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Mayor  et  al.  v.  Hennen.    VI,  N.  S.  428. 

A  claim  for  rent  is  barred  bj  the  prescription  of  five  years. 

PARISH  Court  of  New  Orleans. 

PoBTSB,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  of  the  defendant  the  ground  rent  of  two 
lots  belonging  to  the  petitioners,  which  were  purchased  by  the  former 
in  the  year  1813  at  sheriffs  sale. 

The  defendant,  among  many  other  grounds  of  defence,  pleaded, 
that  he  bought  the  lots  as  the  agent  of  the  petitioners,  and  k  they  re* 
fused  to  acknowledge  his  agency,  he  then  offered,  as  an  exception  to 
all  their  demands  except  the  last  five  years,  the  plea  of  prescription. 
Civil  Code,  488,  art.  78. 

The  court  below  sustained  the  exception,  and  condemned  the  de- 
fendant to  pay  the  rent  for  the  last  five  years.  It  also  gave  judgment 
against  him  for  the  price  he  had  promised  to  pay  for  the  lot  when  he 
purchased  them  at  sheriff's  sale,  the  petitioner  being  the  plaintiff  in 
the  action  in  which  the  Jieri  facias  had  issued;  though  we  do  not  see 
that  any  such  demand  was  made  in  the  petition. 

The  defendant  has  not  complained  of  this  and  the  appellants  can 
not  have  the  interest  where  there  is  no  claim  for  the  principal. 
Vol.  IV.— 1 


«  SUPREME  COURT. 

[Mayor  et  aL  v.  Honnen.] 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  aflSrmed,  with  costs. 
Moreau  and  De  jJrmaSy  for  the  plaintiff. 
Hennen,  for  the  defendant. 


Roulin  V.  Sabatier  et  ah^  Syndics.     YI,  N.  S.  429. 

An  act  90U9  seing  privi,  accompanied  by  poiaeasion,  has  effect  against  third  persons. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  husband  of  the  petitioner  made,  in  his  lifetime,  a  conveyance 
to  B.  Grima,  of  the  house  of  Sabatier  &  Grima,  by  which  he  sold  to 
him  for  the  sum  of  5630  dollars,  five  slaves  and  a  lot  of  ground  situated 
in  one  of  the  suburbs  of  the  city. 

The  property  thus  conveyed,  remained,  however,  in  the  possession 
of  the  vendor — no  delivery  of  it  was  made,  and  two  days  after,  re- 
ceiving the  bill  of  sale,  the  vendee  executed  under  sous  seing  privi^ 
and  delivered  to  him  a  counter  letter;  by  which  he  acknowledged  and 
declared,  that  the  deed  had  been  made  merely  in  the  view  to  enable 
the  vendor  to  pass  his  property,  after  his  death,  to  certain  persons  by 
him  designated:  that  the  price  mentioned  in  the  act  had  not  been 
paid;  and  the  vendee  held  the  lot  and  slaves  for  the  purposes  already 
mentioned. 

The  only  question  in  the  cause  is,  whether  the  creditors  are  bound 
by  an  act  under  private  signature.  They  contend  they  are  not;  that 
they  had  no  notice  of  the  counter  letter;  and  that  the  property  claimed 
by  the  petitioner,  being  vested  in  one  of  the  insolvents  by  a  public 
and  authentic  act,  it  makes  a  part  of  the  estate  surrendered. 

The  force  and  effect  which  should  be  given  to  acts  sous  seing  priviy 
accompanied  by  possession,  in  opposition  to  the  claims  of  creditors, 
has  been  most  fully  considereid  by  this  court  in  the  cases  of  Doubrere 
V.  Grillier's  Syndics,  2  N.  S.  171,  and  Martinez  t;.  Lay  ton,  4  N.  S. 
369.  The  principles  there  established  govern  this  case,  and  we  do 
not  think  it  necessary  to  go  into  the  question  again.  The  subject 
is  one  of  considerable  difficulty,  and  has  already  occupied  our  atten* 
tion,  and  exercised  our  judgment,  as  much  as  any  other  we  have 
been  called  on  to  consider.    When  the  date  pf  acts  under  private  sig- 
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nature,  is  proved  by  evidence  of  facts  dehors  the  instrument;  when 
possession  accompanies  them,  and  the  transaction  is  bona  Jide;  we 
continue  in  our  former  impressions,  that  the  law  is  best  satisfied,  and 
justice  promoted,  by  giving  to  them  the  same  effect  against  third  per- 
sons, they  would  have  against  the  party  who  executes  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Canon  and  TVabuCy  for  the  plaintiff. 

Mazureauy  for  the  defendant. 


Pignatel  v.  Drouet     VI,  N.  S.  432. 

A  90U9  $etng  prw6  not  made  double  forms  a  commenoement  of  proof  in  writing. 

A  commenoemeot  of  proof  in  writing,  is  presented  by  every  instroment  which  requires 

parol  evidence  to  establish  its  reality. 
And  therefore,  where  the  contract  is  for  land,  if  the  agreement  has  bee/i  reduced  to  wri^ 

ting,  proof  of  its  being  signed  by  the  parties,  may  bo  given  by  parol,  though  it  was  not 

made  double. 
A  sale  90u»  8eing,privi  is  obligatory,  though  in  the  agreement  the  parties  promise  to  pass 

their  contract  before  a  notary,  and  although  that  promise  is  not  complied  with. 

FIRST  District 

PoRTEK,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  defendant  by  act  sous  seing  privi,  of  date  the  5th 
March,  1827,  entered  into  an  agreement  by  which  they  stated,  that 
the  defendant  had  purchased  five  lots  from  the  plaintiff  such  as  they 
were,  with  the  buildings  thereon,  situated  in  the  fauxbourg  La  Fay- 
ette, Parish  of  Jefferson,  for  the  price  and  sum  of  3,900  dollars,  and 
that  the  sale  would  be  passed  by  public  act,  {ati  greffcy)  as  soon  as 
the  plaintiff  would  receive  from  one  M'Dougald,  of  Baton  Rouge,  to 
whom  he  had  previously  sold,  an  act  annulling  the  title  vested  in 
the  latter;  and  if  M'Dougald  did  not  pass  such  an  act,  the  defendant 
was  to  wait  until  the  plaintiff  could  comply  with  the  necessary  for- 
malities to  enable  the  sheriff  to  make  a  title.  The  conditions  were 
two  notes,  one  payable  in  June,  1827,  and  the  other  in  March,  1828. 

The  petition  sets  out  this  agreement,  designates  particularly  the 
lots  sold — states  that  a  rescission  of  the  sale  to  M'Dougald  had  been 
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obtained  from  him;  that  he  was  willing  and  ready  to  pass  to  the 
defendant  a  clear  and  unincumbered  title  to  the  premises,  but  that 
the  latter  had  refused  to  accept  it  or  comply  with  his  agreement. 

It  concludes  by  a  prayer  that  the  property  mentioned  should  be 
decreed  to  belong  to  the  defendant,  and  that  he  should  be  decreed  to 
be  the  debtor  of  the  petitioner  in  the  sum  of  1600  dollars  payable  in 
June,  1827,  and  1600,  payable  in  March,  1828. 

The  defendant  pleaded,  that  if  such  an  instrument  of  writing  could 
be  produced,  as  was  stated  in  the  plaintiff's  petition,  it  still  had  no 
effect  in  law;  and  although  the  respondent  had  the  intention  to  ac- 
quire the  property  in  plaintiff's  petition  mentioned,  yet  as  the  plain- 
tiff delayed  to  make  a  title,  and  was  unable  to  do  so,  the  respondent 
was  compelled  to  purchase  other  property,  for  the  immediate  use  of 
his  family. 

And  further,  that  the  plaintiff  was  not  the  owner  of  the  property 
mentioned  in  the  petition;  that  he  could  make  no  title  to  the  same; 
and  moreover,  that  it  was  incumbered  by  mortgages. 

The  district  court  decreed,  that  the  plaintiff  should  recover  as  he 
had  prayed  in  the  petition,  but  that  he  should  not  have  the  benefit 
of  the  judgment  until  he  made  to  the  defendant  a  clear  and  unin- 
cumbered title  to  the  premises. 

From  this  judgment  the  defendant  has  appealed,  and  in  this  court 
has  relied  on  the  following  grounds  for  its  reversal. 

1.  That  the  agreement  was  a  synallagmatic  one,  executed  under 
private  signature,  and  that,  as  there  was  not  as  many  originals  as  there 
were  parties,  it  is  not  binding. 

2.  That  the  act  on  which  suit  is  brought  does  not  establish  a  sale, 
but  contains  a  promise  to  sell,  with  the  further  clause  that  the  sale  is 
to  be  executed  by  an  authentic  act,  and  that  until  that  is  done  either 
party  may  retract. 

3.  That  the  plaintiff  did  retract,  and  if  he  did  not,  there  was  such 
unreasonable  delay  in  carrying  into  effect  his  agreement  to  pass  a 
sale  by  public  act,  that  the  defendant  was  not  obliged  to.  accept  it  at 
the  period  it  was  tendered. 

4.  That  the  property  was  incumbered  by  mortgages:  that  this  cir- 
cumstance was  unknown  to  the  appellant  at  the  time  he  entered  into 
the  agreement,  and  authorises  him  to  refuse  a  compliance  with  his 
contract. 

I.  The  agreement  on  which  this  suit  is  brought,  was  entered  into 
since  the  passage  of  the  amendments  to  the  Civil  Code,  and  since 
the  publication  of  those  amendments,  and  a  portion  of  the  old  Code, 
under  the  title  of  «  The  Civil  Code  of  Louisiana/'  The  compilers  of 
the  last  mentioned  work  have  left  out  of  it  those  articles  in  the  old 
Code  which  contained  provisions  in  relation  to  the  perfection  of 
synallagmatic  agreements.  But  the  defendant  contends,  that  their 
failure  to  insert  them  does  not  repeal  the  former  law,  and  he  has 
relied  on  a  decision  of  this  court  in  the  case  of  Flower  v.  Griffith, 
ante  89,  by  which  we  held,  that  the  omission  to  reprint  the  last  title 
of  the  first  Civil  Code,  could  not  be  considered  as  abrogating  it. 


FEimUARY  TERM,  1888.  6 

[PigDatel  9.  DroueL] 

This  court  did  so  decide  in  the  case  alluded  to.  In  that  instance, 
however,  there  was  nothing  to  show  either  in  the  law  as  printed,  the 
amendments  engrossed  in  the  office  of  the  secretary  of  state,  nor  in^ 
rile  report  made  to  the  legislature  that  there  had  been  any  thing* 
done,  from  which  a  repeal  or  even  an  intention  to  repeal  the  omitted 
title  could  be  inferred.  In  the  case  before  us,  it  is  seen  from  the 
report  of  the  jurists  appointed  to  draw  up  the  amendments  to  the 
Code  that  they  recommended  the  suppression  of  these  articles  as  use- 
less, and  tending  to  promote  the  evils  they  were  intended  to  guard 
against.  Whether  this  recommendation,  coupled  with  the  knowledge 
we  possess  of  the  manner  in  which  this  report  was  acted  on,  and  the 
fact  of  their  not  being  reprinted,  would  authorise  a  court  of  justice  to 
conclude,  that  there  was  a  repeal  of  them,  our  opinion  of  the  case, 
supposing  it  to  be  governed  by  the  old  Code,  dispenses  with  the 
necessity  of  deciding. 

It  has  been  declared  by  this  tribunal  in  more  than  one  instance, 
that  a  failure  to  comply  with  the  provisions  of  the  Civil  Code  which 
required  as  many  originals,  as  there  were  parties,  for  the  validity  of 
acts  sous  seing  priviy  evidencing  synallagmatic  agreements,  did  not 
render  them  null  and  void — ^that  they  were  still  good  as  a  commence- 
ment of  proof  in  writing.  It  is  deemed  unnecessary  to  go  again  into 
the  reasons  which  brought  us  to  that  conclusion,  or  to  advance  others 
in  support  of  it  which  the  subject  fruitfully  suggests.  3  N.  S.  81;  4  N. 
S.  200. 

Its  correctness  has  not  indeed  been  impugned,  but  it  has  been  stre- 
nuously contended  that  this  case  offers  a  complete  exception  to  that 
principle,  because  the  contract  being  for  immovable  property,  the 
sale  of  which  can  not  be  proved  by  parol,  it  follows  as  a  consequence, 
that  the  commencement  of  proof  in  writing  can  not  be  eked  out,  and 
made  complete  by  oral  testimony.  That  the  prohibition  in  the  law 
extends  to  the  part,  as  well  as  the  whole. 

If  the  words  commencement  of  proof  in  writing  meant  alone  a 
proof,  not  of  the  whole  matter  that  was  alleged  against  the  party  to 
whom  it  W£is  opposed,  but  of  something  which  led  to,  or  made  a  part 
of  it,  then  this  reasoning  would  be  entitled  to  all  the  weight  which 
the  counsel  seemed  to  consider  due  to  it.  But  these  expressions  in 
our  law  have  a  much  more  extensive  sense  than  that  which  this  argu- 
ment ascribes  to  them.  They  apply  to  every  instrument  which  does 
not  make  proof  in  itself  of  its  existence,  and  the  truth  of  the  facts 
therein  set  forth;  to  every  act  which  parol  evidence  is  required  to  esta- 
blish— in  one  word,  to  all  instruments  that  are  not  authentic.  With- 
out the  sanction  and  command  of  positive  authority,  no  writing 
would  establish  by  itself  the  truth  of  what  it  contained,  nor  of  the 
hand  that  traced  its  characters,  nor  of  the  time  in  which  it  was  exe- 
cuted. The  legislatures  of  most  countries  to  avoid  the  difficulties 
this  principle  would  produce  in  its  application  to  the  transactions  of 
society,  and  to  simplify  the  proof  of  contracts,  have  declared,  that 
acts  passed  before  public  officers  if  clothed  with  certain  formalities 

!• 
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shall  prove  themselves.  All  instruments  which  do  not  come  within 
the  provisions  that  confer  this  authenticity,  remain  within  the  ope- 
ration of  the  doctrine  just  stated — they  require  other  evidence  to 
establish  their  validity;  they  are  therefore  not  proof,  but  a  commence- 
ment of  proof,  as  the  modern  French  jurists  call  them;  or  in  the 
language  of  the  Roman  civilians,  semiplenam  probalionem. — Totci^ 
lieTy  Droit  Civil j  vol,  9,  chap*  6,  no.  61;  Mascardu»  deprb^  vol.  1, 
p.  38. 

It  was  necessarily  in  this  understanding  of  these  words  that  this 
court  said  in  the  cases  already  cited,  that  a  sous seing  privi  not  made 
double,  formed  a  commencement  of  proof  in  writing,  for  the  instru- 
ments on  which  those  suits  were  brought,  contained  within  them- 
selves every  thing  necessary  to  show  a  legal  contract  The  evidence 
required  to  make  them  complete,  was  not  to  prove  that  other  matters 
than  those  expressed  in  the  act  were  agreed  on:  but  that  the  writing 
which  was  presented  as  the  evidence  of  the  agreement,  was  the  act 
of  the  parties  whose  signatures  were  affixed  to  it. 

II.  Being  thufl  of  opinion,  that  the  instrument  sued  on  was  not 
void,  but  on  the  contrary  formed  such  a  commencement  of  proof,  as 
enabled  either  party  to  establish  its  existence  by  parol  evidence,  there 
is  next  to  be  considered  the  objection;  that  it  was  nothing  more  than 
a  promise  to  sell,  with  an  agreement  to  reduce  that  sale  to  writing 
by  public  act,  and  until  that  was  done,  either  party  might  retract.  In 
support  of  that  position,  we  have  been  referred  to  a  passage  in  Ft- 
brerOy  which  correctly  states  as  the  former  law  of  this  country,  that  a 
sale  may  be  made  either  by  parol,  or  in  writing,  but  that  where  it  is 
agreed  there  shall  be  a  sale  in  writing,  it  is  not  perfect  until  the  wri- 
ting is  executed,  and  either  party  may  retract;  the  promise  to  sell  being 
one  thing,  and  the  other  the  completion  of  the  contract  Whether 
the  provision  in  our  Code  which  declares,  that  a  promise  to  sell 
amounts  to  a  sale,  has  not  in  some  measure  changed  this  doctrine,  in 
relation  to  that  species  of  property  the  alienation  of  which  may  be 
proved  by  parol,  need  not  be  inquired  into;  because  in  this  instance 
the  agreement  was  reduced  to  writing,  and  the  authority  quoted  ap- 
plies only  to  cases  where  the  contract  is  verbal,  ypon  this  ground, 
therefore,  the  defendant  had  no  right  to  retract,  and  he  had  none  upon 
the  other  position  advanced  in  the  argument,  that  this  was  a  promise 
to  sell,  and  that  acts  were  committeid  by  the  vendor  which  autho- 
rised him  to  refuse  to  make  the  contract  complete.  The  instrument 
which  they  signed  was  not  a  promise  to  sell,  but  a  sale.  This  asser- 
tion requires  no  other,  and  can  receive  no  greater,  support,  than  that 
which  the  act  itself  furnishes.  It  begins  in  these  words:  ,^Nous  somme 
convenus  entre  Lazarre  Pignalel  et  Jean  Babtisie  Drouet  cPun, 
commun  accor  que  le  sieur  Jean  Babtiste  Drouet  a  achetS  au  sieur 
Lazarre  Pignatel  cinq  terrains  tels  quHh  se  comportant  avec  toutes 
Us  batisses  qui  se  trouvent  dessuSy^  &c.  &c. 

These  expressions  although  awkward  and  ungrammatical,  leave 
no  doubt  on  the  mind  that  there  was  a  sale^  and  the  further  stipula 


FEBRUARY  TERM,  1828,  7 

[Pignatol «.  Dromt] 

tion  contained  in  the  instrument,  that  a  public  act  should  be  made  of 
the  contract,  as  soon  as  the  vendor  could  obtain  a  rescission  by  suit,  or 
otherwise,  of  the  sale  previously  given  to  M'Dougal,  does  not  turn 
it'into  a  mere  promise  to  sell.  It  is  confounding  two  things  entirely 
distinct,  to  assimilate  a  promise  to  sell,  and  that  sale  reduced  to  wri- 
ting, to  a  sale  sous  sdng  privi^  containing  an  agreement  that  there 
shall  be  hereafter  a  public  act  In  the  latter,  where,  as  in  this  instance, 
there  is  thing,  price,  consent,  and  words  amounting  to  an  alienation, 
the  parties  are  as  much  bound  by  the  act  under  private  signature  as 
they  would  bo  by  one  passed  before  a  notary.  The  agreement  to 
give  their  contract  greater  publicity,  either  by  registering  it,  or  by 
passing  it  in  the  form  of  an  authentic  act,  does  not  change  or  alter 
the  substance  of  the  contract.  Nor  does  the  failure  to  do  so  unnul  it. 
Hence  Portalis  in  reporting  the  title  of  sale  of  the  Napoleon  Code, 
from  which  that  of  ours  is  principally  taken  says:  ^  On  ajuge  con- 
siamment  qu^une  venie  sous  seingprivi  eiaii  obligitoire  qttoique 
dans  Facte  on  sefut  reservie  defaire  rediger  ses  accords  en  acte  pub- 
lic ei  que  cette  reserve  n^eut  jamais  eU  realisie.  Code  Civil  avec  les 
discourSf  rapports  et  opinions^  vol.  4,  258;  Cinq  CodeSy  no.  1582; 
Code  Civil,  note  2. 

Being,  therefore,  of  opinion  there  was  a  sale  by  the  act  under  pri- 
vate signature,  it  is  unnecessary  to  examine  at  length  the  other  ques- 
tions raised,  as  to  the  parties  having  retracted,  and  the  length  of  time 
that  elapsed  before  the  vendor  was  ready  to  make  the  public  act. 

And  as  to  the  right  to  resist  the  execution  of  the  contract  because 
there  were  mortgages  on  the  property  given,  both  before  and  after 
the  date  of  the  sous  seingprivi:  they  do  not  form  in  themselves  a 
ground  of  rescission,  and  the  judge  below  has  amply  secured  the  defen- 
dant, by  decreeing  that  the  contract  should  not  be  enforced,  until  the 
property  is  liberated  from  these  charges. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  distric  court  be  affirmed,  with  costs. 

Chapotifij  for  the  plaintiff. 

Preston^  for  the  defendant. 
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Wooter  V.  Turner.     VI,  N.  S.  442. 

The  jurisdiction  of  an  appellate  court  depends  on  the  fact  of  a  judgment  being  rendered 

in  that  of  the  inferior  tribunal  from  which  an  appeal  lies,  and  is  not  affected  by  the 

causes  which  produced  that  judgment. 
Whete  the  right  of  a  legatee  is  disputed,  he  may  bring  suit  to  have  the  daim  recognised, 

though  judgment  cannot  be  given  for  any  specific  amount,  until  the  curator  renders 

his  account. 
And  a  jury  may  be  called  to  try  the  facts  on  which  the  legatee's  daim  is  disputed. 
Tl^e  act  of  1820,  relative  to  th^  probate  court,  while  it  directed  all  suits  cognisable  therein 

to  be  tried  without  jury,  did  not  destroy  the  duty  of  the  district  court,  on  appeals,  to 

call  a  jury  to  try  facts. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  defendant,  curator  of  the  estate  of 
James  Nolasco,  deceased,  in  which  the  plaintiff,  in  her  own  right,  and 
as  t\itrix  to  her  minor  children,  demands  payment  of  a  legacy  of 
1000  dollars  left  her,  and  the  residue  of  the  testator's  estate,  by  virtue 
6f  a  bequest  contained  in  the  will,  to  these  children,  and  to  one  John 
Rousso,  who  is  since  dead,  and  whose  share  belongs  to  them  by  right 
of  survivorship. 

The  petition  is  rendered  obscure,  and  the  understanding  of  the 
case  difficult,  by  the  plaintiff's  having  crowded  into  it  a  mass  of  mat- 
ter that  would  more  properly  have  belonged  to  an  opposition  to  the 
defendant's  account  when  it  was  presented. 

It  appears,  that  two  persons,  called  John  Rousso  and  Antonio  No- 
lasco, were  in  the  habit  of  the  closest  intimacy  with  James  Nolasco. 
Rousso  died  in  the  year  1811,  and,  by  his  will,  gave  a  legacy  to 
James  Nolasco.  Antonio  Nolasco,  who  had  been  in  partnership  with 
Rousso,  now  formed  a  connection  of  the  same  kind  with  James  No- 
lasco, and  before  his  death  in  the  year  1817,  made  his  testament,  and 
bequeathed  his  estate  to  the  son  of  his  former  partner  Rousso,  and 
to  James  Nolasco.  No  separation  of  the  estate  ever  took  place,  and 
the  executors  which  they  respectively  appointed^  having  been  dis- 
charged, the  defendant  was  appointed  curator  to  the  three  successions. 

The  petition  sets  out  all  these  facts  in  detail,  and  avers,  that  the 
several  legacies  left  to  J.  Nolasco,  by  Rousso,  and  Antonio  Nolasco, 
are  yet  unpaid;  and  concludes  with  a  prayer,  that  the  defendant  may 
render  an  account  of  the  three  estates;  that  he  be  condemned  to  pay 
the  petitioner  the  sum  of  1000  dollars,  bequeathed  to  her  by  James 
Nolasco,  with  interest  since  the  1st  January,  1818|  and  the  residue 
of  the  estate^  which  she  avers  to  be  2000  dollars. 
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The  defendant  pleaded,  first,  that  the  suit  could  not  be  maintained, 
because  it  was  against  three  successions,  each  having  separate  and 
distinct  interests;  secondly,  that  the  facts  alleged  by  the  petitioner 
were  untrue;  and  thirdly,  and  lastly,  that  the  estate  was  insolvent. 

If  the  suit  were  against  the  three  estates,  as  the  defendant  alleges, 
then  we  should  think  the  conclusion  he  has  drawn  correct.  But  it  ap- 
pears to  us  to  be  against  that  of  James  Nolasco  alone,  and  to  ask  for 
judgment  against  the  defendant  in  that  character  and  no  other.  The 
prayer  at  the  conclusion  is  expressly  thus.  The  setting  out  in  it,  the 
different  claims  of  James  Nolasco's  estate  on  that  of  Antonio  Nolasco 
and  Rousso,  and  the  call  on  the  defendant,  to  render  an  account  as 
curator  of  these  successions,  was  most  probably  the  cause  of  the  de- 
fendant's presenting  the  objection.  But  a  reference  to  the  situation  of 
the  estates,  affords  a  more  satisfactory  explanation  of  the  objects 
sought  to  be  obtained  by  the  insertion  of  these  matters  in  the  plead- 
ings. No  separation  of  the  different  successions  has  been  made. 
James  Nolasoo  was  the  last  survivor  of  the  three  partners;  the  amount 
of  his  estate  depended  in  a  great  measure  on  the  sum  it  should  re- 
ceive from  that  of  Rousso,  and  Antonio  Nolasco,  and  the  plaintiff 
deemed  it  necessary  the  defendant  should  render  an  account  of  these 
two  successions  before  it  could  be  ascertained  how  much  she  could 
recover  as  a  legatee.  That  the  insertion  of  the  various  facts  in  the 
petition,  showing  the  claims  of  James  Nolasco's  estate  on  the  two 
others,  was  for  this  object,  and  not  to  lay  the  basis  of  distinct  claims 
against  the  defendant  on  which  she  expected  judgment,  is  manifest 
from  the  following  clause  in  the  petition,  in  which,  after  setting  out 
these  claims,  is  stated,  '^  that  the  legacies  aforesaid,  to  him  left,  by  the 
said  John  Rousso,  under  the  name  and  denomination  of  Santiago 
Monovilio,  and  the  legacy  to  him  left,  by  the  said  Antonio  Nolasco, 
constUvte  a  part  of  (he  said  vacant  estate  or  succession  of  the  said 
James  Notasco.^' 

These  statements,  therefore,  can  be  considered  in  no  other  light, 
than  as  averments  in  the  petition  of  the  various  things  which  con- 
stituted the  succession  of  James  Nolasco,  and  the  call  on  the  defend- 
ant to  render  an  account,  nothing  more  than  a  demand  from  him, 
who,  as  curator  of  the  other  estates,  had  a  knowledge  of  their  situa- 
tion, to  furnish  that  evidence  which  would  enable  the  court  to  judge 
correctly  of  the  amount  of  James  Nolasco's  estate.  It  would  certainly 
have  been  more  regular,  and  have  greatly  simplified  the  proceedings, 
to  have  taken  no  notice  of  these  matters  in  the  petition;  and  to  have 
called  on  the  defendant  to  furnish  an  account  of  James  Nolasco's 
estate,  without  avowing  in  detail  of  what  it  was  made  up.  On  the 
account  being  presented,  if  the  moneys  coming  to  it  from  the  other 
estates,  had  not  been  inserted,  an  opposition  to  the  account  of  the 
curator  would  haTe  brought  these  matters  more  regularly  before  the 
court.  But  the  irregularity  of  setting  them  forth  in  the  petition  does 
not  so  vitiate  the  proceedings  as  to  require  us  to  nonsuit  the  plaintiff; 
though  she  has  somewhat  obstructed  the  road  before  her,  it  is  still 
open  and  clear  enough,  to  enable  her  to  travel  on.  to  final  judgment* 
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This  case  was  commenced  in  the  probate  court,  at  a  time  when  an 
appeal  lay  from  that  tribunal  to  the  district  court.  The  plaintiff,  fail- 
ing to  procure  any,  or  sufficient  evidence,  to  make  out  her  case  in 
the  court  where  the  action  commenced,  was  nonsuited,  and  she  ap- 
pealed to  the  district  court,  where  the  cause  was  submitted  to  a  jury 
who  found  a  special  verdict. 

Before  examining  that  verdict  and  the  objections  that  have  been 
made  to  it,  it  is  necessary  to  notice  a  point  relied  on  by  the  defendant 
in  this  court.  She  contends  that,  as  the  case  related  to  matters  apper- 
taining to  the  jurisdiction  of  the  court  of  probates,  it  was  improperly 
submitted  to  a  jury  in  the  district  court;  that  the  plaintiff  could  not 
take  an  appeal  from  a  judgment  of  nonsuit,  rendered  on  a  failure  to 
produce  any  evidence  in  the  former;  that  it  was  an  evasion  on  her 
part,  of  the  law  which  requires  the  probate  court  to  take  cognisance 
of  the  cause  in  the  first  instance,  and  was  virtually  giving  that  of  the 
district,  original  jurisdiction. 

The  argument  against  the  legality  of  submitting  the  case  to  a  jury 
in  the  district  court,  is  principally  founded  on  inconvenience,  and 
though  it  certainly  derives  some  support  from  the  nature  of  the  trans- 
actions which  are  generally  submitted  to  probate  tribunals,  yet  it  is 
not  of  sufficient  weight  to  enable  us  to  make  an  exception  where  the 
legislature  has  made  none.  Previous  to  the  year  1820,  parties  had 
the  right  even  in  the  parish  court,  which,  as  such,  possessed  probate 
jurisdiction,  to  have  any  contested  fact  arising  between  them,  sub- 
mitted to  the  country.  The  act  passed  in  that  year,  fixing  the  juris- 
diction, and  regulating  the  form  of  proceedings,  in  the  court  of  pro- 
bates, directs,  that  all  the  causes  cognisable  by  the  said  court  shall  be 
tried  therein,  without  the  intervention  of  a  jury.  The  same  act  gives 
an  appeal  to  the  district  court,  and  is  silent  as  to  any  change  in  the 
mode  of  trial  when  the  cause  goes  thither.  The  district  court,  pre- 
vious to  the  act,  had  the  power,  as  well  as  the  probate  court,  to  try 
all  cases  by  a  jury.  The  prohibition  against  trying  them  in  that 
mode  thereafter,  is  confined  to  the  probate  tribunal;  hence,  we  con- 
clude the  form  of  proceeding  remains  the  same  in  the  district  court 
as  before.  We  have  reason  to  believe,  that  the  inconvenience  of 
calling  the  citizens  too  often  from  their  occupations  to  serve  as  jurors 
had  as  much  weight  with  the  legislature  in  causing  this  enactment, 
as  the  incompetency  of  the  tribunal  to  investigate  cases  of  the  kind. 
But  whether  it  had  or  not,  on  no  sound  rules  of  construction  could 
the  clause  in  the  act  changing  the  form  of  proceeding  in  one  court, 
be  held  to  apply  to  another,  when  in  the  same  law,  they  provide  for 
the  case  going  before  the  latter,  and 'are  silent  as  to  any  change  in 
the  mode  of  trial  when  it  arrives  there. 

The  objection  growing  out  of  the  fact  of  the  plaintiff  having  sub- 
mitted to  a  nonsuit  in  the  court  of  the  first  instance,  appears  to  be 
quite  untenable.  The  jurisdiction  of  an  appellate  court  depends  on 
the  fact  of  a  judgment  being  rendered  in  that  of  the  inferior,  from 
which  an  appeal  lies,  not  on  what  preceded  that  judgment,  or  the 
causes  that  led  to  it. 
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The  special  verdict,  as  set  forth  in  the  record,  finds  a  variet7  of 
facts  in  relation  to  the  matters  stated  in  the  petition,  the  death  of 
Rousso,  Antonio  Nolasco,  and  James  Nolasco,  their  partnerships,  and 
their  wills;  but  it  does  not  find  any  specific  sum  which  the  plaintiff 
should  recover,  and  the  defendant  contends,  that  by  reason  of  this 
defect,  no  judgment  can  be  rendered  on  it  in  favor  of  the  petitioner; 
of  that  opinion  was  the  court  below,  and  nonsuited  her. 
•  When  the  claims  of  a  residuary  legatee  are  contested  on  the 
grounds  which  were  presented  by  the  answer,  and  put  at  issue  in  this 
cause,  it  is  impossible  for  the  court  that  tries  it,  to  give  judgment  for 
any  specific  sum.  What  remains  can  only  be  known  after  the  cura- 
tor has  rendered  his  account,  and  he,  by  disputing  the  will,  and  the 
right  of  the  person  claiming,  forces  a  decision  on  these  facts,  before 
he  can  be  compelled  to  show  how  he  administered  the  estate  and 
how  much  is  in  his  hands.  Two  questions  then  occur:  First,  whether 
the  legatee  is  disqualified  to  bring  an  action  to  have  his  claim  recog- 
nised, before  the  curator  renders  an  account?  and  Secondly,  if  he  can, 
and  does,  whether  the  facts  which  are  necessary  to  establish  his  right 
can  be  tried  by  a  Jury?  and  if  they  can,  if  the  verdict  establishing 
this  right,  but  not  finding  any  specific  sum  due,  can  be  the  basis  of  a 
judgment  of  the  court?  We  have  not  a  doubt  that  the  suit  may  be 
brought  the  moment  the  right  is  disputed,  and  that  on  such  a  verdict 
the  court  may  well  pronounce  judgment  We  have  already  decided, 
that,  in  ordinary  cases,  a  creditor  may  sue  the  representative  of  an 
estate,  who  refuses  to  recognise  his  demand,  and  is  not  obliged  to 
wait  until  the  tableau  of  distribution  is  filed.*  We  cannot  distinguish 
the  case  of  a  legatee  from  that  of  an]^  other  person  having  claims 
against  the  succession.  It  may  be  as  important  to  him  as  it  is  to  a 
creditor,  not  to  be  obliged  to  wait  until  the  curator  is  ready  to  pay, 
before  he  can  have  his  demand  established. 

.  As  has  been  already  remarked,  it  is  impossible  to  ascertain  what 
is  the  residue  of  the  estate,  until  the  curator  renders  an  account;  the 
jury,  therefore,  cannot  find  any  sum  to  be  due,  but  they  can  find 
those  facts  on  which  the  court  is  authorised  to  give  a  judgment  that 
will  establish  the  right  of  the  plaintiff  to  whatever  will  remain.  We 
know  of  no  technical  rule  of  our  law  which  forbids  it,  and  surely  the 
ends  of  justice  are  promoted  by  sanctioning  the  course  pursued  in 
this  cause.  We  cannot  imagine  an  instance  where  those  courts  of 
our  country,  which  have  the  power  to  bring  juries  before  them,  are 
required  to  decide  on  any  facts,  (whether  those  facts  may  authorise 
a  judgment  for  a  sum  of  money,  or  call  for  a  special  decree  to  meet 
the  justice  of  the  case,)  that  the  parties  are  debarred  from  having  the 
facts  disputed,  tried  by  a  jury.  There  is  no  exception  that  we  are 
aware  of,  unless  in  relation  to  long  and  intricate  accounts,  which  the 
statute  directs  to  be  sent  before  referees. 
In  this  instance  the  jury  have  found  facts  sufficient  to  enable  the 

•  BaiUio  ef  at  V.  Wilson  et  •/.  5  2V.  &  3ia 
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court  to  decree  that  she  and  her  children  are  entitled  to  the  legacies 
left  them  by  James  Nolasco,  if  there  be  any  sufficient  funds  to  pay 
them.  '  In  order  to  ascertain  this,  the  cause  must  be  remanded  to 
the  court  of  probates,  and  the  defendant  be  compelled  to  render  his 
account  as  curator. 

If,  in  rendering  that  account,  he  fails  to  insert  to  the  credit  of  the 
estate,  any  moneys  which  belong  to  it,  whether  coming  from  the  suc- 
cession of  John  Rousso,  Antonio  Nolasco,  or  any  other  source,  the 
plaintiff,  by  proper  opposition,  can  bring  the  fact  before  the  court; 
any  decree  respecting  them  at  this  stage  of  the  cause,  would  be  pre* 
mature  and  illegal. 

Nor  can  we  examine  now  into  the  claim  of  survivorship  set  up  in 
behalf  of  the  children  of  plaintiff,  to  the  portion  left  John  Rousso,  Jun., 
because  the  attorney  for  the  absent  heirs  has  not  been  made  a  party 
to  the  suit,  and  this  claim  must  be  decided  contradictorilv  with  him. 

We  had  almost  forgotten  to  notice  the  objection  taken  on  the 
ground,  that  the  estate  is  insolvent,  and  that  the  plaintiff  has  not 
shown  there  is  any  thing  in  the  curator's  hands.  The  appointment 
itself,  to  the  office  of  curator,  presupposes  property;  the  inventory 
and  sale  show  it,  and  the  burthen  of  proving  the  estate  insolvent 
devolves  on  the  defendant. 

The  question  as  to  costs  must  remain  open  until  final  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  this  cause  be  remanded  to 
the  court  of  probates,  with  directions  to  the  judge  thereof,  to  compel 
the  defendant  to  render  an  account  of  his  administration  of  the  estate 
of  J.  Nolasco,  according  to  law,  and  that  on  rendering  said  account, 
he  pay  to  the  petitioner  the  sum  of  1000  dollars,  if  so  much  remain  in 
his  hands  after  discharging  higher  claims  against  the  succession,  it 
any  such  there  be;  and  that  he  also  pay  over  to  the  petitioner,  as 
representative  to  her  children,  and  as  heir  to  one  of  them  deceased, 
the  one-half  of  the  residue  of  said  estate,  after  all  debts  due  by  it,  and 
special  bequests  made  by  the  will,  are  satisfied;  and  it  is  further 
ordered,  that  the  appellee  pay  the  costs  of  the  appeal. 


FEBRUARY  TERM,  1828.  IS 


Commaux  v.  Barbin.     YI,  N.  S.  454. 

Tbo  grandfather  has  a  right  to  the  tatorahip,  after  the  father  and  mother,  without  being 
reeooimended  by  a  familj  meeting,  who  are,  however,  to  pan  on  the  enretiei  he 
offer*. 

▲t  each  a  meeting  tlie  under  tutor  should  be  present 

« 

COURT  of  Probates,  Parish  of  East  Baton  Rouge. 

Mabtiv,  J.,  delivered  the  opinion  of  the  court 

Theminor  being  under  the  age  of  puberty,  his  grandfather  prayed 
to  be  appointed  his  tutor,  on  a  suggestion  that  the  mother  and  tutrix 
had  contracted  a  second  marriage,  without  having  applied  for  a 
family  meeting  for  the  purpose  of  determining  whether  she  should 
be  continued  in  the  tutorship.  The  judge  of  probates  ordered  a  fa- 
mily meeting  to  examine  and  report  on  the  sureties  he  offered. 

The  meeting  was  ordered  for  the  12th  of  April. 

On  the  14th  of  May,  the  under  tutor  opposed  the  appointment  of 
the  grandfather  as  tutor  on  various  grounds. 

The  grandfather  prayed  that  the  opposition  be  dismissed,  on  the 
ground  of  its  having  been  filed  too  late.  Of  this  opinion  was  the 
judge,  and  it  was  accordingly  dismissed. 

The  imder  tutor  took  a  bill  of  exceptions  to  the  opinion  of  the 
court. 

Afterwards,  at  a  special  court  of  probates,  letters  of  tutorship  were 
directed  to  issue  to  the  grandfather,  the  court  expressing  again  its 
opinion,  that  the  opposition  was  too  late,  and  stating  that  the  under 
tutor  did  not  apply  for  the  tutorship  himself,  or  for  any  other  person — 
that  the  grandfather  had  a  legal  claim  to  the  tutorship,  and  was 
recommended  by  the  family  meeting  as  a  fit  person.  The  under 
tutor  appealed. 

We  do  not  see  on  what  ground  the  opposition  was  rejected  as  tardy, 
and  the  record  is  extremely  obscure  on  this  head — the  petition  of 
the  grandfather,  the  order  for  the  family  meeting,  and  the  summons 
of  its  members,  are  without  a  rule.  We  collect  from  the  summons, 
that  the  meeting  was  to  be  holden  on  the  12th  of  April. 

The  proceedings  at  this  meeting  noake  no  part  of  the  record. 

The  grandfather,  as  the  nearest  ascendant,  (the  father  being  dead, 
and  the  mother  having  forfeited  the  tutorship,)  had  a  right  to  the 
tutorship,  without  the  recommendation  of  the  family  meeting,  but  the 
assembly  was  to  consider  of  the  sureties  he  offered. 
Vol.  IV.— 2 
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At  the  meeting  for  this  purpose,  the  under  tutor  was  to  be  present 
and  the  sheriffs  return  shows  that  he  was  not 

The  proceedings  of  this  meeting  were  irregular,  and  the  under 
tutor  had  a  right  to  complain  of  this — and  we  are  ignorant  of,  and 
the  grandfather  has  not  shown,  any  provision  of  law,  fixing  any 
period  after  which  delay  is  fatal. 

The  court  ought  not  to  have  ordered  letters  to  issue  till  surety  was 
given  according  to  law,  t.  e.,  a  bond  with  surety,  approved  by  a 
&mily  meeting,  to  which  the  under  tutor  was  summoned. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  annulled,  avoided  and  reversed,  and  the 
case  remanded,  with  directions  to  the  court  of  probates  to  proceed 
therein  according  to  law. 

EusiiSy  for  the  under  tutor. 


Pritchard  v.  Hamilton.     VI,  N.  S.  456. 

The  notary^B  certificate  should  state  in  what  post-office  he  put  the  notice. 

The  Supreme  Court  cannot  give  a  judgment  which  the  judge  a  quo  could  not  gi^e. 

There  cannot  be  a  nonsuit  after  ft  general  verdict 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  as  endorser  of  a  promissory  note.  On  the 
trial,  evidence  of  notice  of  protest  was  presented  under  the  certificate 
of  a  notary.  Many  objections  were  made  to  its  introduction,  the 
court  overruled  them,  and  admitted  the  paper,  but  at  the  same  time 
told  the  jury,  that  without  further  proof  it  was  not  sufficient  evi- 
dence of  notice.  Of  this  opinion  was  the  jury,  and  the  court  having 
rendered  a  judgment  conformable  to  their  verdict,  the  plaintiff 
appealed. 

The  certificate  is  defective  in  not  stating  the  post  office,  in  which 
the  letter  was  put.    The  point  has  been  already  decided  in  this  court. 

The  plaintiff  failing  to  give  any  other  evidence,  the  jury  did  not 
err  in  the  conclusion  they  drew  from  the  proof  before  them,  nor  the 
court  in  rendering  judgment  thereon.  Laporte  v.  Landry,  4  K  S. 
125. 

We  have  been  pressed  to  give  a  judgment  of  nonsuit.    But  this 
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court  can  not  on  appeal  give  a  judgment  which  the  court  below 
could  not.  It  was  settled  in  the  cases  of  Chetodeau's  Heirs  v.  Domin* 
guez,  and  Abat  v.  Rion,  that  a  judgment  of  nonsuit  could  not  be  pro- 
nounced after  a  general  verdict  The  Code  of  Practice  has  made  no 
change  in  this  jurisprudence.    7  Mariin,  490,  567. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Eu^liSj  for  the  plaintiff. 

Hennen,  for  the  defendant. 


Thompson  v.  Chaveau  et  al.    YI,  N.  S.  458. 


An  officer,  sued  as  a  trespasser,  in  a  sale  on  a  >S.  fa,  may  cite  the  party  by  whose  diree- 

tions  he  acted,  and  who  gave  a  bond  of  indemDity. 
A  case  will  not  be  remanded,  becanse  irrelevant  testimony  was  raoeived. 
A  witness  is  not  to  be  rejected,  because  he  is  a  creditor  of  the  estate  of  the  defendant's 

ancestor. 
Nor  because  having  a  mortgage  on  a  tract  of  land  purchased  by  the  plaintiff,  he  received 

from  the  latter  part  of  the  price,  in  payment  of  his  debt,  and  released  hu  right  on  the 

mortgage. 
The  defendant  ontiJLfa,  on  which  land  was  sold  is  not  a  good  witness  in  a  suit  for  the 

rescisdon  of  the  sale. 
Tlie  order  of  a  court  of  probates  for  appointing  a  curator,  is  evidence  of  that  appointment, 

between  persons  not  parties  thereto. 
When  a  document  is  legal  evidence  of  a  fact,  and  not  of  another,  and  the  trial  is  before 

the  court,  it  most  be  read,  and  the  perty  may  afterwards  make  his  objections. 
He  who  claims  under  a  sale  on  a  fi,  fa,  is  bound  to  produce  the  judgment  and  writ,  but 

no  other  part  of  the  record  of  the  suit;  and  the  oertificate  of  the  record  from  below, 

should  simply  be,  that  the  copy  is  a  true  one. 

PARISH  Court  of  New  Orleans.  * 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  marshal  of  the  city  court  of  New  Orleans,  is  sued 
for  a  trespass,  committed  by  the  illegal  seizure  and  sale  of  the  plain- 
tiff's  house  and  lot.  He  justified  under  several  suits  of  fieri  facias^ 
and  prayed  that  the  plaintifl^  in  these  suits,  by  whose  order,  and 
under  whose  bonds  of  indemnity  he  acted,  might  be  cited  to  defend 
him;  they  accordingly  were,  and  their  answer  justifies  the  seizure 
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find  sale,  and  avers  that  the  plaintLS*  purchased  the  premises  in  fraud 
of  their  rights. 

The  plaintiff  moved  that  so  much  of  the  answer  of  the  original 
defendant  as  related  to  bringing  in  these  new  parties,  should  be 
stricken  out.  It  was  accordingly  ordered,  and  he  appealed  from  the 
order.  The  cause  however,  proceeded  to  judgment,  which  was  for 
the  plaintiff,  and  the  defendant  appealed. 

The  plaintiff  now  took  a  rule  on  Buckman,  one  of  the  intervening 
parties,  and  the  purchaser  of  the  premises,  to  show  cause  why  a  writ 
of  possession  should  not  issue  against  him  on  showing  cause;  the 
rule  was  discharged,  and  the  plaintiff  appealed. 

Both  parties  have  brought  up  the  record,  and  the  appeals  are  sub- 
mitted together. 

Our  attention  is  first  arrested  on  several  bills  of  exceptions. 

1.  The  first  is  taken  by  the  defendants  to  the  admission  of  Preval 
as  a  witness,  on  the  ground  of  the  irrelevancy  of  the  testimony  offered. 
The  consequnce  of  the  court's  error,  if  it  erred,  was  the  loss  of  time 
in  hearing  immaterial  testimony.  It  would  be  aggravated,  if  to  cor- 
rect the  error  the  case  was  remanded,  for  we  cannot  comprehend 
how  the  absence  of  immaterial  testimony  would  lead  the  inferior 
court  to  a  different  coticlusion. 

2.  The  next  is  taken  by  the  defendant  to  the  opinion  of  the  court 
in  rejecting  Orr,  offered  as  a  witness,  on  the  score  of  interest.  This 
witness  on  his  voir  dire  declared,  be  considered  himself  a  creditor  of 
the  estate  of  M'Dermott,  whose  heirs  were  defendants  in  the  suit 
in  which  the  fieri  facias  had  issued,  but  he  thought  he  had  no  inter- 
est in  the  suit,  because  he  believed  the  estate  amply  sufficient.  We 
are  of  opinion  he  was  improperly  rejected.  Hughes  v.  Lawes,  6 
Martirij  502. 

3.  The  third  is  taken  by  the  plaintiff  to  the  introduction  of  Clark 
and  Grymes  as  witnesses  on  the  score  of  interest. 

To  repel  Clark,  reference  is  made  to  the  deed  of  sale  by  which  the 
plaintiff  purchased  the  premises  from  M'Dermott's  daughter,  the  wife 
of  Grymes.  '  It  thereby  appears,  that  Grymesand  wife  acknowledged 
the  receipt  of  part  of  the  price,  by  a  release  of  a  mortgage  of  the  pre- 
mises which  Clark  had,  he  having  received  payment  from  the  vendee, 
.  the  present  plaintiff. 

We  are  of  opinion  the  court  did  not  err  by  admitting  him. 

The  parties  brought  in  by  t\ie  original  defendant,  avail  themselves 
of  their  being  cited,  by  filing  a  petition  of  reconvention  to  demand 
the  rescission  of  the  sale  under  which  the  plaintiff  claims.  Grymes 
and  wife  are  the  parties  defendant  in  the  fieri  facias,  on  which  the 
sale  took  place.  If  th«^  sale  be  set  aside,  the  present  plaintiff  will 
.  have  ad  action  against  Grymes's  wife,  and  the  judgment  of  rescission 
would  be  prima  facie  evidence  against  her:  Grymes  has  therefore 
an  interest  in  support  of  the  plaintiff's  title^  and  the  court  erred  in 
admitting  him. 

4.  The  fourth  bill  is  taken  by  the  plaintiff  to  the  admission  in  evi- 
dence of  the  proceedings  in  the  court  of  probates  on  the  appointment 
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of  Gainie  as  carator  of  M'Dermot's  daughter,  Grymes^s  wife.  The 
objection  is  stated  to  have  been  because  these  proceedings  are  res 
inter  alios  acta.  This  may  be,  but  we  cannot  see  what  other  legal 
evidence  could  be  adduced  of  the  appointment  of  a  curator.  We  do 
not  think  the  court  erred. 

5.  A  bill  is  taken  by  the  plaintiff  to  the  introduction  of  the  de- 
fendant's bill  of  sale  as  marshal,  to  the  plaintiff,  of  the  premises,  to 
prove  any  thing  but  the  adjudication — on  the  ground  that  it  was  no 
evidence  of  title  in  the  vendee  because  not  duly  registered. 

This  objection  admits  the  legality  of  the  evidence  for  a  certain 
purpose.  Had  the  case  been  before  a  jury,  the  party  objecting  to  it 
on  evidence  for  other  purposes,  ought  to  have  requested  the  judge 
to  charge  the  jury  accordingly — but  when  the  case  is  tried  by  the 
court,  the  deed  must  be  read  if  it  be  evidence  of  any  fact  material  to 
the  issue,  and  the  party  may  afterwards  argue  against  it  being  used 
to  establish  other  facts.  We  do  not  think  the  court  erred  in  admit- 
ting the  document  in  evidence. 

6.  The  last  bill  was  taken  by  the  plaintiff  to  the  introduction  in 
evidence  of  the  judgment  of  one  of  the  intervening  parties  against 
the  heir  of  M^Dermott,  on  the  ground  of  its  being  as  to  the  parties 
in  the  present  suit  res  inter  alios  acta.  This  may  be,  but  he  who 
claims  under  a  sale  on  di  fieri  facias  may,  indeed  must,  produce  the 
judgment  on  which  this  writ  issued,  to  justify  the  sale. 

The  judgment  is  also  objected  to  on  the  ground  that  the  certificate 
at  the  foot  of  the  record  does  not  state  that  it  contains  all  the  pro- 
ceedings in  the  case.  The  objection  is  untenable:  he  who  claims 
under  a  sale  of  di  fieri  facias  is  only  bound  to  produce  the  judgment 
on  which  it  issued.  •  When  a  case  comes  up  to  this  court  afler  a 
trial,  entirely  on  documental  evidence,  the  certificate  ought  to  certify 
that  the  record  contains  all  of  it — but  in  other  cases,  the  certificate  is 
only  that  the  copy  is  a  true  one. 

We  do  not  think  the  court  erred. 

As  legal  evidence  has  been  rejected,  this  prevents  an  examination 
of  the  case  on  the  merits,  and  compels  us  to  remand  the  case. 

We  think  the  court  erred  in  directing  that  part  of  the  original 
answer  which  related  to  the  bringing  in  of  the  plaintiffs  in  the  fieri 
facias  to  be  stricken  out.  The  marshal  had  a  right  to  demand  that 
they  should  defend  him,  and  on  their  failing.  Judgment  should  be 
given  against  them.  This  case  is  in  this  respect  perfectly  analogoua 
to  that  of  Lafonta  v,  Poutz,  determined  at  the  last  term. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  annulled,  avoided  and  reversed,  and  the 
case  remanded  for  trial,  with  directions  to  the  parish  judge  to  allow 
the  part  of  the  answer  stricken  out  to  be  reinstated — not  to  reject 
the  testimony  of  Orr  on  the  score  of  interest,  and  not  to  admit  that 
of  Grymes;  and  it  is  ordered  that  the  plaintiff  pay  costs  in  this  court. 

Nixon,  for  the  plaintiff. 

Canon,  for  the  defetidant. 
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Williams  v.  Chew.     VI,  N.  S.  463. 

Ad  appeal  suspends  all  proceedings  before  the  judge  a  fuo. 

Whether  appeals  or  writs  of  error,  by  the  United  States  as  appellant,  do  not  in  every 
case  suspend  executions  7    Qtunre, 

FIRST  District. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  collector  of  the  United  States  for  the  port  of  New 
Orleans,  having  received  a  sum  of  money  from  the  marshal,  as  his 
portion  of  the  proceeds  of  the  sale  of  sundry  goods  of  the  plaintiff's, 
condemned  in  the  district  court  of  the  United  States  for  a  breach  of  the 
revenue  laws,  is  sued,  in  an  action  for  money  had  and  received,  the 
decree  of  condemnation  having  been  reversed  in  the  Supreme  Court 
of  the  United  States. 

The  answer  admits  the  seizure,  condemnation  and  reversal  of  the 
judge  of  the  district  court,  but  avers  that  the  Supreme  Court  sent  back 
the  case  to  the  district  court  for  an  amendment  of  the  pleadings  and 
further  proceedings  on  which  the  plaintiff  had  judgment,  but  an  appeal 
was  taken  by  the  United  States  and  is  still  undetermined  and  pending 
in  the  Supreme  Court  of  the  United  States. 

The  court  below  gave  judgment  of  nonsuit,  being  of  opinion  that 
the  suit  was  prematurely  brought,  the  appeal  leaving  the  case  and 
all  the  orders  taken  in  it,  in  the  state  in  which  they  were  before  the 
judgment  That  the  judgment  being  in  abeyance  by  the  appeal, 
every  thing  is  suspended  thereby,  except  the  execution,  which  the 
plaintiff  is  at  liberty  by  statute  to  take. 

We  concur  in  the  opinion  expressed  by  the  judge  a  guo,  except  as 
to  the  right  of  the  plaintiff  to  take  execution,  on  which  we  express 
no  opinion,  the  case  not  requiring  one.  It  is  true,  in  ordinary  cases, 
appeals  or  writs  of  error  do  not  prevent  execution  to  issue  when  the 
appellant  or  plaintiff  in  error  does  not  give  a  bond  with  sureties. 
Perhaps  the  United  States  enjoy  an  exception  to  the  general  rule; 
they  pay  no  costs  or  damages,  consequently  give  no  security;  and 
their  appeal  or  writ  of  error  perhaps  suspends  the  execution  in  every 
case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs, 
^    Hennen  and  Pierce^  for  the  plaintiff. 

Smithy  for  the  defendant. 
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Oldham  v.  Polk.     VI,  N.  S.  465. 

A  elauM  in  an  act,  antborising  any  attorney  to  con  (cm  judgrment,  does  not  anthoriie  the 
iasae  of  a  writ  of  teixtire  and  sale,  but  is  irreeoncilable  with  the  idea  of  an  execution  on 
the  act  without  a  preTious  confession  of  jud^ent  in  court 

SECOND  District 

PoRTEB,  J.,  delivered  the  opinion  of  the  courL 

The  plaintiff  obtained  an  order  of  seizure  and  sale  on  a  mortgage 
by  pnblic  act,  which  the  defendant  had  executed  in  his  favor.  The 
instrument  was  in  the  usual  form,  with  the  exception  of  the  following 
clause:  "  and  the  said  George  W.  Oldham  does  hereby  for  himself 
and  his  heirs,  in  the  event  the  said  note  be  not  paid  at  maturity,  grant 
power  to  any  attorney  at  law  duly  admitted  to  practise  in  the  courts 
of  this  state,  to  appear,  and  for  him,  and  in  his  name,  confess  judg- 
ment in  due  and  legal  form,  in  favor  of  said  Samuel  W.  Polk,  up  to 
the  amount  of  the  said  note,"  &c.  &c. 

Our  Code  provides,  that  where  the  title  amounts  to  a  confession  of 
judgment  {emparie  execution  parie)  the  creditor  on  making  out  that 
the  debt  is  due,  may  obtain  an  order  for  the  immediate  seizure  of  the 
property  mortgaged:  and  this  court  has  decided,  that  an  authentic  act 
containing  a  mortgage,  is  such  a  title  as  amounts  to  a  confession  of 
judgment. 

And  so  the  instrument  on  which  the  order  of  seizure  and  sale  was 
obtained  in  this  case  would  be,  were  it  not  for  the  clause  already  set 
out  To  give  that  part  of  the  act  any  meaning,  or  suppose  it  in- 
serted for  any  purpose,  we  must  conclude  the  parties  did  not  intend 
this  instrument  should  amount  to  a  confession  ofjudgtnenty  for  if 
they  had,  they  would  not  have  provided  for  an  attorney  going  before 
a  court  to  confess  judgment.  The  conferring  such  a  power  is  irre- 
concilable with  the  idea,  that  execution  was  to  issue  on  the  act  with- 
out judgment  being  previously  confessed. 

It  is,  therefore,  ordered,  adjudged  and  decreed^  that  the  judgment  of 
the  district  court'  be  aflSrmed  with  costs. 

Porter y  for  the  plaintiff. 
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Zacharie  v.  Richards.     YI,  N.  S.  467. 

The  last  residence  of  a  pcnon  who  has  reiqoyed  oat  of  the  state,  is  the  bouse  in  which 
he  lived,  not  that  occupied  after  his  departure,  by  the  famiij  with  whom  be  lived. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  cause  was  heard  in  the  court  below,  on  exceptions  taken  by 
the  counsel  for  the  defendant  in  relation  to  the  service  of  the  citation, 
which  was  held  to  have  been  illegally  nnade,  and  the  suit  was  ordered 
to  be  dismissed.  From  the  judgment  of  dismissal  the  plaintiff  ap- 
pealed. 

It  appears  by  the  evidence  in  this  case,  that  the  defendant  resided 
in  New  Orleans  some  time  previous  to  the  institution  of  this  suit;  and 
that  he  was  a  merchant,  became  bankrupt,  and  was  not  to  be  found 
in  the  city,  when  citation  issued  in  the  present  action.  While  he 
remained  here,  he  lived  with  one  Charles  Clark,  as  a  boarder,  in  Jef- 
ferson Street.  Clark  removed  to  Conde  Street  after  the  defendant 
had  left  the  city,  and  the  citation  was  left  at  the  house  of  the  wit- 
ness in  his  latter  place  of  residence,  where  the  defendant  never  lived 
with  him. 

The  latter  place  was  not  at  any  time  the  domicil  of  the  defendant, 
and  the  service  of  citation  there  was  clearly  illegal.  If  the  defendant 
was  ever  domiciliated  in  New  Orleans,  his  domicil  must  have  been 
in  that  house  where  he  eat  and  slept,  or  in  that  where  he  carried  on 
his  mercantile  affairs.  According  to  the  provisions  of  the  Louisiana 
Code,  a  change  of  domicil  ought  regularly  to  be  declared  by  a  person 
intending  to  make  such  change.  See  articles  43d  and  44th:  and  in 
case  this  declaration  is  not  made,  the  proof  of  the  intention  to  change 
shall  depend  on  circumstances,  art.  45.  Now  it  appears  to  us  that 
circumstances  more  calculated  to  induce  a  person  to  change  his  do- 
micil, could  scarcely  be  imagined,  than  those  in  which  the  defendant 
found  himself  after  his  failure,  ^hich  appears  to  have  been  entire 
and  complete,  accompanied  by  a  charge  of  forgery  made  against  him 
in  relation  to  his  bilan. 

The  circumstance  of  the  defendant  appearing  before  a  commission- 
er in  Philadelphia  (who  had  been  appointed  to  examine  witnesses), 
and  filing  cross  interrogatories,  does  not  cure  the  illegality  of  service 
of  the  citation.  No  issue  had  been  joined  either  express  or  tacit,  the 
action  had  no  foundation  in  consequence  of  the  want  of  citation. 
See  Code  of  Practice,  art.  359.  In  truth  the  defendant  never  appeared 
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in  court  to  plead  to  the  merits  of  the  case,  and  thereby  join  issue  with 
the  plaintiff,  which  perhaps  alone  could  cure  the  defect  in  serving  the 
citation. 

It  is,  therefore,  ordered,  &c.  that  the  judgment  of  the  district  court 
be  affirmed,  with  costs.. 

SirawbridgCy  for  the  plaintiff. 

Maybin^  for  the  defendant. 


Semple  d  al  v.  Buhler.     VI,  N.  S.  469. 

A  phmtiff  dora  not  kwo  his  claim  on  a  sheriff  who  has  taken  a  twelvemonths*  bond  with- 
out proper  sarety  by  receiving  the  bond  and  attempting  to  procnre  the  money. 
Nor  by  failing  to  oppose  the  rightful  claim  of  a  third  party. 

THIRD  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  from  the  defendant,  reparation  for 
damages  which  the  plaintiffs  allege  that  they  have  sustained,  in  con- 
sequence of  his  negligence  and  malfeasance,  as  sheriff  of  the  parish 
of  East  Baton  Rouge.  Judgment  was  given  for  them  in  the  court 
below,  from  which  the  defendant  appealed. 

The  pleadings  and  facts  of  the  case  as  exhibited  on  the  record 
show,  that  the  present  plaintiffs  had  obtained  a  judgment  against  one 
Robert  Liawes,  on  which  a  fieri  facias  issued  and  came  into  the 
bands  of  the  defendant  to  be  executed  by  him,  in  his  capacity  of 
sheriff  aforesaid;  that  in  virtue  of  the  writ  he  seized  certain  slaveaas 
being  the  property  of  Lawes,  which  were  finally  sold  (in  pursuance 
of  law)  on  a  credit  of  twelve  months,  and  at  the  sale  thus  made  the 
defendant  in  execution  became  the  purchaser,  and  gave  his  wife  as 
surety  in  the  twelve  months'  bond,  who  was  accepted  by  the  sheriff. 
Subsequently  the  wife  of  Lawes  obtained  against  her  husband  a  de- 
cree of  separation  of  goods,  and  judgment  for  the  amount  of  her 
claiiQs  on  his  estate. 

When  the  twelve  months'  bond  taken  as  above  stated,  was  about 
to  be  executed,  and  the  property  therein  mortgaged  was  seized,  Mrs. 
Lawes  claimed  it  as  her  oi^n,  and  obtained  an  injunction,  prohibiting 
the  s^le  thereof:  in  the  suit  for  the  injunction,  the  present  ptainti^ 
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were  made  defendants  and  cited,  but  did  not  appear  or  make  any 
defence. 

From  these  facts  the  counsel  for  the  appellee  induces  four  objections 
to  the  correctness  of  the  judgment  rendered  by  the  district  court. 

1.  That  the  plaintiffs  ratified  the  act  of  the  defendant  in  taking  the 
security,  by  issuing  execution  on  the  twelvemonths'  bond. 

2.  The  damage  (if  any)  arose  out  of  their  default,  in  not  appearing 
to  the  suit  of  injunction. 

3.  No  damage  has  been  sustained,  as  Lawes  was  wholly  insolvent 
when  execution  issued  against  him,  and  his  propeny  was  covered  by 
his  wife's  tacit  mortgage. 

4.  Prescription  against  the  plaintiffs'  claim.  ^ 

In  relation  to  the  last  of  these  objections,  it  suffices  to  observe,  that 

Erescription  has  not  been  regularly  pleaded;  but  if  it  bad  been,  we 
elieve  Ih&t  the  prescription  of  one  year  relied  on,  could  not  be  legally 
supported. 

The  first  objection  cannot  avail  the  defendant.  The  real  ground 
for  the  plaintiffs'  action  against  the  sheriff,  is  a  failure  on  his  part  to 
take  any  security  on  the  twelvemonths'  bond.  Receiving  the  wife 
<  of  the  purchaser  as  security  was  equivalent  to  taking  none,  as  she  by 
such  an  act  could  not  be  legally  bound.  The  ofiicer  would,  probably, 
have  been  immediately  responsible  to  the  plaintiffs  in  execution  for 
that  neglect  of  duty.  Their  indulgence  to  him  in  endeavoring  to  ob- 
tain satisfaction  of  the  judgment,  by  issuing  an  execution  on  the  bond 
imperfect  as  it  was,  cannot  on  any  sound  principles  of  justice,  be  made 
to  prejudice  their  claim  for  remuneration  in  damages  against  the 
appellant  on  account  of  neglect  of  duty,  for  which  he  is  legally  held 
responsible. 

If  this  reasoning  in  opposition  to  the  first  objection  be  correct,  it 
refutes  also  the  second;  for  the  failure  of  the  plaintiffs  to  appear  and 
contest  the  right  of  property  in  the  injunction  case  with  Mrs.  Lawes 
could  not  destroy  their  claim  against  the  defendant,  which  rests  on 
his  neglect  in  not  taking  security  in  the  twelvemonths'  bond. 

As  to  the  third  the  evidence  does  not  show  that  Robert  Lawes 
was  wholly  insolvent  at  the  time  the  execution  against  his  property 
came  into  the  hands  of  ths  appellisnt.  The  case  may  be  hard  on 
the  defendant;  but  we  believe  has  been  adjudged  according  to  law 
by  the  court  below. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Frestoriy  for  the  plaintiff. 

Watts,  for  the  defendant. 
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Oddie  V.  His  Creditors.     VI,  N.  S.  473. 

A  bailder  who  does  not  record  his  contract,  is  not  entitled  to  any  privilege. 
£ven  if  he  obtains  Judgment  against  the  debtdr,  but  the  judgment  be  pronounced  tiro 
days  after  the  ceMion,  and  remain  unrecorded,  yet  is  bis  situation  not  bettered. 

PARISH  Court  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

In  this  case  the  homologation  of  the  tableau  of  distribution  of  the 
insolvent's  estate,  filed  by  his  syndic  in  the  court  below,  is  opposed 
by  the  creditor  Brand,  in  consequence  of  not  assigning  him  a  place 
of  privilege  and  preference,  as  undertaker  and  builder  of  a  house  for 
the  insolvent,  to  the  amount  of  1743  dollars,  60  cents,  claimed  by  him 
as  a  privileged  debt  on  said  building.  His  Opposition  was  set  aside 
by  a  judgment  of  the  parish  court 

The  facts  necessary  to  be  noticed  in  relation  to  the  appellant's  claim 
of  privilege,  are  as  follows: 

The  contract  between  the  undertaker  and  the  insolvent  was  not 
formally  drawn  up  in  writing,  and  signed  by  the  parties;  the  only 
written  evidence  of  it  is  an  entry  of  it  on  a  memorandum  book  of 
the  latter  on  the  17th  of  March,  1823,  containing  the  terms,  according 
to  which  the  work  was  to  have  been  executed  and  paid  for.  In 
November  1823,  Brand  caused  the  building  to  be  sequestered  on  his 
pretended  privilege;  and  on  the  14th  of  April,  1824,  obtained  a  final 
judgment  for  the  amount  by  him  claimed,  which  was  recorded,  &c. 
on  the  same  day.  On  the  12th  of  the  same  month  Oddie  made  a 
surrender  of  his  property  for  the  benefit  of  his  creditors,  which  from 
that  period,  has  been  administered  by  a  syndic,  who,  on  the  7th  of 
April,  1827,  filed  the  tableau  of  distribution,  of  which  the  appellee 
complains  and  to  the  homologation  of  which,  he  makes  the  opposition, 
above  stated. 

The  rights  of  the  opposing  creditors  depend  on  a  just  interpretation 
of  the  8th  section  of  the  act  of  the  legislature  passed  in  18 17,  relative 
to  the  power  of  giving  special  mortgages  in  certain  cases,  and  for 
other  purposes.  According  to  this  law,  no  architect,  undertaker,  or 
other  workman,  has,  with  regard  to  third  parties,  any  privilege  or 
legal  mortgage,  on  any  immovable  property,  &c.  on. account  of  work 
building  or  repairs,  unless  he  shall  have  entered  into  a  written  con- 
tract with  the  owner  &c.,  and  the  said  contract  shall  have  been  re- 
corded, &C.  By  a  second  clause  of  this  section  of  the  act,  architects,  un- 
dertakers^ workmen  and  carpenters,  forfeit  their  right  of  action  against 
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purchasers  of  the  immovable  property,  j[on  which  they  claim  a  lien 
or  tacit  mortgage,)  to  enforce  payment  ot  the  claim,  unless  their  con- 
tracts have  been  recorded  as  required  by  law.  By  a  third  clause,  in 
case  of  failure  of  the  person  with  whom  they  have  contracted,  they 
are  placed  on  the  footing  of  simple  contract  creditors,  if  their  contract 
has  not  been  recorded  agreeably  to  the  provisions  of  the  ^ct. 

The  contest  in  the  present  case  is  between  creditors  in  relation  to 
their  rank  and  privileges;  it  is,  therefore,  useless  to  inquire  into  the 
effects  of  the  privilege  of  an  architect  or  undertaker,  as  it  relates  to 
his  employer.  So  long  as  the  latter  is  solvent,  it  is  not  easy  to  per- 
ceive what  advantage  the  former  can  derive  from  such  privilege  or 
tacit  mortgage. 

The  only  question  which  the  facts  of  the  case,  and  the  law  which 
must  govern  it,  present  for  solution,  is,  whether  the  appellant  be 
entitled  to  a  privilege  and  preference  on  the  building  proceeds,  against 
other  privelegcd  creditors  or  the  whole  mass  of  creditors.  It  is  doubt- 
ful, from  the  evidence,  whether  any  written  contract  was  ever  en- 
tered into  between  him  and  the  insolvent,  as  required  by  law;  but 
such  as  it  appears,  it  was  not  recorded  in  pursuance  of  the  requisi- 
tions of  the  act  of  the  legislature;  consequently,  according  to  the 
third  clause  of  the  section  cited,  the  appellant  was  properly  placed  on 
the  tableau  of  distribution  as  a  simple  contract,  or  chirographic  cre- 
ditor. The  circumstance  of  his  having  obtained  judgment  against 
the  insolvent  can  not  better  his  situation,  for  that  judgment  was  not 
pronounced  or  recorded  until  two  days  after  the  cessio  bonorum; 
neither,  in  our  opinion,  can  the  sequestration  which  preceded,  admit- 
ting (as  contended  for  by  the  counsel  for  the  appellant)  that  it  pre- 
served the  rights  of  all  parties  concerned;  it  is  a  non  sequiiuvy  that 
any  were  conferred  which  did  not  previously  exist;  and  no  lien,  pri- 
vilege, or  tacit  mortgage,  did  exist  according  to  law  in  favor  of  the 
opposing  creditor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Watis  and  Lobdell,  for  the  plaintiff. 

EustiSj  for  the  defendant. 
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Wamack  v.  Kemp.     VI,  N.  S.  477. 

No  action  will  lie  for  a  charge  of  perjary  made  in  the  coarse  of  judicial  proceedings. 

EIGHTH  District. 

Martin,  J.,  delivered  the  opinioD  of  the  court. 

The  petition  in  this  case  contains  two  distinct  counts. 

The  first  states,  that  the  defendant  falsely  and  maliciously  charged 
the  plaintiff,  in  a  voluntary  affidavit,  with  the  crime  of  perjury,  and 
at  different  times  and  places,  told,  in  the  hearing  of  many  persons, 
that  the  plaintiff  had  been  guilty  of  perjury — whereby  he  wa^ 
injured  in  his  good  fame,  and  claims  damages. 

The  second  count  states,  that  in  consequence  of  such  voluntary 
affidavit,  the  plaintiff  was  imprisoned,  committed  to,  and  detained  in 
jail,  till  the  sitting  of  the  court,  when,  no  proceedings  being  had|  be 
was  discharged — for  which  false  imprisonment  he  claims  damages. 

The  defendant  demurred  to  the  petition,  as  the  two  causes  qf 
action  could  not  be  cumulated;  the  <}emurr/er  being  ovenvM,  bje 
pleaded  the  general  issue. 

There  was  a  verdict  of  judgment  against  him,  and  he  appealed. 

This  case  displays  the  sad  conseqijience  of  a  village  administration 
of  justice.  The  plaintiff,  for  reasons  which  are  not  sjtalied^  ipade 
oath  before  a  magistrate,  he  had  never  invaded  th^  mariital  rights  lof 
the  defendant,  who  made  oath  before'tbie  same  magistrate,  he  had 
committed  perjury  in  his  affidavit;  a  warrant  was  thereupon  issued, 
and  the  defendant  having,  in  the  opinion  of  the  magistrat^e,  adminis- 
tered such  evidence,  as  established  a  probable  ground,  the  plaintiff 
was  committed  to  jail,  in  the  words  of  the  mittimus,  <<as  the  power 
to  bail  is  not  within  the  jurisdiction  of  a  justice  of  the  peace.'' 

German  deposed,  that  the  plaintiff  and  the  defendant's  wife,  left 
the  house  of  the  defendant,  for  the  alleged  purpose  of  looking  for  an 
animal  that  had  strayed  from  the  pen;  they  went  out  in  the  same 
direction,  and  returned  together  by  the  same  path.  In  a  conversa- 
tion which  ensued,  the  witness  observed  they  varied  in  their  account 
of  the  route  they  had  taken;  from  which  the  witness  drew  the  con- 
clusion, equally  illogical  and  uncharitable,  that  their  excursion  into 
the  woods  had  a  motive  less  honorable  thart  the  recovery  of  the 
stray  beast.  He  added  that,  on  another  day  he  slept  at  the  house  of 
the  defendant,  who  was  then  absent;  after  he  went  to  bed,  the  plain- 
tiff and  the  defendant's  wife  set  up  for  some  time,  romping  and  play- 
ing together,  after  which,  the  plaintiff  came  to  take  part  of  the  wit- 
VoL.  IV.— 3 
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ness's  bed,  and  a  considerable  time  after,  he  got  up  and  walked  out 
of  the  room,  and  from  the  noise  made  and  shaking  of  the  bed  he  con- 
cluded the  defendant's  wife  had  mistaken  the  plaintiff  for  her  husband. 

John  M'Allister  deposed,  that  he  was  at  the  house  of  the  defend- 
ant, who  was  then  absent,  and  he  saw  the  plaintiff  take  hold  of  the 
defendant's  wife  and  retire  with  her;  they  were  together  nearly  an 
hour,  and  from  their  behaviour  he  concluded  they  had  not  been  idle. 

Odin  deposed  he  heard  the  defendant's  wife  say  to  him,  that  if  she 
was  with  child  by  the  plaintiff,  the  plaintiff  was  a  white  man  and  not 
a  negro,  and  she  could  make  him  whip  the  defendant  to  death. 

The  defendant  now  offered  Williams  as  a  witness,  to  prove  that 
the  plaintiff  admits  that  he  had  kept  the  defendant's  wife  as  a  mis- 
tress before  he  made  the  affidavit  on  which  he  was  charged  with 
perjury.  The  witness  was  rejected,  on  the  ground  that  there  was 
no  plea  of  justification— and  the  defendant's  counsel  took  a  bill  of 
exceptions. 

The  defendant  made  an  unsuccessful  attempt  to  obtain  a  new 
trial. 

Notwithstanding  the  verdict  of  the  jury,  it  appears  to  us  no  action 
can  be  sustained  in  this  case.  The  charge  of  perjury  was  made  in 
a  legal  proceeding,  with  the  view  of  bringing  the  defendant  to  jus- 
tice. It  is  true  the  plaintiff  did  take  the  oath,  by  which  he  was 
charged  with  perjury  himself  in  a  voluntary  affidavit,  neither  taken 
nor  intended  to  be  used  in  a  legal  proceeding;  but  nothing  shows 
malice  in  the  defendant.  The  plaintiff  suffered  in  consequence  of 
the  ignorance  of  the  magistrate,  who  ought  neither  to  have  arrested 
or  confined  him. 

We  do  not  think  that  justice  requires  a  remanding  of  this  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled, avoided  and  reversed;  and  that  there 
be  judgment  for  the  defendant  with  costs  in  both  courts. 

PresioHf  for  the  plaintiff. 

ChrUij/j  for  the  defendant 
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Coaniel  are  responsible  for  speaking  inalicioasly  on  the  trial  of  a  cause. 

Coansel  are  not  responsible  for  statements  made  by  them,  if  tbey  are  pertinent  to  the 

canse,  and  instructed  by  their  client  to  make  them. 
And  if  the  client  is  present  when  the  words  are  spoken,  he  will  be  presumed  to  hare 

aathorised  them. 

PARISH  Court  of  New  Orleans. 

PoRTEB,  J.y  delivered  the  opinion  of  the  court. 

This  cause  has  called  for  great  attention  and  reflection  on  the  part 
of  the  court,  not  from  the  magnitude  of  the  matter  in  dispute  in  a 
pecuniary  point  of  view,  nor  from  its  importance  to  either  of  the  par- 
ties, but  from  the  great  interest  the  public,  and  the  profession  of  the 
law  have  in  a  correct  decision  of  the  legal  principles  it  involves. 

It  is  an  action  brought  against  the  defendant,  for  having,  on  the 
trial  of  a  cause  where  he  was  of  counsel,  charged  the  plaintiff  who 
was  examined  as  a  witness,  with  being  guilty  of  penury,  and  of 
having  come  there  with  an  intention  of  perjuring  himself  The  peti* 
tion  alleges  the  words  to  have  been  spokon  falsely  and  maliciously, 
and  with  the  intention  of  injuring  the  plaintiff. 

The  answer,  after  a  general  denial,  avers,  that  the  words  were 
used  in  reply  to  observations,  or  questions,  put  to  the  defendant  by 
the  judge  of  the  court  while  the  defendant  was  acting  as  attorney 
and  counsel.  That  in  this  capacity  he  was  authorised  to  speak  them, 
believing,  as  he  then  did,  the  case  might  justify  the  words  spoken, 
and  that  they  were  necessary  in  the  defence.  That  he  was  not 
actuated  by  any  malice  against  the  plaintiff. 

The  cause  was  submitted  to  a  jury  in  the  court  of  the  first  instance, 
who  found  a  verdict  in  favor  of  the  plaintiff,  and  assessed  his  damages 
at  500  dollars.  No  motion  was  made  for  a  new  trial,  and  the 
court  having  rendered  judgment  conformably  to  the  finding  of  the 
jury,  the  defendant  appealed. 

The  effect  which  should  be  given  to  this  verdict  in  the  appellate 
court  has  been  much  controverted  in  the  argument  This  tribunal 
it  is  true,  is  not  like  those  courts  of  error  at  common  law,  where 
questions  of  fact  cannot  be  examined  and  finally  decided  on.  By 
the  law  organising  the  Supreme  Court  of  this  state,  the  power  is  con- 
ferred on  it  to  inquire  into  the  correctness  of  the  judgment  below, 
both  as  it  relates  to  law  and  facts,  and  to  reverse  or  affirm  it  as  the 
case  may  be.    The  conferring  this  power,  as  couusel  correctly  argued, 
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supposed  on  the  part  of  those  by  whom  it  was  granted,  that  it 
would  be  exercised,  and  we  have  certainly  no  more  authority  for 
declining  to  reverse  a  judgment  where  there  is  error  in  fact,  than  we 
would  have  where  the  mistake  proceeds  from  an  improper  applica- 
tion of  the  law.  But  in  the  exercise  of  this  power,  it  has  been  a 
matter  of  great  solicitude  with  the  members  of  this  court,  so  to  use 
it,  as  to  carry  into  effect  the  object  the  legislature  had  in  view  when 
they  conferred  it.  In  their  deliberations  on  this  matter,  they  have 
been  deeply  impressed  with  the  conviction,  that  with  a  few  excep- 
tions arising  out  of  party  violence,  or  prejudice  the  facts  of  a  cause 
are  in  general  better  tried,  and  more  correctly  understood  the  nearer 
/he  investigation  is  carried  on  to  the  parties:  and  that  at  each  remove 
from  this  vicinage,  what  is  gained  in  the  ascent  to  a  higher  tribunal, 
in  its  superior  knowledge  and  freedom  from  extraneous  influence,  is 
more  than  counterbalanced  by  the  intimate  knowledge  possessed  by 
the  lower  court,  and  above  all  by  the  jury,  of  the  character  and  con- 
duct of  the  parties  and  witnesses.  Hence  a  rule  has  been  established 
in  this  tribunal  and  acted  on  for  some  years,  not  to  refuse  reversing 
a  judgment  where  there  is  error  in  fact,  but  never  to  reverse  it  nnless 
the  error  is  so  manifest,  that  the  verdict  can  not  be  accounted  for  by 
any  of  these  presumptions  of  greater  advantages  in  the  investigation 
to  which  we  have  just  attended.  This  doctrine  has  received  a  more 
frequent  application  in  cases  where  the  truth  depended  on  the  weight 
to  be  attached  to  conflicting  testimony,  where  fraud  was  at  issue,  or 
damages  were  to  be  assessed,  than  any  others,  because  we  have  felt, 
that  the  species  of  knowledge  which  the  juries  possess,  is  peculiarly 
adapted  to  aid  the  reaching  a  correct  conclusion  in  causes  of  this 
description:  and  that  every  difierence  of  opinion  on  our  part,  would 
not  authorise  a  reversal,  when  that  difl!erence  perhaps  proceeded 
from  wanting  the  advantages  in  the  investigation  which  the  lower 
tribunal  enjoyed. 

But  even  in  cases  such  as  those  stated,  if  matters  of  law  are  pre* 
sented  on  the  record  which,  notwithstanding  the  evidence,  show  the 
judgment  to  be  erroneous,  the  verdict  of  the  jury  presents  no  obstacle 
to  the  reversal.  The  influence  given  to  the  finding,  necessarily  yields 
to  the  superior  control  which  the  law  exercises  over  the  case,  when 
the  eonclusion  drawn  from  the  facts  is  contrary  to  that  which  the 
law  sanctions. 

With  this  explanation  of  the  power  we  possess,  and  the  principles 
which  govern  us  in  the  exercise  of  it,  we  proceed  to  state;  that  it  ap- 
pears from  the  evidence  given  on  the  trial  below,  that  the  defendant, 
on  cross  examining  the  plaintifi^,  who  was  a  witness  in  the  case  of 
Millar  v.  Morgan,  was  asked  by  the  judge  what  object  he  had  in 
view  in  putting  certain  questions.  His  answer  was,  I  wish  to  ^how 
(he  witness  is  perjured^  and  that  he  came  here  to  perjure  himsetf. 
There  is  some  contradiction  in  the  testimony  as  to  the  answer  of  the 
plaintifi',  which  elicited  these  remarks  from  the  defendant.  But  taking 
il  in  the  most  favorable  point  of  view  for  the  latter,  we  think  the 
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observation  was  rash  and  unnecessarily  severe.  The  error  of  the 
witness  was  evidently  unintenlional,  and  a  question  by  way  of  ex- 
planation would  have  enabled  him  to  correct  the  mistake.  It  is  now 
admitted  on  the  record,  that  the  plaintiff  is  a  man  of  truth  and  fair 
character.  It  also  appears  the  plaintiff  was  an  entire  stranger  to  the 
defendant  at  the  time  the  words  were  spoken. 

The  question  of  law  is  one  of  considerable  difficuly,  and  our  juris- 
prudence and  laws  are  by  no  means  so  full  and  explicit  on  the  sub- 
ject as  could  be  desired.  In  Rome,  while  a  generous  freedom  was 
inculcated  on  counsel  in  advocating  the  causes  of  their  clients,  the 
prohibition  was  express  against  profiting  by  this  liberty,  to  speak  un- 
truths and  utter  slander.  Spain,  in  her  written  laws,  has  repeated 
nearly  verbaiim  the  restraints  imposed  by  the  imperial  Code.  But 
we  find  nothing  in  either  system  which  enables  us  to  ascertain  the 
extent  to  which  counsel  might  carry  their  observations;  what  were 
the  presumptions  attached  to  their  acts,  or  how  far  they  were  pro- 
tected by  them  when  called  to  answer  for  an  alleged  violation  of  the 
rights  of  others.  The  prohibition,  however,  contained  in  these  Codes, 
establishes  very  clearly  the  existence  of  certain  limits  which  could  not 
be  passed;  a  prohibition  which,  we  may  remark,  must  be  supposed  to 
exist  in  every  civilised,  and  more  particularly  in  every  free  country, 
independent  of  positive  authority.  The  proposition,  that  any  class 
of  men  under  the  pretence  of  aiding  in  the  administration  of  justice, 
should  say  what  they  pleased  of  every  individual  who  wasa  witness 
or  a  party,  without  incurringresponsibility,is  too  revolting  to  require 
refutation.  Equally  unfounded  do  we  consider  a  ground  assumed 
in  the  defence  of  the  present  case,  that  counsel  is  not  responsible  even 
for  speaking  maliciously,  if  the  matter  was  spoken  during  the  trial, 
and  relative  to  the  cause  in  hand. 

It  cau  never  be  a  correct  discharge  of  duty  to  clients  to  act  mali- 
ciously towards  others.  The  privileges  which  counsel  enjoy,  are 
given  for  the  benefit  of  society,  and  not  to  enable  them  to  indulge 
angry  passions  with  impunity. 

It  is  difficult  to  draw  the  line  in  such  a  manner  as  that,  on  one  side 
may  be  found  the  right  of  parties  to  have  every  thing  pertinent  in 
defence  of  their  cause  told;  to  have  motives  arraigned;  conduct  scru- 
tinized, and  to  exercise  that  freedom  of  discussion  which  is  so  neces- 
sary to  the  discovery  of  truth:  and  on  the  other  side,  that  protection 
from  calumny  and  unfounded  invective,  which  honest  men  have  a 
right  to  expect,  while  standing  before  a  court  of  justice  as  witnesses 
or  parties.  The  best  rule  is,  we  think,  to  protect  counsel  for  every 
thing  they  say  which  is  pertinent  to  the  cause,  if  they  are  instructed 
by  their  clients  to  say  it;  and  to  hold  them  responsible  for  every 
thing  that  is  impertinent  to  the  case,  whether  they  are  instructed 
or  not.  The  last  part  of  this  rule  is  obviously  just.  The  great 
latitude  which  the  law  allows  in  discussion  has  for  its  object  the 
discovery  of  truth  in  the  matters  at  issue,  and  that  object  can  never 
be  promoted  by  invective  foreign  to  tlie  subject  under  examination. 

3* 
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The  first  part  of  the  rule  we  think  equally  sustainable  on  principles 
of  utility.  The  protection  accorded  by  it,  does  not  place  suitors  and 
witnesses  at  the  mercy  of  their  adversaries  and  counsel.  It  only 
fixes  the  responsibility  on  the  client  instead  of  the  advocate.  Coun- 
sel are  hound  to  believe  the  information  communicated  to  them  by 
those  whose  interests  they  advocate.  Parties  have  a  right  to  present 
their  case  through  their  ugents  to  the  tribunal  that  tries  it  in  such 
manner  as  to  them  may  seem  meet;  and  it  would  be  a  great  impedir 
ment  to  the  free  and  efficient  administration  of  justice,  if  the  attorney 
was  obliged  to  make  every  statement  the  cause  might  require  on  his 
own  responsibility.  It  is  no  doubt  desirable  that  investigations  in 
courts  should  be  conducted  with  all  the  circumspection  and  delicacy 
which  characterise  the  intercourse  of  social  life.  BtU  this  in  too 
many  instances  would  be  inconsistent  with  the  rigorous  obligations 
imposed  on  those  who  administer  justice.  A  great  deal  of  litigation 
is  produced  by  the  knavery  of  men;  hence  the  necessity  of  free  and 
'bold  examination;  vice  frequently  requires  to  be  stripped  of  the 
mantle  in  which  hypocrisy  and  cunning  envelop  it,  and  laid  open  to 
the  animadversion  of  justice,  and  the  indignation  of  mankind.  But 
these  important  objects  could  not  be  accomplished,  if  the  ministers, 
whom  the  law  authorises  parties  to  employ,  were  not  protected  in 
the  discharge  of  their  duty.  In  England  the  privileges  of  counsel 
extend  as  far  as  the  rule  just  recognised  will  permit  them  to  go  in 
this  country.  In  France  the  same  limits  are  assigned,  with  this  sole 
difference,  that  there,  by  positive  legislation  of  a  very  recent  date, 
the  instructions  must  be  in  writing.  3  Blackstone's  Com.  29;  1 
AlarliH,  464. 

The  jury,  in  the  case  before  us,  have  found  a  verdict  against  the 
defendant,  and  it  must  be  enforced  unless  the  law  which  governs  the 
case  shows  their  finding  to  have  been  contrary  to  the  conclusions 
which  it  authorises  on  the  evidence  adduced  on  the  trial. 

The  defendant  contends  it  does,  because  the  words  spoken  by  him 
were  pertinent  to  the  cause  in  hand;  and  being  so  must,  in  the  ab- 
sence of  proof  to  the  contrary,  be  presumed  to  have  been  spoken 
under  instructions  from  his  client. 

On  the  first  branch  of  this  subject,  it  has  been  contended  by  the 
counsel  for  the  plaintiff,  that  the  finding  of  the  jury  has  established, 
the  words  spoken  were  not  pertinent  to  the  case,  and  that  the  court 
is  concluded  by  the  verdict.  To  this  position  we  can  by  no  means 
assent.  The  relevancy  of  observations  made  in  the  progress  of  a 
cause  is  a  matter  of  law,  not  of  fact.  The  words  spoken  were  in  an- 
swer to  a  question  by  the  judge.  They  were  pertinent  therefore  as 
to  time:  so  they  were  as  to  matter,  for  it  can  never  be  impertinent  to 
a  case  to  show  that  one  of  the  wiuiesses  brought  in  to  establish  the 
adversary's  case  is  perjured. 

On  the  second  branch,  the  defendant  has  relied  on  the  presumption 
that  counsellors  at  law  acting  as  the  agents  of  others,  must  be  sup- 
posed to  follow  the  instructions  they  have  received,  and  he  has 
quoted  a  case  of  ancient  date  from  the  English  books,  where  it  was 
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decided,  that  if  an  advocate  should  speak  slanderous  words,  it  would 
be  intended  he  spoke  according  to  his  instructions.  6  Bac  Ab.  225; 
Style's  Rep.  463. 

It  is  somewhat  difficult  to  say  whether  such  be  still  the  rule  in  that 
country.  The  elementary  writers  are  silent  respecting  it,  and  the 
late  decision  on  this  subject  by  the  court  of  King's  Bench,  does  not 
directly  decide  the  point,  though  the  reasoning  of  some  of  the  judges 
would  induce  us  to  presume  that  they  thought  the  doctrine  correct, 
for  they  seemed  to  think  it  necessary  express  malice  should  be  s^hown. 
3  Black.  Com.  29;  Starkie  on  Slander ,207;  1  Barnwell  &  Alderson,  232. 

However  the  rule  may  be  in  cases  where  the  client  is  not  pre- 
sent when  the  words  complained  of  are  spoken,  we  think  such  is  the 
presumption  of  our  law  when,  as  in  the  present  instance,  he  attended 
on  the  trial  of  the  case,  was  present  when  the  slanderous  words 
were  uttered,  and  did  not  disavow  them.  iNay  more,  we  hold  that, 
under  such  circumstances,  the  client  is  responsible,  whether  the  injury 
inflicted  was  the  result  of  previous  instruction  or  not.  This  principle 
can  be  traced  to  the  fountain  head  of  our  jurisprudence,  and  its  cor* 
rectness  is  recognised  by  one  of  the  most  modern  and  eminent  writers 
of  a  country  whose  laws  have  the  same  source  as  our  own. 

There  is  a  formal  text  of  the  Roman  Code,  which  declares,  that  the 
allegations  made  by  lawyers  in  the  presence  of  those  they  are  acting 
for,  are  considered  as  if  made  by  the  parties  themselves.  The  8th  law 
of  the  6th  title  of  the  third  Partidas,  is  still  more  positive,  and  states, 
'<  ca  toda  eosa  que  el  abogado  dixere  injuicio^  esiando  delanie  aquel 
a quienperiefiece elpleytOy si lo non  contra  dixesse^ entendiola tanto 
vahy  i  asi  deve  ser  cabida  como  si  la  dixesse  por  su  boca  misma 
el  senor  del  pleytoJ^^  Merlin  in  his  Repertoire  de  Jurisprudence,  in 
treating  of  the  responsibility  of  counsel  for  slanderous  words,  observes, 
^^Lorsqu^un  avocat  sort  de  lui  meme  des  bornes  que  lui  sonl  pre^ 
scriteSy  il  peut  etre  desavouS.  Mais  ilfaut  que  ce  desaveu  se  forme 
verbalmeni  stir  le  champ  par  la  pariie,  on  par  le  procurevr  qui 
sonl  censis  presens  a  Paudience  sans  quoi  il  est  presumi  ri* avoir 
rien  avanci  que  de  lenr  aveu.  Merlin^ s  Rep.  de  Juris,,  vol.  l,p,  464; 
Code,  liv.  2,  tit.  10,  /,  1  and  3. 

With  these  laws  and  principles  controlling  and  guiding  us,  we  can 
not  refuse  to  the  defendant  the  benefit  of  the  presumption  he  invokes. 
We  think  it  clearly  results  from  them  in  the  first  place,  that  the  advo* 
cate  is  presumed  to  have  spoken  after  the  instructions  of  his  client, 
because  his  client  by  his  silence  gives  his  assent  to  what  has  been 
said,  and  in  the  second,  that  the  latter  is  responsible  whether  he  has 
so  instructed  him  or  not,  because  he  makes  the  injury  his  own  by 
ratifying  what  his  agent  does.  Nor  can  we  dismiss  the  case  without 
stating  at  the  same  time  our  entire  approbation  of  the  wisdom  and 
utility  of  such  a  rule.  Where  express  malice  is  not  shown  on  the 
part  of  the  attorney,  it  can  hardly  be  supposed  he  is  actuated  by 
motives  other  than  those  of  advancing  the  interests  of  his  clients.  If 
the  latter,  who  is  to  be  benefitted  by  these  observations,  stands  by  and 
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acquiesces  in  them^  and  is  willitig  to  take  all  the  advantages,  which 
the  zeal  and  warmth  of  his  advocate,  whether  justifiable  or  not,  can 
bestow,  it  is  but  strict  justice  he  should  be  equally  responsible  for  the 
injury.     Qui  sentit  commodumy  debet  sentire  et  onus. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  there  be  judgment  against 
the  plaintiff  as  in  case  of  nonsuit,  with  costs  in  both  cases. 

Liver more^  for  the  plaintiff. 

Mazureauy  for  the  defendant. 


Penniman  v.  Barrymore.     VI,  N.  S.  494. 

Surety  on  a  sequeetration  bond,  has  no  right  to  the  diacofsion  of  his  principal*8  property. 
A  bond  dated  the  9th  may  be  shown  to  have  been  delivered  the  10th. 
The  words /ourleen  hundred  and  ten  may  be  understood  to  he  fourteen  hundred  and  ten 
doUars, 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  on  a  bond  given  on  taking  out  a  writ  of 
sequestration  in  a  suit  in  which  the  present  plaintiff  was  defendant 
It  is  in  the  usual  form,  with  the  exception  that  fourteen  hundred  and 
ten  is  written  as  the  amount  which  the  obligors  promised  to  pay, 
omitting  the  word  dollars.  The  condition  recites  the  issuing  the 
writ,  and  states,  that  should  it  appear  to  be  wrongfully  taken  out,  the 
obligors  will  pay  all  damages  the  obligee  may  sustain  therefrom. 

The  petition  avers,  the  bond  was  made  for  1400  dollars,  condi- 
tioned to  pay  all  damages  the  plaintiff  might  sustain, -and  prays 
judgment  for  that  sum.  The  answer  of  the  defendant  excepts  to  the 
form  of  the  suit,  because  he  was  but  surety  on  the  bond,  and  it  is  not 
shown  an  action  had  been  instituted  against  the  principal — that  he  is 
not  liable  on  the  obligation  for  the  sum  claimed,  or  any  other  sum  as 
demanded,  and  concludes  by  a  prayer  in  reconvention. 

The  cause  was  submitted  to  a  jury  in  the  court  below,  who  found 
a  verdict  iti  favor  of  the  plaintiff  for  1000  dollars.  The  defendant 
made  an  unsuccessful  attempt  to  set  it  aside  by  a  motion  for  a  new 
trial,  and  judgment  being  reudered  thereon,  he  appealed. 
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The  first  qaestion  in  the  cause  is,  whether  the  defendant  being 
surety  can  be  pursued  at  law,  before  recovery  is  sought  from  the 
principal  on  the  bond.  We  tliink  he  may,  for  the  obligation  he 
signed  was  one  required  by  law  in  the  course  of  a  judicial  proceeding, 
and  the  right  to  discussion  in  such  cases  is  expressly  denied  by  the 
positive  provisions  of  our  code.     Louisiana  Code,  3035. 

The  next  is  in  relation  to  an  alleged  defect  in  the  instrument,  owing 
to  the  bond  being  dated  the  9th  January,  and  the  petition  in  the 
cause  wherein  the  writ  of  sequestration  was  obtained  not  being  filed 
until  the  lOth.  This  circumstance  is  quite  immaterial,  provided  the 
obligation  was  delivered  on  taking  out  the  writ,  and  the  evidence  in 
the  cause  we  think  well  justifies  the  conclusion  the  jury  came  to^, 
that  it  was  so  delivered. 

The  most  important  question  in  the  cause  relates  to  the  defect  in 
the  bond  from  the  omission  of  the  word  dollars,  or  some  other  wordi 
after  those  of  fourteen  hundred  and  ten.  There  can  be  no  doubt 
what  the  parties  intended  to  do  in  this  instance — there  is  as  little,  we 
think,  that  the  omission  of  the  word  dollars  proceeded  from  error  or 
haste  in  transcribing  the  bond;  and  we  are  of  opinion  that  the  jury 
and  the  court  below  were  authorised  to  supply  the  omission  and  act 
on  the  instrument,  as  if  this  word  had  been  written  in  it.  The  laws 
of  this  state  direct,  that  no  writ  of  sequestration  shall  issue  in  a  case 
such  as  that  which  the  contest  between  these  parties  presented,  with* 
out  bond  and  security  being  given  by  the  party  applying  for  it.  The 
judge's  order  in  this  instance,  directed  the  plaintiff  to  furnish  one  in 
the  sum  of  1400  dollars.  In  compliance  with  the  requisition  of  the 
law  and  the  order  of  the  judge,  the  obligation  was  given,  and  the 
omission  to  insert  the  word  dollars  can  be  considered  in  no  other 
light  but  a  clerical  error,  which  may  be  corrected  when  there  exists 
as  high,  or  higher  evidence  that  can  be  resorted  to,  to  ascertain  the 
meaning  and  intention  of  the  parties. 

Again,  when  there  is  doubt  as  to  the  sense  in  which  words  are 
used,  they  may  be  explained  by  reference  to  other  words  and  phrases 
used  in  the  same  contract.  Now,  in  looking  into  the  condition  of 
this  bond,  we  find  the  obligors  stating  it  to  be,  that  if  the  writ  was 
wrongfully  sued  out,  and  they  paid  all  the  damages  arising  there- 
from, the  obligation  was  to  be  null  and  void,  otherwise  it  was  to  re- 
main in  full  force  and  virtue.  According  to  the  construction  con- 
tended for  at  present,  the  bond  never  had  any  force  or  virtue,  there- 
fore, that  construction  would  lead  us  to  a  conclusion, that  everything 
inserted  in  the  condition  was  useless  and  for  no  purpose.  Courts  of 
justice  have  decided  in  other  countries,  that  words  used  in  a  contract 
which  led  to  a  manifest  absurdity  might  be  rejected,  or  understood, 
in  a  sense,  by  which  the  agreement  would  have  some  effect.  As 
where  a  man  acknowledged  to  owe  a  sum  of  money  which  he 
promised  never  to  pay.  Where  an  obligation  was  made  for  threty 
pondsj  it  was  held  to  be  one  for  thirty  pounds,  to  answer  the  intention 
of  the  parties.  Where  the  name  of  the  party  contracted  with  had 
been  omitted  by  mistake,  the  omission  was  allowed  to  be  supplied 
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by  parol  evidence.  And  even  on  an  indictment  for  forgery,  where 
the  bill,  when  produced,  appeared  to  be  for  fifty,  without  the  addi- 
tion of  the  word  pounds,  it  was  held  that  the  same  sum  in  the  mar- 
gin preceded  by  the  letter  £  removed  all  doubts,  and  showed,  the 
word  yT/}^,  in  the  body  of  the  note,  was  iniended  {ox  \iO\xx\As,  So 
here  we  think  the  order  of  the  judge  to  give  a  bond  iot  fourteen 
hundred  and  (en  dollars  removes  all  doubt  as  to  the  meaning  of 
the  words/ourleen  hundred  and  ten,  inserted  in  that  bond.  It  is 
one  of  the  rules  of  our  jurisprudence,  that  neither  the  principal  or 
surety  can  escape  from  responsibility,  by  an  error  that  arises  in  draw- 
ing up  the  act  by  which  they  contemplated  binding  themselves.  Si 
librarius  in  Iranscribendis  stipulationis  verbis  errassit:  nihil  no- 
cere,  quotninus  et  reus  et  fidejussor  ienenlur.  Dig.  liv,  50,  tit, 
17,  /.  92;  Crqfacy  607;  10.  Co.  133;  13.  Mass.  161;  2  East,  Pleas  of 
the  Crown,  951. 

But  whether  the  conclusion  we  have  just  expressed  be  sound  or 
not,  upon  general  principles,  there  cannot  be  a  doubt  of  its  correct- 
ness, when  considered  in  relation  to  those  rules  which  govern  what 
are  termed,  in  law,  judicial  conventions.  In  regard  to  them,  the 
principle  is  perfectly  established,  that  where  any  obscurity  or  doubt 
IS  presented  by  the  terms  in  which  they  are  drawn  up,  they  must  be 
interpreted  by  the  sentence  or  order  in  pursuance  of  which  they  were 
made.  Dig.  liv.  45,  tit.  1 ,  law  52 ;  Ibid.,  liv.  46,  HI.  5,  law  9 ;  Domain 
liv.  1,  til.  1,  sect.  2,  no.  24. 

The  counsel  for  the  defendant  has  contended,  that  the  slightest 
defect  in  an  instrument  of  this  kind,  or  variance  from  an  order  of  the 
court;  renders  it  null  and  of  no  effect.  The  argument  confounds 
the  rights  of  the  obligee  and  obligor.  It  is  no  doubt  true,  the  former 
has  a  right  to  exact  from  his  adversary  a  strict  compliance  with  all 
the  previous  steps  which  may  be  required  before  process  can  issue. 
But  if  the  latter  fails  to  comply  with  them,  and,  as  in  this  instance, 
furnishes  an  obligation  which,  though  defective  in  point  of  form,  sub- 
stantially and  really,  contains  an  engagement  on  his  part,  it  ill  be- 
comes him,  or  those  who  join  him,  to  endeavor  to  shelter  themselves 
from  responsibility,  by  pleading  defects  which  proceeded  either  from 
negligence  or  bad  faith,  and  it  would  be  a  just  reproach  to  the  law 
if  it  suffered  such  a  defence. 

On  the  whole,  we  can  discover  no  error  in  the  judgment  below, 
except  that  part  which  adds  interest  from  judicial  demand  on  the 
amount  found  by  the  jury.  The  judge  had  no  power  either  to  add 
to  the  verdict,  or  diminish  it.  This  point  was  fully  examined  in  the 
case  of  Bedford  v.  Jacobs,  5  N.  S. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  audit  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  recover  from 
the  defendant  the  sum  of  one  thousand  dollars,  with  costs  in  the  court 
of  the  first  instance,  those  of  appeal  to  be  borne  by  the  appellee. 

Morse,  for  the  plaintiff. 

Mercier  and  Buchanany  for  the  defendant 
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Dreux  v.  His  Creditors.     VI,  N.  S.  602. 

Pending  an  appeal  from  the  homologation  of  a  tableau  of  distribution,  none  of  the  cre- 
ditors can  compel  payment  of  the  sum  for  which  they  are  placed  on  the  tableao. 

The  wife  by  renouncing  her  mortgage  on  property  sold  by  her  husband,  does  not  aban- 
don her  right  on  that  previously  alienated  by  him. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  case  was  before  the  Supreme  Court  in  June  term,  18iS6,  on 
an  appeal  taken  by  two  of  the  creditors,  who  opposed  the  homolo- 
gation of  a  tableau  of  distribution,  which  had  been  filed  by  the  syn- 
dics of  the  insolvent's  estate.  The  appellees  in  that  instance 
succeeded  in  their  opposition,  and  the  cause  was  remanded  to  the 
court  below,  with  directions  to  that  court  to  make  a  new  tableau  in 
such  a  manner  as  to  secure  to  them  the  right  of  privilege  and  prefer- 
ence, which  they  claimed  on  certain  specified  property  belonging  to 
the  estate  of  deiendant.  The  executors  of  Mrs.  Destrehan,  obtained 
an  order  directing  the  syndics  to  pay  over  to  them  2442  dollars,,  an 
amount  claimed  as  being  due  to  the  estate  of  their  testatrix,  on  mort- 
gage, according  to  the  mode  in  which  it  was  set  down  on  the  tableau 
of  distribution. — This  order  was  obtained  at  the  instance  of  thecoun 
set  for  said  executors,  with  the  consent  of  the  counsel,  for  one  of  the 
creditors  who  had  appealed  as  above  stated,  and  pending  the  appeal. 
The  counsel  for  the  syndics  moved  to  have  it  set  aside,  and  having 
fiiiled  in  his  motion,  he  now  appeals  on  their  behalf. 

After  the  cause  returned  to  the  district  court,  and  when  a  tableau, 
amended  in  pursuance  of  the  directions  given  by  the  Supreme  Court 
was  about  to  be  homologated,  opposition  was  made  to  its  homologa 
tion,  by  two  other  creditors,  viz.  Mrs.  Dreux,  and  the  executors  of  Mrs* 
Destrehan.  The  counsel  of  the  former  being  satisfied  with  the  man 
ner  in  which  the  court  below  ordered  the  homologation,  took  no 
appeal,  as  the  rights  of  his  client  appear  to  have  been  recognised  and 
secured. 

An  appeal  having  been  taken  on  the  part  of  the  latter,  and  the 
syndics  having  appealed  from  the  decree  by  which  tliey  were  ordered 
to  pay  the  sum  above  stated,  to  the  executors  of  Mrs.  Destrehan,  the 
respective  rights  of  these  two  parties  in  relation  to  the  subjects  pre- 
sented by  these  several  appeals,  require  investigation. 

The  order  of  which  the  syndics  complain,  we  think  was  improperly 
made;  it  certainly  was  premature,  for  pending  the  appeal  which  was 
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heretofore  taken  by  some  of  the  creditors,  it  could  not  be  known  in 
what  degree  the  privilege  of  others  might  be  affected  by  the  judg- 
ment of  the  appellate  court.  The  result  shows,  that  Mrs.  Dreux's 
right  of  preference  may  have  been  deteriorated,  as  by  that  judgment 
she  was  postponed  to  the  appellants,  in  relation  to  part  of  the  insol- 
vent's estate,  whom  she  outranked  on  the  tableau,  as  homologated 
by  the  court  below.  This  change  of  situation  would  render  it  neces- 
sary, in  supporting  the  privilege,  to  lessen  the  privilege  of  other  mort- 
gage creditors,  should  the  unincumbered  part  of  the  insolvent's  pro- 
perty fail  to  make  good  his  claim.  The  manner  in  which  the  decree 
of  homologation  of  the  last  tableau  is  worded,  would,  perhaps,  pre- 
vent any  difficulty  in  the  final  distribution  of  the  estate;  but  as  the 
order  requiring  the  syndics  to  pay  over  any  part  of  it  to  the  execu- 
tors of  Mrs.  Destrehan,  was  improvtdently  made,  previous  to  the  final 
adjustment  of  the  whole,  we  are  of  opinion  that  said  order  ought  to 
be  annulled. 

The  opposition  made  on  the  part  of  these  executors  in  the  present 
instance,  and  in  relation  to  which  an  appeal  is  now  taken»  purports 
to  be  based  on  the  rights  secured  to  them  by  the  first  tableau  whieh 
was  homologated,  and  which  they  allege  to  be  res  judicatUy  as  to 
the  rights  of  the  succession  which  they  represent. 

Two  other  grounds  of  opposition  state,  1.  That  the  executors  allege 
themselves  to  be  mortgagee  creditors  of  the  earliest  date,  and  that 
therefore,  the  property  on  which  they  hold  their  mortgage  ought  not 
to  be  subjected  to  any  of  the  expenses  incurred  in  the  administration 
of  the  insolvent's  estate. 

2.  That  as  Madam  Dreux  has  renounced  her  mortgage  on  heir 
husband's  property,  subsequently  hypothecated  by  him  to  other  credi- 
tors she  is  barred  from  exercising  any  claim  on  the  property  which 
was  specially  mortgaged  to  Mrs.  Destrehan. 

It  is  doubtful,  from  the  manner  in  which  the  judgment  was  given  by 
this  court  when  the  cause  was  last  before  us,  whether  the  decree  of  the 
court  was  reversed  so  entirely  as  to  change  the  situation  of  any  of  the 
parties  to  the  concur ao^  except  the  appellants,  in  that  instance:  but 
admitting  that  the  others  remained  in  the  places  assigned  them  on 
the  tableau  by  the  former  judgment  of  the  district  court,  the  present 
appellants  can  derive  no  advantage  from  it,  considered  as  rcsjudU 
caia^  for  their  claim  was  postponed  to  that  of  Madam  Dreux. 

Allowing  the  case  to  be  open  to  the  opposition  filed  on  the  last 
trial  in  the  district  court,  the  grounds  therein  assumed  are  untenable, 
as  has  been  already  settled  by  decisions  of  the  Supreme  Court.  See 
Dclort;.  Montegut's  Syndics,  5  A/ar/tn,468,and  a  case  lately  decided 
in  relation  to  Madam  Lanusse's  claims  on  her  husband's  estate  after 
his  insolvency. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs,  to  be  paid  by  the  execu- 
tors of  Mrs.  Destrehan,  &c. 

Seghers,  for  the  plaintiOf. 

CanoHy  Denis  and  Monroe^  for  the  defendants. 


FEBRUARY  TERM,  I8M.  S7 


Louisiana  Stale  Bank  v.  Rowel  et  al.    VI,  N.  S.  506. 

Whare  the  -endorser  livM  witfain  three  milee  ef  tiie  poetdfice,  notice  pat  there  it  mt 

eouBeieDtt 

THIRD  Disltict. 

PoRTXB,  J.,  delivered  the  opinioQ  of  the  court. 

This  action  is  brought  ap^ainst  one  of  the  defendants^  as  endorser 
of  promissory  notes.  Yanous  grounds  of  defence  have  been  set  up 
by  heif  and,  amoi^  others,  a  want  of  due  and  regular  notice  of  non- 
.  pay  men  t  by  the  maker. 

It  appears,  in  evidence,  that  the  appellee  resides  near  to  the  town 
of  Baton  Rouge,  and  that  her  residence  is  three  miles  from  the  vil- 
lage, nearer  the  post  office  than  anyr  other:  that  the  morning  after  the 
protest  was  made,  notice  was  put  m  the  post  office;  that  a  servant 
from  the  house  where  the  defendant  resides,  frequently  calls  before 
nine  o'clock  in  the  mominp^  for  letters;  that  they  seldom  remained  as 
long  as>  forty-eight  hours  in  the  box  before  being  asked  for,  rarely 
seventy-two,  and  very  rarely  ninety-six. 

The  time  at  which  the  notice  was  thus  deposited  was  previous  to 
the  passage  of  a  late  act  of  the  legislatiire,  in  respect  to  giving  notice 
of  the  protests  of  promissory  notes  and  bills  of  exchange.  The  case 
must,  therefore,  be  decided  by  the  lex  mercaioria^  independent  of 
positive  legislation,  and  so  considered,  we  have  not  a  doubt  of  the 
correctness  of  the  judgment  below,  in  considering  the  notice  insuffi- 
cient to  render  the  defendant  responsible. 

The  case  has  been  well  argued,  but  the  reasoning  of  the  counsel, 
in  our  opinion,  rested  entirely  on  an  incorrect  view  of  the  obligation 
contracted  by  an  endorser  of  instruments  of  this  kind.  The  obli- 
gation which  such  an  act  creates  is  strictly  aconditional  one, and  that 
condkicm  is,  that  he  will. pay  the  motley  in  case  the  Hiaker  does  not, 
provided,  due  notice  is  given  to  him  of  the  default  of  the  former.  By 
Uie  lex  mercatoria,  this  fact  must  be  proved.  Iff  ^stabliriiing  that 
knowledge  of  the  &ilure  of  the  principal  to  pay,  was  communicated 
peisonally  to  the  endorser,  or  that  information  to  that  effect  was  left 
at  his  house.  A  relaxation  of  this  rule  has  been  introduced  for  the  con- 
•veiiiaooe  of  trade,  when  the  endorsers  live  at  such  a  distance,  that 
Aieii  residence  is  nighe  ranother  post  office  than  that  where  the  holder 
lives;  in  such  case,  it  is  sufficient  to  s«nd  by  mail  a  notice  directed  to 
the  endorser.  There  has  been  another  relaxation  of  the  rule  in  large 
cities  where  there  are  establishments  called  the  penny-post,  by  which 
Vol.  IV.- 
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letters  are  daily  sent  round  to  all  persons  residing  within  certain 
limits.  These  are  the  only  exceptions  we  know  of  to  the  rule  already 
stated.  We  have  looked  into  all  the  elementary  treatises  on  this 
subject,  and  have  examined  with  care  the  reports  of  adjudged  cases, 
and  we  have  found  nothing  to  support,  in  the  slightest  degree,  the 
position  taken  by  the  appellants,  that  depositing  a  notice  in  a  post- 
office  when  the  party  giving  it  resides  in  the  same  place  with  the  en- 
dorser, or  near  to  him,  is  a  sufficient  evidence  of  that  notice  having 
reached  him  in  due  time.  But  we  have  been  told  this  is  only  going 
one  step  further  than  other  countries  have  gone  in  relaxing  this  rule, 
and  that  for  the  convenience  of  trade  we  should  take  that  step.  We 
see  HO  reason  of  public  convenience  to  induce  us  to  make  such  a 
change  in  the  law  merchant,  if  we  had  the  power  to  do  so.  We  find 
none  in  the  equity  of  the  case.  The  parties  must  be  presumed  to 
have  contracted  in  relation  to  the  law  as  it  existed  at  the  time  the 
notes  were  executed  and  endorsed,  not  by  the  modifications  which 
courts  might  afterwards  introduce  into  it  In  any  case,  evidence  such 
as  this,  would  be  furnishing  but  presumption  in  place  of  proof  Here 
it  is  but  a  slight  one,  for  it  is  proved  letters  remain  sometimes  seventy- 
two  hours  before  they  are  sent  for,  and  how  can  we  know  the  notice 
did  not  remain  for  this  length  of  time.  We  think  the  case  most 
clearly  with  the  defendant,  but  that  the  judgment  should  have  been 
one  of  nonsuit,  instead  of  being  final.    2  N,  S.  511. 

It  is,  therefore,  ordered,  adjudged  and  decreed^  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  there  be 
judgment  for  defendant  as  in  case  of  nonsuit,  with  costs  in  the  court 
below;  those  of  appeal  to  be  paid  by  the  appellee. 


Executors  of  Sprigg  v.  Herman.     YI,  N.  S.  510. 

FIRST  District. 

In  a  petitory  action,  where  fraud  is  not  alleged,  parol  evidence 
cannot  be  given  that  a  deed  was  dated  at  another  day  than  that 
which  it  purports. 

Where  the  mandate  gives  a  power  to  sell,  the  opinion  expressed 
by  the  principal,  that  the  property  should  bring  a  certain  sum,  will 
not  invalidate  a  sale  by  the  agent  for  less. 
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Legendre  v.  M'Donough,     VI,  N.  S.  513. 

FIRST  District 

The  act  of  the  legislature,  which  accepts  the  accession  of  territory, 
comprising  East  Baton  Rouge,  proffered  by  congress  to  the  state, 
was  approved  by  the  governor  on  the  4th  of  August,  1818;  conse- 
quently, on  its  promulgation,  the  state  constitution  was  extended  to 
die  part  annexed. 

There  was  once  a  difference  of  opinion  among  the  members  of  this 
tribunal,  one  of  them  holding,  that  judgments  which  contain  no  rea- 
sons are  absolutely  void.  It  is  now  settled  that  they  are  not  so;  and 
that  the  nullity  must  be  pronounced  on  an  appeal,  or  by  judgment 
in  the  court  which  rendered  the  judgment 

When  a  defendant  dies,  a  judgment  rendered  against  him  must  be 
declared  executory  against  his  heirs  or  representatives,  because  pro- 
perty which  has  ceased  to  be  his  cannot  be  affected  by  a  judgment 
to  which  the  new  owners  are  not  made  parties;  but  on  the  death  of 
the  plaintiff,  nothing  prevents  his  heir  or  representative  from  taking 
out  execution. 


M'Micken  v.  Fair.     VI,  N.  S.  515. 

When  the  witness  who  dechures  a  Act  which  will  render  him  incompetent,  etatee  at  the 
same  time  ftcts  to  restore  his  competency,  his  evidence  cannot  be  rejected. 

THIRD  District 

Mahtin,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  remanded  from  this  court  at  January  term,  1826.  4 
N.  S.  172. 

There  was  verdict  and  judgment  against  him,  and  the  plaintiff 
appealed. 

Our  attention  is  drawn  to  several  bills  of  exceptions  taken  by  the 
plaintiff. 
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1.  The  first,  to  the  refusal  of  the  court  to  permit  the  reading  of 
part  of  John  Fair's  deposition,  on  the  ground^  that  it  related  to  goods 
which  had  been  charged  in  the  plaintiff's  books  to  the  witness  and 
his  mother,  the  account  presented  him,  and  payment  demanded;  so 
that  if  he  established  the  account  against  the  present  defendant,  he 
would  secure  his  discharge,  and  so  he  was  iuterested  in  doing  so. 
See  the  cause  of  Evans  v.  Gray,  I  N,  S,  709. 

The  plaintiff's  counsel  lu'ges,  that,  as  this  circumstance  was  disclosed 
by  the  deposition  which  established,  also,  that  this  was  done  through 
error,  and  the  plaintiff  had  since  corrected  the  entry,  it  appeared, 
upon  the  whole,  that  th^  plaintiff  was  not  chargeable,  and,  therefore, 
was  without  interest. 

We  think  the  court  erred  in  rejecting  that  part  of  the  deposition. 

2.  The  defendant  read  to  the  jury  the  cross  examination  of  John 
Fair,  to  establish  that  he,  John  Fair,  was  charged  with  the  goods, 
as  stated  in  the  first  bill. 

Afterwards  the  plaintiff  contended  he  had  a  right  to  read  the  whole 
deposition,  even  the  part  rejected  before. 

If  the  court  had  been  correct  in  the  first  bill,  they  would  also  be  in 
this;  for  a  part  being  once  rejected  properly,  could  not  become 
admissible  by  the  use  of  the  unobjectionable  part. 

d.  The  last  bill  is  to  the  opinion  of  the  court  in  charging  the 
plaintiff  with  costs,  for  want  of  an  amicable  demand. 

Costs  are  adjudged  by  the  final  judgment,  and  neither  to  this,  nor 
any  part  thereof,  can  a  bill  of  exceptions  be  taken. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  the  case 
remanded,  with  directions  to  the  court  to  allow  the  reading  of  the 
part  of  the  deposition  objected  to;  and  it  is  ordered  that  the  defendant 
and  appellee  pay  costs  in  this  court. 

Presion,  for  the  plaintiff. 
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Stone  et  al.  v.  Vincent     VI,  N.  S.  517. 


The  pendency  of  a  suit  in  another  sUtet  cannot  be  pleaded  m  abatement  of  an  action 

brought  in  thia. 
When  a  man  g:ive8  two  endorsers,  the  first  is  liable  to  the  second  and  subsequent  endor> 


FIRST  District 

Mabtin,  J.,  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  judgment  against  the  payee  and  first 
endorser  of  a  note,  in  favor  of  a  subsequent  endorser. 

1.  The  sLppellant's  counsel  urees,  that  the  court  erred  in  overruling 
a  plea  in  abatement  of  the  pendency  of  a  suit  for  the  same  cause  of 
action  between  the  same  parties,  in  one  of  the  courts  of  the  state  of 
Alabama. 

2.  That  the  court  erred  in  giving  judgment  for  the  plaintiffs, 
because  there  is  proof  that  they  were  fully  satisfied  by  the  sale  of 
some  property  of  the  drawer,  conveyed  by  him  to  Gordon,  in  trust 
for  securing  the  payment  of  the  note. 

3.  That  the  court  erred  in  giving  judgment  against  the  defendant 
for  the  whole  sum  due  on  the  note,  because  there  is  proof,  that  the 
plaintiff  and  he  endorsed  the  npte  as  co-sureties,  to  the  bank  of  Mobile. 

We  do  not  think  that  the  court  erred  in  overruling  the  plea  of 
abatement  The  pendency  of  a  suit  between  the  same  parties,  and 
for  the  same  action,  does  not  deprive  the  courts  of  this  state  of 
their  jurisdiction  of  the  demand. 

The  drawer  of  the  note  had  conveyed  a  lot  and  wharf  in  Mobile, 
to  Gordon,  in  trust,  for  securing  the  payment  of  the  note.  After  the 
protest,  the  trustee  put  up  the  premises  at  auction,  and  they  were  bid 
off  by  the  plaintiff  for  2600  dollars.  No  deed  of  sale  was,  however, 
executed,  the  trustee  being  told  the  sale  was  illegal.  However,  at 
the  request  of  the  plaintiffs,  ho  advertised  the  premises  for  sale  a 
second  time,  and  they  were  purchased  by  McLoskey  for  1300  dollars. 
The  drawer  of  the  note  had  requested  the  trustee  not  to  execute  the 
deed  to  the  plaintiffs,  as  they  had  agreed  to  receive  the  amount  due 
them,  and  he  was  making  arrangements  to  raise  it  On  these  facts, 
we  think  that  the  first  sale  was  disagreed  to  by  both  debtor  and 
creditor,  and  the  trustee  acted  correctly  in  refraining  to  execute  the 
deed  of  sale.  Afterwards,  when  the  debtor's  attempts  to  raise  the 
money  proved  useless,  the  land  was  rightfully  sold  a  second  time. 
For  the  price  of  the  second  sale,  the  district  court  has  given  credit 
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The  last  objection  is  obsolutely  untenable. — When  a  man  gives 
two  endorsers,  they  are  liable  in  a  different  manner;  the  first  to  the 
second  and  subsequent  endorsers — the  second,  to  the  third  and  sub- 
sequent ones. 

It  is,  therefore,  ordered,  &c.  that,  the  judgment  of  the  district  court 
be  affirmed,  with,  costs. 

DeniSy  for  the  plaintiff. 

Pierce^  for  the  defendant. 


Saunders  v.  Taylor.     VI,  N.  S.  5 1 9. 

A  bond  griven  in  a  court  of  the  United  Statef,  on  taking  out  a  writ  of  error,  may  be  pot 

in  suit  in  a  state  eourt. 
Sait  may  be  brought  against  the  heirs  of  a  succession  in  the  ordinary  courts. 

PARISH  Court  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  suit  is  founded  on  a  bond  given  by  G.  M.  Ogden,as  principal, 
and  ,P.  V.  Ogden  and  Thomas  L.  Harman  as  sureties;  conditioned 
to  be  void,  if  the  principal  should  prosecute  to  effect  a  writ  of  error, 
which  he  had  obtained  to  the  district  court  of  the  United  States  for 
the  district  of  Louisiana,  on  a  judgment  rendered  in  said  court  in 
favor  of  the  plaintiff. 

All  the  obligors  are  dead,  and  the  present  action  is  commenced 
against  the  tutor  of  the  minor  children  and  heirs  of  Harman,  the  last 
signer  on  the  bond. 

The  defendant  pleads  in  his  answer,  two  exceptions  to  the  suit: 
first,  to  the  jurisdiction  of  the  court;  and  secondly,  to  the  plaintiff's 
right  to  prosecute  the  action,  being  a  non-resident  of  the  state,  &c. 

The  plea  to  its  jurisdiction  was  sustained  by  the  court  below,  and 
the  .plaintiff  appealed. 

The  exception  to  the  jurisdiction  appears,  from  the  argument  of 
counsel,  to  be  based  on  two  grounds:  1.  that  as  the  suit  is  against  a 
succession,  the  court  of  probates  is  the  only  tribunal  which  can  legally 
take  cognisance  of  it;  2.  that  as  the  bond  relates  to,  and  was  given 
in  consequence  of,  a  judgment  rendered  by  the  district  court  of  the 
United  States,that  court  alone  is  competent  to  entertain  any  suit  which 
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may  be  brought  on  it  The  second  exception,  based  on  the  want 
of  residence,  and  also  the  last  ground  of  opposition  to  the  jurisdiction, 
vas  overruled  by  the  parish  court;  and,  in  our  opinion,  correctly. 

No  objection  has  been  made  to  the  authority  of  the  plaintiff's  coun- 
sellor or  attorney,  and  our  courts  have  always  been  open  to  foreign- 
ers for  the  purpose  of  prosecuting  their  rights,  when  represented  by 
attorneys  at  law.  Perhaps  a  more  summary  remedy  on  the  bond 
might  have  been  obtained  in  the  United  States  court,  in  relation  to 
the  jurisdiction  of  which  it  was  given;  but  that  circumstance  ought 
not  to  piheclude  the  obligee  from  attempting  to  eoforce  its  obligations 
in  the  courts  of  the  state. 

The  correctness  of  the  opinion  of  the  court  below,  on  the  first 
ground  of  exceptions  to  the  jurisdiction  of  that  court,  depends  on  a 
proper  construction  or  interpretation  of  articles  995  and  996  of  the 
5th  section  of  the  chapter  of  the  Code  of  Practice,  relating  to  the  mode 
of  proceeding  in  the  courts  of  probate. 

According  to  the  general  provisions  found  in  this  section,  and 
others  in  the  Louisiana  Code,  it  would  seem,  that  debts  due  from  a 
succession  should  be  liquidated,  and  their  payment  enforced  by  the 
court  of  probates  of  the  place  where  th6  succession  was  opened.  It 
is,  however,  contended  for  on  the  part  of  the  plaintiff,  that  these  ge* 
neral  rules  are  limited  by  the  articles  of  the  Code  of  Practice  above 
cited.  The  last  of  them  having  a  direct  reference  to  the  first,  they 
must  be  examined,  as  dependent  on  each  other,  in  ascertaining  the 
intention  of  the  legislature,  and  the  sense  and  meaning  conveyed  by 
the  terms  in  which  they  are  written.  Art.  95  confines  the  applica- 
tion of  the  rules  established  in  the  previous  provisions  of  the  section, 
to  estates  administered  by  persons  appointea  by  a  court,  or  by  testa- 
mentary executors. 

According  to  the  succeeding  article,  when  estates  are  in  the  pos- 
session of  heirs,  either  of  full  age,  or  minors,  suits  must  be  brought 
against  the  heirs,  or  their  curators,  (if  the  heirs  be  minors,)  in  the 
ordinary  tribunals.  The  present  action-  is  against  a  tutor,  who.  ac- 
cording to  law,  holds  and  manages  the  estate  of  his  wards  under  the 
age  of  puberty,  in  the  same  manner  as  a  curator  would  the  succes- 
sion of  minors  above  that  age.  There  is  some  ambiguity  in  the  two 
articles  taken  together;  we  are,  however,  of  opinion,  that  a  just 
construction  of  them,  authorises  the  courts  of  ordinary  jurisdiction  to 
take  cognisance  of  cases  like  the  present. 

It  is,  therefore^  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  cause  be  remanded  to 
said  court,  to  be  tried  on  its  merits,  and  that  the  appellee  pay  the 
costs,  &C. 

Strawbridge,  for  the  plaintiff. 

OrymeSj  for  the  defendant. 
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Pierce  v.  Morgan.     VI,  N.  S.  523. 

The  purchaser  of  three  lots,  who  is  disturbed  in  the  possession  of  one  of  them,  cannot 

suspend  the  payment  of  the  price  of  the  other  twa 

PARISH  Court  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court 
In  this  case  the  plaintiff  obtained  an  injunction,  by  which  the  sale 
of  certain  property,  seized,  in  his  possession,  under  an  order  granted 
at  the  instance  of  one  Susanna  Hepp,  as  hypothecary  creditor,  was 
suspended.  On  hearing  the  cause,  the  court  below  dissolved  said 
injunction,,  and  from  the  decree  of  dissolution  the  plaintiff  appealed, 

&C. 

The  evidence  of  the  case  shows,  that  Mrs.  Hepp  became  the  pro- 
prietor of  the  debt  on  which  this  order  of  seizure  was  issued,  by 
regular  transfer  under  authentic  act,  and  endorsement  of  the  mortgage 
and  notes  which  had  been  given  by  one  Nichols,  to  secure  the  pay*- 
ment  of  the  price  of  three  lots  of  ground  situated  on  the  batture  in 
front  of  fauxbourg  Saulet,  designated  in  a  plan  of  the  place  by  Nos. 
19, 20  and  21.  Nichols  sold  these  lots  to  the  plaintiff,  who  possesses 
them  under  this  sale,  and  has  commenced  the  erection  of  a  steam 
saw-mill  thereon.  The  first  two,  Nos.  19  and  20,  were  sold  to 
Nichols  by  S.  B.  Bennet,  and  also,  one-half  of  the  lot  No.  21;  the 
other  half  being  sold  and  conveyed  by  the  widow  and  heirs  of  George 
Hunter;  the  act  of  sale  was  executed  on  the  25th  of  January,  1825, 
in  which  George  H.  Hunter  appeared,  and  sold  as  one  of  these  heirs, 
but  had  previously  failed,  and  surrendered  his  estate,  which  was 
held  by  syndics,  to  be  disposed  of  for  the  benefit  of  his  creditors.  In 
consequence  of  this  surrender  and  proceedings  in  the  concurso^  the 
interest  which  the  insolvent  had  in  the  lot  No.  21  being  one-tenth,  has 
been  sold  at  auction,  and  brought  the  price  of  700  dollars.  The  in- 
junction was  obtained  to  prevent  the  injury  which  the  last  purchaser 
and  third  possessor  of  the  property  was  liable  to  suffer  from  this 
claim  of  the  creditors  of  George  H.  Hunter.  Previous  to  the  dissolu- 
tion of  said  injunction  an  actual  disturbance  took  place,  by  the  sale 
of  his  interest,  made  by  order  of  the  syndic,  and  the  amount  of  loss 
to  the  possessor  ascertained  to  be  700  dollars. 

According  to  this  statement  of  the  case,  we  are  of  opinion,  that  the 
parish  court  erred  in  dissolving  the  injunction  in  toto.  Admitting 
that  the  cause  must  be  determined  by  the  law  on  this  subject,  as  it 
existed,  and  bad  been  interpreted,  by  decisions  previous  to  the  adop- 
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tion  of  the  Louisiana  Code,  still  the  plaintiff  ought  to  be  relieved 
against  an  injury^  not  only  probable  in  consequence  of  judicial  pro- 
ceedings having  been  commenced^  calculated  to  affect  a  part  of  the 
property  which  he  holds  bonafide^  but  certain  and  fixed,  as  to  amount, 
by  actual  sale  under  those  proceedings. 

As  there  is  no  incumbrance  or  disturbance  shown  in  relation  to 
the  two  lots  Nos.  19  and  20,  the  sheriff  should  be  permitted  to  pro- 
ceed without  injunction  to  sell  them  for  the  purpose  of  effecting  pay- 
ment of  their  price.  The  circumstance  of  the  present  proprietor  and 
possessor  having  consolidated  the  three  lots  into  a  single  tract  or 
space  of  ground,  to  suit  his  own  convenience,  cannot  affect  the  rights 
which  the  vendors  retained  on  them  separately  to  secure  payment  of 
the  price  for  which  they  were  sold.  In  the  asde  to  be  made  under 
the  seizure  of  lot  No.  21,  the  present  value  of  George'  H.  Hunter's 
share,  which  appears  to  be  lost  to  the  plaintiff  in  the  injunction,  and 
is  shown  by  public  sale  to  amount  to  700  dollars,  should  be  deducted 
from  the  original  price  for  whicbsaid  lot  was  sold  to  Nichols,  and  by 
him  mortgaged,  &c. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  by  which  the 
injunction  heretofore  granted  was  entirely  dissolved.  And  proceed- 
ing here  to  make  such  Judgment  and  decree,  as,  in  our  opinion,  ought 
to  have  been  rendered  m  the  court  below,  after  hearing  the  cause  on 
its  merits;  it  is  ordered  and  adjudged,  that  the  injunction  granted  in 
the  first  instance  by  the  naxish  court  be  entirely  dissolved,  so  far  as 
it  stayed  the  sale  of  lots  Nos.  19  and  20,  which  form  a  part  of  the 
matters  in  dispute;  and  it  is  further  ordered  and  decreed,  that  it  be 
made  perpetual,  to  the  extent  of  seven  hundred  dollars,  on  the  amount 
claimed  by  the  plaintiff,  in  execution,  as  the  price  of  lot  No.  21,  and 
that  said  injunction  be  dissolved  as  to  the  balance  of  the  price  of  said 
last  mentioned  lot,  to  satisfy  which,  the  sheriff  may  legally  proceed 
to  sett:  the  appellee  to  pay  costs  of  tins  appeal. 

Locket fy  for  the  plaintiffi 

MeCaleb,  for  the  defendant. 
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M'Caleb  v.  Maxwell.     VI,  N.  S.  527. 

If  the  plaintiff  be  indulged  with  leave  to  perfect  an  irregular  serrice*  the  bail  will  not 
thereby  be  precluded  from  availing  bimaelf  of  the  irregularity. 

THIRD  District 

Martin^  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  sued  as  bail,  urged  that  the  plantiff  was  not  enti- 
tled to  recover,  because  no  service  of  the  petition  and  citation  had 
been  made  in  the  French  language.  There  was  judgment  against 
him,  and  he  appealed. 

The  counsel  for  the  appellee  urges  there  was  no  irregularity  in  the 
service  on  the  principal,  and  that,  if  there  was,  the  bail  can  not  avail 
himself  of  it. 

The  record  shows  that  the  petition  and  citation  were  served  in  the 
English  language  only;  that  the  principal  pleaded  this  in  abatement; 
and  the  court  was  of  opinion  that  the  service  ought  to  be  in  the 
French  language  also,  but  that  the  plaintiff  was  still  in  time  to  com- 
plete the  service,  by  supplying  the  defect  by  copies  in  that  language. 
Judgment  was  given  against  the  principal,  and  it  does  not  appear 
that  he  appealed. 

The  time  of  service  in  the  French  language,  bears  the  date  of  the 
4th  of  September,  1824,  and  the  bail  bond  that  of  the  13th  of  April 
preceding. 
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All  these  proceedings  took  place  before  the  promulgation  of  the 
Code  of  Practice,  while  the  law  required  service  in  the  French  lan- 
guage. The  indulgence  granted  by  the  court  to  the  plaintiff,  in  giv- 
ing him  time  to  perfect  the  service,  ought  not  to  prejudice  the  bail, 
who,  perhaps,  signed  the  bond,  merely  because  he  saw  that  the  plea 
in  abatement  would  avail,  and  to  afford  to  the  defendant  the  opportu- 
nity of  availing  himself  of  the  irregularity  in  the  service. 

The  plaintiff,  it  is  true,  obtained  from  the  court  below  time  to  per- 
fect the  service,  but  this  ought  not  to  prejudice  the  bail,  who  had  not 
the  opportunity  of  resisting  the  application,  and  therefore  must  not 
suffer  by  it.  • 

This  case  resembles  that  of  Ryan  v.  Bradley,  Taylor,  77,  in  which 
the  superior  court  of  South  Carolina  held  that  the  bail  was  discharged^ 
the  nature  of  the  action  having  been  changed  from  debt  to  case. 
They  held  the  bail  could  say  with  truth,  non  in  hssc  fosdere  venimua* 

In  the  present  case,  the  original  defendant  being  arrested  on  the 
service  of  a  petition  and  citation,  in  a  manner  not  supported  by  law, 
had  the  right  of  taking  advantage  of  this,  and  could  do  so  without 
going  to  jail.  His  friend  would  willingly  bail  him,  on  being  shown 
that  the  suit  must  abate,  on  the  illegality  of  the  service  being  pleaded 
in  abatement.  If,  afterwards,  the  plaintiff,  on  discovering  this,  pro- 
cured time  to  perfect  the  service,  the  bail  ought  not  to  suffer,  and, 
without  his  consent,  be  compelled  to  stand  bound  for  the  appearance 
of  the  defendant,  on  a  process  to  the  service  of  which  no  objection 
could  be  made. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  our 
judgment  be  for  the  defendant,  with  costs  in  both  courts. 

Woodruffs  for  the  defendant. 


Vialet  V.  Lalande,     V,  N.  S.  530. 

THIRD  District. 

The  Supreme  Court  will  not,  without  particular  grounds,  interfere 
with  a  verdict  on  matter  of  fact. 
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Planters'  Bank  of  Georgia  v.  Proctor.    VI,  N.  S.  531. 

FIRST  District 

The  thifd  poaocaoonr  may  appeal  fiom  a  jadgment  against  the  mort- 
gagor. 

The  mere  endorser  of  a  note  secured  by  mortgage,  caimoC  obfaia 
an  order  of  seizore  and  sale  oat  of  court. 


Quick  V.  Johnson.    TI,  N.  S.  532. 

PARISH  Court  of  New  Orleans. 

ihldf  confession  must  be  taken  together,  but  when  e^»»|«»..««», 
Ihe  weight  of  eridenee  by  which  they  may  be  rebutted  depends  oa 
all  the  dicumstanees  of  the  case,  as  disclosed  by  the  testimony. 


Winter  v.  Donaldsonville.    VI,  N.  S.  534. 

Where  plaintiff  ewean  poaitifely  that  an  absent  witneaa  will  prove  bU  At  fuU  di^^ 
in  hie  petition*  the  ooort  will  hardly  declare  that  his  facta  are  irrelevant^  and  so  leftise 
n  cootinoanoe. 

SECOND  District. 

PoaTEK,  J.,  delivered  the  opinion  of  the  coiut. 

The  contest  between  the  parties  to  this  suit,  arises  out  of  a  claim 
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set  up  by  the  defendants,  to  tax  a  portion  of  the  land  which  the 
plaintiff  has  inclosed  within  his  plantation.  They  aver  that  it  is  a 
part  of  the  town  of  Donaldsonville,  and  he  contends  it  is  without  the 
incorporated  limits.  The  judge  who  tried  the  cause  in  the  court  of 
the  first  instance,  by  his  decree  sustained  the  pretensions  of  the 
defendants,  and  the  plaintiff  appealed. 

It  appears  that  William  Donaldson,  in  the  year  1806,  or  1807, 
being  then  owner  of  the  land  at  the  mouth  of  the  La  Fourche,  on 
which  the  town  of  Donaldsonville  is  now  situated,  had  a  survey  made 
of  the  rural  estate  thus  possessed  by  him,  divided  it  into  lots,  squares, 
and  streets,  and  deposited  the  plan  in  the  office  of  the  parish  judge. 
Immediately  after  making  this  survey,  he  sold  lots  according  to  the 
designation  given  them  in  the  plat,  and  it  does  not  appear  in  evidence 
that  any  change  was  afterwards  made  by  him  in  regard  to  this  pro- 
perty, or  that  he  even  attempted  to  use  it  as  a  plantation.  ^ 

In  the  year  1816,  the  undertakers  of  roads  and  levees  obtained  a 
judgment  against  Donaldson,  and,  in  virtue  of  said  judgment,  caused 
to  be  seized  and  sold  a  portion  of  the  land  which  had  been  previoosly 
laid  of  as  the  town  of  Donaldsonville.  In  the  sale  of  the  sheriff  to 
Gilbert,  under  whom  the  defendant  holds,  the  property  is  described 
as  follows:  ^<one  lot  of  twenty  two  arpents,  one  lot  of  twenty  arpents 
and  one  of  eight  arpents,  making  in  all  fifty  superficial  arpents  of 
land,  more  or  less;  bounded  on  the  south  side  by  lands  belonging  to 
Walker  Gilbert,  on  the  east  by  lands  belonging  to  the  widow  Lessard, 
on  the  west  by  the  Bayou  La  Fourche,  and  on  the  north  by  Claiborne 
street,  according  to  the  plan  of  the  town  of  Donaldsonville.'^  At  the 
date  of  the  sale,  the  land  was  covered  with  woods,  and  uninhabited, 
and  a  short  time  after  Gilbert,  the  purchaser,  inclosed  nearly  the 
whole  of  it,  including,  as  well  the  streets  as  the  lots,  and  it  has  re- 
mained in  that  situation  up  to  the  commencement  of  this  action.  Nor 
is  ^t  shown  the  corporation  have  ever  since  assessed  the  said  land  as 
subject  to  the  town  taxes,  or  attempted  to  enforce  the  same,  until  they 
took  these  steps,  which  induced  the  plaintiff  to  apply  for  the  injunc- 
tion by  which  this  suit  has  been  commenced. 

The  plaintiff  and  appellant  has,  in  this  court,  made  the  following 
points: 

1.  That  a  private  individual  cannot,  by  his  own  act  or  authority, 
confer  the  privileges  of  a  town  on  his  land. 

2.  That  plaintiff's  land  is  not  included  within  the  chartered  limits 
of  the  town  of  Donaldsonville. 

3.  That,  if  he  were,  he  is  not  bound  by  it:  the  legislature  cannot, 
without  the  owner's  consent,  or  in  the  mode  prescribed,|affect  the  rights 
of  private  property . 

In  addition  to  the  points  filed,  counsel  have  relied,  in  argument, 
on  an  alleged  error  of  the  judge  below,  in  refusing  a  continuance; 
the  application  for  which  was  bottomed  on  an  affidavit  of  the  plain- 
tiff, that  he  expected  to  prove  by  a  witness  who  was  absent,  <<  all  the 
matters  alleged  in  his  petition;  that  the  land  in  his  possession  was 
Vol.  IV.— 5 
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not  vUhin  the  incorporated  limits  of  the  town  of  Donaldsonville,  and 
was  sold  in  block  and  not  in  lots;  that  it  had  been  inclosed  as  a  plan- 
tation since  1819,  and  was  so  in  1823,  when  the  town  of  Donaldson- 
ville  was  incorporated.''  The  court  was  of  opinion  that  all  the  facts  set 
forth  in  the  affidavit  were  irrelevant,  except  those  in  relation  to  the 
inclosure;  and  the  counsel  for  the  defendants  having  admitted  the 
latter,  no  continuance  could  be  granted. 

It  appears  to  us  the  court  below  erred,  and  that  the  continuance 
should  have  been  granted.  The  plaintiff  swore  positively  be  expected 
to  prove  by  the  witness  all  the  facts  alleged  in  his  petition.  If  he 
did,  it  is  hard  to  come  to  the  ccmclusion  they  were  irrelevant,  for  it 
sets  out  matter  sufficient  to  recover.  The  cause  must,  therefore,  be 
remanded  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  the  case 
be  remanded  for  a  new  trial,  and  that  the  appellee  pay  the  costs  of 
tiie  appeal. 

fVatiSy  for  the  plaintiff. 

Ripley^  for  the  defendant. 


Moore  v.  Stokes.     VI,  N.  S.  538. 

EIGHTH  District. 

When  the  only  question  is  as  to  the  weight  the  testimony  is  enti- 
tled to,  the  Supreme  Court  respects  the  conclusions  of  the  jury. 
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Dunbar  v.  Skillman.     VI,  N.  S-  539. 

THIRD  District. 

Parol  evidence  may  be  received  of  the  disclosure  to  vendee,  by 
the  vendor^  of  a  redhibitory  vice  in  a  slave^  before  the  sale.  Lou- 
isiana Code,  art.  2498. 


Tremoulet  v.  Cenas's  Heirs.     VI,  N.  S.  541. 

A  sheriff  who  has  reoeived  money  on  an  ezecationf  cannot  invoke  the  prescription  of  five 

years. 
The  delay  of  a  demand  during  seven  years,  and  the  circumstance  of  the  plaintiff  having, 

since  the  debt  accrued,  made  a  cession  of  his  goods,  without  including  the  debt  in  the 

schedule,  are  not  evidence  of  payment 

COURT  of  Probates  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  claims  from  the  heirs  of  a  late  sheriff,  a  sum  of  money 
which  came  to  that  officer's  hands  on  an  execution  which  the  pre- 
sent plaintiff  had  put  into  his  hands.  The  pleas  were  prescription 
and  payment. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

The  case  is  perfectly  similar  to  that  of  Delasize  against  the  pres- 
ent defendants^  determined  in  this  court  at  June  term,  1826,  4  N.  S. 
508. 

To  support  the  plea  of  prescription,  the  old  Civil  Code,  481,  art. 
78,  is  relied  on.  By  this  article,  the  arrears  of  all  sums  of  money, 
payable  by  the  year,  or  at  shorter  periods,  are  prescribed  by  the 
lapse  of  five  years.  The  counsel  urges  that  as  the  sheriff  was  bound 
to  pay  the  money  claimed  immediately,  the  money  was  payable  at  a 
shorter  period  than  one  year;  ergOj  the  prescription  attaches.  It  is 
dear  that  this  article  of  the  Code  applies  only  to  sums  payable  by 
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annual,  semiannual,  quarterly,  monthly,  or  daily  rates;  otherwise,  it 
would  apply  to  every  debt  at  maturity. 

The  plea  of  payment  is  based  on  a  presumption  arising  from  two 
circumstances — the  first  is,  that  the  money  was  received  by  the 
sheriff  in  1809,  and  no  claim  appears  to  have  been  made  till  1826; 
the  second  is,  that  in  the  meanwhile,  the  plaintiff  offered  a  cession 
of  his  goods,  and  in  the  schedule  annexed  to  the  petition,  no  mention 
is  made  of  the  present  claim. 

To  this  it  is  urged  that  a  plaintiff  is  not  warned,  by  the  plea  of 
payment,  of  the  necessity  of  establishing  a  demand  anterior  to  the 
petition,  and  that  the  plaintiff  was  ignorant  of  his  right  against  the 
present  defendants,  believing  that  their  ancestors  were  discharged 
by  the  payment  made  under  an  ex  parte  order,  and  did  not  discover 
his  error  till  after  the  decision  of  this  court  in  Delasize's  case. 

We  are  of  opinion  that  both  pleas  were  correctly  determined  in 
favor  of  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  with  costs. 

De  Jlrmasy  for  the  plaintiff. 

Christy  J  for  the  defendant. 


Bay  on  v.  Bayon.    VI,  N,  S.  543. 

SECOND  District. 

A  creditor  by  judgment  rendered  after  the  repeal  of  the  act  of 
1813,  by  that  of  1824,  cannot  resist  the  wife's  claim  to  priority,  on 
the  ground  that  her  marriage  contract  w&s  not  recorded,  inasmuch 
as  the  rights  of  married  women  no  longer  depended  on  the  registry 
of  their  marriage  contract. 
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Hagan  et  al.  v.  Clark.     VI,  N.  S.  545. 

The  dcditor  oui  pat  tbe  debtor  tJi  mara^  in  no  other  manner  than  bj  a  aait,  writing, 
notarial  protest,  or  a  demand  proved  bj  the  teatimonj  of  two  witneeaea. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  suit  is  brought  on  a  promise  to  give  merchandise  to  tbe 
amount  of  800  dollars,  for  a  note  made  by  Eben  Fiske,  and  endorsed 
by  Hyde  &  Merrit,  of  which  the  plaintiffs  were  holders.  The  de- 
fendant resists  their  claim,  on  the  ground  that  he  has  not  been  put  ti^ 
tnora^  by  a  tender  to  him  of  said  note,  and  demand  of  merchandise. 
The  cause  was  submitted  to  a  jury  in  the  court  below,  who  found  a 
verdict  for  the  plaintiffs;  and  judgment  being  rendered  in  pursuance 
of  said  verdict,  the  defendant  appealed. 

In  the  course  of  the  trial  in  the  court  below,  the  judge  was  required 
to  instruct  the  jury  that  the  proofs  in  the  case  would  not  authorise 
the  plaintiffs  to  recover,  according  to  art.  1905  Louisiana  Code, 
which  he  refused,  and  a  bill  of  exception  was  taken,  &c. 

Notwithstanding  the  numerous  points  made  on  the  part  of  the 
appellant  in  this  court,  we  believe  Uiat  tbe  decision  of  the  cause  rests 
solely  on  a  proper  construction  of  that  article  of  our  Code.  It  pro- 
vides that  a  debtor  may  be  put  in  default,  by  the  terms  of  the  contract, 
by  the  act  of  the  creditor,  or  by  the  operation  of  law.  The  second 
mode  of  placing  an  obligor  in  morOy  has  alone  relation  to  the  present 
ease.  This  is  done  by  a  demand  on  the  part  of  the  obligee,  evraenced 
either  by  commencement  of  a  suit,  writing,  protest  of  a  notary, 
•r  testimony  of  two  witnesses,  made  at  or  after  the  term  stipulated 
for  the  fulfilment  of  the  obligation.  The  appellant  agreed  that  he 
would  receive  the  note  above  described,  io  payment  for  merchandise 
of  any  kind,  which  he  then  had  on  hand,  or  might  have  previous  to 
the  term  at  which  said  note  would  become  due.  This  agreement 
was  made  on  the  17th  of  February,  1827,  and  the  note  was  dated  on 
the  13th  of  the  same  month,  having  six  months  to  run  from  date. 

The  testimony  of  two  of  the  clerks  of  the  appellees,  shows  thai 
they  had  each,  at  a  different  time,  tendered  the  note  to  the  defendant 
and  demanded  merchandise  from  him  toitsamoimt,  which  he  reifased 
to  deliver,  on  various  pretexts.  The  present  suit  was  commenced 
within  the  period  limited  for  the  performance  of  the  contract  by  its 
stipulations,  and  the  prayer  of  the  petition  is  in  the  alternative,  either 
that  the  defendant  be  ordered  to  pay  800  dollars,  or  deliver  to  the 
plaintiffs  merchandise  to  that  amount    According  to  the  article  of 
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the  Code  on  which  the  appellant  relies,  the  commencement  of  this  suit 
is  sufficient  to  put  him  in  default;  and  if  he  had  been  willing  to  comply 
with  the  stipulations  of  this  agreement  he  might  in  his  answer  have 
demanded  that  the  note  should  be  delivered  over  to  him.  Whether 
the  plaintifis  were  bound  to  make  a  tender  of  the  note  in  their  peti- 
tion, is  a  question  which,  in  the  present  case,  need  not  be  settled;  for 
it  is  in  proof  that  it  had  previously  been  twice  tendered  to  him,  and 
as  often  refused,  and  a  total  unwillingness  shown  on  his  part  to  dis- 
charge the  obligation  of  the  contract. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Car/eion  and  Lockett,  for  the  plaintiff. 

Maybin^  for  the  defendant. 


Foucher  v.  Carraby  d  al.     VI,  N.  S.  548. 

FIRST  District. 

This  case  involved  the  jurisdiction  of  the  district  courts. 

The  Court,  Mathews,  J.,  said: — We  had  occasion  to  examine  the 
subject  which  the  suit  now  under  consideration  presents,  in  the  case 
of  Tabor  v.  Johnson,  3  K  S.  674.  The  court  then,  after  mature  con- 
sideration, and  under  some  apparent  embarrassment,  caused  by 
former  decisions,  came  to  the  conclusion  that  the  courts  of  ordinary 
jurisdiction  of  the  state,  are  not  incompetent  to  entertain  jurisdiction 
of  suits  against  tutors,  curators,  and  testamentary  executors,  in  rela- 
tion to  the  administration  of  successions,  ratione  materia;  but  rather 
ratione  personss.  If  the  doctrine  taught  by  that  case  be  true,  it  fol- 
lows as  a  necessary  consequence,  that  judgments  rendered  by  those 
tribunals,  against  estates  held  and  administered  as  above  stated,  are 
not  absolutely  void;  and  that  sales  made  in  executing  such  judgments 
give  title  to  purchasers.  So  far  from  changing  our  opinion  relative 
to  the  principles  established  by  the  decision  of  the  case  referred  to, 
further  reflection  has  fully  confirmed  us  id  a  belief  of  their  correct- 
ness. 
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Clamageran  v.  Banks  et  al.    YI,  N.  S.  551. 

Ao  abandonment  rightfully  made,  reverts  back  to  the  time  of  the  loss. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delirered  the  opinion  of  the  court 

The  correctness  of  the  judgment  rendered  in  the  court  below,  be- 
tween the  plaintiff  and  defendants,  is  not  complained  of,  but  the  gar- 
nishees aver  that  there  is  an  error  in  it,  so  far  as  it  condemns  them  to 
the  payment  of  moneys  which  are  in  their  hands. 

In  answer  to  the  interrogatories  propounded  to  them,  they  stated 
that  they  had  no  knowledge  of  the  defendants,  but  that  they  had  in- 
sured, on  the  7th  of  May,  1825,  the  schooner  Samuel  Smith  for  2500 
dollars,  and  her  freight  for  1400  dollars;  that  on  the  13th  of  August, 
a  demand  had  been  made  on  them  for  2929  dollars  and  21  cents,  in 
consequence  of  an  averred  total  loss  of  the  vessel;  but  that  no  part 
had  been  paid,  as  the  sum  insured  was  held  subject  to  any  lien  which 
the  respondents  may  have  from  having  insured  cargo  in  said  schooner, 
to  the  amount  of  3900  dollars. 

The  defendants  have  become  indebted  to  the  garnishees,  by  having 
received  the  amount  which  the  property  insured  sold  for  at  the  port 
where  the  voyage  was  broken  up.  Whether  they  have  a  right  to 
retain  this  sum  as  against  the  attaching  creditor,  is  the  only  question 
in  the  cause. 

It  is  contended  they  have  not:  First,  because  they  did  not  accept 
the  abandonment,  and  are  yet  contesting  the  claim  of  the  assured,  for 
which  they  now  insist  th^y  have  a  right  to  retain  the  moneys  attached: 
and  Secondly,  because  they  owed  the  money  at  the  time  the  attach- 
ment was  levied,  and  no  subsequent  act  of  the  defendants,  by  which 
they  became  indebted  to  the  garnishee,  can  affect  the  rights  of  the 
attaching  creditor. 

It  appears  from  the  case  agreed  •  on,  that  the  abandonment  was 
made  on  the  13th  of  Augast,  1825.  On  the  20th  of  the  same  month, 
the  attachment  issued  by  the  plaintiff,  was  levied  on  the  sum  in  the 
plaintiff's  hands  due  to  the  defendants.  At  what  time  Banks  and 
Hendricks  received  the  proceeds  of  the  sales  of  the  cargo  of  the 
schooner  Samuel  Smith,  is  not  conclusively  shown, either  by  the  case 
stated,  or  by  any  evidence  appearing  on  record. 

As  to  the  objection  to  the  garnishees  holding  this  money  in  their 
bands,  because  they  did  not  accept  the  abandonment,  and  are  yet 
contesf  ing  the  claim  of  the  insured,  it  is  removed  by  the  decision  just 
made  in  this  tribunal,  which  declares  that  abandonment  to  have  been 
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rightfully  made^  and  the  garnishees  in  consequence  responsible.  There 
is  no  principle  better  settled  in  maritime  law,  than  that  an  abandon- 
ment, rightfully  made,  reverts  back  to  the  time  of  the  los9,  and  ren- 
ders the  insurer  thenceforward  the  proprietor  of  the  thing  insured; 
and,  whether  the  legality  or  correctness  of  this  abandonment  be  as- 
certained by  his  acceptance  of  it,  or  by  a  decision  of  a  court  of  justice, 
in  opposition  to  his  wishes,  the  result  is  the  same.  Phillips  on  Ins.  459. 

But  it  is  contended  the  insurers  have  no  right  to  retain  the  money, 
because  they  were  debtors  to  the  defendants  by  the  abandonment, 
and  that  the  latter  having  since  received  money  from  them,  cannot 
affect  the  right  of  the  seizing  creditor.  In  support  of  this  position,  the 
2212th  article  of  the  Civil  Code  is  relied  on,  which  declares  ^  that  com- 
pensation cannot  take  place  to  the  prejudice  of  the  rights  acquired 
by  a  third  person;  therefore,  he,  who,  being  a  debtor,  is  become  a 
creditor  since  the  attachment  made  by  a  third  person  in  his  hands, 
cannot,  in  prejudice  to  the  person  seizing,  oppose  compensation.'^ 
Whether  this  provision  could  apply  to  a  case  such  as  that  before  the 
court,  where  the  receipt  of  the  money  after  the  attachment,  was  in 
virtue  of  an  authority  conferred  before,  we  need  not  say,  as  the 
weight  of  evidence  shows  that  the  money  was  in  fact  received  by 
the  defendant  previous  to  the  time  the  seizure  was  made  in  the  hands 
of  the  garnishees,  so  that  they  can  properly  offer  it  in  compensation 
of  the  debt  due  by  them. 

The  amount  due  on  the  two  policies  is  3822  dollars.  From  which 
must  be  deducted  2488  dollars,  received  by  Banks  and  Hendricks. 
This  will  leave  a  balance  of  1334  dollars,  from  which  again  must 
be  taken  the  proceeds  of  the  wreck,  206  dollars  73  cents,  and  254 
dollars,  for  which  Zacharie  has  a  lien;  and  the  balance  will  be  874 
dollars  and  27  cents.  If  the  captain  is  entitled  to  any  commission 
under  the  circumstances  of  the  case,  which  we  doubt,  it  must  be  in  a 
suit  where  he  is  a  party. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  plaintiff  do  receive 
from  the  garnishee  874  dollars  and  27  cents;  the  costs  of  the  appeal 
to  be  paid  by  the  appellees. 

EustiSf  for  the  plaintiff. 

CuvilUerj  for  the  defendants. 
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Volant  V.  Lambert.     VI,  N.  S.  555. 

The  article  io  the  oonBtitution  of  the  United  States  relative  to  fugitive  slaves,  does  not 

apply^to  a  case  where  a  right  of  property  is  claimed  in  them  by  a  citizen  of  the  state 

where  he  is  fonnd. 
Whether  the  vendor  of  a  slave  in  this  state,  warrants  a  good  title  according  to  the  laws 

of  another  state  into  which  the  slave  is  removed?     Quare, 
Warranty  of  title  in  a  slave  is  not  limited  to  title  with  possession,  but  extends  to  oases 

where  possession  is  lost,  and  the  vendee  is  compelled  to  bring  suit  for  him. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  that,  in  the  year  1820,  he  purchased  a  negro 
boy  named  Robert,  from  Julie  Lambert;  that  in  the  year  1821,  while 
he  was  in  peaceable  possession  of  this  slave,  he  was  suddenly  and 
clandestinely  taken  from  him  and  carried  into  the  state  of  Mississippi; 
that  he  has  there  been  found  in  the  possession  of  one  Richard  Terrill, 
who  refuses  to  give  him  up,  and  that  the  petitioner  has  been  obliged 
to  commence  suit  for  him. 

The  petition  concludes  with  a  prayer,  that  the  defendant  may  be 
notified  to  go  and  defend  the  suit  in  the  state  of  Mississippi,  and  that, 
in  case  the  plaintifi*  should  fail  in  the  same,  she  be  condemned  to 
pay  the  price  she  received  for  the  slave,  viz:  732  dollars,  the  costs 
of  the  suit,  those  of  the  present  action,  and  all  such  other  damages  as 
may  be  suffered  by  the  petitioner. 

The  defendant  pleaded,  that  the  disturbance  complained  of,  was 
not  yet  such  a  one  as  the  warranty  in  her  act  of  sale  made  her  re- 
sponsible for.  But  that  to  guard  against  the  consequence  of  a  judg- 
ment in  the  state  of  Mississippi  against  her  vendee,  by  which  she 
might  become  liable,  she  prayed  that  Peter  E.  Wagner,  from  whom 
she  purchased,  might  be  cited  to  answer  this  action,  and  condemned 
to  pay  the  petitioners  the  amount  of  any  loss  they  might  sustain  by 
the  eviction  of  said  slave. 

Before  any  proceeding  was  taken  against  Wagner  on  this  demand 
in  warranty,  the  cause  was  tried  in  the  court,  and  judgment  rendered 
against  the  defendant  for  the  sum  of  732  dollars,  with  interest  from 
judicial  demand,  and  24  dollars  90  cents,  the  costs  of  the  suit  against 
the  plaintiff  in  the  state  of  Mississippi. 

^Subsequent  to  this  decree,  the  defendant  took  a  judgment  by  de- 
fault against  Wagner,  which,  on  his  motion,  was  set  aside,  and  an 
answer  filed  by  him,  in  which,  after  a  general  denial,  he  pleaded,  that 
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he  purchased  the  slave  in  question  from  H.  H.  Gurley,  for  the  price 
of  dollars,  and  prayed,  that  said  Gurley  might  be  cited  in  war- 
ranty, and  in  case  the  defendant  recovered  of  this  respondent,  that  he 
should  have  judgment  against  his  vendor  for  the  purchase- money, 
with  damages  and  costs. 

•  In  a  supplementary  answer,  he  stated  that  he  had  committed  an 
error  in  alleging  that  he  purchased  from  Gurley,  that  on  the  con- 
trary his  vendor  was  one  Jasper  Lynch,  whom  he  prayed  might  be 
cited,  and  against  whom  judgment  might  be  rendered  in  case  the  de- 
fendant recovered  from  him. 

Lynch  appeared  and  answered,  that  he  had  bought  from  Gurley, 
whom  he  required  to  be  called  in  warranty,  to  defend  the  right  and 
title  to  the  slave. 

Gurley  pleaded: 

That  Volant,  the  plaintiflF,  could  not  recover  from  Lambert,  nor 
Lynch  from  the  defendant,  because  he  only  warranted  the  slave 
against  legal  demands,  when  it  appears  by  the  allegations  in  the  pe- 
tition, that  the  slave  was  surreptitiously  taken  from  Volant's  posses- 
sion and  carried  out  of  the  state: 

That  he  bound  himself  to  assure  a  good  and  legal  title  to  the  slave 
and  that  he  is  prepared  to  do  so,  should  a  suit  be  brought  against  a 
proper  person,  but  that  he  was  not  bound  to  defend  the  suit  against 
Terrill. 

That  the  petitioner  lost  the  slave  by  his  own  neglect,  and  not  for 
want  of  title;  that  if  the  property  sold  was  feloniously  taken  out  of 
his  possession,  he  should  have  proceeded  by  a  criminal  prosecution, 
and  have  had  the  property  brought  back  within  the  state. 

And  that  he  bought  the  slave  from  one  Sarah  Mason,  now  deceased, 
whose  heirs  he  prayed  might  be  cited  in  warranty,  and  be  condemned 
to  pay  him  whatever  sum  Lynch  might  recover. 

The  court  below  decreed,  that  the  defendants  should  recover  from 
Wagner  the  sum  of  500  dollars,  being  the  price  paid  by  her  for  the 
slave;  that  Wagner  should  have  judgment  against  Lynch  for  800 
dollars,  being  the  amount  the  former  paid  to  the  latter,  and  that  Gur- 
ley should  pay  Lynch  the  said  sum,  with  costs.  From  this  judgment 
Gurley  has  appealed. 

In  this  court  he  has  alleged  several  errors  in  it. 

1.  That  judgment  has  been  rendered  against  him  for  800  dollars, 
when  it  appears  he  sold  the  slave  to  Lynch  for  500  dollars.  In  this 
position  he  is  certainly  correct,  and  should  we  find  on  examining  the 
other  points  in  the  case,  that  he  is  at  all  liable,  this  error  must  be  cor- 
rected.   2  N.  S.  466. 

2,  That  the  sale  from  Wagner  to  the  defendant  does  not  appear 
on  the  record:  that  the  judgment  against  him  is  erroneous;  and  that 
there  is  no  evidence  to  connect  the  sale  made  by  the  appellant, 
with  the  slave  which  was  recovered  by  Terrill  in  the  state  of  Mis- 
sissippi. 

Wagner,  if  he  had  appealed,  might  have  complained  of  the  correct- 
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ness  of  the  judgment  rendered  against  him.  The  appellant  has 
nothing  to  do  with  the  defect  in  the  proof,  except  as  presenting  the 
case  without  evidence  to  show,  that  the  slave  he  sold,  is  the  same  of 
which  the  defendant  was  evicted.  We  think,  however,  the  record 
exhibits  sufficient  proof  of  that  fact  under  the  pleadings.  Lynch, 
who  sold  to  Wagner,  does  not  deny  it;  and  the  appellant  himself  does 
not  put  in  issue. 

The  appellant's  next  position  is,  that  the  last  vendee,  who  was 
.plaintiff  in  the  suit  in  Mississippi,  lost  the  slave  by  his  own  neglect; 
that  he  should  have  reclaimed  him  as  a  fugitive,  or  as  having  been 
stolen. 

There  is  no  evidence  to  show  the  slave  was  stolen,  or  that  Terrill 
got  possession  of  him  feloniously.  But  there  is  abundant  proof  to 
the  contrary,  in  the  judgment  rendered  by  a  court  of  competent  juris- 
diction, declaring  the  property  to  be  in  his  possession.  The  article 
in  the  constitution  of  the  United  States  does  not  apply  to  a  case  where 
the  citizens  of  another  state,  whose  laws  recognise  slavery,  set  up  a 
title  to  a  slave  found  within  its  limits. 

The  only  question  in  the  cause  of  any  importance,  is  in  relation  to 
the  effect  of  the  judgment  rendered  in  the  state  of  Mississippi.  The 
appellant  contends  he  only  warranted  a  good  title,  according  to  the 
laws  of  this  state,  and  that  the  adjudication  under  the  laws  of  an- 
other country  does  not  falsify  the  warranty.  If  it  were  shown  in  evi* 
dence,  that  by  the  laws  of  Mississippi,  a  different  rule  prevailed  there, 
in  respect  to  the  right  and  title  to  property  of  this  kind,  from  that  which 
governs  it  here,  and  that  a  title  which  had  originated  in  Louisiana, 
was  declared  bad  by  those  laws,  when  it  would  have  been  good  in  this 
state;  this  question  might  be  one  of  very  serious  consideration,  at  least 
it  would  be  so  in  the  judgment  of  the  member  of  the  court  who  now 
delivers  its  opinion.  But  in  the  present  case  that  is  not  shown,  and 
even  if  it  were,  we  are  bound  to  presume  and  believe,  that  the  dis- 
trict court  of  the  United  States  did  not  apply  those  laws  to  this  case 
improperly.  If  the  facts  showed  TerrilFs  right  to  the  slave  to  have 
been  acquired  in  the  state  of  Mississippi,  anterior  to  any  title  having 
vested  here,  then  the  court  did  right  to  decide  by  these  laws,  for  a 
court  of  Louisiana  would  have  done  the  same  thing.  If  on  the  con- 
trary, it  was  derived  from  purchase,  gift,  or  descent,  in  this  state,  then 
we  presume,  the  court  decided  it  by  our  laws,  and,  ad  it  was  a  com- 
petent tribunal,  its  decision  is  conclusive,  unless  the  vendor  can  show 
that,  had  he  received  notice  of  it,  he  could  have  given  facts  in  evi- 
dence, which  would  have  required  a  different  judgment.  That  evi- 
dence has  not  been  offered:  and  as  to  the  objection  that  the  vendee 
should  have  brought  a  possessory  action,  we  do  not  know  the  laws 
of  that  state  recognised  or  permitted  such  a  proceeding;  and  if  it  did, 
we  are  of  opinion  the  warranty  of  title  to  a  slave  is  not  limited  to 
title  with  possession:  but  is  a  warranty  against  all  mankind,  whether 
they  are  plaintiffs  or  defendants.  Again:  every  stipulation  of  the 
kind  must  be  understood  in  relation  to  the  subject  matter  in  reference 
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to  which  it  is  taken.  Sellers  of  slaves  know  that  they  are  liable  to 
abscond,  and  that  they  may  run  into  a  state  whose  citizens  may  set 
up  a  title  to  them,  and  where,  of  course,  the  suits  to  recover  them 
must  be  according  to  the  modes  of  proceeding  which  the  laws  of  that 
state  sanction. 

There  is  no  error,  therefore,  in  the  judgment  of  the  court  below, 
except  so  far  as  it  relates  to  the  sum  which  the  appellant  is  con- 
denmed  to  pay  and  in  not  giving  judgment  against  his  vendors. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  as  between  Lynch  and  Gurley  be  annulled,  avoided 
and  reversed;  that  the  said  Lynch  do  recover  of  the  appellant  the 
sum  of  five  hundred  and  eighty  dollars,  with  costs  of  the  court  below; 
and  that  Gurley  do  recover  of  the  heirs  of  Sarah  More,  cited  in  war- 
ranty, the  sum  of  five  himdred  dollars,  with  costs  of  the  court  of  the 
first  instance;  those  of  appeal  to  be  paid  by  Lynch,  the  appellee. 

MercieTy  for  the  plaintiff. 

Canon,  for  the  defendant. 


.  Baune  v.  Thomassin.     VI,  N.  S.  563. 

PARISH  Court  of  New  Orleans. 

Decided,  that  under  the  act  of  1817,  which  limited  process  of 
attachment  to  cases  of  damages  ascertained  and  specific,  an  action 
of  slander  could  not  begin  with  an  attachment.*  See  Cross  v. 
Richardson,  2  N.  S.  323. 

*  It  would  seem  to  be  aiiier  under  the  Code  of  Practice  as  amended. 
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Bowen  v.  Viel.     VI,  N.  S.  565. 

When  the  eoDsidention  oif  a  note  to  bearer  and  the  right  of  the  bolder  are  put  at  iMme, 

be  miist  abow  be  came  by  it  bona  fidu 

FOURTH  District 

PoRTBB,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  on  a  note  alleged  to  have  been  executed  by 
the  testator  of  the  defendant  in  his  lifetime,  in  favor  of  one  Jacob 
Petit,  or  bearer y  for  1500  dollars,  and  payable  twelve  months  after 
date. 

The  answer  denies  the  execution  of  the  note;  avers  that  the  plain- 
tiff holds  it  fraudulently,  and  in  bad  faith,  and  gave  no  value  for  the 
same;  that  if  the  signature  to  the  note  should  be  that  of  Goyer,  it 
was  obtained  fraudulently,  knavishly,  and  without  consideration. 

The  case  originated  in  the  court  of  probates,  where  judgment  was 
given  for  the  plaintiff. — From  that  tribunal  an  appeal  was  taken  to 
the  district  court,  where  the  issue  joined,  was  tried  by  a  jury,  who 
found  for  the  defendant  The  plaintiff  was  unsuccessful  in  an  at- 
tempt to  obtain  a  new  trial,  and  appealed. 

The  evidence,. in  our  opinion,  does  very  fully  support  the  verdict 
of  the  jury,  and  shows  the  signature  of  the  deceased  to  have  been 
obtained  by  the  grossest  fraud.  There  is  no  proof,  indeed,  the  plain- 
tiff participated  in  the  transaction,  though  the  evidence  shows  that 
he  is  now  willing  to  profit  by  it,  without  any  other  interest  in  the 
transaction  but  that  which  arises  lucrum  captando.  The  note  was 
payable  to  bearer,  and,  as  both  the  consideration  on  which  it  was 
given,  and  the  right  and  title  of  the  petitioner,  were  put  at  issue  by 
tfie  answer,  it  was  his  duty  to  prove  he  came  by  it  bona  fide,  and 
for  a  good  consideration.  This  case  presents  one  of  the  exceptions 
to  the  general  rule,  enumerated  in  the  case  of  Bank  v.  Eastin,  2  N. 
S.  293;  See  also,  I  Camp.  100;  3  Burrows,  1516,  1517;  2  Show. 
235;  Taunton,  114;  Chitty  on  Bills,  1821,  89. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Eustisy  for  the  plaintiff. 
Christy y  for  the  defendant. 
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Gla^w  V.  Stevenson.    YI,  N.  S.  567. 

A  plaintiff,  from  whom  the  fact  of  the  deliTery  of  a  bill  is  drawn  by  an  intcrrogatorj, 
may  prove  its  loss  by  the  anawera  admitting  the  delivery. 

Interest  cannot  be  allowed  on  a  contract  made  in  Ireland  on  evidence,  that  it  is  cus- 
tomary, without  showing  that  it  is  authorised  by  law. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  an  open  account,  to  recover  the  vaUie  of  goods 
alleged  to  have  been  sold  to  the  defendant  in  the  year  1817,  whilst 
both  parties  resided  in  Ireland,  from  whence  the  debtor  absented 
himself  soon  after  the  purchase. 

The  answer  to  the  petition  contains  a  general  denial  and  plea  of 
prescription;  and  in  a  supplement,  interrogatories  are  put  to  the 
plaintiff,  in  relation  to  an  acceptance  or  note  of  the  defendant  for  the 
itmount  now  claimed  from  him  on  open  account  These  interroga- 
tories  were  answered  by  acknowledging  the  existence  of  the  bill-  of 
exchange  and  acceptance,  which  the  respondent  declares  to  be  lost, 
and  that  it  has  never  been  paid,  &c.  After  the  return  of  the  answers, 
the  plaintiff  moved  the  district  court  for,  and  obtained  leave  to,  amend 
his  petition,  by  alleging  the  existence  and  loss  of  the  bill  of  exchange 
which  had  been  accepted  in  his  favor  by  the  defendant,  and  that  it 
had  never  been  paid.  On  these  pleadings,  the  cause  went  to  trial  in 
the  court  below,  where  judgment  was  rendered  in  favor  of  the  plain- 
tiff, from  which  the  defendant  appealed. 

The  facts  of  the  case  show  clearly,  that  goods  were  purchased  by 
the  defendant  from  the  plaintiff,  to  the  amount  claimed  by  the  latter, 
and  that  the  former  had  accepted  a  bill  of  exchange  drawn  on  him 
for  the  price  of  said  goods.  The  discovery  of  the  existence  of  this 
negotiable  instrument,  by  which  the  appellant  is  bound,  ought  to 
destroy,  or  at  least,  suspend,  the  plaintiff's  right  to  recover  on  the 
original  contract  of  sale,  unless  the  bill  of  exchange  be  satisfactorily 
accounted  for;  and  in  order  to  effect  this  purpose,  the  amendment 
to  the  petition,  as  above  stated,  was  permitted  by  the  court  below, 
on  a  construction  of  the  419th  article  of  our  Code  of  Practice,  which 
authorises  amendments  after  issue  joined,  when  they  do  not  alter 
the  substance  of  the  demand,  &c. 

There  are  many  decisions  of  this  court  which  fully  establish  the 
principle,  that  a  debtor,  by  giving  his  note  for  money  owing  by  him, 
on  open  account,  or  other  contracts,  does  not  novate  the  original  debt; 
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and  when  the  written  evidence  is  lost,  the  creditor  may  recover  on 
proof  of  the  original  contract  or  implied  promise.  A  suggestion,  by 
way  of  amendment  to  an  original  petition,  of  the  loss  of  the  written 
evidence,  it  is  believed,  would  not  so  alter  the  substance  of  the  pri-> 
mary  demand,  as  to  exclude  a  plaintiff  from  the  benefit  or  privilege 
accorded  by  the  article  of  the  Code  above  cited. 

In  the  present  case  a  question  of  fact  occurs  in  relation  to  the  proof 
of  loss.  The  only  evidence  to  support  it,  is  the  testimony  of  the 
plaintiff,  given  on  interrogatories  put  by  the  defendant.  The  object 
of  these  interrogatories  seems  to  have  been  to  establish  the  existence 
of  a  bill  of  exchange,  accepted  by  the  appellant.  The  answers  ac* 
knowledge  its  existence,  and  proceed  farther  by  stating  its  loss.  By 
this  mode  of  proceeding,  adopted  on  the  part  of  the  defendant,  he 
compelled  the  plaintiff  to  disclose  facts  injurious  to  the  pursuit  which 
he  had  commenced  for  the  recovery  of  the  price  of  his  goods  on  the 
original  contract  of  sale;  and  being  thus  made  competent  to  prove  the 
existence  of  the  written  promise  to  pay,  we  can  discover  no  good 
reason  why  he  should  not  be  allowed  to  prove  the  loss  also.  His 
sitnation  is  analogous  to  that  of  a  defendant,  who  is  called  on  to 
acknowledge  the  existence  of  a  debt,  which  he  may  also  declare  that 
be  has  paid. 

An  objection  is  raised  to  the  plaintiff's  right  to  recover,  arising  out 
of  the  situation  in  which  the  bill  appears  to  have  been  placed  prior 
to  its  loss,  by  the  endorsement  of  the  payee,  as  exhibited  on  the  copy 
annexed  to  the  protest  which  appears  in  evidence.  'As  the  suit  is 
founded  on  the  original  contract,  and  not  on  the  bill  of  exchange,  we 
are  of  opinion  that  the  cases  cited  in  support  of  this  objection,  do  not 
apply,  and  that  it  is  not  well  founded  in  reason  or  law. 

The  court  below  gave  interest  on  the  principal  demanded,  assuming 
from  the  evidence,  that  the  lex  loci  contractus  authorised  it;  and 
security  was  not  required  from  the  plaintiff  to  protect  the  defendant 
against  the  effects  of  his  acceptance,  should  it  ever  re-appear.  In 
both  these  respects,  we  think  the  judgment  of  the  district  court  to  be 
erroneous. 

The  only  evidence  on  the  record  with  regard  to  interest  is  the 
testimony  of  one  witness,  who  states,  that  it  is  customary  among 
merchants  in  Ireland  to  charge  interest  on  accounts  at  a  certain  rate. 
Now,  we  find  the  same  thing  practised  by  our  merchants,  but  it  is 
not  authorised  by  law,  and  payment  thereof  cannot  be  enforced. 

As  to  the  prescription  relied  on  by  the  appellant,  it  is  clearly  not 
supported  by  our  laws,  which,  in  relation  to  this  part  of  his  defence, 
must  govern. 

It  is,  therefore,  ordered,  adjudged  4ind  decreed,  that  the  judgment 
of  the  district  court,  be  avoided,  reversed  and  annulled:  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  and  appellee  do 
recover  from  the  defendant  and  appellant,  three  hundred  and  sixty- 
nine  dollars  and  twenty-three  cents,  with  the  costs  of  the  court 
below;  that  the  appellee  pay  the  costs  of  this  appeal;  and  that  he 
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shall  not  be  permitted  to  take  out  execution  on  this  judgment^  until 
he  shall  have  given  security  to  the  satisfaction  of  the  district  court  to 
secure  the  defendant,  harmless,  from  all  injury  or  loss  which  might 
hereafter  occur  to  him,  in  consequence  of  his  acceptance  of  the  bill  of 
exchange,  which  seems  to  have  been  drawn  on  him  for  the  amount 
of  the  account  now  sued  on. 

Watts  and  Lobdell,  for  the  plaintiff. 

Preston,  for  the  defendant 


O'Connor  v.  Bernard.     VI,  N-  S.  572. 

The  jory  are  not  bonnd  to  say  a  debt  i«  paid  becaase  a  witness  swears  he  thinks  h  is. 
Interest  most  now  be  allowed  on  a  protested  note,  from  the  daj  of  protest. 

Where  an  attorney-at.law  receives  notes  from  a  debtor,  against  whom  he  has  claims  for 
collection  as  collateral  security  with  a  promise  to  sue  on  them«  he  acts  as  agent  of  the 
debtor  in  the  collection. 

THIRD  District 

Porter^  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  against  the  partner  of  a  commercial  firm,  for  the 
amount  of  a  note  executed  in  the  name  of  the  partnership.  The 
defence  set  up  in  the  answer  is  a  debt  due  by  the  plaintiffs  for  goods 
sold,  and  an  allegation,  that  notes  to  the  amount  of  3276  dollars  and 
47  cents  were  placed  in  the  hands  of  one  Colt,  an  attomey-at-law, 
and  agent  of  the  plaintiff,  who  was  authorised  to  receive  them,  and 
that  they  have  never  been  accounted  for  or  returned. 

The  cause  was  tried  by  a  jury,  who  found  a  verdict  against  the 
defendant  for  450  dollars.  The  plaintiff  appealed,  and  the  defendant, 
in  this  court,  has  assigned  errors  in  the  judgment,  which  he  prays  to 
be  relieved  against. 

The  principal  matter  in  dispute  between  the  parties,  grows  out  of 
the  delivery  of  the  notes  and  accounts  to  Colt.  The  appellant  insists 
that  she  was  not  responsible  for  the  collection  of  these  papers,  or  the 
fidelity  of  the  agent  to  whom  they  were  entrusted.  The  defendant 
contends,  that  Colt,  duly  authorised  by  the  plaintiff,  received  the  notes; 
that  there  was  laches  in  not  collecting  them,  by  reason  of  which,  no 
recovery  can  be  had  on  the  note  they  were  given  to  discharge;  that 
large  sums  of  moneys  have  been  collected  on  them,  which  more  than 


MARCH  TERM,  18d6.  65 

[OXTcmnor  o.  Bernard.] 

compensate  the  note  sued  on»  and  that,  at  all  events,  the  plaintiff 
can  not  have  judgment  against  him,  without,  at  the  same  time,  being 
decreed  to  deliver  up  the  notes  which  her  agent  received  as  colla- 
teral security. 

Ck)lt  was  an  attorney-at-law.  It  is  also  proved  that  be  was  agent 
for  the  plaintiff,  in  collecting  moneys  for  her,  and  paying  debts.  The 
note  on  which  the  suit  is  brought,  was  in  his  hands  for  collection. 
The  receipt  he  gave  for  the  notes  and  accounts  delivered  to  him  by 
the  defendant,  is  in  the  following  words:  ^^Received  of  Messrs. 
Crawford  &  Bernard,  by  the  hands  of  Joseph  Bernard,  the  above 
mentioned  notes,  in  amount  3276  dollars  and  47  cents,  as  collateral 
security  on  two  endorsements — one  of  Jas.  O'Connor  for  800  dol« 
lars;  one  of  James  Flower  for  1000  dollars,  which,  when  collected, 
will  go  to  discharge  said  endorsees;  the  balance,  a  debt  due  Wilkins 
&  Linton,  of  about  5000  dollars;  the  notes  in  the  hands  of  Woodruff 
are  to  be  received.  (Signed)  J.  D.  Colt,  acting  for  James  O'Connor, 
James  Flower,  and  Wilkins  &  Linton." 

This  case,  with  the  exception  of  part  of  the  mion^y  having  been 
collected,  presents  almost  the  same  features  with  that  of  Benson  v. 
Shipp,  reported  5  N,  S.  The  attorney  was  the  agent  of  both  parties: 
of  the  plaintiff,  to  collect  the  debt  due  by  the  defendant,  and  to 
receive  collateral  security;  of  the  defendant,  to  collect  the  debt  so 
assigned,  and  pay  over  the  moneys  to  those,  for  whose  use  they 
were  placed  in  his  hands.  There  is  nothing  proved  in  evidence, 
which  shows  the  plaintiff  enlarged  the  stipulation  entered  into  by 
Colt,  or  that,  in  any  respect,  changes  the  responsibility  created  by 
the  terms  of  the  receipt.  The  defendant  must,  therefore,  look  to  Colt, 
or  his  representatives,  for  the  notes  placed  in  his  hands.     5  N.  S,  154. 

But,  for  the  money  collected  by  Colt,  we  think  the  jury  did  right  to 
allow  a  credit.  By  the  terms  of  Colt's  agreement  with  the  defen- 
dant, to  which  we  think  there  is  satisfactory  evidence  of  the  plain- 
tiff's assent,  the  money  when  collected  was  to  go  in  discharge  of  her 
claim.  As  soon,  therefore,  as  it  came  into  the  agent's  hands,  its 
effect  in  discharging  the  debt  can  not  be  distinguished  from  a  pay- 
ment made  in  money  to  the  attorney  by  the  debtor. 

The  defendant  complains  there  is  an  error  in  the  verdict,  in  not 
aliowing  credit  for  all  the  moneys  reoeived  on  account  of  the  notes. 
The  draft  of  the  plaintiff,  and  the  sum  paid  by  Bradford,  are  positively 
proved.  The  witness  who  deposed  as  to  the  collection  of  Guilbry, 
only  swears  he  thinks  it  was  paid.  As  the  witness  could  not  be  cer- 
tain of  it,  we  do  not  see  the  jury  can  be  considered  in  error  for  not 
albwing  it  in  compensation* 

But  there  is  error  in  the  verdict  in  not  granting  interest  from  the 
time  the  note  fell  due.  It  was  protested;  and  by  the  act  of  1821, 
bills  of  exchange  and  promissory  notes  carry  legal  interest  from  the 
day  they  are  regularly  protested  for  non-payment.    Acts,  1821,  44. 

The  interest  on  the  balance  due  on  the  note  from  the  time  it  fell  due, 
op  to  this  time,  is  113  dollars  75  cents,  which  added  to  460  dollars, 

6* 
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makes  the  whole  amount  to  which  the  plaintiff  is  entitled,  563  dol- 
lars 75  cents. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  annulled,  avoided  and  reversed:  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  of 
the  defendant,  the  sum  of  five  hundred  and  sixty-three  dollars  and 
seventy-five  cents,  with  costs  in  both  courts. 


Thompson  v.  Linton  et  al.    YI,  N.  S.  576. 

If,  in  a  contract,  certoin  advantages  be  stipulated  in  faror  of  a  third  person,  in  consider- 
ation of  services  to  be  by  him  performed,  the  parties  may  alter  their  minds,  provided 
the  third  person  be  not  injured  in  regard  to  services  prior  to  the  change. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court 
This  suit  is  brought  against  certain  pilots,  resident  at  the  Balize, 
on  a  contract  or  agreement  entered  into  amongst  themselves,  in  rela- 
tion to  the  employment  of  boats  in  their  business  of  piloting;  by 
which  they  stipulated  that  the  boats  or  vessels  employed  should  draw 
two-fifths  of  all  money  earned,  and  three-fifths  the  balance  was  to  be 
shared  by  them,  the  pilots.  In  this  contract  they  agree  to  make  the 
plaintiff  their  agent,  to  collect  debts  for  them,  allowing  a  commission 
of  5  per  cent,  to  him  on  collections,  2\  per  cent,  for  money  advanced, 
and  \\  for  all  purchases  made  in  produce  for  the  boats,  which  were 
to  be  used  as  above  stated.  The  plaintiff  alleges  that  Mr.  Linton 
and  one  Holman,  purchased  a  schooner  called  the  Eliza,  in  partner- 
ship, which  was  for  some  time  used  in  the  piloting  business,  but  his 
partners  had  failed  to  account  with  him,  or  pay  any  of  the  profits 
which  were  derived  from  the  use  of  the  vessel,  and  prayed  a  dissolu- 
tion of  the  partnership  and  final  settlement  of  accounts.  He  after- 
wards dismissed  his  suit  so  far  as  it  related  to  Holman. 

In  this  mixed  state  of  a  suit,  against  the  pilots  to  compel  them  to 
comply  with  the  engagements  they  had  entered  into,  fwith  each 
other,)  for  the  benefit  of  the  plaintiff,  and  also  to  compel  Linton  to 
pay  over  to  him  as  part  owner  of  the  boat,  his  share  of  the  two-fifths 
earned  and  to  dissolve  the  partnership,  the  cause  was  submitted  ta  a 
ury  in  the  court  below,  who  found  a  verdict  for  the  plaintiff  for  1500 
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dollars  an  appeal  was  taken  and  the  judgment  of  the  district  court 
was  reversed,  on  account  of  the  plaintiff  having  blended  two  distinct 
causes  of  action,  against  persons  owing  on  different  claims.  The 
case  was  remanded  for  a  new  trial,  and  previous  to  entering  thereon, 
the  plaintiff  discontinued  so  much  of  his  petition,  as  prays  for  a  disso- 
lution of  the  partnership  and  sale  of  the  schooner  therein  mentioned, 
and  the  cause  seems  to  have  been  proceeded  in  exclusively  in  relation 
to  his  claim  for  damages  occasioned  by  a  breach  of  the  contract  made 
and  entered  into  between  the  pilots  themselves,  in  which  they  stipu- 
lated to  employ  him  as  thdr  agent;  and  to  recover  his  third  part  of 
the  two-fifths  which  was  earned  by  the  Eliza,  as  being  owner  to  that 
extent:  also  the  amount  advanced  to  and  paid  for  the  benefit  of  the 
defendants. 

The  plaintiff  was  not  a  party  directly  to  the  contract  under  which 
he  claims  the  advantages  which  might  have  resulted  from  his  services 
in  collecting  debts,  advancing  money  and  purchasing  provisions. 
It  was  a  stipulation  made  in  his  favor  in  consideration  of  services  to 
have  been  by  him  performed;  but  in  its  origin  wholly  voluntary  on 
the  part  of  the  defendants,  who  had  a  right  to  change  their  will  in 
this  respect,  so  as  not  to  injure  the  person  employed  by  them,  in  any 
thing  which  had  been  done  by  him  previous  to  such  change. 

As  a  company,  they  are  answerable  to  him  for  his  proportion  of 
the  money  earned  by  the  use  of  the  schooner  Eliza,  being  one-third 
of  two-fifths,  and  also  for  money  advanced  to  them  and  articles  fur- 
nished, &c. 

In  the  last  trial  in  the  district  court,  the  cause  was  submitted  to  a 
jury,  who  found  a  verdict  for  the  defendants,  on  which  judgment 
was  rendered  and  the  plaintiff  appealed. 

The  decision  of  the  case  depends  exclusively  on  questions  of  fact, 
as  supported  by  the  evidence.  The  appellant  relies  principally  on 
the  testimony,  drawn  from  Brower,  one  of  the  defendants,  by  inter- 
rogatories, to  show  that  the  jury  erred.  In  support  of  the  verdict  the 
appellees  rely  on  that  of  Copping,  a  witness  on  their  part.  This 
witness  swears  that  he  paid  to  the  plaintiff  154  dollars  50  cents;  and 
that  the  sum  thus  paid,  was  in  full  for  his  share  of  the  profits  in  the 
schooner  Eliza,  which  had  accrued  up  to  the  7th  of  September, 
1825. 

Brower's  testimony  does  not  establish  any  certain  amount,  as 
owing  by  the  defendants  to  the  plaintiff;  it  is  wholly  indefinite  both 
as  to  what  may  be  due  on  account  of  the  gains  of  the  Eliza,  and  in 
consequence  of  purchases  and  advances  made  for  the  use  of  the  ap- 
pellees. 

The  record  furnishes  no  evidence  by  which  it  can  be  clearly  ascer- 
tained that  the  jury  have  erred  in  their  conclusion  on  the  facts  of  the 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 
.  Piereey  for  the  plaintiff. 

PrestoHy  for  the  defendants. 
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A  legislative  declaration,  Code  of  Practice,  art  400,  that  if  the  interrening  partj  doea 
not  give  security,  and  the  abcriff  proceeds  to  sell,  the  latter  shall  be  responsible  for 
damages,  does  not  repeal  all  other  parts  of  the  law  nnder  which  he  was  responsible 
before. 

For  the  rales  of  construction  applicable  to  repealing  statutes,  see  the  repeated  declarations 
of  the  court,  in  1  N,  S.  158;  Ibid.  73;  3  N.  S.  190  and  236. 

The  eiccption  attempted  to  be  made,  because  this  provision  is  found  in  the  Code  of 
Practice,  and  not  in  an  ordinary  statute,  is  without  any  foundation.  There  is  no  re- 
pealing clause  to  it,  except  in  relation  to  articles  of  the  Civil  Code  to  which  it  may  bo 
repugnant;  no  rule  presented  for  its  construction  which  places  it  on  different  grounds 
from  other  laws. 

No  delivery  is  necessary  where  the  thing  sold  is  already  in  the  vendee's  possession, 
though  in  autre  droU* 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  has  been  already  before  the  court,  and  by  a  judgraent  of 
this  tribunal  of  March  term,  1827,  it  was  remanded  for  a  new  trial. 
Since  its  return  to  the  district  court  the  intervener  discontinund  by 
leave  of  the  court,  and  the  case  was  tried  between  the  original  parties; 
there  was  judgment  against  the  defendant,  and  he  appealed. 

It  is  an  action  against  the  appellant  for  having,  as  sheriff,  illegally 
and  forcibly  taken  possession  of  a  certain  quantity  of  merchandise, 
of  which  the  plaintiffs  allege  they  are  owners. 

The  defendant  pleads  that  the  trespass  and  injury  complained  of, 
results  from  a  seizure  made  by  him  in  his  official  capacity  in  virtue 
of  a  writ  of  attachment  issued  in  a  suit  wherein  T.  W.  Pratt  was 
plaintiff,  and  R.  &  B.  W.  Dewitt,  were  defendants,  and  that  he  took 
the  goods  mentioned  in  the  petition,  by  virtue  ef  special  instructions 
from  Pratt,  in  consequence  of  which  he  is  not  liable  to  an  action  at 
the  suit  of  the  plaintiffs. 

He  further  pleads  that  the  goods  were  the  property  of  the  Dewitts, 
and  that  the  sale  to  the  plaintiff,  if  any  such  there  was,  was  ialse, 
fraudulent,  simulated  and  collusive. 

This  last  ground  of  defence  was  disposed  of  when  the  case  was 
last  before  us.  We  there  held,  as  we  had  repeatedly  decided  in  other 
cases  quite  similar  to  this,  that  frauds  and  collusion  could  not  be 
inquired  into  in  an  action  arising  on  a  seizure  made  by  the  sheriff; 
that  if  the  sale  was  fraudulent,  a  suit  should  be  brought  to  aet  it  aside, 
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and  that  the  party  could  not,  before  a  judgment  was  rendered,  an- 
nulling the  contract,  treat  the  transaction  as  null  and  void,  and  seize 
the  property  as  belonging  to  the  vendors. 

We  then  also  expressed  our  opinion,  if  not  at  great  length,  at  least 
after  much  reflection,  that  the  first  ground  of  defence  was  untenable. 
The  counsel  for  the  appellant  has  again  gone  fully  into  the  subject, 
but  after  the  best  consideration  we  can  give  the  question,  our  conclu- 
sions must  be  the  same  as  before.  The  whole  strength  of  the  argu- 
ment rests  on  the  provision  in  the  Code  of  Practice  in  relation  to  the 
opposition  of  third  persons,  whose  property  is  seized  by  the  sheriff, 
and  particularly  the  400th  article,  which  declares,  that  if  the  third 
person,  who  has  intervened  to  prevent  the  sale,  does  not  furnish  secu- 
rity to  have  it  enjoined,  the  sheriff  may  sell;  but  that  if  he  does,  he 
shall  be  personally  responsible  to  the  intervener  for  all  damages 
which  the  sale  may  occasion.  The  conclusion  we  draw  from  this 
provision,  is  directly  opposite  to  that  contended  for  by  the  appellant. 
He  argues,  because  recourse  is  given  in  this  instance,  it  is  refused  in 
all  others;  that  this  new  provision  is  a  repeal  of  our  former  law,  by 
which  the  sheriff  was  responsible,  if  he  seized  property  other  than 
that  of  the  defendant  in  execution.  But  we  think  that  on  no  sound 
principle  of  construction,  can  the  affirmative  provision  be  considered 
a  repeal  of  a  former  law,  to  which  it  is  not  contrary,  nor  even  differ- 
ent; for  previous  to  the  passage  of  the  Code  of  Practice,  a  third  per- 
son, whose  property  was  seized,  might  have  endeavored  to  prevent 
the  sale,  and  if  the  sheriff  sold  after  the  interference,  he  would  have 
been  responsible.  But  the  responsibility,  after  judicial  notification, 
is  not  irreconcilable  with  the  rights  of  the  owner  to  claim  damages, 
though  he  does  not  interfere.  They  both  stood  together  before  the 
Code  of  Practice,  and  the  re-enacting  one  of  them,  does  not  repeal  the 
other.  We  have  so  often  expressed  our  opinion  in  regard  to  the 
rules  of  construction  applicable  to  repealing  statutes,  that  it  is  deemed 
unnecessary  to  go  into  the  subject  at  length.  I  N.  S.  15B;  Ibid.  73; 
3  N.  S.190  and  236. 

The  exception  attempted  to  be  made,  because  this  provision  is 
found  in  the  Code  of  Practice,and  not  in  an  ordinary  statute,  is  without 
any  foundation.  There  is  no  repealing  clause  to  it,  except  in  rela- 
tion to  articles  of  the  Civil  Code  to  which  it  may  be  repugnant;  no 
rule  presented  for  its  construction  which  places  it  on  different  grounds 
from  other  laws.    Act  of  1 824, 1 78. 

One  of  the  points  made  by  the  appellee  is,  that  the  goods  were  de- 
livered as  a  collateral  security,  and  that  there  was  no  transfer  of  the 
property.  The  evidence,  we  think,  shows  that  the  securing  of  a  debt 
due  to  the  plaintiffs  was  the  motive  that  induced  the  purchase;  but  the 
contract  which  intervened  between  them  and  their  debtor,  for  the 
accomplishment  of  this  object,  was  one  of  sale,  and  vested  such  a  title 
to  the  goods  in  them,  as  prevented  their  seizure. 

The  cause  was  remanded  to  ascertain  the  date  of  the  sous  seing 
pri^  act,  under  which  the  plaintiffs  claim.    It  appears  by  the  evi- 
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den('e  taken  on  the  second  trial,  that  it  was  executed  the  day  pridr 
to  the  seizure.  The  actual  possession  being  in  the  plaintiffs,  antece- 
dent to,  and  at  the  time  of  the  transfer,  though  not  in  their  own  right 
did  not  prevent  possession  following  the  title.  No  further  delivery 
was  necessary.  None  could  have  been  made,  unless  the  vendor  first 
took  them  out  of  the  hands  of  the  purchaser,  and  then  gave  them  back 
again,  which  would  have  been  a  vain  ceremony  the  law  does  not 
require. 

The  judgment  of  the  court  below  is  complained  of,  as  giving  the 
plaintiffs  a  larger  sum  than  they  are  entitled  to:  on  this  point  the 
opinion  of  the  court  is  with  the  appellant  As  the  goods  have  been 
sold  by  consent  of  both  parties,  since  the  inception  of  the  suit,  and  as 
the  amount  of  the  sale  will  cover  the  price  the  plaintiff  was  to  pay, 
we  think  the  officer  who  acted  in  good  faith,  should  not  be  responsible 
for  more  thai[i  the  net  amount  produced  by  the  sale  at  auction. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  of 
the  defendant  the  sum  of  five  thousand  nine  hundred  and  forty-three 
dollars  and  seventy-five  cents,  with  costs  in  both  courts* 

Hennerij  for  the  plaintiffs. 

fFatis,  for  the  defendant. 


Sabatier  et  al.  t>.  Their  Creditors.     VI,  N.  S.  585. 

Aoj  legal  evidence  may  be  offered  in  support  of  the  coniesMon  of  an  inaolvent,  that  h« 
owes  one  of  the  creditors  in  the  coficurto. 

The  obligation  of  a  contract  is  that  which  the  law  in  force  at  the  time  of  the  contract 
ohligea  the  parties  to  do  or  not  to  do. 

A  law  passed  after  a  contract  which  would  exempt  all  the  property  of  the  obligor  from 
the  payment  of  the  debt,  would  be  unconstitutional. 

It  would  be  equally  so,  if  a  portion  was  placed  out  of  the  reach  of  execution,  provided  the 
portion  lefl  was  not  suflScient  to  satisfy  the  debt 

The  privilege  on  contracts  of  deposit  entered  into  before  the  promulgation  of  the  Lou- 
isiana Code,  is  not  aiFeeted  by  its  provisions. 

PARISH  Court  of  New  Orleans. 

FoftTER,  J.,  delivered  the  opinion  of  the  court, 

Brunetti,  the  appellant,  complains  of  the  judgment  rendered  in  the 
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court  belo^y  which  placed  him  on  the  tableau  of  distribution  as  a 
simple  creditor;  he  contends  that  he  is  a  privileged  one. 

The  case  presents  two  questions: 

1.  Whether  be  is  a  creditor  to  the  amount  claimed  by  him. 

And  2.  Whether  he  has  a  privity  which  authorises  him  to  be  paid 
in  preference  to  chirographary  creditors. 

I.  As  the  judgment  of  the  court  below  recognised  the  debt,  and 
the  other  creditors  who  oppose  the  appellant  have  not  prayed  for 
any  amendment  to  it,  that  question  would  seem  settled.  But  in  this 
court  it  has  been  argued,  that,  though  they  have  no  objection  to  re- 
cognise him  as  a  simple  creditor,  because  they  have  no  interest  in 
contesting  his  claim  on  that  ground,  they  are  deeply  concerned  in  dis- 
puting his  claim  to  be  paid  in  preference  to  others;  and  that  in  exer- 
cising the  right  to  contest  his  privilege,  they  can  put  him  on  the  proof 
of  every  fact  necessary  to  establish  it,  among  which  the  first  and 
most  important  is,  that  he  should  show  the  existence  of  the  debt 
claimed  by  him. 

Perhaps  they  have:  at  all  events,  as  our  opinion  accords  with  that 
of  the  lower  court  as  to  the  justice  and  reality  of  the  claim,  we  find 
it  necessary  to  examine  whether,  under  the  state  of  the  case,  the 
question  is  open  for  examination.  It  is  true,  as  contended  for  by  the 
appellees,  that  on  a  contest  between  creditors  in  juido  de  concurso 
the  notes  or  obligations  of  the  insolvent  do  not  make,  in  themselves, 
proof  of  the  debt  apparently  due  to  them.  They  must  be  supported 
by  other  evidence.  What  that  other  evidence  must  be,  as  was  said 
by  this  court  in  the  case  of  Menendez  v,  Larionda's  Syndics,  no  au- 
thor that  we  have  been  able  to  consult  distinctly  and  positively  states. 
But  as  the  books  declare  they  do  make  evidence,  when  supported  by 
other  circumstances  {oiros  adminiculos)^  the  conclusion  come  to  in 
the  case  just  stated,  appears  to  us  still  to  be  a  correct  one,  namely;  it 
intends  any  legal  evidence  which  will  convince  the  minds  of  a  court 
and  jury  of  the  fairness  and  justness  of  the  claim.  The  evidence 
furnished  in  the  case  before  us  leaves  not  a  doubt  on  our  minds  that 
the  money  was  deposited  as  the  appellant  alleges,  and  we  shall,  there- 
fore, proceed  to  examine  whether  he  has  a  privilege  for  its  payment. 
S  Mar  tin  J  705;  12  Ibid:  157;  Febrero^  p.  2,  lib,  3yCap.  3,  no.  34. 

II.  This  question  is  much  more  difficult  than  that  just  disposed  of. 
At  the  time  the  money  was  placed  in  deposit,  the  provisions  of  our 
old  Code  regulated  contracts  of  this  description,  and  as,  by  them,  no 
diange  was  made  in  the  ancient  jurisprudence  of  the  country,  a 
privilege  or  right  of  preference  existed  on  the  irregular  deposit.  Since 
the  contract  was  entered  into,  ahd  before  the  failure  of  the  insolvents, 
a  change  has  been  made  in  our  law  by  which  the  privilege  of  the 
depositor  is  restrained  to  cases  where  the  thing  reclaimed  is  identi- 
cally the  same  with  that  deposited:  consequently,  that  arising  from 
the  irregular  deposit,  when  the  demand  is  not  for  the  same  thing,  but 
for  the  same  quantity  of  the  thing  placed  in  the  hands  of  the  deposi- 
tary, is  established:  Louisiana  Code,  8934,  3189;  Durnford  p.  Se- 
£hers's  Syndics,  9  Martin,  470. 
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By  which  of  these  laws  should  the  right  of  the  appellant  be  decided? 
that  is  the  point  presented  for  decision.  If  the  privilege  accorded  by 
the  law  at  the  time  of  the  contract,  make  a  part  of  the  rights  flowing 
from  the  agreement,  then  the  claim  of  privilege  must  be  allowed.  If^ 
on  the  contrary,  it  is  nothing  but  one  of  the  remedies  given  to  enforce 
the  agreement,  the  control  of  them  was  within  the  legislative  power, 
and  the  preference  being  abolished,  the  claimant  must  be  put  on  the 
tableau  as  a  simple  creditor. 

The  distinction  between  rights  and  remedies  is  a  subject  of  frequent 
discussion  in  courts,  and  the  repeated  contests  they  give  rise  to,  is  a 
sure  proof  how  unsettled  is  the  doctrine  which  governs  them.  The 
constitution  of  the  United  States  prohibits  any  of  the  particular  states 
from  passing  laws  which  will  impair  the  obligation  of  a  contract.  As 
the  obligation  here  spoken  of  is  the  legal,  and  not  the  moral  obliga- 
tion, it  would  seem  to  follow,  that  the  obligation  of  a  contract  is  that 
which  the  law  in  force  at  the  time  the  contract  is  made,  obliges  the 
parties  to  do  or  not  to  do.  If  this  be  true,  the  right  of  each  is,  to 
obtain  a  performance  of  every  obligation  arising  out  of  the  agree- 
ment at  the  period  it  was  entered  into.  The  remedy  is  the  means 
given  by  law  to  carry  this  right  into  effect.  The  question,  then,  in 
every  case  of  this  kind,  is,  what  are  the  obligations  of  one  of  the 
parties,  because  the  rights  of  the  other  are  eVer  correspondent  to,  and 
co-extensive  with,  the  duty  imposed  on  the  person  with  whom  he 
stipulated. 

Now,  in  the  ordinary  case  of  a  promise  to  pay  a  certain  sum  of 
money  on  a  particular  day,  the  obligation  of  the  contract  is,  that  the 
debtor  shall  discharge  the  debt  at  the  period  fixed,  or,  that  in  default 
thereof,  his  property  shall  be  responsible  to  satisfy  his  engagement. 
We  are  aware  that  a  few  have  contended,  that  there  is  no  implied 
obligation  to  make  the  property  liable  in  a  contract  of  the  kind  just 
mentioned,  but  we  apprehend  such  a  ground  is  quite  untenable. 
Indeed,  we  do  not  see  how  it  can  be  maintained  without  reducing 
the  obligation  from  a  legal  to  a  moral  one,  since  a  right  without  a 
legal  remedy  ceases  to  be  a  legal  right.    If,  by  the  contract,  the  pro- 

Eerty  of  the  debtor  did  not  become  responsible,  and  was  not,  as 
etween  creditor  and  debtor,  to  be  placed  out  of  legislative  control, 
there  would  be  scarcely  any  thing  left  for  the  prohibition  in  the  con- 
stitution of  the  United  States  to  act  on.  It  can  not  be  believed  the 
framers  of  it  intended  to  guard  against  the  states  passing  laws,  which 
might  add  to,  or  take  from,  the  amount  to  be  paid,  and  change  the 
time  of  performance,  and  leave  them  a  power  which  would  enable 
them  to  say,  the  debtor  should  be  entirely  released,  both  in  person 
and  property,  from  his  engagement. 

In  the  case  of  Sturges  v,  Crowninshield  in  the  Supreme  Court  of 
the  United  States,  it  was  admitted  in  argument,  that  all  the  present 
property  of  the  debtor  was  responsible  to  the  creditor;  but  it  was 
urged  that  the  obligation  did  not  go  so  far  as  to  make  future  acqui- 
sitions subject  to  it.    The  court,  however,  said,  that  both  present 
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And  future  were,  and  to  release  the  latter  from  liability  impaired  the 
obligation.  In  the  case  of  Green  t;.  fiiddle,  they  declared  that  any 
law  introducing  a  deviation  from  the  terms  of  the  contract,  by  post- 
poning or  accelerating  the  period  of  performance,  imposing  conditions 
not  expressed  in  the  contract,  or  dispensing  with  those  that  were, 
violated  its  obligation.   4  Wheaton,  122;  8  Wheaton,  1. 

We  take  it,  therefore,  as  clear,  that  in  tlie  case  put  of  .an  ordinary 
obligation  to  pay  money,  a  law  passed  subsequent  to  the  coutraoi 
which  would  exempt  alia  man's  property  froni  the  payment  of  the 
debt  would  be  unconstitutional;  and  that  it  would  be  equally  so  if  a 
part  of  it  was  placed  out  of  the  reach  of  execution,  provided,  the  por- 
tion left  liable  was  not  sufSicient  to  satisfy  the  debt. 

;If  it  be  true,  then,  that  on  the  implied  obligation  that  the  property 
is  liable  for  the  engagements  of  the  debtor,  the  legislature  cannot 
deprive  the  creditor  of  recourse  on  it,  it  would  seem  still  clearer,  that 
they  cannot  interfere  with  a  special  contract  by  which  the  debtor 
makes  a  part  of  his  property  liable  in  the  first  instance  for  it.  Because, 
if  the  law  sanctions  at  all  such  an  agreement,  the  creditor  acquires  by 
the  stipulation,  a  right  to  the  thing,  which  no  subsequent  legislative 
act  can  take  from  hind,  without  changing,  or,  in  case  of  insolvency, 
weakeuitig,  and,  perhaps, entirely  destroying,  his  daim.  Such  would 
be  the  consequence  in  the  common  case  of  a  conventional  mortgage. 
The  mortgagee  lends  his  money  beeause  the  law  allows  him  to  take 
security  for  his  debt  by  obtaining  a  special  lien  on  somepart  of  the 
borrower's  property.  The  security  makes  as  much  a  part  of  the 
mortgagor's  obligation  and  the  mortgagee's  right,  as  the  promise  to 
pay  the  money  does,  and  future  laws  can  no  more  deprive  him  of  the 
one  than  of  the  other.  If,  instead  of  taking  real  security,  he  obtained 
:personaI,  by  getting  another  to  join  his  debtor  in  the  bond,  it  would 
not  be  pretended  that  a  subsequent  act  of  the  legislature,  by  declar- 
ing that  there  should  be  no  such  contract,  as  that  of  security^  enforced 
in  our  law,  would  discharge  the  co-obligor.  And  if  the  personal 
security  could  not  be  taken  away,  how  can  the  real?  They  have  both 
the  same  object;  they  are  both  permitted  by  the  law;  and  they  are 
both  of  equal  importance  to  the  creditor,  who  has  (rusted  to  them  ae 
a  means  of  assuring  the  repayment  of  the  money  he  lent  on  the  faith 
of  I  hem. 

In  what  respect  the  contract  of  deposit  now  before  the  court  can 
be  distinguished  from  that  of  mortgage  in  relation  to  the  present  ques- 
tion, we  are  unable  to  perceive;  except,  that  in  the  former,  the  law 
gave  a  privilege  to  the  depositor  on  all  the  property  of  the  depositary, 
the  moment  the  contract  was  made:  in  the  latter,  there  required  an 
express  stipulation.  But  every  principle  that  prevents  legislative 
interference  with  the  one  forbids  it  with  the  other. 

As  to  the  argument,  that  creditors,  subsequent  to  the  repeal  of  fho 

law,  are  not  bound  by  the  contracts  made  previously  by  their  debtor, 

we  understand  it  to  be  perfectly  well  established  that  they  are  bound 

by  them.     In  many  cases,  the  legislature  have  required,  that  acts 
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which  give  a  preference  should  be  registered  to  make  them  have 
effect  against  third  parties;  but  when  this  formality  is  not  required, 
and  the  law  declares  the  creditor  shall  have  a  privilege,  it  is  as  bind- 
ing on  others  as  on  the  debtor  himself. 

There  have  been  some  cases  brought  before  the  tribunals  of  France, 
which  bear  a  close,  if  not  a  perfect  analogy  to  that  before  the  court, 
and  they  are  more  worthy  of  attention,  because  they  were  decided 
on  general  principles  of  law,  without  any  special  clause  in  the  con- 
stitution of  that  country  such  as  ours  contains. 

They  arose  on  the  2161st  article  of  the  Napoleon  Code,  which  de- 
clares, that  when  the  debtor  has  given  a  general  mortgage  on  bis 
present  and  future  property,  and  the  objects  hypothecated  amount  to 
more  than  was  necessary  to  secure  the  debt,  the  debtor  has  an  action 
to  reduce  the  mortgage  to  such  portion  of  the  property  as  will  be 
sufficient  to  secure  and  satisfy  Che  sum  due. 

By  the  laws  of  France  previous  to  the  adoption  of  the  Napoleon 
Code,  no  such  power  was  vested  in  the  mortgagor,  and  soon  after  its 
passage,  a  question  was  presented  to  their  tribunals,  whether  a  mort- 
gage given  under  the  ancient  law  could  be  reduced  under  the  new. 
Two  of  the  appellate  tribunals  to  whom  such  a  case  was  presented, 
decided  in  the  negative:  they  held,  that  the  right  to  make  the  whole 
.of  the  property  responsible  existed  by  the  original  contract,  and  that 
the  new  law  could  not  change  it  without  giving  to  that  law  a  retro- 
active eifect. 

Two  other  courts  of  equal  dignity  held  they  might,  but  their  de- 
cisions have  not  escaped  severe  animadversion.  However,  th&  prin- 
ciples on  which  they  decided,  strongly  support  the  conclusion  we 
Uave  come  to  in  the  case.  They  considered,  that  so  long  as  the  law 
left  enough  of  property  hypothecated  to  secure  the  payment  of  the 
debt,  it  could,  for  public  convenience,  unlock  the  surplus  from  the 
lien  imposed  on  it,  and  that,  hy  such  regulation,  the  right  of  the  cred- 
itor was  not  touched;  it  was  only  a  change  made  in  the  property  on 
which  it  might  be  enforced:  Poihier\s  Traili  des  Hypoth.  vol.  2, 
ed.  1809, ;?.  Ml  el  198;  Quesiions  Transitoires sur  leCode  Napoleon^ 
2  N.  S.  p.  47  to  59. 

The  legislation  of  the  2118th  articleofthe  Code  Napoleon,  declares, 
that  mortgages  can  be  only  given  on  immovable  property  and  their 
accessories.  By  another  article  of  the  same  work,  (52J>,)  rents  of 
land  were  declared  to  be  movable.  The  effect  of  these  provisions  was 
to  abolish  the  right  which  had  existed  under  their  former  law,  of 
taking  mortgages  .wir  des  rentes  foncieres. 

At  the  time  this  change  was  niade  in  their  law,  there  existed  a  great 
number  of  mortgages,  which,  previously  to  the  adoption  of  the  Napo- 
leon Code,  had  been  given  on  debts  of  this  kind.  Questions,  we 
perceive,  have  been  raised,  whether  it  was  not  necessary  these  mort- 
gages sliould  be  tegistered  pursuant  to  the  tiew  law,  but  not  a  doubt 
is  expressed  as  to  their  validity:  Questions  Trdnsitoires  sur  le  Code 
Nap.  68  ei  73. 
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The  question  presented  in  this  case  renders  it  unnecessary  to 
examine  to  what  extent  the  legislative  power  to  contract  remedies 
may  be  carried.  In  many  instances  that  power  may  impair  the 
creditor's  right.  The  terms  of  the  courts  may  be  placed  at  such  a 
great  interval  of  time,  that  before  the  creditor  can  obtain  judgment, 
the  debtor  has  wasted  ail  his  property.  Execution  may  be  required 
to  be  levied,  on  some  description  of  goods  before  others  can  be  seized, 
and  the  collection  of  the  debt  in  this  way  delayed.  The  power  of 
arrest  on  mesne  process  may  be  abolished,  as  may  be  that  of  impris- 
onment after  judgment.  But  these  are  inconveniences  incidental  to 
the  authority  necessarily  vested  in  the  legislature  to  regulate  the  pro- 
ceedings of  court,  and  its  constitutionality  is  undoubted.  It  is  suffi- 
cient, in  the  present  case,  to  say,  that  in  the  exercise  of  this  power, 
they  cannot  turn  a  legal  obligation  into  a  moral  one,  nor  change  a 
privileged  into  a  chirographary  creditor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  arinulled,  avoided  and  reversed — that  the 
appellant  be  placed  on  the  tableau  of  distribution  as  a  privileged 
creditor,  according  to  the  rank  he  is  entitled  to,  in  reference  to  others 
holding  privilege  on  the  estate:  and  it  is  further  ordered,  that  the 
appellee  pay  the  costs  of  this  appeal. 

Workman^  for  the  plaintiff. 

Mazureauj  for  the  defendant. 


Plauche  et  al  v.  Gravier  et  al.     VI,  N.  S.  596. 

THIRD  District. 

A  mortgaged  square  may  be  sold  in  separate  lots. 
A  defendant  who  did  not  appeal,  cannot  be  heard  in  the  court  ad 
quam. 
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Chandler  et  al.  v.  Gamier.     VI,  N.  S.  599. 

Lenders  on  bottomrj  and  rt9fond€niia  are  liable  to  oontribation  on  general  average. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  by  the  owners  of  a  brig  called  the  Samuel,  to 
recover  from  the  defendant  nn  amount  which  they  allege  he  is  liable 
to  pay  on  general  average,  in  consequence  of  sacrifices  made  for  the 
preservation  of  the  vessel  and  cargo.  He  contends,  in  his  answer, 
that  the  adjustment  of  average  was  incorrectly  made,  in  two  respects: 

1.  By  enlarging  the  sacrifice  or  loss  by  the  addition  of  pilotage  and 
steamboat  hire  for  towing  the  vessel  from  the  Balize  to  New  Orleans. 

2.  In  exempting  from  contribution,  the  freight,  to  the  amount  of  a 
bottomry  bond,  by  which  the  brig  and  freight  were  hypothecated  to 
certain  lenders  on  marine  interest,  in  the  city  of  Bordeaux  and  king- 
dom of  France.  A  legal  tender  is  made  of  the  sum  which  the  defend- 
ant acknowledges  to  be  due;  but  is  something  less  than  that  which 
was  adjudged  to  the  plaintiffs  by  the  court  below.  We  find  on  the 
record  what  is  there  called,  an  ^<  amended  statement  of  average,''  in 
which  the  sum  of  300  dollars,  for  the  hire  of  the  steamboat,  and  8 
dollars  charged  by.  the  pilot  for  detention,  are  deducted  from  the 
amount  sacrificed  or  necessarily  lost  according  to  the  adjustment  on 
which  the  action  is  founded.  Both  parties  were  dissatisfied  with  the 
judgment  of  the  district  court,  and  both  appealed. 

The  case  presents  two  questions — one  of  fact — the  other  of  law. 
That  of  fact  arises  out  of  the  evidence  which  relates  to  the  necessity 
of  having  the  brig  towed  from  the  Balize  to  New  Orleans ,  as  a 
means  of  preservation  from  imminent  danger  of  destruction  of  vessel 
and  cargo.  From  the  testimony  of  the  case,  the  court  below  seems 
to  have  been  of  opinion,  that  no  absolute  necessity  of  this  kind  did 
really  exist,  and  consequently,  the  expense  incurred  should  be  borne 
by  the  owners,  as  is  customary  in  ordinary  occurrences.  With  re- 
gard to  this  question  in  the  case,  after  strict  examination  of  the  whole 
evidence,  we  do  not  find  the  facts  therein  disclosed,  so  conclusive  in 
their  nature,  as  to  cause  us  to  make  deductions  different  from  those 
which  seem  to  have  governed  the  judge  a  quo  in  rendering  his  judg- 
ment. 

If  the  case  were  to  be  governed  by  the  general  law  of  merchants, 
unincumbered  by  decisions  of  the  tribunals  of  England,  apparently 
made  in  pursuance  of  the  law  in  that  country  on  the  subject  of  bot- 
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tomry  and  respondeDtia,  and  freed  from  some  obiler  dicta,  -to  be 
found  in  the  decisions  of  causes  made  by  the  courts  of  the  United 
States,  in  relation  to  insurance,  the  legal  question  which  it  presents 
would  be  of  easy  solution.  Vide  M.  Insur.  Bac.  6;  Park  do.  c  21; 
Pell.  do.  302 ;  2  Johns.  Cases,  252. 

It  may  be  laid  down  as  a  general  rule,  recognised  and  established 
by  all  authors  on  the  subject  of  commerce,  that  ship,  freight  and 
cargo  are  bound  to  contribute,  in  gross,  or  general  average.  In  op- 
position to  this  general  principle,  an  exception  is  claimed  by  the 
plaintiifs,  as  being  supported  by  English  and  American  decisions, 
which  establish  the  doctrine,  that  lerjders  on  bottomry  and  respon- 
dentia are  free  from  contribution  in  case  of  general  average.  Now, 
if  this  doctrine  bo  correct  in  any  point  of  view,  (which,  in  our  opinion 
can  hardly  be  admitted,)  it  can  only  be  justly  invoked  for  the  pro- 
tection of  lenders;  which  can  never  be  necessary,  unless  the  value  of 
the  vessel  and  freight  hypothecated,  should  prove  inadequate  to  pay 
the  money  borrowed,  after  deducting  the  rateable  contribution  to  be 
made,  from  said  balance. 

According  to  the  evidence  in  the  present  case,  it  is  clear  that  more 
than  sufficient  to  pay  off  the  bond  would  remain,  of  the  value  of  the 
brig  and  freight,  after  deducting  the  amount  which  they  are  bound 
to  contribute  on  gross  average;  this  contribution  should,  therefore,  be 
first  made,  aiid  the  bottomry  bond  be  discharged  from  the  remainder. 

It  is,  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided, reversed  and  annulled;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiffs  recover  from 
the  defendant  the  sum  of  eighty-one  dollars  and  thirty  three  cents, 
and  that  the  defendant  pay  all  costs  which  accrued  in  the  prosecution 
of  the  suit  up  to  the  time  of  the  tender  made;  the  plaintiffs  to  pay 
all  subsequent  costs,  as  well  as  those  of  appeal. 

Pierce,  for  the  plaintiff. 

Strawbridge,  for  the  defendant. 
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Millaudon  v.  Smith.    YI,  N.  S.  604. 

THIRD  District. 

The  copy  of  a  plan  certified  to  have  been  taken  from  the  original , 
by  a  surveyor  not  in  possession  of  the  original,  is  not  legal  evidence. 

The  court  will  remand  a  case  for  new  evidence  when  they  think 
the  justice  of  the  case  requires  it. 


Talmadge  et  al.  v.  Patterson,     VI,  N.  S.  604. 

Ad  administrator  does  not  become  personally  liable,  on  his  letter  anfiooneing  the  sale  of 
tiie  property  of  the  estate,  and  that  the  debt  would  be  paid  as  soon  as  the  money  was 
eolleeted— eyen  on  proof  of  each  collect  ion* 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiflTs  sued  the  defendant  in  his  individual  character,  for  a 
debt  due  to  them  by  the  estate  of  William  Dame,  deceased,  of  whom 
the  defendant  is  administrator,  on  the  ground  that  he  has  received 
funds  of  the  said  estate,  sufficient  to  pay  said  debt,  and  that  he  wrote 
to  the  plaintiffs  that  their  debtor  was  dead,  that  he  (the  defendant) 
had  been  appointed  administrator  of  the  estate,  that  he  had  sold  the 
property  at  twelve  months,  and  that  they  should  have  their  money 
as  it  is  collected;  and  the  defendant  neglected  to  answer  the  plaintifis 
interrogatory,  <<  Whether  he  had  not  received  sufficient  f uuds^  belong- 
ing to  the  estate,  to  pay  the  plaintiffs'  claim?'' 

The  parish  judge  gave  judgment  for  the  defendant,  being  of  opinion 
that  the  plaintiffs  had  not  shown  a  sufficient  cause  of  action. 

The  defendant  was  appointed  administrator  to  the  estate  of  the 
plaintiff's  debtor  in  the  territory  of  Arkansas,  and  wrote  the  letter 
produced  against  him,  to  inform  the  plaintiffs  of  this  circumstance 
and  announcing  the  sale  of  the  property  on  a  credit,  and  that  the 
debt  would  be  paid  as  soon  as  funds  were  collected. 
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In  doing  so  the  defendant  did  his  dnty  as  administrator:  and  we 
think  the  parish  judge  acted  correctly  in  declaring  that  he  (the  defen- 
dant) had  not  been  made  himself  personally  responsible,  neither  does 
his  admission  (resulting  from  the  failure  to  answer  the  plaintiff's  in- 
terrogatory) make  him  so;  for,  it  at  most  shows,  that  assets  came  to 
his  hands — but  this  does  nor  make  him  liable  in  his  individual  capa- 
city, nor  does  his  lelter  which  is  evidently  written  in  his  capacity  of 
administrator.    Chitty  on  Contracts,  84. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Christy  and  Ceuasy  for  the  plainlifis. 

Nixon,  for  the  defendant. 


Orj  V.  Winter.     VI,  N-  S.  606. 

(See  4  N.  S.  277.) 

SECOND  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  the  third  time  that  this  case  has  been  before  the  appellate 
court.  Once  on  a  former  appeal,  a  second  on  a  rehearing,  in  conse* 
qnence  of  which  the  cause  was  remanded  to  be  tried  de  novo;  and 
now  by  an  appeal  from  the  judgment  rendered  on  the  new  trial. 

This  suit  is  brought  by  an  endorsee  of  a  promissory  note,  executed 
in  the  state  of  Mississippi,  against  the  maker.  The  defendant  pleads 
error  and  want  of  consideration  for  a  large  part  of  the  whole  amount 
for  which  the  promise  was  made. 

All  the  important  principles  of  law  which  relate  to  the  matters  in 
dispute  between  the  parties,  were  settled  by  a  judgment  of  this  court, 
pronounced  on  the  last  hearing:  we  have  re-examined  them  in  the 
present  instance  and  believe  that  they  have  been  correctly  determined. 
4  K  S.  277. 

The  judgment  of  th^  district  court  from  which  the  present  appeal 
is  taken,  allowed  the  defendant  the  entire  deduction  which  he  claimed 
from  the  amount  of  the  note  sued  on,  and  from  this  judgment  the 
plaintiff  appealed. 

The  decision  of  the  case  as  now  presented  to  this  court,  depends 
principally  on  matters  of  fact,  and  the  evidence  of  the  cause  seems  to 
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support  the  conclusions  of  the  judge  a  quo^  with  two  or  three  slight 
exceptions.  These  relate  to  the  calculation  and  allowance  of  interest 
at  10  per  cent,  per  annum,  on  the  amount  of  an  account,  which  the 
defendant  claims  to  have  deducted  from  the  note;  an  item  of  1  l-l  doU 
lars,  16  cents,  which  Gilbert  the  payee  of  the  note  undertook  to  collect 
from  one  Jones;  and  another  account  of  25  dollars,  37  cents.  With 
regard  to  the  interest  calculated  on  the  account,  there  is  no  evidence  on 
the  record  to  show  that,  by  the  laws  of  Mississippi,  interest  is  allowed 
on  open  accounts.  It  is  agreed  that,  according  to  those  laws,  notes  bear 
interest  at  the  rate  of  eight  per  cent  per  annum,  after  they  become  due. 
Mears's  testimony,  might  induce  a  belief  that  Gilbert  assented  to  the 
correctness  of  the  charge  of  interest;  but  according  to  our  laws,  con- 
ventional interest  is  chargeable  only  when  supported  by  an  agree- 
ment in  writing.  In  relation  to  the  two  sums  which  Gilbert  under- 
took to  collect,  and  pay  over  the  amount;  the  breach  of  his  contract 
has  been  passive  only,  and  he  is  responsible  from  the  time  alone  in 
which  he  may  have  been  put  in  default;  Louisiana  Code,  art  1927; 
and  it  does  not  appear  that  he  has  yet  been  placed  in  that  situation. 
The  interest  on  the  whole  of  the  account  as  calculated,  and  the  last 
two  items  of  said  account,  must  therefore  be  deducted  from  the  sum 
allowed  in  favor  of  the  defendant  by  the  judgment  of  the  court  below. 

Objections  by  the  plaintiff,  hre  found  on  the  record  to  the  testimony 
of  all  the  witnesses,  Staunton,  Mears  and  Gilbert.  Those  made  to 
the  testimony  of  the  first,  are  clearly  unfounded.  And  we  deem  it 
useless  to  inquire  into  the  competency  of  the  last  two,  because  should 
they  be  rejected,  there  is  still  sufficient  evidence  to  establish  the  error 
complained  of  by  the  defendant  to  the  amount  of  his  account  current 
against  Gilbert  for  the  year  1821;  which  must  be  taken  from  the  sum 
total  of  the  note;  and  judgment  rendered  in  favor  of  the  plaintiff,  for 
the  balance,  with  interest  at  th,e  rate  of  eight  percent,  from  the  time  at 
which  it  became  due. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed^  that  the  plaintiff  and  appellant 
do  recover  from  the  defendant  and  appellee,  eleven  hundred  and 
forty-four  dollars  and  twenty-five  cents,  with  interest  at  the  rate  of 
eight  per  cent,  per  annum,  from  the  1st  day  of  April,  1823,  until 
paid;  and  that  the  appellee  pay  the  costs  of  both  courts. 

Ripley  and  Conrad^  for  the  plaintiff. 

fVatJts  and  Lobdelly  for  the  defendant. 
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Parker  v.  Starkweather.     VI,  N.  S.  609. 

Reconvention  may  be  pleaded  in  a  sapplemental  petition,  when  the  defendant  has  eet  up 
a.  rcconventional  demand,  superior  in  amoant  io  ihc  sum  claimed  in  the  petition,  and 
this  does  not  conflict  with  the  ancient  law  of  this  country,  that  reconvention  is  not 
ftrmiUBiL 

m 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  conrt. 

In  this  case  the  plaintiff  claims  from  the  defendant  850  dollars  for 
rent  of  a  honse  and  blacksmith's  shop.  The  defendant  pleads  in 
compensation  a  debt,  dne  to  him  from  the  former  for  work  and  labor 
performed  in  his  trade  as  a  blacksmith,  to  an  amount  exceeding;  the 
sum  demanded  by  the  plaintiff,  and  asks  judgincul  for  the  surplus. 
To  this  plea  of  compensation  and  reconvention  the  plaintiff  replied 
by  disputing  the  claim  of  the  defendant,  and  pleading  other  claims 
against  him  in  compensation. 

On  the  trial  of  the  cause  in  the  court  )>elow,  the  judge  refused  to 
suffer  the  plaintiff  to  give  any  evidence  in  support  of  his  replication 
or  plea  in  compensation,  and  to  the  opinion  by  which  this  evidence 
was  rejected,  the  counsel  for  the  appellant  took  a  bill  of  exceptions; 
which  presents  the  only  question  in  the  case. 

The  compensation  pleaded  by  the  defendant  being  followed  by  a 
daim  for  a  surplus  remaining  after  full  discharge  of  the  plaintiff's 
demand,  must  be  considered  as  a  suit  in  reconvention.  It  is  true 
that  reconvention  is  one  mode  of  claiming  the  benefit  of  compensa- 
tion, and  peculiarly  so  when  any  connection  exists  between  the 
opposing  claims  of  plaintiff  and  defendant.  But  when  the  party  re* 
convening,  demands  more  than  sufficient  to  compensate  the  claim 
against  him,  his  plea  partakes  much  of  the  nature  of  an  original  suit, 
to  which  payment  might  certainly  be  pleaded;  and  compensation  is 
a  species  of  payment  soluiionis  vicem  obiinet.  This  is  strictly  true 
in  cases  where  the  opposing  claims  are  liquidated  and  certain.  If 
they  be  of  the  same  nature  and  not  of  difficult  liquidation,  compensa- 
tion as  payment  ought  to  be  tolerated,  and  is  authorised  by  law  in 
defence. 

The  defendant  relies  on  two  principal  grounds  in  support  of  the 
correctness  of  the  opinion  of  the  judge  a  qxiOj  by  which  he  rejected 
the  evidence  offered  by  the  plaintiff  on  his  plea  of  compensation.  1. 
That  our  Code  of  Practice  does  not  authorise  replications.  2.  That 
the  replication  being  a  reconvention  on  the  part  of  the  plaintiff,  against 
that  pleaded  by  the  defendant,  it  is  not  tolerated  by  law. 
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The  239th  article  of  the  Code  of  Practice"  provides  that  new  facts 
alleged  by  a  defendant  in  his  answer,  shall  be  considered  as  denied 
by  the  plaintiff,  and  therefore  admits  neither  replication  nor  rejoinder. 
By  the  377th  article  of  the  section  wliich  treats  of  demands  in  recon- 
vention, a  defendant  may  plead  it  either  as  an  exception  in  his  an- 
swer to  the  principal  demand,  or  institute  a  distinct  and  separate  de- 
mand, and  the  plaintiff  is  bound  to  answer. 

No\V  in  whatever  form  a  defendant  may  choose  to  put  his  defence 
if  he  demand  judgment  against  the  plaintiff  for  a  surplus,  in  his  plea 
of  compensation  and  reconvention,  it  is  no  longer  a  simple  exception 
but  beyond  the  extinction  of  the  demand  of  the  latter,  it  is  the  insti- 
tution of  a  separate  and  distinct  demand,  to  which  the  ,  plaintiff  is 
bound  to  answer,  and  cannot  be  rightfully  prevented  from  using  all 
legal  means  of  defence,  amongst  which  paymetit  or  compensation  to 
the  extent  of  payment  alone  may  be  used. 

The  doctrine  on  this  subject  carried  thus  far  is  in  conformity  with 
the  ancient  laws  of  the  country,  and  does  not  conflict  with  the  general 
rule  that  reconvention  is  not  permitted ;  which  rule  itself  suffers  an 
exception,  as  explained  by  Touilier^voL  l^page  495,  art,  415.  See 
also  Febrero  Bi.  2rf,  book  3,  chap,  I,  no,  256;  same  pari  and  booky 
chap,  2,  no  212,  and  the  Curia  Phil,  page  75,  no  8.  In  the  pre- 
sent case,  the  amount  pleaded  in  compensation  (to  the  defendant's  de- 
mand in  reconvention)  is  equally  easy  to  be  liquidated,  as  the  ac- 
count set  forth  by  the  reconvenor.  The  reason  of  the  rule  which 
seems  so  much  to  eschew  the  danger  of  infinity  in  reconvention,  will, 
we  think,  be  sufficiently  satisfied,  by  limiting  the  respondent  to  com- 
pensation alone,  rejecting  all  claim  for  surplus. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  cause  be  remanded  to 
said  court  to  be  tried  de  novo^  with  instructions  to  the  judge  a  quo 
to  admit  the  plaintiff  to  prove  the  amount  which  he  offers  as  com- 
pensation to  the  defendant's  demand  in  reconvention;  the  appellee 
to  pay  the  costs  of  appeal. 

Preston,  for  the  plaintiff. 
.   Henneny  for  the  defendants. 
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Herbert's  Heirs  v.  Babiii  et  al.    VI,  N.  S.  614. 

Privilesres  on  property  seised  do  not  form  a  good  groiind  for  raspending  the  sale. 

SECOND  District. 

Porter,  J.,  delivered  the  opinion  of  the  conrt 

The  defendant  obtained  judgment  against  one  Joseph  Dngat,  and 
proceeded  to  obtain  satisfaction  of  it,  by  issuing  an  execution  against 
his  property.  The  plaintifTs  applied  for  and  obtained  injunction,  on 
the  ground  that  they  had  a  higher  privilege  on  the  property  than 
that  of  the  defendants.  The  district  court,  after  hearing  the  parties 
was  of  opinion  the  plaintiffs  had  no  right  to  prevent  the  sale,  even 
admitting  the  facts  set  up  by  them  to  be  true;  that  their  remedy 
was  on  the  proceeds.  It  therefore  dissolved  the  injunction.  The 
plaintiffs  appealed. 

We  think  the  court  below  did  not  err.  T*he  plaintiffs  have  no 
right  to  the  property.  The  judgment  recovered  by  them  against 
their  stepfather  for  the  price  of  the  objects  bought  by  him  at  the  sale 
of  their  father's  estate,  is  a  ratification  of  the  sale,  and  covers  any 
irregularities  the  proceedings  may  present.  They,  can  tiot,  therefore, 
claim  as  owners.  Their  right  is  one  of  privilege;  and  as  the  law 
requires  that  property  ptit  up  at  auction  by  a  sheriff,  shall  he  sold, 
subject  to  all  the  privileges  and  hypothecations  with  which  it  is  bar^ 
diened,  tlieir  position  can  not,  in  any  respect,  be  altered  by  the  sale, 
and,  consequently,  they  have  no  authority  to  prevent  it.    This  pro- 
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perty  may  sell  for  more  than  will  satisfy  the  plaintiffs'  demand,  and 
the  defendants  have,  consequently,  a  right,  even  admitting  their 
adversary's  privilege  is  of  a  superior  nature,  to  cause  the  thing  sub- 
ject to  it  to  be  9old,  in  order  that  they  may  get  the  overplus.  Code 
of  Practice,  679,  6S3. 
The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Percy  v.  Millaudon.     VI,  N.  S.  616. 

Joint  owners  most  contribute  rstesbly  to  useful  eipenses  incurred  on  the  property  bj  a 
joint  owner  liavin^  the  managemeul  of  it,  when  no  opposition  on  their  part  has  been 
made  to  such  expenfcs. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  defendant  were  joint  owners  of  a  sugar  planta- 
tion on  the  Mississippi.  The  former  owning  one-fourteenth,  and  the 
latter  thirteen-fourteenihs.  The  defendant  has  had  the  management 
and  direction  of  the  property,  and  has  received  the  amount  for  which 
the  crops  have  sold.  This  suit  is  to  recover  the  plaintiiTs  proportion 
of  the  profits,  and  to  compel  the  defendant  to  render  an  account  of 
ihera. 

The  answer  denies  the  existence  of  any  profits,  avers  the  expenses 
have  exceeded  the  revenues,  and  prays  judgment  for  the  balance  due 
to  the  defendant. 

The  court  of  the  first  instance  gaveiudgment  n(  favor  of  the  defen- 
dant for  2519  dollars  and  80  cents.    The  plaintiff  appealed. 

The  greatest,  if  not  the  only  difficnlty  in  the  cause,  grows  odt  of 
the  different  views  which  these  joint  owners  seem  to  have  enter- 
tained in  relation  to  the  most  beneficial  manner  of  managing  the 
estate  of  which  they  were  proprietors.  The  property  in  the  situa- 
tion it  was  placed  when  the  parties  beeame  owners  of  it,  was  suscep- 
tible of  being  worked  to  conciderable  advantage,  and  more  revenue 
might  have  been  made,  had  the  defendant  employed  the  means  io 
^is  hands  with  a  view  to  immediate  profit.  But  as  it  was  of  greaX 
extent,  .and  susceptible  of  being  improved,  so  as  to  bring  a  lai^ge 
.portion  of  it  into  cnhivation,  he  directed  his  principal  attention  to 
{uepariag  it  for  more  extensive  oultivation  hereafter.    la  accom- 
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pushing  this  objeet,  he  placed  a  large  number  of  negroes,  beloijgiqg 
to  himself,  on  the  plantation,  and  erected  valuable  buildings.  The 
plaintiff  contends  he  is  not  responsible  for  these  expenses,  nor  is  be 
obliged  to  contribute  to  them;  that  the  defendant  must  account  for 
eyerjr  thing  which  might  have  been  made,  had  the  estate  been  man* 
aged  In  regard  to  immediate  profit. 

The  judge  below  was  of  opinion  the  plaintiff  should  pay  his  pro<- 
portion  of  these  improvements,  and  the  hire  of  the  slaves.  The  cor- 
rectness of  this  opinion  has  been  strenuously  assailed:  one  of  the 
j[roundB  on  which  it  is  attacked  is  correct.  As  both  the  owners  had 
an  equal  right  to  the  control  and  direction  of  the  property,  ihe  law 
•supports  the  party  who  opposes  ai>y  change.  (But  the  argument 
drawn  from  this  right  ispusiied  too  far,  when  it  Is  contended,  that  nol^ 
^thdtanding  no  opposition  was  made 'to  the  mode  pursued  by  the 
defendant  in  managing  the  estate,  the  plaintiff  sliall  profit  iby  the 
increased  value  given  to  the  land  by  the  improvements,  and  yet  not 
contribute  his  proportion  of  the  expenses  incurred  in  making  them. 
It  is  urged  this  principle  can  not  be  applied  to  the  parties  before  the 
court,  because,  during  a  great  portion  of  the  time,  there  was  a  suit 
pending  between  them,  in  which  the  plaintiff's  right  to  the  land  was 
contested,  and  that  until  he  was  declared  owner  by  a  judgment  of 
the  court,  he  had  no  right  to  interfere  with  the  management  of  the 
property.  But  this  circumstance  did  not  prevent  him  making  oppo- 
sition; nay  the  whole  property  might  have  been  taken  out  of  the 
defendant's  hands,  and  sequestered,  until  the  final  termination  of  the 
suit,  on  a  suggestion  he  was  using  it  in  such  a  way  as  to  injure  the 
right  of  the  plaintiff.    Code  of  Practice,  275,  3. 

The  fourth^umA)er^df  the  284l(Stsmiole'Of  theiCodehas  been  relied 
on  to  show,  that  a  purchaser  can  not  dispose  of,  or  make  any  change 
in  real  property  belonging  to  the  partnership,  without  the  consent  of 
his  partners,  evon  if  that  chaqge  should  be  advantageous  to  the 
partnership.  This  article  does  not  apply  to  the  parties  now  before 
the  court,  who  were  not  partners:  they  were  joint  owners,  and  our 
Code  has  specially  provided,  that  a  community  df  property  does  not, 
of  itself,  create  a  partnership,  liut  if  they  were  partners,  still,  the 
circumstance  of  the  improvemetlts  ^being^niade  with  the  knowledge, 
and  wittiout  the  opposition  6f  the  plaintiff,  wonid  prevent  him  olaim- 
iing  theJienefitof  this  provision.  Pt^ih.  Trait.  deSoc.  nos.  87  and 
•88;  >£)amat,  liv.  1,  Hi.  8,  aecLA^mo.'M;  Dig.  iiv.  10, iU.  3^  law  ^. 

The  sitnatton'of  the  parties  before  the  court  bears  a  close  analogy 
lo'fhtlt  of  aniheirin  a  succession,  who  enters  into  possession  of  the 
^hole  estate,  «nd  contests  the  right  of  hiS'Coheir  to  any  paift  of  it.  'In 
-case 'the  (atter^finaUy succeeds  in  the  suit,  the  former,  in  rendering  an 
"account,  would  beallowed  credit  for  all  the  improvements  he  put  on 
•the  property,  though  strictly  speaking,  he  is,  perhaps,  a  possessor  in 
•bad  faith.  Faihi^,  Traittdu  Domainede  Propriiliy  nos.  350, 345; 
jDig.  liv  5,  tit.  4,  law  38,  SO. 

'Our  Code  seems  to -have  sactioned  the  samedoctrine;  at  least,  the 
Vol.  IV. 
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article  in  the  Napoleon  Code  which  is  similar  to  it  is  so  understood 
in  France.  Napoleon  Code,  1381;  Louisiana  Code,  2292;  Tbu/Zier, 
Droit  Civil  J  vol,  11,  Hi,  4,  no.  111. 

We  have  examined  the  various  items  of  the  account,  and  we  see 
nothing  erroneous  in  the  judgment  of  the  district  conrt  in  relation  to 
them.  The  charge  for  interest  so  much  complained  of  was  rejected 
below. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  afSrmed,  with  costs. 

There  being  in  the  case  an  error  in  the  calculation  of  the  interest, 
it  is  agreed  by  the  parties,  that  the  former  judgment  of  the  court 
should  be  so  modified  that  the  judgment  of  the  district  court  be  re- 
versed, and  judgment  rendered  in  favor  of  the  defendant  for  2674 
dollars  10  cents,  with  interest  from  the  date  until  paid,  and  costs  in  the 
court  below,  those  of  appeal  to  be  paid  by  the  appellees. 

DeniSy  for  the  plaintiff. 

Stghers  and  Chymes^  for  the  defendant 


Johnson  v.  Rannels.     YI,  N.  S.  621. 

Fonign  reeordi  mast  be  proved  according  to  the  act  of  oongrcM. 

A  will  need  not  be  probated  in  thii  state,  when  need  merel/  as  evidence  of  title. 

EIGHTH  District  ' 

Martht,  J.,  delivered  the  opinion  of  the  court 

The  defendant  and  appellant  has  first  drawn  our  attention  to  a  bill 
of  exception  taken  to  the  opinion  of  the  district  judge,  overruling  an 
objection  made  to  the  introduction  in  evidence  of  a  deed  of  gift,  on 
the  ground  that  the  execution  of  it  was  not  legally  proved. 

The  original  was  produced,  with  an  endorsement  made  thereon, 
and  subscribed  H.  Sneed,  clerk  of  the  county  court  of  Granville, 
North  Carolina,  certifying  that  the  deed  was  proved  in  court  and  or- 
dered to  be  recorded — another  endorsement  subscribed  by  R.  D. 
Cooke,  P.  R.,  certifying  that  the  deed  was  registered;  and  finally,  the 
certificate  of  the  clerk,  attesting  the  official  capacity  of  the  person, 
who  signed  the  second  endorsement  as  registereid. 

The  court  erred  in  admitting  the  document*  in  evidence,  because  it 
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lacks  the  attestation  of  the  chief  or  presiding  judge  or  magistrate  of 
the  court.    Ingersoll,  (1825,)  298,  verbo  Evidence. 

Another  bill  was  taken  to  the  admission  of  the  will  of  the  donoHn 
evidence.  A  copy  was  offered,  certified  by  H.  Sneed,  the  clerk  of 
the  county  court  of  Granville,  North  Carolina,  with  bis  attestation 
that  it  was  truly  made  from  the  original  in  his  office.  On  the  will, 
according  to  the  copy,  is  one  endorsement  of  the  clerk  attesting  that 
the  will  was  duly  proved  in  open  court,  and  ordered  to  be  recorded. 
Next  "follows  the  certificate  of  the  presiding  magistrate,  attestihs  the 
official  character  of  the  clerk,  and  that  his  attestation  is  in  due  form. 
The  reading  of  the  will  was  opposed  by  the  defendant's  counsel  on 
the  ground  that  the  certificate  was  insufficient,  and  on  the  grounds 
that  it  did  not  appear  that  the  will  was  proved  in  North  Carolina, 
nor  registered  and  ordered  to  be  executed  in  Louisiana,  nor  proved 
and  ordered  to  be  executed  according  to  the  laws  of  Louisiana. 

The  court  did  not  err — the  question  was  examined  in  this  court  in 
Balfour  v.  Chew,  5  N,  S.  511.  There  was  no  necessity  for  proving 
an  order  from  any  court  of  probates  in  this  state  for  the  execution  of 
the  will.  This  is  only  required  when  the  will  is  to  be  carried  into  exe- 
cution, by  the  executor  suing  for  the  property  or  the  estate,  not  when 
the  will  is  offered  as  evidence  of  title  in  the  legatee  against  a  party 
claiming  title. 

As  the  case  was  tried  by  a  jury,  and  illegal  evidence  was  admitted, 
the  case  must  be  remanded.  It  is  contended  that  setting  aside  the 
deed  of  gift,  the  plaintiff  had  evidence  of  title  in  the  will.  This  may 
be — but  non  constat  that  the  jury  did  not  ground  their  verdict  on 
the  right  appearing  to  result  from  the  deed.  Besides,  the  will  re* 
fers  to  the  aeed  of  sale — this  deed  must  be  therefore  produced  and 
proven,  for  it  forms  a  link  in  the  chain  of  plaintifi^s  will. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
be  annulled,  avoided  and  reversed,  the  verdict  set  aside,  and  the 
case  remanded,  with  directions  to  the  inferior  judge  not  to  admit  the 
deed  of  gift  in  evidence  till  clearly  proved.  It  is  ordered  that  the 
plaintiff  and  appellee  pay  costs  in  this  court. 


a  SUPRSaiE  COURT. 


Llorente  v.  Gaitrie.     VI,  N.  S.  623. 

The  obligor  in  a  penal  obligation,  niiiat  be  put  in  delay,  in  one  of  the  modes  prescribed 

by  the  Code,  before  the  penalty  can  be  ejuicted. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  agreed  to  sell  to  the  defendant  a  house  and  lot  for. 
2800  dollars,  payable  on  the  1st  of  April,  1S27,  possession  to  be  given 
00  that  day.  The  contract  contained  a  stipulation,  that  if  either  of 
the  parties  failed  to  comply  with  his  agreement,  he  should  pay  500 
^pilars. 

The  plaintiff  avers  he  was  willing  and  ready  to  deliver  the  house, 
but  that  the  defendant  refused  to  receive  it.  The  petition  pray&judg* 
ment  for  the  penalty,  and  1000  dollars  damages. 

The  answer  states  the  plaintiff  neglected  or  refused  to  comply  with 
bis  agreement;  alleges  the  contract  to  be  usurious,  and  prays  judg- 
ment by  way  of  reconvention  for  500  dollars,  the  danmges  which  the 
defendant  alleges  he  has  sustained. 

The  case  was  tried  by  a  jury  in  the  court  below,  who  found  a  ver- 
dict in  favor  of  the  plaintiff  for  500  dollars.  The  court  confirmed  it, 
and  the  defendant  failing  to  obtain  a  new  trial  appealed. 

In  addition  to  the  grounds  of  defence  disclosed  by  the  answer,  the 
appellant  has  contended  the  action  must  be  dismissed  because  he  was 
not  put  in  delay  previous  to  its  institution. 

Our  Code  declares,  that  the  penalty  is  forfeited  only,  when  he  who 
has  obligated  himself,  either  to  deliver,  to  take,  or  to  do  a  certain 
thing,  is  in  delay.    Louisiana  Code,  2122. 

And  it  further  provides,  that  when,  by  the  terms  of  the  contract,  or 
the  operation  of  law,  the  party  is  not  in  delay,  he  can  only  be  put  in 
it  by  the  act  of  the  obligee,  who  must  demand  the  performance  of 
the  contract  by  the  commencement  of  a  suit,  a  demand  in  writing,  a 
protest  by  a  notary  public,  or  a  verbal  requisition  in  the  presence  of 
two  witnesses.    Louisiana  Code,  1905. 

Now  the  evidence  on  the  record  does  not  show  that  the  defendant 
was  put  en  demeure  in  any  of  the  modes  prescribed  by  the  statute. 
His  letters  which  were  read  on  the  trial  merely  establish  that  after 
the  time  for  performance  had  elapsed,  he  wrote  to  the  plaintiff  thank- 
ing him  for  his  indulgence,  and  promising  to  comply  with  the  con- 
tract according  to  his  wishes.  Such  acknowledgments  are  neither 
evidence  of  the  demand  which  the  law  requires,  nor  a  waiver  of  it, 
and  the  placing  of  the  defendant  in  delay  being  made  an  indispensable 
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prerequisite  to  sustain  an  action  of  this  kind,  the  plaintiff  cannot  re- 
cover.    Code,  1906. 

The  counsel  has  contended  that  from  the  form  which  was  given 
to  the  agreement  the  promise  to  pay  the  penalty  was  the  principal 
obligation,  and  that  no  demand  was  necessary.  The  contract,  auer 
containing  ihe  stipulations  of  sale,  price,  &c.,  concludes  thus:  <*  and 
it  is  hereby  agreed  that  if  any  of  the  contracting  parties  refuses  to 
fulfil  the  contract  as  hereby  agreed  and  understood,  that  the  party 
refusing  so  to  do,  is  to  pay  the  other  party  the  sum  of  500  dollars. 

We  think  on  the  contrary,  that  by  the  terms  used,  the  penalty  in- 
serted was  not  the  principal  obligation^  but  a  secondary  one  to  enforce 
the  primary  obligation.  This  was  evidently  the  intention  of  the  par- 
ties, as  it  is  clearly  the  legal  interpretation  of  the  contract.  The 
articles  2116, 2117  and  2118  of  the  Code,  which  appear  to  have  been 
taken  from  those  passages  in  Toullier  cited  by  plaintiff,  satisfactorily, 
we  think,  sanction  this  view  of  the  subject.  Louisiana  Code,  2116 
2117,  and  2118.     Toullier ^  vol.  6,  liv.  3,  tit.  3,  sect.  6,  799  a  804. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  there  be  judg- 
ment against  the  plaintiff,  as  in  case  of  nonsuit,  with  eosts  in  both 
courts. 


Walker  v.  Dunbar.     VI,  N.  S.  627- 

PkJntiir  in  an  hypotheeary  action  need  not  allege  ownership  in  delendant:  allegation  of 

poaaeation  soffioea. 

EIGHTH  District. 

Mathbws,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  hypothecary  action,  in  which  the  defendant  is  sued  as 
a  third  possessor  of  a  house  and  lot,  which  is  alleged  to  be  mortgaged 
to  secure  the  payment  of  the  money  claimed  by  the  suit.  The  de- 
fendant pleaded  several  exceptions  to  the  manner  of  instituting  the 
action:  1.  That  the  petition  contained  no  proper  allegation  that  the 
person  who  lived  in  the  house  was  a  third  possessor.  2.  That  an 
hypothecary  action  can  npt  be  maintained  against  a  third  possessor 
without  an  allegation  of  ownership  in  him,  &c. 

These  exceptions  were  sustained  by  the  district  court  and  judg- 
ment of  nonsuit  pronounced^  from  which  the  plaintiff  appealed. 

8* 
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According  to  our  Code  of  Practice,  an  hypothecary  action  is  a  real 
action — art.  61;  and  by  the  4lst  article  this  species  of  action  lies 
•gainst  a  possessor  of  immovable  property,  where  the  plaintiff  claims 
thq  ownership  or  the  possession,  or  the  exercise  of  some  immovable 
right  on  property  thus  possessed.  The  right  of  mortgage  is  so 
strongly  attached  to  the  thing  mortgaged,  that  it  may  as  emphatic- 
ally be  considered  an  immovable  right,  as  any  other  which  can  be 
Ifniagined  to  exist  on  real  property.* — We  are,  therefore,  of  opinion, 
that  the  second  exception  was  erroneously  sustained,  nor  do  we 
believe  the  first  should  have  been  supported.  The  defendant,  in  one 
part  of  the  petition,  is  described  as  living  in  the  house  as  a  merchant: 
in  another  place,  there  is  an  allegation  that  the  note  on  which  the 
suit  is  founded  was  given  for  the  price  of  the  house  possessed  by  the 
defendant.  Perhaps  either  of  these  clauses  would  be,  in  itself,  suffi- 
ciently descriptive  of  the  appellee  as  a  third  possessor,  but  taken 
together,  they  leave  no  doubt  of  the  character  in  which  he  is  sued. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  that  the 
cause  be  remanded  to  said  court  to  be  tried  on  its  merits,  &c.;  the 
appellee  to  pay  costs. 

Slidetl  and  Saunders,  for  the  plaintiff. 


Shiflf  t).  Louisiana  State  Insurance  Company. 

VI,  N.  S.  629. 

The  contract  of  inrarance  is  to  be  ooustraed  with  reference  to  the  lawi  of  the  ooimtrj 

where  made. 
Loeeee  ceeaol  and  inevitable  are  not  a  aubjoct  of  general  average. 

FIRST  District. 


PoRTEEy  J.,  delivered  the  opinion  of  the  courts 

This  is  an  action  on  a  policy  of  insurance.  The  plaintiff  states  he 
has  sustained  a  loss  from  one  of  the  perils  insured  against,  to  the 
amount  of  770  dollars,  and  that  the  defendants  refuse  to  pay  it 

This  loss  has  arisen,  according  to  the  statement  in  the  petition* 

•  See  Moore  «.  Allain,  11  £oii.  IS«p.  4S0. 
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ftom  the  goods  which  formed  the  object  of  the  policy  having  been 
compelled  to  contribute  in  an  adjustment  of  general  average  at  the 
port  of  destination,  for  certain  losses  sustained  by  the  ship  on  her 
¥oyage  from  New  Orleans  to  Hamburg. 

The  evidence  shows  this  loss  proceeded  from  the  vessel  being 
obliged  to  cany  a  press  of  sail  to  avoid  the  dangers  of  a  lee  shore. 

The  protest  of  the  captain  and  crew,  given  on  her  arrival  in  port, 
states,  that  immediately  after  escaping  the  danger  they  found  the 
riiip  to  leak  very  inuch,  and  that  as  soon  as  an  opportunity  was 
offered  for  examination,  they  discovered  she  had  sustained  damages 
that  must  be  presumed  to  have  arisen  from  the  ship  having  been 
strained  by  the  quantity  of  sail  put  on  her. 

The  plaintiff  has  very  clearly  established,  that  by  the  lew  mercatoh 
ria  of  the  continent  of  Europe,  such  an  injury  as  this  to  a  vessel 
furnishes  a  claim  for  general  average.  Nouveau  Faiin,  607;  Par- 
dcMuSy  Droit  Commercial^  voL  3, 185;  Boulay  Paty^  Droit  Com* 
mercial  Maritime,  4ihy4^Sy  446;  Emerigon,vol.  2,  cap,  12,  sect. 
41;  Jacobaon^s  Sea  Laws,  liv,  4,  cap.  2,  346. 

But  it  is  equally  clear,  that  by  the  law  merchant  of  the  United 
States,  and  of  Louisiana,  it  does  not:  Stevens  on  Average,  157  and 
158;  Parke  on  Ins.  173;  8  Mass.  468;  6  Taunton,  601;  Phillips,  870, 
With  us,  all  casual  and  inevitable  damage  and  loss,  as  distinguished 
from  that  which  is  purposely  incurred,  is  a  subject  of  partipular,  not 
general  average. 

The  question,  therefore,  presented  for  our  decision  in  the  case  be* 
fore  us,  is,  whether  the  defendants  are  responsible  for  a  loss  which 
has  arisen  from  the  laws  of  the  country  where  the  goods  were  to  be 
delivered  subjecting  them  to  general  average,  when  those  of  the  place 
where  the  contract  was  entered  into  did  not? 

The  general  rule  is,  that  contracts  are  presumed  to  be  entered  into 
in  relation  to  the  law  prevailing  in  the  country  where  they  are  made, 
and  that  this  law  governs  them.  This  prmciple  is  believed  to  be 
universal  and  unbending,  subject  only  to  these  exceptions:  when  the 
parties  agree  to  be  governed  by  rules  other  than  those  existing  in  the 
place  where  the  agreement  was  entered  into,  or  where  the  contract 
is  to  be  performed  in  another  country. — The  contract  of  assurance  ia 
as  much  within  the  control  of  these  rules  as  any  other:  Tout  ce  qui 
coneerne  la  decision  du  fond,  (says  Emerigon,)  eat  regi  par  la  lot 
du  lieu  du  contrat.  On  doit  les  interpreter,  (says  Boulay  Paty,) 
en  general  suivant  les  rigies,  d*6quiti  qui  eat  Pame  du  commerce, 
et  suivant  le  style,  lea  usages  du  lieu  ou  Passurance  a  (t6  faitet 
Emerigon,  vol,  1,  125;  Boulay  de  Paty,  Coura  de  Droit  CommeT' 
dill  Maritime,  vol.  3,  333;  4  East,  135;  1  Johns.  Cas.  341. 

The  first  exception  noticed  above  is  not  presented  here;  there  is 
nothing  said  in  the  contract  from  which  we  can  infer  the  parties  con- 
templated any  other  law  but  that  of  their  own  country.  It  is  con- 
tended, however,  the  second  is.  The  voyage,  it  was  urged>  is  foreign 
in  its  inception,  and  in  its  termination. 
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Admitting  it  to  be  so,  the  question  is  still  open,  whether  the  con- 
tract which  is  the  subject  of  this  suit,  was  foreign,  either  in  its  com- 
mencement or  its  end. 

It  seems  difficult  to  discover  any  ground  on  which  it  can  be  so  con- 
sidered. It  was  executed  in  New  Orleans,  and  it  was  to  be  per- 
formed here:  here  the  parties  signed  it,  and  here,  in  case  the  insurers 
became  responsible,  the  payment  was  to  be  made.  The  performance 
of  it  was  not,  therefore,  in  another  country ^  and,  on  that  ground, 
there  is  no  reason  for  taking  the  case  out  of  the  rules  already  stated. 

It  is  true,  many  of  the  erents  on  which  the  defendants  would  incur 
responsibility,  might,  nay,  from  the  nature  of  the  contract,  must,  take 
place  out  of  the  country  where  it  was  entered  into.  But  this  is  a 
quite  different  case,  from  the  contract  being  performed  in  another 
country.  None  of  the  writers  on  this  most  perplexing  of  all  subjects, 
the  conflict  of  laws,  gives  this  as  an  exception  to  the  rule:  in  reason, 
there  is  no  foundation  for  making  it  one.  Parties  contracting  in  one 
country  in  relation  to  certain  things  which  have  occurred,  or  may 
occur,  in  another,  cannot  be  presumed  to  have  abandoned  their  own 
law,  because  they  contract  at  home,  and  must  perform  at  home.  If 
a  man  were  to  become  surety  in  New  Orleans,  that  an  agent  sent 
from  this  place  to  London,  would  fitithfuUy  perform  his  duties,  it 
would  be  understood  the  duties  of  agency  imposed  on  him  by  the 
laws  of  Louisiana,  not  those  of  England,  in  case  a  difference  should 
exist  between  them  on  this  subject.  Parties  are  always  presumed 
to  contract  in  relation  to  their  own  laws,  unless  the  contrary  is  clearly 
shown.  La  presomption  (says  the  author  already  cited)  est  loujours 
que  les  parties  ont  entendu  se  cor\former  a  la  lot,  sHln^y  a  eie  ex» 
pressement  deroge  dans  ie  police.  When  the  defendants  agreed  to 
become  responsible  to  the  plaintiff  for  general  average,  we  believe 
they  understood  what  was  known  to  the  laws  of  their  own  country 
as  such,  and  that  they  are  not  responsible  in  this  instance,  as  by  these 
laws,  the  injury  sustained  was  one  of  particular  average,  Boulay 
Paty,  vol.  3,  333. 

It  was  argued,  the  contract  was  one  of  indemnity,  and  that,  by  this 
doctrine,  the  agreement  ceased  to  be  one.  To  this,  the  answer  given 
at  the  bar  is  satisfactory.  The  contract  is  not  one  of  indemnity 
against  allperilSf  but  against  all  covered  by  the  policy  of  insurance; 
thi8,of  course,  leaves  the  question  open,  whether  that  which  pro- 
duced the  injury  here  was  one  of  those  insured  against. 

We  have  examined  with  attention  the  different  authorities  which 
were  cited  in  the  argument.  Phillips,  who  gives  a  summary  of  them, 
we  think,  concludes  very  justly,  <<  that  they  show  the  difficulty  of  the 
question,  without  seeming  to  present  any  principle  on  which  it  may 
be  satisfactorily  settled."  Contradictory  as  they  are,  they  offer  no- 
thing which  can  control  the  court  in  rendering  that  judgment,  which, 
on  the  general  principle  stated  in  this  opinion,  it  feels  compelled  to 
pronounce.  Phillips  on  Ins.  369;  Park,  630;  3  Johns.  Cas.  178;  11 
Johns.  323;  4  Maule  &  Selwyn,  141. 
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It  isy  therefore,  ordered,  adjudged  and  decreed,  that  the  iudgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  there  be  judgment  for  the 
defendants  with  costs  in  both  courts. 

Slidellj  for  the  plaintiff. 

EtAsUsy  for  the  defendanta 


Barrow  v.  Stewart-    VI,  N.  S.  635. 

Where,  from  the  time  and  manner  of  trying  a  suit,  a  partj(  has  bad  no  opportunity  of 

beiiig  heard,  tiie  cauae  will  be  remanded. 

COURT  of  Probates,  Parish  of  West  Feliciana^ 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  appeals  from  the  judgment  of  the  court  of  probates 
o£the  parish  of  West  FeUciana,  depriving  her  of  the  tutorship  of  her 
minor  son  under  the  age  of  puberty,  and  has  relied  on  errors  appa- 
lenl  on  the  face  of  the  record. 

The  principal  errors  are  that  the  judgment  of  destitution  is  illegal: 

1.  Because  made  at  chambers,  or  at  a  special  session,  and  not  at  a 
regular  term  of  the  court, 

2.  Because  the  cause  was  not  fixed  or  set  down  for  argument  or 
trial,  nor  was  any  notice  given  to  the  defendant 

We  think  the  court  erred.  The  first  principle  of  justice  is  that  no 
one  should  be  condemned  unheard  or  without  having  had  the  oppor- 
tunity of  being  heard.  This  necessarily  implies  that  a  cause  should 
not  be  proceeded  on  without  the  parties  being  notified  of  the  time 
and  place  by  special  notice,  when  a  case  is  acted  on,  without  being 
set  down  for  argument,  or  at  any  other  time  and  place  than  that 
established  by  law  or  the  practice  of  the  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
pf  the  court  of  probates  be  annulled,  avoided  and  reversed,  and  the 
case  remanded  over  for  further  proceedings  according  to  law.  And 
it  is  ordered  that  the  appellee  pay  costs  in  this  court. 


I 
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Abat  et  al.  v.  Nolte  e/  a/.,  Syndics.     YI,  N.  S.  636. 

The  receipt  of  a  draft  in  paymeni^  extinguishes  vendor's  privilege  on  thing  sold. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  parties  were  before  us  at  the  last  May  term  of  this  court,  5  N. 
S.  697.  The  defendants  having  since  filed  a  tableau  of  distribution  of 
the  proceeds  of  the  sale  of  the  lot  sold  by  the  plaintiffs  to  the  insol- 
ventSy  they  opposed  its  homologation,  claiming  payment  of  the  price 
of  the  sale  out  of  these  proceeds  by  preference  to  all  other  crediitors^ 
and  on  the  rejection  of  this  claim  they  appealed. 

The  case  was  submitted  on  the  testimony  on  file  in  the  former 
case.    This  testimony  had  been  taken  subject  to  all  legal  objections. 

In  the  notarial  act  of  sale,  the  plaintiffs,  who  were  the  Tenders, 
acknowledged  .the  receipt  of  the  price,  before  the  execution  of  the 
act.  The  testimony  of  witnesses  was  taken  to  show  that  the  price 
had  not  been  received  before  the  execution  of  the  act,  but  that  the 
vendees  gave  the  vendors  a  bill  of  exchange  therefor  soon  after  the 
execution  of  the  act  Had  therefore  the  counsel  of  the  syndics  insisted 
on  it,  this  testimony  could  not  have  been  received  in  the  present  case, 
because  fraud  is  not  alleged  as  it  was  in  the  former,  and  the  testimony 
is  offered  against  the  contents  of  the  act  which  is  forbidden  by  the 
former  Code,  310,  art  242,  and  by  the  new,  2234. 

Admitting  the  fact,  however,  that  payment  was  not  made  at  the 
execution  of  the  deed,  the  case  shows  that  a  bill  of  exchange  was 
afterwards  received  in  payment 

Millaudon,  one  of  the  plaintiffs'  witnesses,  deposes  he  knew  the 
draft  was  given  in  payment  for  the  lot,  and  the  plaintiffs  themselves 
in  their  original  petition,  in  the  former  case,  (the  record  of  which  is 
in  evidence  in  the  present,)  expressly  state  they  were  prevailed  on  to 
receive  the  draft  in  payment  of  the  lot.  It  appears  to  us  from  the 
documents  and  evidence,  that  the  price  of  the  sale  was  to  be  paid  by 
a  draft,  that  trusting  in  the  honor  of  the  vendees,  the  vendors 
acknowledged  the  receipt  of  the  price  in  the  act  of  sale  and  shortly 
after  received  the  draft.  After  this  they  could  not  have  any  privilege, 
for  the  payment  of  the  price  was  consummated  according  to  the  in- 
tention of  the  parties,  and  the  form  of  the  act  shows  the  vendors  had 
no  idea  of  retaining  a  privilege. 

But  if  even  the  original  intention  of  the  parties  had  not  been  that 
payment  should  be  made  by  a  draft,  by  receiving  the  draft  in  pay- 
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nent  the  vendors  extinguished  their  original  claim*  See  the  case  of 
Rama  et  al.  v.  Howe,  2  N.  S.  144. 

It  isy  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Denis,  for  the  plaintiffs. 

Pierce  and  EustiSy  for  the  defendants. 


Caldwell  v.  Townsend  et  dl.    VI,  N.  S.  638. 

PARISH  Court  of  New  Orleans. 

It  has  been  repeatedly  decreed  by  this  court  that  nothing  can  be 
assigned  as  error  apparent,  which  depends  on  the  facts  of  a  case, 
and  might  have  been  supplied  by  eridence  or  admissions,  which 
cannot  appear  except  by  statement  of  facts,  testimony  taken  down 
in  writing,  or  bill  of  exceptions. 


Beale  v.  Delancy  et  al.    YI,  N.  S«  640. 

A  nie  firom  a  imther  to  a  iDiDor  child,  paid  for  by  the  child's  Dotet,  the  property  remain- 
ing in  the  father's  poeeession,  will  be  presumed  simulated,  and  the  notes  null,  as  regards 
drawer  and  his  heirs. 

COURT  of  Probates  of  New  Orleans. 

Mabtot,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff,  widow  of  Thos.  Beale,  opposed  the  tableau  of  distri- 
bution filed  by  the  curator  of  the  estate  of  Thomas  Beale,  Jun.,  son  of 
her  late  husband,  in  her  own  right,  and  as  tutor  of  their  minor  chil- 
dren, claiming,  as  such,  to  be  placed  on  the  tableau  for  the  sum  of 
124,400  dollars,  the  amount  of  sundry  notes  given  by  the  son  to  the 
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fitther  as  the  price  of  immovable  and  movaible  property,  purchased 
by  the  former  from  the  latter,  with  a  right  of  mortgage,  according  to 
the  terms  of  the  sale. 

Her  claim  was  opposed  by  the  naittiral  mother  and  beneficiary  heir 
of  Thomas  Beale,  Jun  ,  and  by  the  creditors  of  his  estate. 

By  consent  of  the  defendants,  the  curator  was  discharged  on  giving 
to  the  plaintiff  a  bill  of  sale  for  the  property  purchased  by  her  at  the 
vendue  of  the  estate  of  Thomas  Beale,  Jun.,  on  her  executing  her  notes 
for  the  price,  without  endorser,  but  giving  a  mortgage  according  to 
law,  the  curator  depositing  said  notes  with  the  register  of  wills,  and 
the  right  of  the  defendant  Deiancy  as  mother  and  beneficiary  heir 
was  recognised. 

By  a  subsequent  agreement,  the  claims  against  the  estate  placed 
by  the  curator  on  the  tableau,  were  admitted  and  recognised  to  be 
due,  according  to  ther  respective  order  and  privilege. 

The  court  of  probates  declared  the  sale,  for  the  consideration  of 
which  the  notes,  the  amount  of  which  is  claimed  by  the  plaintiff, 
were  given,  simulated  and  void,  and  consequently  decreed  the  cancel- 
ling of  the  notes. 

It  decreed 'the  moneys^  titles  and  effects  of  the  estate,  and  all  the 

{property  in  naltare,  and  the  proceeds  of  so  much  as  may  have  beefn 
egally  disposed  of, 'to  be  sequestered  and  detained  by  the  curator  and 
tegister  of  wills,  to  be  thereafter  disposed  of  by  the  coaTt,  and  re- 
spectively delivered  as  follows: 

1.  The  estate  of  Thomas  Beale,  Jun.,  to  the  defendant  Deiancy^  for 
liquidation  and  settlement. 

2.  The  property  attempted  to  be  disposed  of  by  the  simulated  sale, 
to  the  plaintiff,  applicable,  whenever  separately  prayed  for,  to  the 
payment  of  the  debts  of  Thomas  Beale. 

It  was  further  decreed,  that  the  creditors  of  Thomas  Beale,  Jun., 
should  remain  before  the  court  in  statu  guo,  as  nonsuited,  till  other 
proceedings  should  take  place  for  the  settlement  of  the  estates,  and 
the  creditors  be  respectively  placed  on  new  tableaux.  From  this 
judgment  the  plaintiff  appealed. 

We  think  the  judge  of  probates  did  not  err  in  considering  the 
sale  from  the  father  to  the  son  as  simulated.  This  sale  was  made  at 
the  eve  of  the  father's  bankruptcy  to  an  infant  natural  son,  for  a  sum 
of  upwards  of  100,000  dollars,  and  consideration  was  received  in 
the  son's  notes:  the  father  remained  in  possession  till  his  death. 

The  sale  being  set  aside,  it  naturally  follows,  that  the  proceeds  of 
the  thing  sold  are  not  to  be  distributed,  and  the  opposition  of  the 
plaintiff  must  be  rejected. 

The  disposition  of  the  property  which  the  court  below  has  made, 
appears  to  us  correct;  the  property  of  Beale,  Sen.,  is  given  to  the 
plaintiff,  who  was  common  in  goods  with  him,  and  is  tutrix  of  his 
children;  that  of  the  son  to  his  mother,  acknowledged  by  all  parties 
to  be  his  beneficiary  heir. 

The  creditors  of  either  'must  prosecute  the  belts  of  their  debtots 
respectively. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  with  costs. 
GrymeSy  for  the  plaintiff. 
McCakby  for  the  defendants. 


Reardon  v.  Zacharie.     YI,  N.  S.  644, 

The  ORM  pinbamdi  lies  upon  the  party  which  has  the  affirmative  of  a  propoeitioD. 

FIRST  District. 

PoBTER,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  freight  of  a  certain  quantity  of 
fruit  brought  from  the  Havana  to  New  Orleans.  The  defendant  is 
the  consignee  to  whom  it  was  delivered.  The  intenrenor  was  the 
owner  of  the  property.  The  demand  of  the  plaintiff  is  contested  on 
the  ground  of  the  cargo  being  injured  through  his  fault  and  negli- 
gence. The  intervener  asserts  he  has  sustained  loss  to  a  greater 
amount  than  the  freight,  and  claims  1000  dollars  damages. 

The  judge  below  was  of  opinion  the  injury  sustained  by  the 
improper  conduct  of  the  plaintiff  (who  was  captain  of  the  vessel)  was 
equal  at  least  to  the  freight,  and  gave  judgment  accordingly.  The 
plaintiff  appealed.  And  the  intervener  has  complained  there  was 
error  in  not  allowing  him  a  larger  sum  in  damages. 

There  is  some  contradiction  in  the  testimony  in  relation  to  the  con- 
tract entered  into  between  the  parties.  But  it  is  clearly  established 
that  the  vessel  was  advertised  to  sail  on  a  particular  day,  that  the 
cargo  was  on  board,  or  ready  to  be  put  on  board,  at  or  before  the 
time  of  departure,  that  she  did  not  sail  for  six  days  after — that  fruit 
if  kept  long  on  board  is  very  liable  to  spoil,  and  that  in  this  mstance 
it  was  so  spoiled  that  a  considerable  portion  of  it  was  thrown  over 
board. 

The  reasons  given  for  delaying  the  departure  of  the  vessel  are, 
that  on  the  Sunday  on  which  she  was  to  have  sailed  the  weather 
was  cloudy  and  blew  a  fresh  gale  from  the  north;  that  on  the  three 
following  days  the  rain  fell  in  such  torrents  the  custom  house  was 
shut  up;  and  that  on  Thursday  a  clearance  could  not  be  obtained  ia 
consequence  of  a  new  regulation  making  the  captains  of  vessels  re« 
sponsible  for  the  duties  on  goods  they  had  imported. 
Vol.  IV.— 9 
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The  principles  of  law  which  govern  the  case  are  clear  and  simple. 
Parties  to  a  maritime  contract,  like  all  others,  are  subject  to  damages 
if  they  refuse,  o^  delay  to  perform  their  agreement  In  this  case  it 
made  a  part  of  the  contract  that  the  ship  should  sail  on  a  particular  day 
if  the  weather  permitted,  and  the  non-compliance  with  the  agreement 
renders  the  plaintiff  responsible  in  damages.  The  excuse  set  up  by 
him  cannot  be  admitted.  It  is  not  shown  the  new  regulations  spoken  of 
by  the  witness  were  made  after  the  cargo  was  shipped,  and  that  they 
were  not  in  force  at  the  time  it  was  announced  the  vessel  would  sail 
on  a  particular  day.  If  they  were  it  was  the  plaintiff's  duty  to  es- 
tablish the  fact,  for  he  had  the  affirmative  of  the  issue.  Jacobson's 
Sea  Laws,  book  2,  cap.  1 9  page  98.  Boulay  Paiy^  Droit  Com-^ 
mercialy  vol.  2,  sect  7,  388  a  397. 

The  only  difficulty  in  the  case  is  whether  the  damage  to  the  fruit 
was  occasioned  by  the  delay  in  the  vessel's  sailing  at  the  appointed 
time.  On  such  a  question  it  is  almost  impossible  to  obtain  positive 
evidence,  but  the  weight  of  that  given  on  the  trial  of  this  case  inclines 
strongly  to  the  belief  that  if  the  delay  did  not  cause,  it  increased  the 
damage,  and  on  the  whole,  we  think  the  conclusion  to  which  the 
court  below  arrived  is  that  which  the  testimony  sanctioned. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Pierce^  for  the  plaintiff. 

Bel/y  for  the  defendant. 


Clamageran  v.  Sacerdotte.     YI,  N.  S.  647. 

FIRST  District. 

Error  of  jury;  case  remanded. 
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Akt  V.  Tournillon.     VI,  N.  S,  648- 

FIRST  District 

The  names  of  the  endorsers  make  no  part  of  the  bill  unless  the7 
are  necessaiy  to  trace  a  titte  to  it  in  the  plaintiflf.  Those  which  are 
subsequent  to  plaintiff  need  not  be  set  out. 


Poydras  v.  Hiriart     VI,  N.  S.  650- 

A  oopj  of  m  mortgiire,  not  made  hj  the  proper  officer,  will  not  ■office  in  an  aetioB 

againat  a  third  poeaeaior  noder  the  old  Code. 

I         -  , 

I 

FOURTH  District 

PoRTEBy  J.,  delivered  the  opinion  of  the  court 

This  is  an  hypothecary  action  in  which  the  plaintiff  prays  for  an 
order  of  seizure  and  sale  of  a  certain  slave,  described  in  his  petition, 
on  which  he  claims  a  right  of  mortgage  and  seeks  to  enforce  it  on 
the  property  in  the  hands  of  the  defendant,  a  third  possessor.  The 
court  below  gave  judgment  of  nonsuit  against  the  plaintiff,  from 
which  he  appealed. 

The  proceedings  in  the  case  were  commenced  under  the  govern- 
ment of  the  late  Civil  Code,  and  have  been  conducted  in  reference  to 
the  rules  therein  prescribed  in  relation  to  actions  of  this  kind.  Ac- 
cording to  these  rules  a  plaintiff  who  desires  to  havd  mortgaged  pro- 
perty seized  in  the  hands  of  a  third  possessor,  must  produce  a  copy 
in  due  form  of  the  act  of  mortgage  and  a  judgment  against  the  princi- 
pal debtor.    See  old  Code,  460,  art.  43. 

In  the  present  suit  the  plaintiff  produces  a  record  of  the  proceed- 
ings and  judgment,  by  him  obtained  against  the  principal  debtor,  and 
amongst  these  proceedings  is  found  a  copy  of  the  instrument  of  mort- 
gage as  transcribed  by  the  clerk  of  the  court'  before  which  said  pro- 
ceedings were  carried  on.  This  is  clearly  not  a  copy  in  due  form  as 
required  by  the  Code.    It  is  only  the  copy  of  a  copy,  and  consequently 
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not  directly  certified  by  the  officer  intrusted  to  keep  the  register  of 
mortgages. 

But  to  supply  this  defect,  the  counsel  for  the  appellant  insists  on 
the  intervention  of  the  present  defendant,  in  the  suit  commenced  and 
carried  on  against  the  principal  debtor.  The  obiect  and  the  sole  ob- 
ject of  that  intervention,  as  shown  by  the  record  of  the  proceedings 
which  took  place  in  the  case,  was  to  obtain  relief  by  the  intervening 
party  against  a  sequestration,  by  virtue  of  which  his  slave  had  been 
seized.  We  believe  it  to  be  a  circumstance  which  does  not  change 
his  situation  from  that  of  an  ordinary  third  possessor  of  mortgaged 
property.  The  plaintiff  failed  to  make  out  his  case,  by  not  producing 
a  copy  of  the  mortgage  in  due  form;  and  the  judge  a  quo  acted  cor- 
rectly in  nonsuiting  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 


Avart  V.  His  Creditors.     VI,  N.  S.  652. 

Creditori  may  oppoie  the  tableau  of  diBtribntion  at  any  time  previoua  to  the  aigoing  of 

the  judgment  of  homologation. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

It  appears  by  the  record  of  this  case  that  a  tableau  of  distribution 
of  a  part  of  the  funds  arising  from  the  sale  of  the  insolvent's  estate 
was  filed  by  the  syndics  on  the  20th  of  December,  1825,  which,  after 
some  amendments,  was  homologated  by  order  of  the  court  on  the 
6th  of  January,  1826.  But  this  order  or  decree  was  not  signed  by 
the  judge  until  the  9th  of  July,  1827.  On  the  14th  of  April  of  the 
year  last  mentioned,  the  counsel  for  the  syndics  filed  an  additional 
tableau,  by  which  it  appears  that  a  distribution  of  funds  wliich  came 
into  their  hands  subsequent  to  the  first  dividend,  was  about  to  be 
made  amongst  the  creditors,  and  to  the  homologation  of  this  second 
tableau,  Michaud,  the  appellant,  as  one  of  them,  made  opposition, 

f>urporting  to  be  based  on  several  and  various  grounds,  having  re- 
ation  to  matters  contained  in  both  tableaus,  the  most  important  of 
which  is  the  privilege  and  preference  allowed  to  Delasize,  one  of  the 
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syndics,  as  an  hypothecary  creditori  in  which  situation  he  is  placed  on 
each  tableau. 

The  appellant  was  present,  by  the  counsel  who  now  represents 
him,  at  the  filing  and  homologation  of  the  first  tableau,  caused  it  to 
be  amended,  and  made  no  opposition. 

The  appellees  contend  that  as  the  opposing  Creditor  made  no  objec- 
tion to  the  manner  of  distribution  within  the  ten  days  allowed  b^ 
.the  act  of  1817,  but  on  the  contrary  assisted  in  its  homologation,  his 
opposition  cannot  now  be  permitted,  on  a,QCQupt  of  being  too  late  in 
term,  and  waived  by  his  presence  when  the  decree  was  made  for 
recording  the  tableau. 

On  the  part  of  the  appellant  it  is  contended  that  the  order  of  ho- 
mologation is  nothing  more  than  an  interlocutory  d^cree^and  does  not 
form  res  judicata.  But  should  it  be  considered  in  th^  light  of  a  final 
judgment  his  opposition  was  filed  in  time>  being  -before  the  judge 
fflgned  said  judgment. 

It  is  somewhat  doubtful  whether  such  decrees*  partake  more -of  the 
nature  of  interlocutory  orders  or  final  judgmients.  We  ar^,  however, 
inclined  to  the  belief  that  so  far  as  they  settle  the  rank  and  privilege 
of  creditors  they  ought  to  be  held  as  final;  and  cannot  be  considered 
as  having  the  force  of  resjudicaia,  until  they  have  the  sanction  of 
the  judge's  signature. 

In  relation  to  the  right  and  privilege  of  appeal,  the  principle,  that 
judgments  rendered  by  the  courts  of  the  first  instance  are  not  abso- 
lutely final  until  they  are  signed,  has  been  settled  by  many  decisions 
of  the  Supreme  Court,  and  we  have  not  been  able  to  discover  any 
thing  in  our  new  codes  which  militates  against  the  doctrine  thus 
established.  It  is  believed  that  a  motion  for  a  new  trial  would  be 
in  time  before  a  judgment  was  signed,  although  a  longer  period  should 
have  elapsed  than  that  within  which  it  ought  to  have  been  completed 
by  the  judge's  signature. 

The  ten  days  prescribed  by  the  act  of  1817,  within  which  creditors 
are  bound  to  make  opposition,  is  analogous  to  the  time  given  to  de- 
fendants to  file  their  answers  in  ordinary  suits,  which  they  may  do 
before  judgment  by  default,  although  a  greater  period  may  have 
passed  than  the  law  allows. 

We  are  of  opinion  that  the  grounds  of  oppoisitibti  stated  by  the 
opposing  creditor  are  sufficient  to  require  a  reconsideration  of  the 
tableau  of  distribution  filed  by  the  syndics,  and  that  said  opposition 
has  been  made  at  a  time  when  it  may  be  legally  tolerated. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled,  and  that 
the  case  be  remanded,  with  instructions  to  said  court  to  proceed  to 
hear  and  determine  on  the  opposition  made  by  the  appellant;  and 
that  the  appellee  pay  costs. 

SegherSj  for  the  plaintiflf. 

De  Jlrmas,  for  the  defendants. 

9* 
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Leeds  v.  Holmes.     YI,  N.  S.  655. 

The  Tendee  of  a  partDenhip^tock  and  credits,  cannot  sne  one  of  the  partners  (Te&dors) 
for  charges  against  that  partner  on  the  books  of  the  partnership. 

FIRST  District. 

PoRTEB,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  purchased  by  ttiro  separate  acts  of  sale,  all  the  right, 
title  and  interest  of  C.  C.  Whitman  &  Co.  to  the  Orleans  Foundry, 
and  all  their  right,  title,  interest  and  claim  to  the  debts  due  to  said 
firm. 

On  the  books  of  that  firm  there  appeared  a  debt  due  by  one  of  the 
partners,  Holmes,  from  whom  the  plaintiff  had  purchased.  This 
debt  the  plaintiff  contends,  he  bought  with  the  others  due  to  the  part- 
nership, and  is  entitled  by  the  terms  of  the  sale  made  him,  to  demand 
and  receive  the  amount  of  it  from  the  defendant. 

It  is  di£Bcult  to  believe  that  the  debts  due  by  the  individual  mem- 
bers of  the  firm,  entered  into  the  consideration  of  the  contract.  In 
any  event,  the  plaintiff  could  only  recover  two-thirds  of  it,  for  Holmes, 
who  is  now  sued,  was  one  of  the  partners:  one-third  of  it  was  his,  and 
he  could  not  sell  a  debt  due  by  himself. 

But  the  case  need  not,  and  cannot  be,  considered  on  that  ground. 
The  vendors  could  transfer  no  greater  right  than  they  had  themselves. 
That  right,  as  between  themselves,  was  restricted  to  ady  balance  that 
might  be  due  on  a  general  settlement  of  the  partnership  accounts.  No 
particular  debt  due  by  one  of  the  partners  on  the  books  could  be 
selected  and  made  the  basis  of  a  suit:  they  could  not  give  the  plain- 
tiff a  right  they  did  not  possess  themselves. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Carleion  and  Locketty  for  the  plaintiff. 

Mercier  and  Buchanan^  for  the  defendant 
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Marmiche  t^  Commagere  et  al.     YI,  N.  S.  657. 

PARISH  Court  of  New  Orleans. 

Decided^  that  the  opening  of  the  argument  in  a  case  belongs  to 
him  who  is  emphatically  the  plaintiff;  s.  e.^  to  him  who  instituted  the 
8uit«  This  right  does  not  belong  to  the  intervenor,  notwithstanding 
art  S92  of  Code  of  Practice. 

Also,  heldy  that  a  bankrupt's  books  are  evidence  of  fraud  as  against 
himself. 


Raguet's  Heirs  v.  Barron.    VI,  N.  S.  659. 

Co-hein  of  a  minor,  nnder  the  pre-existing  law,  might  be  members  of  a  family  meeting. 

COURT  of  Probates  of  New  Orleans. 

PoBTSBy  J.y  delivered  the  opinion  of  the  court. 

The  defendant  purchased  immovable  property  at  the  sale  of  the 
estate  of  the  ancestor  of  the  plaintiffs.  The  terms  of  the  sale  were  one 
and  two  years  credit  in  notes  satisfactorily  endorsed,  with  special 
mortgage  until  final  payment. 

Having  failed  to  comply  with  his  agreement  a  rule  was  taken  on 
him  to  show  cause  why  he  should  not  be  compelled  to  perform  it;  to 
which  he  answered,  that  the  family  meeting,  in  virtue  of  whose  deli*^ 
berations  the  property  had  been  directed  to  be  sold,  was  composed  of 
relations  who  had  an  interest  in  the  matter  on  which  they  decided; 
that  the  sale  was,  consequently,  made  without  the  legal  formalities, 
and  the  title  to  the  respondent  defective. 

The  court  confirmed  by  its  decree  the  correctness  of  the  defence, 
and  the  plaintiffs  appealed. 

Before  noticing  the  merits,  an  objection  made  by  the  plaintiffs  must 
be  disposed  of  They  contend  the  court  of  probates  had  no  jurisdic- 
tion of  the  matter;  that  it  was  through  error  they  went  there;  and, 
that  the  defect  being  one  rationt  materise,  consent  cannot  cure  it. 
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We  think  the  plaintiffs  were  right  in  their  first  opinion  on  this  sub- 
jecty  and  wrong  in  their  second.  The  court  of  probates  has  jurisdic- 
tion to  compel  purchasers  to  make  their  contract  complete  by  affixing 
their  signatures  and  giving  their  note.  The  plaintiffs  have  argued 
this  point  as  if  the  defendant  had  accepted  the  title^  given  his  obliga- 
tionsy  and  that  this  was  an  action  to  enforce  their  payment;  when  the 
application  is  merely  to  make  the  contract,  which  was  inchoate  by 
the  bidding,  complete  by  executing  the  writings  necessary  to  rexider 
it  so. 

The  court  having  power  to  order  the  sale,  has,  as  a  necessary  inci- 
dent, the  power  to  make  these  sales  in  a  legal  manner. 

The  family  meeting  was  composed,  in  part,  of  co-heirs  of  the  minor; 
and  it  is  contended,  that  as  they  were  joint  proprietors  with  her,  they 
could  not  legally  deliberate  and  decide  on  the  propriety  of  selling  the 
property. 

This  case  arose  previous  to  the  late  act  of  the  legislature  on  this 
subject,  and  must  be  decided  by  the  law  as  it  then  stood. 

That  law  contained  no  positive  provision  which  excluded  the  near- 
est relations  who  are  joint  owners  with  the  minor.  But  the  appellee 
contends  there  exists  one  in  the  reason  of  the  thing;  that  those  who 
have  an  interest  in  the  property  can  not  be  impartial  judges  of  the 
propriety  of  selling  it,  because  their  opinion  must  be  more  or  less 
influenced  by  the  consideration  of  the  effect  the  sale  will  have  on  their 
own  interests. 

We  were  struck  on  the  argument  with  the  force  of  the  objection, 
but  our  reflections  since,  have  much  Weakened  the  influence  we  were 
at  first  disposed  to  give  it  The  law  having  declared  that  heirs  either 
major,  or  minor,  can  not  be  compelled  to  remain  owners  in  com- 
mon, it  follows  they  can  not  be  influenced  by  the  desire  to  retard  or 
hasten  the  partition,  for  they  have  no  power  over  it  Iti  the  mantier 
in  which  the  partition  should  be  made  they  seem  to  be  equally  without 
an  adverse  interest  to  the  minor,  for  if  that  property  is  to  be  divided 
in  kind,  whatever  influence  the  division  may  have  on  a  portion  of  the 

[property  partaken  it  will  have  on  the  other,  more  particularly  as  the 
ots  must  be  drawn  for,  and  chance  decides  to  which  of  the  heirs  each 
lot  must  fall  If  on  the  contrary  it  is  to  be  soldUogether,  all  would 
share  alike  in  the  profit  or  the  loss  arising  from  the. sale.  Theie  is 
then  no  conceivable  interest  in  the  heirs  of  full  age  giving  false  and 
pernicious  advice  except  that  ^suggested  by  counsel  in  the  written 
arguihent,  that  being  owners  in  part,  they  might  be  anxidud  to  sell 
bemuse  they  could  buy  to  more  advantage  than  strangers^  who  would 
be  obliged  to  furnish  the  whole  price  of  the  property,' while 'they 
would  only  have  to  pay  that  portion  of  which  they  Were  not  owhers. 
But  the  interest  is  so  remote  and  uncertain,  where  the  sale  is  to  be 
made  on  credit,  that  we  can  not,  on  that  ground^  pronounce  the  in- 
competency of  the  co-heirs  to  form  a  family  meeting. 

The  late  act  of  the  legislature,  excluding  persons  such  as  those  who 
jbrmed  the  family  meeting  in  this  instance,  strengthens  this  conclu- 
sion.   If  the  law,  previous  to  its  passage,  was  as  it  is  contended  by 
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the  appellee,  the  act  was  vain  and  unnecessary.  It  is  true  that  the 
introduction  of  a  provision  by  statute  in  this  country,  is  not,  as  has 
been  properly  urged,  conclusive  evidence  that  the^aw  previous  to  the 
enactment,  was  otherwise,  but  in  doubtful  cases  it  creates  a  presump- 
tion it  was  so,  and  the  weight  which  properly  belongs  to  the  presump- 
tion, cannot  be  disregarded  by  a  court  of  justice. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  defendant  do,  within 
ten  days  from  the  rendition  of  this  judgment,  comply  with  the  con- 
tract entered  into  by  him  in  bidding  for  the  property  at  the  sale  of 
the  estate  of  the  ancestors  of  the  plaintiffs,  or,  that  in  default  thereof, 
a  writ  of  distringas  issue'to  compel  him  thereto;  and  it  is  further  or- 
dered that  he  pay  costs  in  both  courts. 

Seghers,  for  the  plaintiffs. 

Fierce,  for  the  defendant. 


J 
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EASTERN  DISTRICT,  MAT  TERM,  1828. 


Semple  v.  Buhler.    YI,  N.  S.  666. 

An  action  a^ntt  a  Bheriff,  for  takbg  an  intoffieient  bond«  ia  barrod  by  the  preacriptioa 
of  a  jean  negligenoe  and  nuJieaaanoe  of  pnblie  officere  come  within  the  definition  of 
quati  offence. 

THIRD  District 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  against  a  sheriflf,  in  which  reparation  is  claimed 
from  him  on  account  of  damages  which  the  plaintiffs  allege  they  have 
suffered  in  consequence  of  the  negligence  or  malfeasance  of  the  officer 
in  relation  to  proceedings  on  an  execution  against  one  of  their  debtors* 
The  case  was  before  the  court  in  February  term,  and  by  a  decision 
then  made  all  the  points  in  the  cause  were  settled,  and  we  believe, 
all  correctly,  except  one,  viz.  that  relating  to  the  prescription  of  one 
year,  pleaded  by  the  defendant  for  the  first  time  in  the  appellate 
court  This  plea  was  not  placed  amongst  the  papers  when  they 
wore  handed  to  the  judges  for  examination,  and  was  consequently 
neglected  or  very  slightly  investigated. 

The  right  of  defendants  to  avail  themselves  of  pleas  of  prescription 
even  on  appeals,  is  clearly  recognised  by  the  art  902  of  our  Code 
of  Practice;  and  a  plea  of  this  kind  having  (as  it  now  appears)  been 
regularly  filed  in  the  present  case,  it  only  remains  to  test  its  legal 
form  and  validity. 
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The  suit  was  commenced  on  the  25th  of  June,  1827.  The  mal- 
feasance of  the  sheriff  as  alleged  in  the  petition^  is  his  conduct  in 
taking  the  wife  of  the  debtor  as  surety  on  a  twelve  months'  bond, 
which  happened  on  the  27th  day  of  November  in  the  year  1823. 
Execution  was  issued  on  the  bond  against  the  husband  and  wife, 
the  latter  as  security,  who  obtained  an  injunction  to  stay  all  proceed- 
ings on  the  suit,  and  this  injunction  was  made  perpetual  by  a  decree 
of  the  district  court  of  the  second  judicial  district,  holden  for  the  parish 
of  Ascension^  on  the  19th  of  May,  1825.  By  this  decree  the  plaintiffs 
were  deprived  of  their  recourse  against  the  surety  on  the  bond,  the 
instrument  being  with  regard  to  her  void  ab  initio. 

According  to  these  facts,  it  is  unnecessary  to  determine  whether  the 
liability  of  the  officers  commenced  at  the  time  of  taking  the  bond,  or 
the  time  when  the  surety  availed  herself  of  the  protection  accorded 
by  law  in  favor  of  women;  for  more  than  one  year  had  elapsed  since 
the  last  period  before  the  commencement  of  the  present  action. 

Previous  to  the  adoption  of  the  Louisiana  Code,  it  is  believed  that 
the  short  prescription  of  one  year  would  not  have  barred  a  suit  for 
remuneration  on  account  of  damages  caused  by  malfeasance  or  ne- 
glect in  a  ministerial  officer,  by  deviating  from  his  duties  as  prescribed 
by  law;  although  such  conduct  might  come  within  the  definition  of 
quari  offence. 

In  relation  to  the  time  necessary  to  prescribe  against  actions,  the 
first  digest  of  our  laws  or  Civil  Code  made  few  or  no  changes  in  the 
rules  ordained  by  the  Spanish  laws.  The  Louisiana  Code  which  was 
promulgated  and  obtained  the  force  of  law  in  the  months  of  May  or 
June  1825,  fixes  with  considerable  precision  the  duration  of  the  differ- 
ent periods  of  time  necessary  to  acquire  or  lose  right  by  prescription. 
By  the  3501st  article,  actions  for  damages  resulting  from  offences  or 
quati  offences  are  limited  to  one  year  from  the  time  such  damages 
were  sustained.  This  rule  must  operate  on  all  claims  or  causes  of 
action  which  existed  in  favor  of  any  person  at  the  time  the  law  was 
promulgated,  as  well  as  such  as  may  have  arisen  in  consequence  of 
offences  or  ^tia^*  offences,  when  the  party  suffering  injury  or  sustain- 
ing damage  has  neglected  to  institute  a  suit  before  the  expiration  of 
the  year.  According  to  the  facts  as  extracted  from  the  record,  and 
above  stated,  it  is  clear  that  the  present  action  was  not  commenced 
until  more  than  one  year  had  elapsed  since  the  damage  complained 
of  had  been  sustained  by  the  alleged  negligence  or  misconduct  of  the 
riieriff;  and  this  is  the  result,  whether  the  time  be  computed  from  the 
day  of  taking  the  bond,  or  that  on  which  the  plaintiffs  were  finally 
enjoined  from  enforcing  its  obligation.  The  only  question  which 
remains  to  be  examined  is  whether  negligence  and  malfeasance  of 
public  officers  come  within  the  legal  definition  of  a  quasi  offence. 
Tlie  definition  of  offences  and  quasi  offences  is  found  in  the  2294th 
and  2295th  articles  of  the  Code;  and  it  most  clearly  embraces  the  con- 
duct attributed  to  the  officer  in  the  present  instance,  as  coming  under 
the  latter  term.    On  this  head  see  also  TouL  vol.  11,  p.  156  and  157. 
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The  law  makes  no  distinction  in  this  respect  between  public  minis- 
terial officers  and  private  individuals;  and  we  ought  not  to  distin- 
guish; and  were  we  at  hberty  so  to  do,  it  would  be  difficult  to  find 
any  good  reason  for  imposing  a  heavier  responsibility  on  a  public, 
Ihan  on  a  private  agent 

From  this  view  of  the  case  it  is  evident  that  the  judgment  of  the 
district  ^urt  must  be  reversed  and  the  plea  of  prescription  for  the 
present  be  sustained. 

It  is  not  for  us  to  question  the  wisdom  of  our  law  makers,  but  we 
deem  it  not  improper  to  express  our  opinion,  that  the  law  as  it  stood 
in  relation  to  actions  for  the  recovery  of  reparation  for  damages 
occasioned  by  quasi  offences,  as  it  regards  prescription,  was  more  con- 
sistent than  the  new  regulations.  Perhaps  under  the  old  law  the 
length  of  time  was  too  great.  But  it  is  not  easy  to  discover  why  a 
loss  occasioned  to  an  individual  by  the  negligence  or  malfeasance 
of  another  should  be  prescribed  against  by  a  shorter  period  than  that 
which  is  allowed  to  enforce  a  promise  to  pay  money  or  give  some 
specific  article.  What  can  be  the  difference  to  the  sufferer,  whether 
he  has  lost  by  the  negligence  or  unskilfulness  of  his  fellow-citizen,  or 
failure  of  the  latter  to  comply  with  some  promise  legally  made  by 
which  the  former  may  be  enriched  pro  ianto.  Damages  and  losses 
of  the  kind  now  under  consideration  would  have  been  more  properly 
regulated  by  the  new  prescriptions  of  three  or  five  years. 

The  law  is,  however,  different,  the  indulgence  granted  by  the 
Code  of  Practice  to  plead  prescription  on  the  appeal  (whether  correct 
or  not  we  do  not  pretend  to  say)  renders  it  obligatory  on  us  to  reverse 
the  judgment  of  the  district  court,  and  send  the  cause  back  for  a  new 
trial,  in  order  that  the  plaintiffs  may  avail  themselves  of  any  evidence 
in  their  power  to  show  an  interruption  of  the  prescription  here  pleaded 
by  the  defendant. 

Preston  J  for  the  plaintiff. 

Wails  and  Lobaelly  for  the  defendant. 


MAY  TERM,  1828.  lOP 


Boyd  V,  Warfield.     VI,  N.  S.  671. 

Damagofl  claimed,  as  growing  oat  of  proocedingt  originating  in  the  same  demand  may 
be  the  object  of  reconvention,  as  in  tliis  case,  damages  suffered  by  the  owners,  through 
an  attachment  issued  by  the  overseer  of  his  plantation  for  the  same  cause  of  action  as 
the  present  suit. 

FIRST  District. 

P0BTBR9  J'9  delivered  the  opinion  of  the  court. 

This  is  an  action  in  which  the  plaintiff  claims  his  wages  for  man- 
aging the  plantation  of  the  defendant.  The  general  issue  was  pleaded; 
a  plea  that  the  plaintiff  negligently  discharged  his  duty,  by  reason 
whereof  the  defendant  sustained  damage  to  the  amount  of  500  dol- 
lars; and  lastly,  a  demand  in  reconvention  for  damages  sustained  by 
the  defendant  in  consequence  of  the  plaintiff,  previous  to  the  com- 
mencement of  this  suit,  illegally  suing  out  a  writ  of  attachment 
against  him. 

The  plaintiff  filed  an  exception  to  the  action  in  reconvention,  and 
the  court  sustained  it. 

The  Code  of  Practice  provides,  that  in  order  to  entitle  the  defend- 
'  ant  to  institute  a  demand  in  reconvention,  it  is  requisite  such  demand, 
thongh  different  from  the  main  action,  be  necessarily  connected  with, 
and  incident  to  the  same.    Art.  «375. 

If  the  writ  of  attachment  was  taken  out  for  the  same  cause  of 
action  as  that  set  forth  in  the  petition  filed  in  this  cause,  we  think  it 
would  be  necessarily  connected  with  it,  for  the  damages  claimed  grow 
out  of  a  proceeding  originating  in  the  same  demand. 

Tlie  only  difficulty,  therefore,  is,  yy.hether  the  language  of  the  suit 
in  reconvention  being  general,  and  not  specifying  particularly  the 
cause  of  action  for  which  the  attachment  >vas  levied,  the  court  could 
admit  it.  The  true  test  in  such  cases,  we  think,  is,  could  proof  of  it's 
being  the  same  have  been  given  under  the  pleadings,  and  we  think 
there  can  be  no  doubt  that  under  our  liberal  practice  it  might.  If  so, 
the  court  erred  in  rejecting  the  claim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  .is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  cause  be  remanded  to 
the  district  court,  with  directions  to  it,  not  to  reject  the  demand  in 
reconventioti;  and  it  is  further  ordered,  that  the  appellee  pay  the  costs 
in  this  appeal. 

fVafts  and  Lobde/ly  for  the  plaintiff. 

Hfiplet/  and  Conrad,  for  the  defendant. 
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PARISH  Court  of  New  Orleans. 

If  the  surety  on  an  attachment  bond  be  needed  as  a  witness  by  the 
plaintiff,  it  is  proper  to  permit  plaintiff  to  substitute  another  surety 
for  him,  provided  no  absohite  and  definitive  right  had  been  acquired 
by  the  defendants,  resulting  from  the  obligations  imposed  by  the 
attachment  bond.  As  long  as  their  rights  are  merely  contingent, 
any  other  solvent  person  ought  to  be  accepted  in  his  place.  See 
1  A^.  S.  674,  and  authorities  there  cited. 


Daquin  et  aL  v.  Coiron  d  aL     VI,  N.  S.  527. 

ile  who  bids  at  an  auction  for,  and  in  the  name  of  another,  bos  not  the  Hgrht  of  aVkifib^f 
himself  of  the  bid,  in  ease  that  other  disowns  hb  anthority,  witMont'(h«  isierit  of  die 
owners  who  were  the  ? endbrs. 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 
The  plaintiffs  state  they  are  heirs  of  Thomas  Daquin  and  Prahdois 
Daquin,  who,  in  their  lifetime,  were  owners  of  a  tract  of  land  in  the 

\  Parish  of  Plaquemine,  known  by  the  name  of  Chine  Fit;(7n/,havihg 
forty-five  arpents  front,  with  the  ordinary  depth,  and  eighteen  slaves. 
That  after  the  death  of  Francois  Daquin,  his  daughter  Marie  Antoi- 
nette Daquin  remained  without  any  tutor  legally  appointed  to  her, 
although  her  uncle  Thomas  Daquin  pretend  to  act  as  such. 
^  That  the  said  Thomas  Daquin  in  his  own  name,  and  as  tutor  to  his 
brother's  daughter  did,  in  the  month  of  January,  1810,  pray  for  an 

"  order  of  sale  of  the  property  which  he  held  in  common  with  her,  but 
although  the  said  sale  was  ordered  it  never  was  effected  in  any  legal 
manner*,  nor  indeed  in  any  manner  at  all; — and  that  when  Thomas 
Daquin  died  in  September,  ISIO,  the  plantation  and  slaves  were  still 
his  property,  and  that  of  his  brother's  daughter  and  heir. 
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The  property  since  that  time  has  passed  through  several  hands, 
mid  the  respective  vendors  are  cited  in  warranty,  and  before  the  court* 
By  the  answers  they  have  put  in,  the  title  of  the  plaintiffs  is  denied« 
They  aver  the  laud  was  legally  sold,  and  that  all  the  right  of  the  peti- 
tioners is  by  that  sale  vested  in  them. 

They  further  plead,  that  the  property  was  sold  to  pay  thq  debts  of 
the  plaintiffs'  ancestors,  and  that  if  recovery  is  had  in  the  present  suit, 
this  money  must  be  repaid. 

And  finally,  that  the  defendants  are  bona  fidt  possessors  and  as 
such  are  entitled  to  retain  the  fruits  they  may  have  gathered  on 
the  property,  and  to  be  paid  for  any  improvements  they  may  have 
on  it. 

The  title  on  which  the  defendants  rely  is  derived  from  two  sales, 
one  made  by  the  court  of  probates  at  the  request  of  Thomas  Daquin, 
the  ancestor  of  one  class  of  the  heirs  now  before  the  court,  and  uncle 
to  the  other.  The  second  was  on  a  writ  issuing  from  a  court  of  ordi- 
nary jurisdiction  at  the  suit  of  those  who  had  originally  sold  to  the 
ancestors  of  the  plaintiffs. — The  first  requires  the  most  particular 
attention,  for  on  its  validity,  as  will  be  hereafter  seen,  the  legality  of 
the  second  depends. 

Oa  the  1 9th  of  December,  1808,  Whitten  Evans,  of  Philadelphia,  by. 
his  attorney  in  fact,  sold  to  Thomas  and  Francois  Daquin  the  planta* 
tion  now  sued  for,  and  eighteen  slaves,  for  the  sum  of  23,500  dollars, 
payable  in  six  equal  and  annual  instalments.  This  sale  contaitts  the 
pact  of  non  alitnando^  and  one  Charles  Borrome  Dufau  became, 
surety  that  the  purchasers  would  comply  with  the  contract. 

Shortly  after  the  date  of  this  sale  Francois  Daquin  died,  and  by 
Ae  request  of  the  surviving  partner  and  brother,  Thomas  Daquin, 
and  the  advice  of  a  family  meeting,  the  plantation  and  slaves  were 
put  up  at  auction,  and  adjudicated  to  one  Charles  Massicot,  through 
his  agent  Dufau,  the  same  who  was  surety  in  the  contract  between 
Evans  and  the  Daquins.  Massicot  denied  the  authority,  and  refused 
to  sanction  the  purchase.  The  plantation  remained  in  the  possession 
of  Daquin's  heirs  for  nearly  two  years,  when  Dufau  applied  to  the 
parish  judge,  had  himself  declared  the  buyer  in  place  of  Massicot, 
and  was.  put  i^  possession. 

The  validity  of  this  conveyance  to  Dufau  has  been  assailed  aa 
various  grounds: 

1.  That  there  was  not  such  a  family  meeting  deliberating  in  regard 
to  the  alienatipn  of  the  minors'  property  as  the  law  required. 

2.  That  the  minor  heir  of  Francois  Daquiu  was  not  assisted  by  s^ 
tutor. 

3.  That  the  property  was  sold  for  less  than  the  price  of  estimation* 

4.  That  it  was  stricken  off  to  Massicot,  not  to  Dufau,  i^nd  that  the 
latter  had  no  right  to  take  the  purchase  for  himself. 

5.  That  the  property  never  was  sold;  the  signature  of  the  paris|| 
judge,  the  tutor  of  the  minor,  and  that  of  the  surviving  partner  being 
wanting  to.  the  act  of  adjudication. 
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We  are  Strongly  inclined  to  the  opinion  that  all  those  objections  are 
well  taken,  and  supported  by  the  evidence  before  us;  but  we  deem' 
it  unnecessary  to  examine  any  but  the  last  two. 

In  the  process  verbal  of  the  sale  which  took  place  on  the  6th  of 
January,  1810,  it  is  stated  that  the  property  was  adjudged  to  Chs. 
Borrome  Dufau,  for  and  on  account  of  Charles  Massicot,  on  the  same 
credit  the  vendors  obtained  from  Evans,  for  23,260  dollars. 

Two  years  after,  viz:  on  the  26th  of  March,  1812,  a  memorandum 
is  inserted  in  the  process  verbal  of  the  sale,  stating  that  Massicot  hav- 
ing renounced  the  purchase  made  by  him,  the  judge  considered  C.  B. 
Dufau  as  the  purchaser,  and  had  put  him  in  possession. 

It  appears  to  us  the  parish  judge  had  no  authority  to  do  this,  and* 
that  such  an  act  on  his  part  did  not  transfer  the  property  to  Dufau. — 
We  leave  untouched  the  question  whether  Dufau  having  bought, 
without  authority,  could  not  be  compelled  to  take  the  property  at  the 
demand  of  the  owners  or  their  representatives:  but  admitting  that  he 
could,  there  certainly  existed  no  right  in  him  without  their  assent  to 
be  considered  as  the  buyer.  No  contract  had  intervened  between 
them.  The  land  was  not  adjudicated  to  him.  The  process  verbal 
of  the  sale  declared  it  had  been  bought  by  another.  It  is  most  clear 
then,  that  without  their  consent  no  title  to  it  could  pass  to  him,  and 
as  they  were  minors  that  consent  could  be  given  only  in  the  manner 
which  the  law  has  prescribed  for  the  alienation  of  their  property. 

It  does  not  appear  to  have  been  ever  given,  and  admitting  this 
objection  could  be  got  over,  the  other  appears  to  us  insurmountable. 
The  process  verbal  of  the  sale  is  neither  signed  by  the  vendor,  nor 
the  tutor,  nor  by  Thomas  Daquin,  then  alive. 

The  sale  therefore  was  inchoate,  as  wanting  the  signature  of  the 
parties,  and  the  judge  who  acted  as  auctioneer.  The  title  yet 
remains  in  the  vendors.  The  objection  that  might  perhaps  be  made 
under  other  circumstances,  to  the  representatives  of  Thomas  Daquin, 
that  he  acquiesced  in  the  sale  while  alive,  is  destroyed  by  the  fact  that 
he  too  died  before  Dufau  obtained  an  order  from  the  parish  judge  to  be 
put  in  possession,  and  that  he  never  assented  to  the  change  of  purcha- 
sers.— No  in)phed  assent  arising  from  any  act  of  the  plaintiffs,  or 
their  silence  during  their  minority  could  give  validity  to  these  pro- 
ceedings.    5  Marliriy  372;  8  Jbid,  222;  1 1  Ibid.  709;  12  Ibid.  347. 

Dufau,  soon  after  he  was  put  in  possession,  sold  the  property  to 
Montegut  and  Hebert.  To  this  act  of  sale,  Evans,  the  original  ven- 
dor, became  a  party,  and  accepted  their  engagement  to  pay  him. 
Failing  to  comply  with  their  promise,  an  order  of  seizure  and  sale 
was  taken  out,  and  the  premises  and  slaves  now  in  dispute,  sold.  It 
is  unnecessary  to  inquire  into  the  regularity  of  these  proceedings,  for 
conceding  they  were  perfectly  so,  they  could  only  transfer  the  right 
which  Montegut  and  Hebert  had  from  Dufau,  and  the  invalidity  of 
Dufau's  title  has  been  already  explained. 

The  same  observations  apply  to  the  defence  set  up  that  this  was  a 
partition,  not  a  sale. — Considering  it  as  a  licitation,  the  want  of  the 
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Vgiwtures  of  the  vendors^  and  the  party  under  whom  the  defendant 
cLaims  not  being  the  purchaser,  is  equally  fatal  to  his  title. 

The  most  important  question  in  the  cause  arises  out  of  the  clainji 
set  up  by  the  defendants  to  be  paid  for  the  improvements,  and  not  to 
be  responsible  for  the  fruits  they  have  gathered.  By  an  agreement 
on  record,  the  parties  have  consented  to  waive  all  questions  respect* 
ing  the  amount  of  the  improvements  until  after  the  decision  of  the 
court  on  the  titles.  But  we  have  been  pressed  in  the  argument  to 
express  our  opinion  on  the  principles  which  should  govern  the  court 
below  in  adjusting  the  claims  growing  out  of  this  part  of  the  case. 

The  plaintifis  admit  the  defendants  were  possessors  in  good  faith, 
and  the  qucstioin  is,  what  are  the  rights  of  such  a  possessor,  in  case  pJT 
eviction  by  the  real  owner? 

It  is  deemed  unnecessary  to  inquire  how  the  question  stood  in 
Spain,  or  how  it  would  be  decided  by  the  laws  of  that  country,  believ- 
ing, as  we  do,  that  our  Code  has  introduced  provisions  on  this  subject 
incompatible  with  any  other  previously  existing. 

This  case  must  be  governed  by  the  provisions  of  the  old  Code,aAd 
we  cite  from  it: 

Page  102,  art.  1,  it  is  declared  *Uhe  produce  of  the  thing  does  nox 
belong  to  the  simple  possessor,  and  myst  be  returned  with  the  thing 
to  the  owner,  who  claims  the  same,  except  in  case  of  the  detainer 
having  possession  bona  fide," 

Page  104,  art  12,  it  is  again  provided,  ^^  nevertheless,  if  the  plan- 
tations, edifices,  or  works,  may  have  been  done  by  a  third  perso.n, 
evicted,  btit  not  sentenced  to  make  restitution  of  the  fruits,  because 
said  person  possessed  bana  fidt^  the  owner  shall  not  have  a  right  to 
demand  the  suppression  of  the  said  works,  plantations,  or  edifices, 
but  he  shall  have  bis  choice  either  to  reimburse  the  value  of  the  ma- 
terials and  the  price  of  workmanship— or  to  reimburse  a  sum  equal 
to  the  enhanced  value  of  the  soil.'' 

Page  4S0,  ftrt.  30,  there  is  a  further  provision,  ^^  that  the  possession 
of  him  who  possesses  with  a  good  conscience  has  also  this  effect,  that 
while  he  is  ignorant  of  a  better  right  to  the  thing  than  his  own,  he 
enjoys  and  makes  his  own  the  fruits  which  he  gathers,  and  not  only 
those  which  he  reaps  from  the  ground  by  his  oVn  industry,  but  like- 
wise those  which  the  ground  produces  without  culture;  and  if  it  hap- 
pens that  the  thing  is  evicted  from  him,  he  shall  restore  no  part  of 
what  he  enjoyed  before  the  demand,  but  he  will  be  obliged  to  restore 
the  fruits  which  he  reaped  after  the  demand." 

It  would  be  difficult  by  positive  legislation  to  provide  more  clearly 
for  the  case  now  before  us,  than  the  enactments  just  cited,  do.  They 
expressly  declare  that  the  bona  fide  possessor  makes  the  fruits  bis  own 
and  they  as  expressly  declare  that  in  case  of  eviction  the  owner  must 
reimburse  him  the  value  of  improvements.  There  is  no  ground 
therefore  for  this  court  to  say  the  one  must  be  compensated  by  the 
other — if  we  did,  we  should  certainly  violate  the  commands  of  the 
law — ^for  the  possessor  would  not  make  the  fruits  his  own  if  we  de- 
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creed  he  should  pay  for  them;  and  where  would  be  the  difference 
between  his  paying  for  them  in  money  at  the  time  of  eviction^  or  in 
paying  for  them  in  improvements  by  which  the  estate  is  benefitted, 
we  are  unable  to  perceive. 

These  provisions  also  settle  another  question  much  debated  among 
the  civilians,  whether  the  owner  was  obliged  to  reimburse  the  value 
of  the  materials  and  workmanship,  or  merely  the  enhanced  value  of 
the  land.    They  give  the  choice  to  the  owner. 

The  judge  below  was  of  opinion  the  plaintiffs  should  recover  the 
property.  In  that  opinion  we  concur— as  we  do  also  in  the  view  he 
took  with  regard  to  the  ameliorations;  but  we  cannot  agree  with  him 
in  regard  to  the  defendants  cited  in  warranty,  not  being  paid  the 
amount  of  the  purchase-money  before  the  plaintiffs  are  put  in  poses- 
sion.    He  seems  to  think  they  had  no  right  to  stop  the  entry  of  the 

Setitioners  until  the  money  is  paid.  It  is  now  the  settled  jurispru- 
ence  of  the  court,  that  when  the  property  of  minors  is  sold,  to  pay 
the  debts  of  their  ancestors,  from  whom  that  property  is  derived,  they 
cannot  recover  the  property  on  the  ground  of  the  proceedings  being 
informal,  without  repaying  the  money  which  has  been  applied  to  their 
benefit  In  the  present  case  the  several  vendors  being  cited  in  war- 
ranty, the  parties  stand  before  us  in  the  same  situation  as  if  the  first 
Eurchaser  was  in  possession,  and  the  suit  had  been  instituted  against 
im. 

In  the  present  instance  the  right  of  the  several  vendors  cited  in 
warranty  has  not  been  passed  on  in  the  court  below;  nor  is  there 
any  evidence  before  us  of  the  value  of  the  improvements;  the  case 
therefore  cannot  be  finally  decided  on — it  must  be  remanded  for  in- 
vestigation on  these  points,  and  the  facts  once  ascertained,  one  judg- 
ment can  settle  the  rights  of  all  the  parties  before  us. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  the  case 
be  remanded  for  a  new  trial,  and  that  the  appellees  pay  the  costs  of  this 
appeal. 

Derbigny,  for  the  plaintiffs. 

Mazurtau  and  Grf/mes^  for  the  defendants. 


'i.^ 
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Overton  r.  Gervais.     VI,  N.  S.  685. 

A  creditor,  who  has  oompelled  his  debtor  to  give  Barety  before  the  debt  was  payable,  muat 
afterwards  proceed  agaiDst  him  by  tuit  ia  the  ordinary  way. 

FIRST  District 

« 

MABTiNy  J.y  delivered  the  opinion  of  the  court 

The  plaintiff  having  had  judgment  in  this  court  for  the  first  instal* 
meot  of  the  price  of  a  number  of  slaves  he  had  sold  to  the  defendant, 
(after  having  attached  the  property  of  the  latter,  before  any  instal- 
ment bad  become  due,)  5  iV.  S.  682,  now  offered  a  supplemental  pe- 
tition, in  the  court  of  the  first  district  from  which  the  attachment  had 
issued,  praying  for  judgment  for  the  second  and  third  instalments 
which  were  now  due. 

The  court  refused  to  permit  the  petition  to  be  filed,  because  judg- 
ment had  already  been  given  in  the  case,  and  because  a  supplemental 
petition,  relates  back  and  makes  part  of  the  original  one,  and  no  judg- 
ment can  be  rendered  now  or  hereafter  on  the  matter  set  forth  but 
what  might  have  been  rendered  had  it  existed  at  the  time  of  the  judg- 
ment already  rendered. 

The  plaintifis  counsel  took  a  bill  of  exceptions  and  appealed. 

We  think  the  district  court  did  not  err.  A  creditor  whose  debt 
is  not  yet  payable  may  in  certain  cases  compel  his  debtor  to  give  him 
security  or  attach  his  property.  When  this  is  done,  if  the  debtor  fails 
to  pay,  the  creditor  must  proceed  against  him  by  suit,  notwithstanding 
the  security  he  has  by  bond  or  attachments;  for  judgment  cannot  be 
taken  by  default  for  a  debt  the  non-payment  of  which  cannot  be  pre- 
sumed, and  which  the  defendant  is  not  bound  to  deny,  because  it  is 
not  averred.  * 

In  the  present  case  the  defendant  appeared  by  his  attorney,  con- 
tested the  plaintiff's  claim  on  the  first  instalment,  failed  in  establishing. 
his  pretensions,  and  judgment  was  given  against  him.  If  his  failure 
to  pay  posterior  instalments  compelled  the  plaintiff  to  such  a  remedy 
by  suit,  he  must  allege  the  non-payment  of  the  instalments,  and  give 
the  defendant  an  opportunity  to  rebut  the  allegation,  by  a  citation. 

The  first  principle  of  justice  is  that  no  one  should  be  condemned 
unheard,  or  without  being  cited  to  be  heard.  The  attachment  of  one's 
property  is  not  in  our  law  considered  as  a  citation — for  the  sheriff 
is  required  to  cite  the  party  by  advertisements.  Now,  a  citation  ne- 
cessarily relates  to  a  complaint  previously  made,  and  the  complaint 
most  follow,  not  precede  the  injury  to  be  redressed. 
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At  the  lime  judgment  was  given  for  the  first  instalment,  no  com- 
plaint had  been  made  that  ihe  two  following  were  unpaid,  the  de- 
fendant was  therefore  no  longer  in  court,  though  some  of  his  pro- 
perly might  be  in  the  custody  of  the  sheriff,  this  property  he  was  at 
liberty  to  regain  by  giving  bond.  A  creditor  who  has  surety  or 
security  for  his  debt  cannot  obtain  judgment,  without  giving  his 
debtor,  by  a  citation,  the  opportunity  of  contesting  it,  or  proving 
payment. 

It  is  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Ripley  and  Conrady  for  the  plaintiff. 

Duncatiyiox  the  defendant 


Orleans  Navigation  Company  v.  Bingay. 

VI,  N.  S.  688. 

He  who  recoDTcnet  m  considered  at  a  plaintiff,  and  a  finding  in  his  favor,  without  limi* 

tation  most  be  viewed  as  emhracing  his  whole  daim. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  from  the  defendant  the  sum  of  3S4 
dollars  arrearage  of  rent,  or  interest  stipulated  to  be  paid  by  him  aa- 
nuatly  and  perpetually  on  the  price  of  a  lot  of  ground  purchased 
from  the  plaint.ffs.  The  answer  contains  two  exceptions  to  the  ac- 
tion. 1.  That  no  such  body  corporate  as  the  Navigation  Company 
exists.  2.  If  it  does  legally  exist,  according  to  the  terms  of  its  charter 
it  has  no  right  to  acquire  or  hold  property  situated  as  that  is  wUch 
was  sold  to  the  defendant.  These  exceptions  were  overruled  by  the 
court  below,  and  we  think  correctly. 

The  pleas  to  the  action  in  relation  to  its  merits  are  a  general  de- 
nial and  compensation  to  the  amount  of  201  dollar^.  Tbec^^se  was 
submitted  to  a  jury,  who  found  for  the  plaintiffs  the  full  a^ioi^nt  of 
their  claim,  and  judgment  beiqg  rendered  in  pursuance  of  the  ve;)r- 
dict,  the  defendant  appealed. 

Some  time  previous  to  the  commencement  of  the  present  ^ait,  the 
plaintiffs  had  instituted  one  to  lecover  arre^ages  which  were  thm 
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due,  to  which  the  defendant  pleaded  in  compensation  and  recon- 
vention, an  amount  as  due  and  owing  by  them  to  him,  which  ex- 
ceeded their  claim  by  the  sum  of  201  dollars,  now  pleaded  in  com- 
pensation. The  former  cause  was  also  submitted  to  a  jury,  who 
found  for  the  defendant,  without  stating  any  amount,  and  judgment 
was  pronounced  conformably  to  the  verdict,  from  which  an  appeal 
was  taken,  and  the  judgment  was  affirmed  by  the  Supreme  Court. 

The  defendant  in  the  cause  now  under  consideration  relied  on  the 
former  judgment,  as  res  judicata  in  his  favor,  for  the  "surplus  which 
he  then  claimed  by  way  of  reconvention,  and  requested  the  judge  a 
quo  to  instruct  the  jury  to  this  effect,  which  was  refused,  and  he  took 
a  bill  of  exceptions.  Notwithstanding  the  able  argument  of  the 
counsel  for  the  appellees,  made  before  this  court  in  support  of  the 
district  judge's  opinion,  we  think  that  on  this  point  he  erred. 

In  relation  to  the  surplus  which  the  appellant  claimed  in  the  former 
action  against  him,  by  his  petition  in  reconvention,  he  can  be  viewed 
in  no  other  light  than  a  plaintiff,  and  the  finding  in  his  favor  without 
limitation  or  restriction,  must,  according  to  several  decisions  of  this 
court,  be  considered  as  embracing  the  whole  amount  of  his  claim, 
subject,  however,  to  a  deduction  of  the  sum  claimed  by  the  plaintiffs 
in  their  original  petition.  See  4  Mar  tin  y  311;  5  Ibid,  451;  and  3  N. 
S.7. 

By  allowing  the  amount  offered  in  compensation  of  the  sum 
claimed  by  the  plaintiffs  in  this  suit,  there  remains  a  balance  due  to 
the  latter  of  123  dollars,  for  which  alone,  in  our  opinion,  they  are 
entitled  to  have  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court,  be  avoided,  reversed  and  annulled:  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiffs  and  appellees 
do  recover  from  the  defendant  and  appellant,  one  hundred  and  twenty- 
three  dollars;  the  appellees  to  pay  the  costs  of  appeal,  and  the  appel* 
lant  those  of  the  district  court. 

Workman  and  Duncan^  for  the  plaintiffs. 

Mercier  and  Buchanan,  for  the  defendant 
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Fisk  V.  Browder  et  al.    VI,  N.  S.  691. 

THIRD  District. 

Whether  t\\ro  sheriiTs  may  be  sued  together  for  illegal  returns,  on 
different  writs  in  the  same  suit? 
The  action  for  an  illegal  return,  is  prescribed  by  one  year. 

Mathews,  J.,  said: — The  Louisiana  Code  obtained  the  force  of 
law  in  the  city  of  New  Orleans  on  the  20th  of  May,  1825;  it  was 
most  probably  received  in  the  parish  of  West  Feliciana  before  the 
month  of  November  of  that  year. 


Gayles'  Heirs  v.  Gray-     VI,  N.  S,  693. 

A  grant  in  the  usaal  form,  and  tiipied  by  an  officer  anthorised  to  grant  land  under  the 

Spanish  ^oTornmcnt,  is  legal  evidence  to  go  to  the  jary* 
Whether  the  land  was  the  proper  subject  of  a  gfrant,  or  political  circnmstances  prevented 

a  title  passing,  are  questions  as  to  the  effect^  not  the  legality  of  the  grant 

THIRD  District 

PoRT£B,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  petitory  action.  On  the  trial  in  the  court  below,  the 
plaintiffs,  in  support  of  their  title,  offered  in  evidence  a  grant  from  the 
Spanish  government  Several  objections  were  made  to  it,  and  over- 
ruled, and  it  was  read  to  the  jury.  As  soon  as  the  reading  was  gone 
through,  we  are  informed  by  a  bill  of  exceptions,  the  defendant's 
counsel  objected,  '<  that  the  said  patent  could  not  be  considered  as 
legal  evidence  under  the  issue,  in  this  case,  because  it  appeared  on 
the  face  of  it  to  have  been  executed  by  an  authority  having  no  right 
to  grant  titles  to  lands  in  Louisiana  at  the  time  it  was  dated.''  The 
court  was  of  this  opinion,  and  withdrew  the  paper  from  the  jury. 

It  appears  to  us  the  court  below  erred.  The  grant  was  in  the  usual 
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fonn,  and  clothed  with  the  signature  of  an  officer  authorised  to  issue 
grants  for  lands  by  the  Spanish  government.  Such  instruments,  it 
has  been  frequently  decided,  are  legal  evidence,  and  we  see  no  rea- 
son to  take  that  which  was  offered  in  this  case  out  of  the  general  rule. 
Whether  the  land  in  dispute  was,  at  that  time,  a  proper  subject  for 
a  grant  by  this  officer — whether,  from  political  changes,  his  power  to 
make  a  concession  of  it  had  not  ceased,  was  certainly  a  grave  ques- 
tion. But  it  was  one  as  to  the  effect  of  the  instrumeut,  and  pre- 
sented no  legal  obstacle  to  its  introduction  as  proof  in  the  cause. 
Whenever  an  instrument  of  writing  is  legally  proved  and  relevant  to 
the  matter  at  issue,  it  should  be  received  in  evidence.  The  influence 
it  should  obtain  in  deciding  the  rights  of  the  parties  can  only  be 
ascertained  when,  after  all  the  evidence  is  received,  the  cause  is 
examined  on  its  merits. 

It  is  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed:  that  the  cause 
be  remanded  to  the  said  court,  with  directions  not  to  refuse  permission 
to  the  plaintiff  to  read  in  evidence  the  grant  to  their  ancestor;  and  it 
is  further  ordered  and  decreed,  that  the  appellee  pay  the  costs  of  this 
appeal. 

McCaUby  for  the  plaintiff. 

Hennen,  for  the  defendant 


Arsenaux  t^.  Michel.     TI,  N*  S.  695. 

COURT  of  Probates  Parish  of  St.  James. 

A  curator  cannot  be  allowed  credit  for  higher  than  legal  fees  pstid 
by  him  to  the  parish  judge.  The  fees  of  the  parish  judge  are  fixed 
by  law;  of  this  law  no  one  can  plead  ignorance;  if  the  curator  paid 
higher  fees  he  did  so  in  his  own  wrong,  and  it  is  no  justification  that 
they  were  demanded  of  him. 

He  must  suffer  by  the  neglect  of  a  person  whom  he  entrusts  with 
the  collection  of  a  note  of  the  estate. 
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BourgignoD  v.  Boudousquie.     VI,  N,  S.  697. 

On  E  tale  of  a  tract  of  so  many  arpents  in  front,  with  the  osaal  depth,  the  side  lines 
will  be  presumed  to  be  parallel,  and  fall  perpend icolarlj  at  right  angles  on  the  fh>nt, 
unless  expressions  in  the  deed  control  the  legal  intendment 

FIRST  District. 

PoRTERy  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  states  in  the  petition  that  this  is  an  action  oibornagBf 
and  avers  that  a  boundary  post  was  placed  in  the  year  1792  between 
her  land  and  that  now  occupied  by  the  defendant,  which  boundary 
was  renewed  in  the  year  1821  by  the  person  under  whom  the  defen- 
dant claims. 

She  prays  for  a  survey;  for  a  definitive  settlement  of  the  bounda- 
ries: that  she  may  be  put  in  possession  of  the  part  belonging  to  her, 
now  occupied  by  the  defendant,  and  that  he  may  be  condemned  to  pay 
damages. 

The  defendant  answers  that  all  the  allegations  in  the  petition  are 
untrue,  except  that  which  averse  he  purchased  the  premises  from 
Destrehan,  that  the  questions  respecting  the  titles  to  said  lands  and 
the  boundary  lines  have  long  since  been  settled  in  the  case  of  Fleming 
V.  Bourguignon.  He  concludes  by  citing  his  vendor  in  warranty, 
and  prays  that  he  may  be  compelled  to  make  the  title  good  to  the 
premises  sold  and  conveyed  by  him. 

To  this  defence  set  up  by  the  defendant,  Destrehan,  the  vendor 
called  in  warranty,  added,  that  the  plaintiff  was  barred  by  prescrip- 
tion for  demanding  damages;  and  that  for  the  same  reason  the  boun- 
daries could  not  be  changed,  because  the  respondent  and  those  under 
whom  he  claims  have  held  the  locus  in  quo  for  ten  years  under  a 
just  title,  and  with  good  faith.  And  latterly,  that  there  was  a  par- 
tition by  which  the  new  boundaries  now  contended  for  by  the  re- 
spondent, were  definitively  fixed. 

The  cause  has  been  once  before  the  court,  and  has  been  tried  three 
times  in  the  court  below.  At  the  first  trial  there  was  a  verdict  for  the 
defendant  which  on  appeal  to  this  court  was  set  aside.  On  the 
second,  the  jury  could  not  agree — the  third  trial  terminated  by  a  ver- 
dict similar  to  the  first,  and  from  the  judgment  rendered  on  it,  this 
appeal  has  been  taken. 

A  statement  of  all  the  evidence,  oral  and  written,  introduced  in  the 
court  below,  would  confuse  the  case,  which  if  stripped  of  irrelevant 
matter  does  not  present  much  difficulty. 
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No  original  grant  is  produced  by  either  party.  From  the  length 
of  time  the  land  has  been  possessed  one  may  be  presumed.  For 
upwards  of  forty  years  the  country  around  the  premises  in  dispute 
seems  to  have  been  occupied  by  several  proprietors  in  small  portions. 
In  the  year  1786  one  of  them  named  Andre  Friche,  who  owned  four 
arpents,  procured  a  survey  to  be  made  by  Carlos  Trudeau,  then  royal 
surveyor  of  the  province  of  Louisiana.  This  survey  has  been  pro- 
ducedy  and  it  is  of  great  importance  in  the  cause,  because  the  title 
under  which  the  parties  claim  call  for  it  as  a  boundary. 

It  is  unnecessary  to  trace  the  many  conveyances  farther  back  than 
the  year  1800,  at  which  time  we  find  that  one  Pierre  Caillaud  became 
the  purchaser,  from  a  certain  John  Hutchins,  of  one  arpent  and  a  half 
in  front,  and  that  the  same  day  he  acqinred  it,  he  sold  it  to  Antoine 
Cambre.  In  these  conveyances  the  land  is  designated,  as  being 
bounded,  above,  by  that  of  Friche. 

From  this  Cambre,  both  the  parties  before  us  derived  title;  the 
plaintiff  for  the  upper  half,  or  three-fourths  of  an  arpent  front;  the 
defendant  for  the  other  moiety^  The  plaintiff  or  those  under  whom 
she  claims  were  the  first  purchasers.  In  the  act  of  sale  the  land  is 
designated  as  containing  three-fourths  of  an  arpent  front,  being  thd 
half  of  that  which  the  vendor  acquired  from  Pierre  Gaillaut,  bounded 
above  by  the  lands  of  Andre  Friche,  and  below  by  that  of  the  seller. 

It  is  a  well  settled  principle  of  law  that  when  a  man  sells  so  many 
arpents  of  land  on  a  water  course  with  the  ordinary  depth  of  forty, 
he  is  understood  to  convey  the  superficial  quantity  which  results  from 
multiplying  the  depth  by  the  front,  or,  in  other  words,  that  the  said 
lines  must  be  run  at  right  angles  from  the  front,  unless  the  lines  are 
stated  to  close,  or  open,  or  other  expressions  used,  by  which  the  legal 
intendment  of  the  terms  so  much  front  and  depth  is  controlled. 

It  is  equally  clear  and  well  settled  that  if  the  owner  of  a  tract  of 
land  sells  it  out  by  separate  portions  at  different  times,  and  there  is 
not  enough  for  all  the  purchasers,  that  he  who  has  first  acquired  gets 
the  whole  quantity  he  has  bought,  and  the  second,  or  other  buyer, 
only  takes  what  remains,  after  satisfying  the  prior  sales.  Louisiana 
Code,  843. 

Let  us  apply  these  principles  to  this  case.  Cambre  being  the 
owner  of  one  arpent  and  a  half  of  land  in  front,  sold  to  the  person 
under  whom  the  plaintifi*  claims,  three-fourths  of  an  arpent  front, 
with  the  ordinary  depth,  without  words  restrictive  of  the  quantity 
these  expressions  convey.  The  purchaser,  therefore,  acquired  30 
superficial  arpents,  and  the  lines  must  run  so  as  to  give  that  quantity. 
If  there  is  not  a  sufficient  portion  of  the  land  owned  by  the  vendor,  to 
satisfy  the  purchase  of  those  under  whom  the  defendant  holds,  it  con- 
fers no  right  on  him  to  make  up  the  deficiency,  by  taking  a  part  of 
that  which  had  been  previously  conveyed  to  others. 

We  are,  therefore,  perfectly  satisfied  the  plaintiff  has  shown  a 
good  title  to  thirty  superficial  arpents,  and  that  the  defendant  has  no 
right,  under  the  terms  of  the  conveyance,  to  run  his  lines  in  such  a 
Vol.  I  v.— U 
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manner  as  will  diminish  that  quantity.  It  only  remains  (o  consider 
whether  any  thing  has  been  done  since,  by  the  parties,  which  goes 
to  destroy  the  just  pretensions  of  the  plaintiff  under  the  act  of  sale. 

On  this  part  of  the  subject  much  has  been  said,  and  many  objec- 
tions stated,  which,  although  highly  creditable  to  the  ingenuity  of 
counsel,  cannot  receive  the  sanction  of  this  court. 

It  appears  that  the  fence  which  divides  the  two  plantations,  has 
stood  lor  several  years  on  the  line  contended  for  by  the  defendant. 
How  this  error  originated,  the  evidence  does  not  inform  us,  nor  is  it 
important  to  inquire.  Though  acquiesced  in  for  some  years,  it  ap- 
pears, from  pro<^edings  had  at  different  times  in  court,  to  have  given 
great  uneasiness  to  the  plaintiff.  The  defendant  contends  this  fence 
was  placed  there  by  virtue  of  a  partition  made  between  the  proprie- 
tors of  the  respective  tracts.  We  are  unable  to  find  any  evidence  to 
satisfy  us  such  a  division  was  made  by  mutual  consent;  and  if  it  had 
it  would  clearly  have  been  in  error  of  the  rights  of  the  owner  of  the 
upper  half,  and  would  consequently  fall  within  the  principle  on  which 
in  a  case  similarly  circumstanced,  we  held  that  a  mistake  of  this  kind 
neither  destroyed  title,  nor  conferred  it  See  the  case  of  Broussard  v, 
Duhamel,  3  N.  S.  11. 

The  defendant  next  urges,  that  the  division  fence  has  stood  there 
for  such  a  length  of  time  as  enables  him  to  plead  the  prescription  of 
thirty  years.  Here  again  the  facts  fail  to  sustain  him.  And  if  such 
a  division  fence  had  been  erected  previous  to  the  time  Cambre  be- 
came the  purchaser  and  proprietor  of  the  two  tracts,  the  union  of 
both  in  his  person,  and  the  sales  made  by  him  giving  different  boun- 
daries, would  destroy  any  right  in  subsequent  purchasers  to  claim 
Under  ancient  limits.  This  very  case  is  put  in  the  Roman  Digest, 
liv.  10,  Hi.  1,  law  12.  And  the  framers  of  our  Code  have  adopted 
the  principle,  and  it  now  makes  a  part  of  the  positive  regulations  of 
the  state.    Louisiana  Code,  840. 

The  evidence  shows  the  defendant  has  possessed  ten  years  under 
the  line  formed  by  the  fences  now  standing  on  the  land.  If  the  case 
were  to  be  decided  by  the  new  Code,  this  would  be  sufficient;  but  by 
the  law  as  it  stood  previous  to  the  adoption  of  the  amendments  to 
the  old  Code,  thirty  years  were  required  to  enable  him  who  possessed 
under  an  erroneous  decision  to  plead  prescription.  7bu//ier,  liv.  2, 
tit.  2,  cap.  3,  no.  177,  811;  CodCy  liv.  3^  tit.  39,  law  6. 

The  plea  of  res  judicata  is  not  supported.  The  parties  were  not 
the  same  in  the  former  suit,  and  the  cause  did  not  proceed  to  final 
judgment. 

Some  objections  were  made  to  the  form  of  the  action.  But  it  ap- 
pears to  us  they  are  not  well  founded.  Nothing  in  the  proof  adduced 
shows  any  such  settlement  of  boundaries  as  precluded  either  of  the 
parties  from  resorting  to  this  action. 

And  as  to  the  objection  that  the  plaintiff  averred  in  his  petition  that 
aline  had  been  established  in  1792  of  which  there  is  no  proof,  we 
have  only  to  observe  that  the  defect  in  evidence  as  to  that  allegation 
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does  not  prevent  the  appellant  from  enjoying  the  benefit  of  the  other 
fiicts  which  he  has  established. 

On  the  whole  we  are  of  opinion  the  plaintiff  must  recover.  The 
verdict  of  the  juries  would  have  great  weight  with  us  if  this  case  de- 
pended on  matters  of  fact.  But  being  one  in  which  the  contest  is 
more  of  law  than  of  fact^  our  conclusions  can  be  more  relied  on  than 
those  of  the  jury. 

The  evidence  does  not  enable  us  to  say  whether  any  damages  are 
due,  and  if  it  did,  we  could  not  settle  the  amount.  The  case  must 
therefore  be  remanded  on  that  point. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fuN 
ther  ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  from 
the  defendant  and  be  put  in  possession  of  three-fourths  of  an  arpent 
of  front  land,  with  the  ordinary  depth  of  forty,  as  claimed  by  her  in 
her  petition,  giving  to  the  front  and  side  lines  the  same  course  and 
direction  as  the  lower  line  of  Andre  Friche,  according  to  a  survey 
made  by  Carlos  Trudeau,  in  the  year  1785,  filed  in  evidence  in  this 
cause.  It  is  further  ordered  that  the  cause  be  remanded  for  inquiry 
into  the  damages  sustained  by  the  plaintiff,  the  appellee  paying  costs 
in  this  court. 

Ripley  and  Conrad^  for  the  plaintiff. 

Hennen,for  the  defendant 


Nichols  V.  Pierce,     VI,  N.  S.  705. 

A  party  intecroi^ated  whether  he  did  not  agree  to  erect  a  eaw-mill  for  defendant,  may 
well  answer  that  he  agreed  to  pat  up  one  in  partnership  with  him,  bat  that  he,  the 
defendant,  failed  to  oomply  with  his  part  of  the  contract,  whereupon  they  had  reeoinded 
the  eooiract 

FIRST  District. 

On  this  head  Porter,  J.,  said: — ^The  appellant  complains  of  this 
answer,  inasmuch  as  it  states  matters  wholly  irrelevant  to  the  ques- 
tion put  But,  in  our  opinion,  the  judge  did  not  err  in  permitting  it 
to  b©  read  in  evidence.  The  Code  of  Practice  permits  the  party  inter- 
rogated to  state  other  facts  than  those  contained  in  the  interrogatories, 
provided  they  be  closely  linked  to  the  fact  on  which  he  has  been 


i 


124  SUPREME  COURT, 

[Nkfaob  «.  Pieree.] 

questioned.  In  this  instance,  the  connection  ismanifest^  between  the 
agreement  asked  about — and  the  nature  of  that  agreement — the  cause 
which  led  to  it — and  the  facts  which  produced  its  dissolution.  If  the 
knowledge  of  the  dissolution  of  the  partnership,  or  rather  the  joint 
consent  not  to  carry  into  eflfect  that  which  they  had  contemplated 
entering  into,  was  confined  to  the  parties,  and  no  witnesses  were 

K resent  when  such  an  understanding  took  place  between  them,  we 
ave  just  such  a  case  as  we  must  suppose  was  in  the  mind  of  the 
legislature,  when  they  extended  the  right  of  reply  beyond  a  catego- 
rical answer  to  the  question  propounded.    Code  of  Practice,  353. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 
M^  Caleb  J  for  the  plaintiff. 
Hennen,  for  the  defendant 


Balfour  v.  Browder.     VI,  N.  S.  708. 

The  prescription  of  the  action  of  a  party,  Injared  by  a  fiJae  retom»  rona  from  the  retnra. 

THIRD  District 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  against  the  sheriff  of  the  parish  of  West  Feliciana 
for  making  a  false  return  on  an  execution  issued  under  an  order  of 
seizure  and  sale.  The  facts  out  of  which  the  contest  arises,  are  stated 
somewhat  at  length  in  the  case  of  Balfour  v.  Chew,4  iV.  S.  154. 

Among  other  defences  offered  by  the  pleadings  is  that  of  the  pre- 
scription of  one  year. 

It  has  lately  been  decided  in  this  court  that  the  prescription  esta- 
blished by  the  3501st  article  of  the  Louisiana  Code  applies  to  the  acts 
of  a  sheriff  who  makes  a  false  return  on  a  writ  placed  in  his  hands 
for  execution.  The  return  complained  of  in  this  case  was  made  in 
May,  1824,  and  the  present  action  was  not  commenced  until  August, 
1826;  more  than  a  year  had  therefore  elapsed. 

But  it  is  contended  the  prescription  relied  on  does  not  run  from  the 
day  of  the  return  of  the  writ,  but  from  the  day  the  damage  was  sus- 
tained, and  that  in  this  case  it  was  not  until  after  the  decision  of  the 
Supreme  Court  in  the  case  of  Balfour  v.  Chew,  and  the  resale  of  the 
,property  first  seized,  in  consequence  of  the  untrue  return  of  the  first 
execution^  that  any  damage  was  sustained  by  the  plaintiff. 
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If  the  facts  alleged  in  the  petition  be  true,  and  they  must  be  so  con- 
sidered in  the  examination  of  the  question,  the  damage  was  sustained 
the  moment  the  false  return  was  made.  The  complaint  of  the  peti- 
tioner is,  that  the  land  was  in  fact  sold  for  9450  dollars,  and  that  the 
defendaut  returned  that  it  was  sold  for  3450  dollars. — The  injury 
therefore  was  committed  the  moment  the  execution  was  returned 
into  court,  for  by  it  the  defendant  was  deprived  of  a  credit  of  6000 
dollars  to  which  he  was  entitled.  The  clause  contained  in  the  3502d 
article  of  the  Code  which  makes  the  prescription  run  from  the  day 
the  damage  is  sustained,  may  perhaps  give  rise  hereafter  to  difficult 
questions,  though  it  does  not  present  such  in  the  present  case.  As 
at  present  advised,  we  conceive  it  to  apply  to  cases,  where  the  act 
itself  would  not  furnish  ground  for  an  action,  but  where  as  a  conse- 
quence of  that  act  damage  was  sustained. — Where  the  injury  is  con- 
sequential rather  than  direct;  of  which  an  example  may  be  given 
from  another  system  of  jurisprudence  where  words,  not  actionable  in 
themselves  when  spoken,  may  become  so  if  they  produce  injury;  or 
if  a  man  were  to  erect  a  nuisance  on  the  highway,  by  which  one  of 
his  fellow-citizens  sustained  damage — in  these,  and  similar  cases,  the 
prescription  would  not  run  from  the  day  the  act  was  committed,  but 
from  the  day  that  the  injury  was  suflfered.  The  reason  is  obvious, 
because  no  right  of  action  existing  until  the  damage  is  sustained,  the 
plaintiff  cannot  be  barred  by  not  bringing  suit  before  he  had  a  right 
to  do  so.  But  where,  as  in  the  present  instance,  the  injury  was  the 
direct  and  immediate  result  of  the  act  of  the  defendant,  and  the  right 
of  action  existed  the  moment  the  false  return  was  made,  the  prescrip- 
tion was  from  the  time  the  act  was  committed;  because  then  in  truth, 
to  use  the  language  of  our  Code,  the  damage  was  sustained.  It  is 
not  in  our  judgment  a  satisfactory  answer  to  this  doctrine  to  say, 
that  if  the  land  had  risen  in  value  it  might  have  produced  more  on 
the  second  sale  than  the  first,  isind  that  no  loss  would  have  been  suf- 
fered by  the  plaintiff.  If  it  did  produce  more,  this  might  have  been 
offered  in  mitigation  of  the  damages  which  the  plaintiff  could  have 
claimed  in  an  action  on  the  false  return,  but  certainly  would  not  have 
defeated  it. 

As  to  the  argument  urged  in  the  court  below  and  to  the  overraling 
of  which  by  the  judge  in  his  charge,  a  bill  of  exceptions  w«s  taken 
that  prescription  could  not  run  until  after  the  deci^on  of  this  court, 
because  the  plaintiff  could  not  know  until  then,  what  would  be  the 
effect  of  the  return  made  by  the  defendant,  it  has  with  great  pro- 
priety not  been  pressed  here.  It  is  as  novel  as  unsound;  the  plaintiff 
might  with  just  as  much  propriety  and  correctness  argue,  he  did  not 
know  the  prescription  was  of  one  year. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

II* 


i 
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Higgins  V.  M'Micken.    VI,  N.  S.  71 1. 

No  appeal  Ilea  from  the  refuaal  of  a  court  of  thia  atate  to  transfer  a  auit  to  the  federal 

court 

THIRD  District 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  appeal  is  taken  from  a  judgment  of  the  court  below,  by  which 
that  court  retained  jurisdiction  of  the  cause,  contrary  to  the  right  of 
the  defendant,  as  alleged,  to  have  it  removed  into  the  district  court 
of  the  United  States  for  the  eastern  district  of  the  state  of  Louisiana. 

This  court  has,  in  several  instances,  entertained  jurisdiction  of 
causes  on  appeals,  wherein  similar  applications  for  removal  had  been 
made,  and  the  decisions  were  in  favor  of  the  claims  of  the  applicants. 
Such  decisions  or  judgments  were  properly  considered  as  final,  in 
consequence  of  sustaining  the  petitions  for  removal.  A  request  to 
change  the  jurisdiction  of  a  suit  from  a  state  court  to  one  of  the.  Uni- 
ted States,  under  the  law  of  congress,  is  analogous  to  a  plea  on  the 
part  of  the  defendant,  to  the  jurisdiction  of  the  court  in  which  pro- 
ceedings commenced;  and  when  a  removal  is  ordered,  the  plaintiff 
would  be  without  remedy  against  such  order,  however  illegal  it  might 
be,  unless  by  appeal. 

The  case  is  entirely  different  when  the  inferior  court  retains  juris- 
diction. The  order  is  then  a  mere  interlocutory  decree,  which  has 
not  the  effect^of  doing  an  irreparable  injury  to  the  party  against  whom 
it  is  pronounced.  If  such  decree  be  erroneous,  the  error  may  be  cor- 
rected on  an  appeal  from  a  final  judgment  rendered  in  the  cause. 
The  plea  in  abatement,  or  application  to  remove,  will  then  be  subject 
to  examination. 

It  is,  therefore,  ordered,  adjudged  and  decreed^  that  the  appeal  be 
dismissed,  with  costs. 

Predion,  for  the  appellant. 
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Parker  v.  Wdden.    \'I,  N.  S.  713. 

No  Ixitereet  can  be  allowed  on  an  aoUqaidated  claim. 

A  claim  cannot  be  liquidated  without  the  concurrence  of  both  parties. 

When  tlie  contract  atatet  a  privilege  eiisting  on  the  thing  sold,  and  die  yendee  dis- 
chargee the  vendor  from  the  consequences,  he  cannot  resist  the  privilege  on  the  ground 
that  the  act  from  which  it  results  was  not  duly  registered. 

PARISH  Court  of  New  Orleans. 

M ATHEwSy  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  on  a  contract  between  the  mayor  and  the 
plaintiff  in  pursuance  of  an  adjudication  publicly  made  to  the  latter 
as  the  lowest  bidder,  to  fill  up  certain  lots  and  streets  on  th^  batture* 
The  undertaking  was  a  sequence  of  an  ordinance  passed  by  the  city 
counsel^  which  required  the  work  to  be  done  at  the  expense  of  the 
owners  of  the  lots  in  that  part  of  the  city,  on  their  neglect  or  refusal 
to  cause  it  to  be  executed  after  a  certain  time  prescribed.  The  present 
claim  is  against  the  defendant  as  one  of  these  owners;  and  judgment 
being  rendered  in  favor  of  the  plaintiff  with  a  right  of  lien  or  privi- 
lege on  the  lots  which  were  filled  up,  the  defendant  appealed. 

In  opposition  to  the  correctness  of  this  judgment  the  counsel  for 
the  appellant  has  filed  many  points.  Some  of  them  relate  to  the 
manner  in  which  the  work  was  adjudicated,  suggesting  informalities 
in  the  proceedings.  These  we  deem  it  unnecessary  to  examine,  as 
the  evidence  of  the  case  abundantly  proves  that  the  lots  were  filled 
up  by  the  plaintiff,  and  that  they  were  increased  in  value  to  the 
amount  claimed  by  him,  for  his  work  and  labor,  and  this  to  the  ad- 
vantage of  the  present  proprietors;  any  question  which  might  arise  on 
these  points  has  already  been  settled  in  the  case  of  the  Police  Jury 
V.  Hampton,  5  N.  S.  392. 

There  are  are  three  grounds  of  objection  to  the  correctness  of  the 
judgment  of  the  court  below  which  might  be  noticed.  1.  The  allow- 
ance of  interest  2.  The  loss  of  privilege  of  lien  on  the  real  estate 
which  was  improved,  in  consequence  of  the  failure  of  the  contractor 
for  the  work  to  have  the  evidence  of  his  contract  recorded  before  the 
sale  of  the  lot  from  Gravier's  heirs  to  the  defendant.  3 .  The  declared 
intention  of  the  owner  to  cause  the  work  to  be  done  under  his  own 
contract  with  M'Donough,  and  forbidding  the  plaintiff  to  proceed  in 
its  execution. 

According  to  the  Code  of  Practice,  art  554,  interest  cannot  be 
legaUy  allowed  on  accounts,  or  unliquidated  claims.*    A  question 

^  This  prohibition  has  been  repealed  hj  tet  of  1839. 
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here  arises  whether  the  claim  of  the  plaintiff  be  unliquidated.  By 
the  contract,  the  price  which  he  was  to  receive  for  his  labor  is  fixed 
and  certain  as  to  the  quantum  for  each  cubic  yard  of  earth  he  should 
put  on  the  lots;  but  the  whole  amount  which  may  be  exacted  from 
the  owners  individually,  depends  on  measurement,  and  in  this  respect 
requires  liquidation  between  the  parties,  in  order  to  place  the  claim 
on  the  footing  of  those  which  in  the  legal  acceptation  of  the  word 
may  be  considered  as  liquidated  or  certain.  No  act  of  one  of  the 
parties  alone  is  sufficient  to  liquidate  a  claim  which  is  in  any  manner 
uncertain  as  to  amount.  To  effect  this  would  require  the  concurrence 
of  both.  The  sum  claimed  by  the  plaintiff  is  rendered  certain,  but 
this  has  been  done  by  ex  parte  admeasurement  and  proof  of  the 
result;  we  think  that  interest  ought  not  to  have  been  allowed. 

Whatever  might  have  been  the  effect  of  the  want  of  registry  of  the 
contract  in  pursuance  of  which  the  plaintiff  proceeded  to  do  the  work 
undertaken  by  him,  to  defeat  his  claim  of  privilege  under  other  cir- 
cumstances than  those  in  which  the  present  cause  is  situated,  we  be- 
lieve that  the  defendant  cannot  profit  by  the  alleged  defect  of  recording 
according  to  the  actual  state  of  this  case. 

There  is  a  clause  in  the  act  of  sale  from  Gravier's  heirs  to  him^ 
which  gave  notice  that  the  privilege  or  lien  now  claimed  to  be 
enforced  on  the  property  then  sold  existed  at  the  time  of  sale — by  this 
clause  he  relieves  the  vendors  from  all  responsibility  on  account  of 
any  sum  of  money  that  might  be  recovered  against  him  for  the  ame- 
lioration of  the  lot  transferred  by  the  act  of  sale;  and  it  seems  to  us  to 
follow  as  a  corollary  that  he  took  this  risk  on  himself. 

The  plaintiff  obtained  the  contract  for  filling  up  the  batture  previous 
to  the  private  agreement  entered  into  between  the  defendant  and 
McDonough.  No  attempt  was  ever  made  to  carry  this  agreement 
into  effect  by  commencing  the  work. 

The  present  claimant  pursued  his  labor  without  interruption  or 
interference  from  either  of  the  parties  to  the  private  agreement.  He 
has  fulfilled  the  obligations  of  his  contract,  and  is  justly  entitled  to  the 
value  of  his  labor  as  fixed  by  the  judge  of  the  court  below. 

But  as  this  judgment  allows  interest  it  must  be  reversed,  which  is 
hereby  ordered,  adjudged  and  decreed;  and  it  is  further  ordered, 
adjudged  and  decreed,  that  the  plaintiff  and  appellee  do  recover  from 
the  defendant  and  appellant,  the  sum  of  two  thousand  and  forty- 
seven  dollars  and  thirty-nine  cents;  and  on  his  refusal  to  comply  with 
this  judgment,  that  the  lots  filled  up,  be  seized  to  satisfy  said  sun^ 
and  it  is  further  ordered  that  the  appellee  pay  the  costs  of  the  appeal^ 
and  the  appellant  those  of  the  court  below. 

Mercier  and  Buchanan^  for  the  plaintiff. 

Hoffman^  for  the  defendant 
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Perillat  t).  Pueche.     VI,  N.  S.  717. 

Parol  evidence  may  be  received  to  ahow  that  the  contract  sued  on  is  not  what  it  appears 

to  be,  bat  a  cover  to  an  asarioua  transaction. 

PARISH  Court  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  claims  from  the  defendant  a  large  portion 
of  the  rents  and  profits  of  a  certain  house  and  lot  which  he  sold  to 
the  latter  under  a  pact  a  remSriy  for  the  sum  of  1200  dollars;  alleging 
that  the  sale  was  made  in  consequence  df  an  usurious  contract,  by 
which  it  was  verbally  stipulated  that  the  purchaser  should  receive 
interest  at  the  rate  of  eighteen  per  cent,  per  annum  on  the  price. 
The  petition  does  not  contain  any  precise  and  formal  allegation  that 
the  contract  was  simulated  and  made  in  fraud  of  the  laws  against 
usury.  It  is  indeed  very  vague  and  indefinite;  but  from  the  whole 
context  it  may  be  gathered  that  the  object  of  the  plaintiff  is  to  be  re- 
lieved against  the  effects  of  the  sale,  as  having  been  made  with  a 
direct  intention  to  cover  usury.  The  court  below  refused  to  admit 
the  oral  testimony  offered  to  prove  the  real  contract  between  the 
parties  as  being  contrary  to  that  contained  in  the  act  of  sale,  and  gave 
judgment  for  the  defendant,  from  which  the  plaintiff  appealed. 

The  decision  of  the  cause  in  its  present  state  depends  on  the  bill  of 
exceptions  which  was  taken  to  the  opinion  of  the  judge  a  quoy  by 
which  he  rejected  the  testimony  offered. 

The  general  principle  of  law,  that  oral  testimony  cannot  be  received 
to  vary  or  contradict  written  agreements  or  contracts,  has  been  long 
established,  and  has  received  the  sanction  of  our  Code  to  the  fullest 
extent.  Louisiana  Code,  art.  2256.  This  rule  of  evidence  is  how- 
ever, not  so  stern  or  unbending  as  to  admit  of  no  exceptions.  When 
a  written  act  is  attacked  on  the  ground  of  fraud,  or  simulation,  oral 
testimony  is  admissible  to  establish  the  existence  of  those  facts  which 
when  legally  established  operate  a  defeasance  of  such  act  This 
exception  to  the  general  rule  is  clearly  recognised  in  the  decision  of 
the  case  of  Crozet's  Heirs  v.  Gaudet,  6  Martin,  524. 

Although  in  the  present  case  no  direct  or  pointed  charge  of  fraud 
or  simulation  is  made  against  the  vetite  a  remhi  as  a  cloak  to  the 
usurious  contract  which  really  took  place  between  the  parties,  yet 
that  such  attack  was  intended,  may  be  well  ascertained  from  the  reite- 
rated allegations  in  the  petition  of  usury  in  the  transaction. 

It  is  true  that  a  bona  fide  sale  which  grants  to  the  vendor  the  right 
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of  redemption,  although  the  property  may  have  been  sold  for  a  price 
less  than  its  value,  authorises  the  vendee  to  receive  the  fruits  as  his 
own  during  the  existence  of  the  contract.  But  if  the  seller  is  in  the 
habit  of  paying  usurious  interest,  or  other  circumstances  attend  the 
transaction,  calculated  to  raise  a  suspicion  against  its  genuineness,  it 
may  be  lawfully  assailed  on  account  of  usury.  Curia  PhiL  vtrbo 
UsurOj  no.  26. 

From  this  view  of  the  case  we  are  brought  to  the  conclusion  that 
the  judge  below  erred  in  rejecting  the  oral  testimony  offered  on  the 
part  of  the  plaintiff  to  show  that  the  act  of  sale  relied  on  by  the  de- 
fendant is  only  a  pretext  to  cover  an  usurious  contract. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
ther ordered  that  the  cause  be  remanded  to  be  tried  de  novoy  with 
instructions  to  the  judge  a  quo,  to  admit  the  testimony  of  witnesses  to 
show  that  the  pretended  vente  a  remiri  is  fictitious  and  simulated, 
and  was  entered  into  in  fraud  of  the  laws  against  usury;  and  that  the 
appellee  pay  the  costs  of  this  appeal. 

Youngj  for  the  plaintiff. 

Dtrbignyy  for  the  defendant. 


MAY  TERM,  1828.  131 


EASTERN  DISTRICT,  MAY  TERM,  1828. 

(CONTINUED.) 


Mayor  et  aL  v.  Morgan.     YII,  N.  S.  1 . 

The  city  coanoil  ure,  by  law^  jndgM  of  the  election  of  their  meftiben. 

No  mamdamuB  lies  to  compel  them  to  admit  a  member  whom  they  do  not  think  duly 
elected. 

And  the  Bheriff  who  executes  a  writ  ofdithingoi,  to  compel  obedience  to  a  mandamut  in 
sQch  a  case,  is  a  treepasser. 

The  Constitution,  art  6,  sect  98,  speaks  of  the  powers  of  the  state  government  only:  the 
legislatare,  in  establishing  corporations  may  enable  them  to  exercise  sabordioate  legi^ 
lation,  within  a  particalar  district,  over  their  members,  and  in  regard  to  their  rightt 
and  duties  as  corporatore;  and  the  exercise  of  this  legislative  power  in  the  city  council 
is  not  inconsistent  with  the  exercise  of  judicial  power  under  the  authority  of  the  state. 

PARISH  Court  of  New  Orleans. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

Obedience  havinj^  been  refused  by  the  city  council  to  the  peremp- 
tory mandamus,  issued  by  the  court  of  the  first  district,  commandiiig 
them  to  admit  to  a  seat  a  person  whom  they  had  refused  to  receire, 
a  writ  of  distringas  was  placed  in  the  hands  of  the  defendant,  sheriff  of 
the  parish^  who  seized  the  revenues  of  the  city.  Whereupon  the  pre- 
sent action  was  commenced  for  an  alleged  trespass.  He  justified 
under  the  authority  of  the  writ.  The  plaintiffis  were  nonsuited,  and 
appealed. 
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Their  counsel  has  assigned  as  errors  in  the  judgment  of  the  parish 
court. 

1.  That  the  appellee  is  liable  in  damages,  because  he  was  not 
bound  to  execute  the  writ,  and  could  dispute  the  authority  of  the 
district  court. 

2.  That  the  parish  court  had  jurisdiction  to  inquire  into  it. 
There  is  not  any  doubt  with  us  that  a  sheriff  is  bound  to  inquire 

into  the  authority  ofa  court  whose  writ  is  put  into  his  hands  for  exe- 
cution, and  that  he  is  liable  in  damages  for  any  injury  resulting  from 
his  executing  a  writ  issued  by  a  court  who  has  no  jurisdiction  of  the 
case  in  which  it  issued. 

Hence  it  follows  that  the  court  before  whom  a  remedy  is  sought 
for  such  an  injury,  must  necessarily  inquire  into  the  jurisdiction  of 
the  court  from  which  the  writ  issued. 

The  success  of  the  appellants  before  us,  depends  on  their  ability  to 
show  that  the  district  court  was  without  jurisdiction. 

Their  counsel  has  referred  us  to  the  constitution,  which  provides 
that  the  citizens  of  the  town  of  New  Orleans  have  the  right  of 
appointing  the  several  public  officers  necessary  for  the  administration 
and  police  of  the  said  city,  pursuant  to  the  mode  of  election  which 
shall  be  prescribed  by  the  legislature.     Art.  6,  sect.  23. 

To  the  sixth  section  of  the  thirty-fourth  chapter  of  the  acts  of  1816, 
1  Mart.  Dig.  331,  n.  38,  which  declares  that  the  city  council  shall  be 
judge  of  the  elections  of  the  mayor  and  recorder,  and  of  its  members. 

And  to  the  873d  article  of  the  Code  of  Practice,  by  which  it  is 
enacted  that  when  the  legislature  has  granted  to  a  corporation  the 
right  to  determine  the  validity  of  the  elections  of  its  members  or  offi- 
cers, courts  of  justice  shall  not  issue  mandates  to  inquire  into  that 
fact. 

So  the  district  court  was  ousted  of  all  jurisdiction,  if  the  legislature 
had  the  constitutional  power  of  rendering  the  city  council  judge  of 
the  elections  of  its  members — and  the  only  question  for  our  solution 
is,  whether  the  sixth  section  of  the  act  of  1816,  be  contrary  to  the 
constitution.     If  it  be,  it  is  void. 

We  are  ready  to  admit  that  we  have  found  this  case  one  of  consi- 
derable difficulty;  and  we  at  first  concluded  that  the  law  was  uncon- 
stitutional; because  to  inquire  into,  and  finally  determine  on  the 
rights  of  a  party  claiming  a  seat  in  the  council,  is  the  exercise  of  judi- 
cial power.  To  judge,  is  to  determine  the  rights.of  parties,  and 
nothing  else. 

We  thought  that  the  right,  created  by  law,  to  take  a  scat  in  the 
body  of  which  the  applicant  for  a  mandamus  asserted  he  was  a  mem- 
ber, could  not  be  distinguished  from  any  other  right  created  by  law — 
as  the  right  of  a  child  to  a  parent's  succession,  or  any  other  which  posi- 
tive legislation  confers.  And  we  concluded  that,  as  the  constitution 
has  declared  the  judicial  power  shall  be  vested  in  a  Supreme  and 
inferior  courts,  the  judges  of  which  must  hold  their  officers  during 
good  behaviour,  and  be  appointed  by  the  governor,  with  the  advice 
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and  consent  of  the  senate,  the  city  council,  being  composed  of  mem- 
bers appointed  for  a  term  of  years,  and  elected  by  the  people  of  their 
respective  wards,  b  not  a  body  in  whom  judicial  power  could  be  con- 
stitutionally vested. 

But  this  reasoning  presupposed  that  the  legislative,  executive,  and 
judicial  powers,  of  which  the  constitution  speaks,  are  i\ot  merely  the 
legislative,  executive,  and  judicial  powers  of  the  state,  exercised  over 
every  part  of  it,  and  over  every  individual,  dwelling,  sojourning,  or 
accidentally  being  within  its  geographical  limits,  but  included  those 
which  may  be  exercised  by  corpcurations,  within  certain  divisions  of 
the  state,  and  over  their  respective  members. 

If  it  were  true,  that  judicial  power  cannot  be  vested  in  the  city 
council,  because,  according  to  the  constitution,  judicial  power  must 
be  vested  in  a  supreme  or  inferior  court,  it  would  follow  that  the 
council  could  not  exercise  legislative  powers,  and  pass  ordinances, 
because  the  constitution  has  declared  that  the  legislative  power  is 
vested  in  a  senate,  house  of  representatives,  and  governor. 

We  think  the  constitution  speaks  of  the  powers  of  the  state  gov- 
ernment only;  that  the  legislature,  in  establishing  corporations,  may 
enable  them  to  exercise  subordinate  legislation,  within  a  particular  dis- 
trict, over  their  members,  and  in  regard  to  their  rights  and  duties  as  cor- 
porators— that  the  exercise  of  this  legislative  power  in  the  city  coun- 
cil is  not  inconsistent  with  the  exercise  of  judicial  power  under  the 
authority  of  the  state — that  the  legislature  had  constitutional  power 
to  enable  the  council  to  legislate  on  matters  within  the  scope  of  the 
charter,  notwithstanding  the  constitution  has  declared  the  legislative 
power  shall  be  vested  in  a  senate,  house  of  representatives, .  and 
governor. 

Likewise,  as  the  council  could  not  well  proceed  to  business  with- 
out ascertaining  the  rights  of  its  members  to  their  seats,  the  legisla- 
ture had  power  to  render  it  judge  of  the  validity  of  their  elections, 
and  prohibit  courts  of  justice  from  interfering  with  its  decisions. 
There  is  no  greater  incongruity  in  the  council  exercising  in  this 
respect,  within  the  city  of  New  Orleans,  a  kind  of  judicial  power, 
than  in  exercising  legislative  powers,  which  it  is  universally  admit- 
ted they  may  exercise,  in  matters  which  are  the  object  of  tlte  charier 
of  the  city. 

The  constitution  itself  contains  a  clause  that  supports  the  position, 
that  the  powers  it  speaks  of,  are  state  powers  only.  It  disqualifies 
the  mayor  of  New  Orleans  from  sitting  in  the  state  legislature. 

Now,  in  construing  an  instrument,  it  is  a  good  rule  to  give  effect 
to  every  clause,  nay  every  word  of  it. 

If  the  executive  powers,  of  which  the  constitution  speaks,  be  not 
state  powers  only,  the  mayor,  who  exercises  executive  power  in  the 
city,  was  excluded  by  the  clause  which  forbids  any  person  from  exer- 
cising both  legislative  and  executive  powers,  and  the  clause  which 
excludes  him  from  the  state  legislature,  was  absolutely  useless.  Its 
Vol.  IV.— 12 
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insertion  favors  the  idea  that  the  convention  contemplated  merely 
state  powers. 

This  reasoning  has  satisfied  our  minds.  If  it  were  not  absolutely 
conclusive,  it  would  create  such  a  doubt  as  would  forbid  us  to  de- 
clare an  act  of  the  legislature  unconstitutional. 

This  court,  and  every  court  in  this  state,  not  only  possesses  the 
right,  but  is  in  duty  bound,  to  declare  void  every  act  of  the  legisla- 
ture which  is  contrary  to  the  constitution.  The  due  exercise  of  this 
power  is  of  the  utmost  importance  to  the  people,  and  if  it  did  not 
exist  their  rights  would  be  shadows,  their  laws  delusions,  and  their 
liberty  a  dream;  but  it  should  be  exerted  with  the  utmost  caution, 
and  when  great  and  serious  doubts  exist,  this  tribunal  should  give 
to  the  people  the  example  of  obedience  to  the  will  of  the  legislator. 

It  is  desirable  that,  for  every  wrong,  there  should  be  a  legal  remedy 
in  a  court  of  justice.  But  in  Louisiana,  the  constitution  has  left 
every  judicial  power  in  abeyance  with  the  exception  of  that  vested 
in  this  court,  liable  to  be  called  into  action,  suspended  or  recalled  at 
the  discretion  of  the  legislature.  The  supreme  court,  with  one  single 
exception,  has  no  original  jurisdiction,  and  the  other  courts  have  only 
that  which  the  legislature  has  given  them. 

We  can  justly  boast  of  the  goodness  of  our  institutions,  but  they 
are  human,  ana  consequently  imperfect.  In  the  present  case,  the 
error  of  the  city  council,  if  it  be  one,  in  rejecting  the  claim  of  the 
applicant,  cannot  be  corrected  in  a  court  of  justice.  This  is  unfortu- 
nate, but  the  legislature  has  willed  it,  and  it  is  not  perhaps  the  only 
case  in  which  a  citizen  seeking  relief  in  the  temple  of  the  justice  of 
his  country,  may  find  the  divinity  turning  a  deaf  ear  to  his  com- 
plaints, and  her  ministers  powerless. 

We  conclude  that  the  act  of  the  legislature  of  1816,  did  not  vio- 
late the  constitution;  that  the  court  of  the  first  district  was  conse- 
quently without  jurisdiction,  that  its  proceedings  were  coram  non 
judice:  that  the  appellee  derived  no  authority  from  the  writ  of  dis- 
iringasy  and  was  guilty  of  a  trespass  in  seizing  the  revenues  of  the 
appellants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed.  That  there 
be  judgment  for  the  plaintifis;  and  that  the  case  be  remanded,  with 
directions  to  the  judge  to  ascertain  the  damages  sustained  by  them  in 
the  premises,  and  that  the  appellee  pay  costs  in  this  court. 

MoreaUf  for  the  plaintiffs. 

Livermorej  for  the  defendants. 
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Nolte  etal.v.  Their  Creditors.    VII,  N.  S.  9. 

The  endoner  of  an  aeoommodation  note,  U  merely  a  surety,  and  can  recover  no  more 

than  he  haa  paid. 
The  holder  of  a  note,  who  diachargea  or  gruniM  a  respite  to  the  payee,  thereby  releases 

other  parties. 
A  positive  rij^ht  conferred  by  law  on  the  doing  of  a  certain  act,  cannot  be  destroyed  by 

speenlations  as  to  what  would  have  been  the  situation  of  the  parties,  if  that  act  had  not 

been  done. 

FIRST  District. 

PosTERy  J.,  delivered  the  opinion  of  the  coart 

The  appellants  opposed  the  homologation  of  the  tableau  of  distri- 
bution filed,  by  the  syndics,  and  alleged  as  the  ground  of  their  oppo- 
sition,  that  they  were  not  placed  thereon  as  creditors  for  the  damages 
on  certain  foreign  bills  of  exchange,  which  were  drawn  by  the  insol- 
vents, and  returned  protested.  The  court  rejected  their  opposition, 
and  they  appealed. 

From  the  statement  agreed  on  by  the  parties,  it  appears  that  the 
appellees  were  endorsers  on  drafts  of  Nolte  &  Co.,  to  a  large  amount. 
Their  endorsements  were  not  on  real  transactions,  but  made  for  the 
accommodation  of  the  drawers,  and  the  bills  were  by  them  negoti- 
ated at  the  branch  bank  of  the  United  States  in  this  city.  When  the 
failure  of  the  drawers  took  place,  the  appellants  entered  into  arrange- 
ments with  the  bank,  by  which  they  gave  security,  and  obtained  time 
for  the  payment.  It  made  a  part  of  the  agreement  that  they  should 
be  released  from  the  damages;  and  the  principal  question  for  our 
consideration  is,  whether  not  having  paid  damages,  they  are  entitled 
to  recover  them  from  the  drawers. 

The  act  of  our  legislature  on  this  subject,  provides  that  on  thiB  re- 
turn of  any  foreign  bill  of  exchange  unpaid,  with  legal  protest,  the 
drawer  thereof,  and  all  others  concerned,  shall  pay  and  discharge  the 
contents  of  said  bill,  with  twenty  per  cent,  advance  for  the  damage 
thereof.     Af/ir/.  Dig,  vol.  1,  596. 

The  counsel  have  gone  very  fully  into  the  question,  whether  the 
endorsee  of  bills,  who  does  not  pay  damages,  has  a  right  to  recover 
them  from  previous  parties  on  the  instmment.  We  do  not  find  it 
necessary,  however,  to  express  any  opinion  on  this  point,  as  the  case 
must  be  decided  on  particular  grounds,  which  take  it  out  of  the  gene- 
ral rule,  conceding  that  rule  to  be  what  the  appellants  contend  it  is. 

It  is  admitted  the  appellants  did  not  take  the  bills  in  the  usual 
course  of  trade;  that  they  gave  no  consideration^  but  that  they  lent 
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their  names  to  the  drawers  for  their  accommodation.    It  is  also  admit 
ted  the  appellant  did  not  transfer  the  notes,  but  that  they  were  nego- 
tiated by  Nolte  &  Co.  for  their  own  use  and  benefit. 

It  was  not  made  a  question  at  the  bar;  and  if  it  had  been,  there 
can  be  no  doubt  the  court  may  look  beyond  the  form  in  which  this 
contract  is  clothed,  and  examine  into  its  real  character.  In  doing  so, 
it  is  at  once  seen  that  though  it  possesses  the  features  of  a  commer- 
cial transaction,  evidenced  by  bills  in  a  negotiable  form  and  endorsed, 
yet  that  in  point  of  fact  it  is  not  so.  The  drafts  never  were  in  the 
possession  of  the  appellants;  they  had  no  interest  in  them,  and  they 
did  not  transfer  them.  They  were,  therefore,  in  reality,  the'  sureties 
of  the  drawers,  to  enable  them  to  raise  money  in  market.  Their 
obligations  and  their  rights  must  h%  ascertained  by  a  reference  to  the 
general  law,  not  that  of  bills  of  exchange.  We  understand  it  to  be 
well  settled,  in  respect  to  accommodation  notes  or  drafts,  that  although, 
as  to  subsequent  parties  to  the  endorser,  the  rules  applicable  to  nego- 
tiable paper  apply  in  full  force,  yet  in  regard  to  those  who  agree  to 
accommodate  each  other  by  the  use  of  their  names,  these  obligations 
must  be  tested  by  the  ordinary  rules  of  law.  The  lex  mercatoria 
recognises  no  such  contracts.  Bay  ley  on  Bills,  224,  302;  Chitty  on 
Bills,  (ed.  1821,)  381. 

Viewing  the  transaction  in  this  light,  we  agree  in  opinion  with  the 
district  judge.  The  appellants,  as  sureties  of  the  drawers,  can  recover 
from  them  no  more  than  was  paid  on  their  account. 

The  appellees  have  assigned,  as  error  in  the  judgment  below,  the 
placing  the  appellants  on  the  tableau  as  creditors  for  the  balance  due 
on  a  note  of  Cromelien,  Davis  &  Co.,  of  which  the  insolvents  were 
endorsers.  The  objection  made  to  the  decision  of  the  judge  a  quOj  is, 
that  the  appellants  attended  a  meeting  of  the  creditors  of  the  makers, 
called  for  the  purpose  of  deliberating  on  the  propriety  of  according 
them  a  respitCy  and  that  they  (the  appellants)  voted  in  favor  of  it. 

We  think  the  objection  well  taken,  and  that  the  court  below  erred. 
There  is  no  rule  more  clearly  or  firmly  established  in  relation  to  ne- 
gotiable paper,  than  that  discharging  or  giving  time  to  any  of  the 
parties,  is  a  discharge  of  every  other  party  who,  on  paying  the  bill  or 
note,  would  be  entitled  to  sue  the  party  to  whom  such  discharge  or 
time  has  been  given.  The  court  below  seems  to  have  considered  the 
endorsers  were  not  injured  by  the  indulgence:  that  whether  the  appel- 
lants had  consented  or  not,  the  respite  would  have  been  granted. 
We  do  not  think  we  are  permitted  to  go  into  that  question.  What 
would  have  been  the  effect  of  the  appellants  refusing  the  indulgence, 
we  do  not  know.  What  influence  their  example,  either  in  rejecting 
or  acceding  to  the  prayer  of  the  petitioners,  might  have  had  on  the 
other  creditors,  cannot  now  be  ascertained;  and  a  positive  right,  con- 
ferred by  law  on  the  doing  of  a  certain  act,  cannot  be  destroyed  by 
speculations  as  to  what  would  have  been  the  situation  of  the  parties^ 
if  that  act  had  not  been  done. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
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the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered,  adjudged,  and  decreed,  that  the  case  be  remanded  to  the 
said  court,  with  directions  to  amend  the  tableau  by  rejecting  the  claim 
of  the  appellants  as  endorsers  of  the  note  of  Vincent  Nolte  &  Co; 
And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  appellants 
pay  the  costs  of  this  appeal. 

Crrymesy  for  the  appellants. 

Pierce  and  EustiSj  for  the  appellees. 


Saunders  v.  Taylor.     VII,  N.  S.  1 4. 

PARISH  Court  of  New  Orleans. 

By  Mathews,  J. — ^We  have  searched  in  vain  for  any  law,  either 
of  the  United  States,  or  of  this  state,  ancient  or  modern,  which  gives 
interest  on  judgments  as  a  legal  right.  According  to  the  2dd  section 
of  the  judiciary  act  of  congress,  passed  in  1789,  the  Supreme  Court 
IS  authorised,  on  an  affirmance  of  a  judgment,  to  decree  to  the  re- 
spondent in  error  just  damages  for  his  delay,  &a  In  the  case  of 
Saunders  v.  Ogden,  the  judgment  was  affirmed  without  damages; 
and  as  there  is  no  law  which  declares  that  judgments  shall  bear  inte- 
rest, we  cannot,  in  this  respect,  perceive  any  error  in  the  judgment  of 
the  parish  court 


Nolte  d  al  v.  Their  Creditors.     VII,  N.  S,  16. 

FIRST  District, 

In  the  case  of  a  cancurao,  an  appeal  lies  from  the  refusal  to  issue 
a  commission  to  take  testimony. 

12* 
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M'Naii-  v.  Richardson  et  al.    VII,  N.  S-  17. 

FIRST  District. 

A  contractor  employed  to  improve  a  lot  of  ground  acquires  a  pri- 
vilege for  the  value  of  the  amelioration.  See  Louisiana  Code;  art. 
3216;  Parker  v.  Walden,  6  A:  A  713. 


Austin  et  al.  v.  Palmer.     VII,  N.  S.  20. 

If  a  parent  make  a  feigned  sale  to  a  child,  the  property  will  be  ordered  to  be  collated. 
But  the  child  will  retain  the  part  of  it  which  is  eqaal  to  the  disposable  portion. 

COURT  of  Probates,  West  Feliciana. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  complains  that  the  court  of  probates  decreed  the 
collation  of  a  sum  of  money,  which  he  owed  to  his  mother,  now  de- 
ceased, of  whose  succession  a  portion  is  demanded. 

He  contends  the  court  erred,  because  he  showed,  by  a  notarial  act, 
the  receipt,  acquittal,  and  discharge  of  said  debt,  by  his  mother;  and 
because,  admitting  that  he  did  not  pay  the  said  sum  to  her,  the  no- 
tarial act  is  evidence  of  a  release  of  the  debt,  unless  it  exceeds  the 
part  of  the  deceased's  estate  which  she  was  by  law  authorised  to 
dispose  of. 

On  a  close  examination  of  the  evidence  we  think  it  sufficiently 
strong  to  prevent  our  interference  with  the  decision  of  the  inferior 
judge  on  the  question  of  fact;  and  conclude  that  it  is  established  that 
the  debt  was  not  paid,  and  the  receipt,  acquittance,  and  discharge, 
were  given  with  a  view  to  afford  to  this  party  an  advantage  over  his 
brothers  and  sisters. 

But  we  are  of  opinion  the  court  of  probates  erred  in  decreeing  an 
absolute  collation  of  the  whole  debt.  The  release  is  good  for  the 
portion  of  her  estate  which  the  law  leaves  atthedisposal  of  a  parent. 
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The  disposable  part  may  be  given  either  directly  or  indirectly,  and 
if  a  donation  be  of  more  than  the  disposable  part,  it  is  not  therefore 
void,  but  reducible.  4  Toullier,  471-5.  Even  when  the  donation 
assumes  the  shape  of  an  onerous  contract,  or  is  disguised  under  ano- 
ther form.     Ibid.  479, 485. 

Considering  the  receipt  given  at  an  advantage  to  a  child,  it  is  a 
direct  advantage  and  includes  a  donation,  which  is  good,  if  it  does 
not  exceed  one-third  of  the  donor's  liquid  estate.  If  it  does,  it  must 
be  reduced  to  the  said  third. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  annulled,  avoided,  and  reversed,  and  the 
case  remanded,  with  directions  to  the  judge  to  proceed  to  a  new 
partition,  without  requiring  the  appellant  to  collate  any  part  of  the 
debt  he  owed  to  his  mother,  if  it  does  not  exceed  the  one-third  part 
of  her  net  estate;  and,  in  case  it  does,  requiring  him  to  collate  the 
excess  between  the  debt  and  the  one-third  of  the  estate;  and  it  is 
ordered  that  the  appellee  pay  costs  in  this  court. 

fVatlSj  for  the  defendant. 


Williams  et  al.  v.  Winchester.     VII,  N.  S.  22. 

PARISH  Court  of  New  Orleans. 

When  goods  are  sold  to  an  agent  for  an  unknown  principal,  the 
latter  is  suable  when  discovered,  although  no  inquiry  was  made  by 
the  vendor;  unless  the  latter  let  the  day  of  payment  go  by  without 
demand  on  the  principal,  who  afterwards  pays  the  agent.  1  Camp. 
N.  P.  85;  4  Taunt.  576;  15  East,  65;  2  Livermore  on  Agency,  199, 
200. 


140  SUPREME  COURT. 


Dumford  v.  Parker  ei  al.    VII,  N,  S-  25. 

FIRST  District. 

If  the  vendor  promised  to  procure  a  ratification  of  the  vendee's 
title  from  a  third  person,  it  is  no  defence  that  the  title  is  perfect  and 
requires  no  ratification. 

Admitting  the  plaintiff's  title,  such  as  it  is,  to  be  perfectly  good, 
yet,  as  he  stipulated  for,  and  the  defendants  agreed  to  refund  him 
his  purchase  money,  on  his  assigning  all  his  rights  in  the  lots  to  them, 
in  case  Livingston  did  Qot  ratify  his  agent's  act  within  nine  months — 
as  this  ratification  has  not  been  obtained  before  the  expiration  of  the 
time,  nor  since,  the  plaintiff  is  entitled  to  receive  back  his  money,  on 
assigning  to  the  defendants  all  his  rights  in  the  lot. 


Desboulets  v.  Gravier,     VII,  N,  S.  27. 

Judgment  on  a  suit  for  the  price  of  a  vessel,  forms  no  res  jtidieata  as  to  a  suit  for 

damages  occasioned  by  the  illegal  detention. 

PARISH  Court  of  New  Orleans. 

By  Porter,  J. — ^We  do  not  think  the  plea  oi  res  judicata  sustained. 
In  the  first  suit  the  demand  was  for  the  price  of  a  vessel.  Here,  so 
far  as  we  gan  gather  any  thing  from  the  petition,  the  claim  set  up  is 
for  the  detention  of  the  vessel.  If  the  defendant,  in  his  answer,  had 
acknowledged  all  the  facts  in  the  petition,  and  averred  that  by  law 
they  furnished  no  cause  of  action,  we  are  inclined  to  think  judgment 
must  have  been  rendered  in  his  favor,  that  he  chose  to  join  issue  on 
the  merits,  and  admit  the  plaintiff's  testimony  without  opposition; 
the  case  must,  therefore,  be  decided  on  the  proof  adduced. 
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Bobeson  et  al.^s  Syndics!?.  Carpenter.     VII,  N.  S.  30. 

Judgment  againit  a  garnishee  does  not  prevent  his  creditor  from  showing  that  a  larger 

sam  is  due. 
When  the  plaintiff  in  attachment  releases  the  garnishee  against  whom  be  has  judgment, 

the  claim  of  the  defendant  in  attachment  is  revived. 
But  the  latter  cannot  issue  exeontion  till  the  satisfaction  be  entered  on  the  judgment  of 

the  plaintiff  in  attachment 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  action  is  on  an  open  account,  and  was  commenced  by  attach- 
ment. The  court  below  gave  judgment  in  favor  of  the  plaintiffs,  and 
the  defendant  appealed. 

The  most  important  questions  in  the  cause  grow  out  of  proceedings 
which  have  taken  place  in  the  state  of  Mississippi  against  the  de* 
fendant,  who  has  been  cited  and  condemned  there  as  garnishee  of 
the  insolvents.  He  contends  the  judge  erred:  first,  in  not  considering 
this  judgment  as  re^  yt/{;f/ca/a,  which  precluded  the  plaintiffs  from 
claiming  more  in  the  present  action  than  he  was  considered  to  owe 
in  that  suit:  and  secondly,  in  including  the  sum  for  which  he  was 
condemned  as  garnishee  in  the  decree  now  appealed  from. 
^  On  the  first  point,  we  are  of  opinion  that  such  a  judgment  does  not 
preclude  the  defendant  in  attachment  from  showing  that  his  debtor, 
who  was  summoned  as  garnishee,  owes  more  than  he  was  ordered 
to  pay  in  that  quality.  To  give  to  a  judgment  the  authority  of  res 
judicata^  it  is  among  other  things  necessary  that  the  demand  must 
have  been  made  between  the  same  parties,  and  formed  by  them, 
against  each  other,  in  the  same  capacity.  The  present  plaintiffs  were 
defendants  in  the  former  suit,  and  were  no  way  interested  in  estab- 
lishing that  funds  of  theirs  were  in  the  garnishee's  hands.  The  cori' 
testaiio  lilia  was  not  formed  between  them  on  that  point,  nor  on  any 
other. 

On  the  trial  the  plaintiffs  agreed  they  would  not  put  the  judgment 
they  expected  to  obtain  in  execution,  until  the  defendant  was  written 
to,  at  his  residence  in  the  state  of  Mississippi,  to  ascertain  from  him 
whether  he  would  be  safe  in  paying  here  the  amount  for  which  he 
had  been  condemned  as  garnishee;  and  that  if  he  decided  he  was 
not,  they  would  not  exact  the  same  under  the  judgment.  They  fur- 
ther introduced  a  release  from  the  plaintiffs  in  attachment  in  Missis- 
sippi, by  which  they  discharged  him  from  the  payment  of  the  judg- 
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ment  in  their  favor,  and  promised  they  would  execute  any  other 
acquittance  he  might  require.  They  further  stipulated  that  payment 
to  the  syndics  should  be  a  complete  bar  to  their  demand. 

The  case  of  a  defendant  who  has  been  sued  in  another  country,  as 
garnishee  of  his  creditor,  and  against  whom  judgment  has  been  ren- 
dered in  that  capacity,  is  sui  generis.  Although  it  does  not,  for  the 
reasons  already  mentioned  in  the  first  point,  authorise  the  plea  of  res 
judicata^  it  offers  such  strong  and  equitable  claims  to  protection,  that 
it  has  been  held  by  courts  in  other  countries  it  might  be  pleaded  in  a 
subsequent  action  brought  by  the  creditor.  We  have,  in  a  former 
case,  recognised  the  correctness  of  this  doctrine,  and  we  are  satisfied 
the  debtor  in  such  cases  should  be  protected.  5  Johns.  Rep.  102;  8 
Mass.  Rep.  458;  10  Martin,  628. 

But  as  the  defence  is  an  equitable  one,  we  do  not  think  the  court 
erred,  under  all  the  circumstances  of  the  case,  in  giving  judgment  for 
the  plaintiffs.  When  the  creditors  who  had  obtained  judgment  in 
the  attachment  suit,  released  the  defendant  from  all  responsibility, 
the  right  of  the  original  creditors  is  revived.  The  court,  however, 
should  have  directed  that  execution  should  not  issue,  until  the  plain- 
tiff in  the  attachment  in  Mississippi  entered  satisfaction  on  record 
there,  of  the  judgment  against  the  garnishee.  The  release  here  was 
sotis  seing  privi,  and  the  defendant  ought  not  to  be  compelled  to 
prove  it  in  Mississippi,  and  obtain  a  discharge  on  record  in  that  state. 
The  plaintiff  should  place  him  in  the  same  situation  as  if  that  suit 
had  not  been  brought. 

We  think  the  court  below  acted  correctly  in  rejecting  the  claim  for 
extra  freight.  But  we  are  of  opinion  it  erred  in  giving  judgment  for 
the  one  per  cent,  commission  for  accepting  the  drafts  of  the  defend- 
ants. The  witnesses  sworn  on  the  trial  (and  they  were  all  commis- 
sion merchants)  declared,  after  an  inspection  of  the  account,  that  they 
would  not  make  such  a  charge.  The  Judge  below  was  of  opinion 
that  as  they  said  they  would  make  other  charges  which  would  be 
equivalent,  this  should  be  allowed.  But  those  charges  appear  to  us 
still  less  susceptible  of  legal  sanction  than  that  made  in  this  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered  and  decreed,  that  the  plaintiff  do  recover  of  the  defend- 
ant the  sum  of  two  hundred  and  seven  dollars  and  seventy-four  cents, 
with  interest  from  judicial  demand,  and  costs  in  the  court  of  the  first 
instance.  But  that  they  shall  not  take  out  execution,  until  they  file 
in  the  office  of  the  clerk  of  the  parish  court,  a  copy  (duly  authenticated 
by  the  clerk  of  the  court  in  the  state  of  Mississippi,  where  judgment 
had  been  rendered  against  the  defendants  as  garnishees  of  the  insol- 
vent) of  the  satisfaction  entered  on  record,  by  the  plaintiff  in  that  suit, 
of  the  judgment  so  obtained  by  them  as  aforesaid.  It  is  further  or- 
dered that  the  appellees  pay  the  costs  of  this  appeal. 

M^  Caleb,  for  the  plaintiffs. 

fFatis  and  Lobdell,  for  the  defendant. 
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An  attornej  has  no  power  to  relewe  a  debt 
Bot  ho  may  in  certain  cases  grant  a  staj  of  ezecation. 

Agents  with  general  powers  are  not  bonnd  to  exercise  more  than  ordinary  diligence,  and 
soeh  as  is  customary  in  similar  andertakings. 

THIRD  District 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  on  an  instrument  in  writing,  by  which  the  de« 
fendant  bound  himself  to  pay  to  the  plaintiff  the  amount  of  certain 
notes  and  other  obligations,  which  the  former  had  transferred  to  the 
latter,  in  the  event  of  his  inability  to  collect  or  recover,  by  due  course 
of  law,  the  several  sums  of  money  which  had  been  transferred  from 
the  debtors  in  said  notes  and  obligations.  Proceedings  at  law  were 
to  be  carried  on  by  the  transferee  against  the  debtors,  to  a  return  of 
nuUa  bona  upon  X\\q  fieri  facic^s  in  each  case.  The  sum  claimed  in 
the  present  action,  is  the  aggregated  amount  of  judgments,  and  the 
costs  thereon,  on  which  executions  were  issued,  and  returns  made 
that  no  property  could  be  found.  The  transfer  of  the  debts  above 
stated,  was  made  to  secure  the  payment  of  a  previous  debt  owing 
and  due  from  the  defendant  to  the  plaintiff.  The  cause  was  submit- 
ted to  a  jury  in  the  court  below,  who  found  a  verdict  in  favor  of  the 
plaintiff  for  2043  dollars  and  44  cents;  and  judgment  being  rendered 
in  pursuance  thereof,  the  defendant  appealed. 

The  appellant  seems  to  rest  his  defence  on  three  principal  grounds. 
1.  A  subsequent  agreement  entered  into  between  him  and  J.  D.  Colt, 
who  acted  as  attorney  and  counsellor  for  the  plaintiff,  by  which  he 
was  released  from  all  responsibility,  in  any  event,  to  pay  the  whole 
or  any  part  of  the  debts  which  he  had  transferred.  2.  A  verdict  of 
a  jury,  on  a  former  trial,  in  his  favor,  obtained  in  the  court  below. 
3.  Negligence  of  the  transferror,  by  his  attorney,  in  the  pursuit  of  the 
debtors  on  whom  the  claims  had  been  transferred. 

The  second  agreement  relied  on  by  the  defendant,  as  a  release  from 
all  the  obligations  imposed  on  him  by  the  first,  is  evidenced  solely 
by  an  endorsement  made  on  a  note  which  was  transferred  to  the  at- 
torney of  the  plaintiff,  subsequent  to  the  contract  on  which  the  pre- 
sent action  is  founded.  The  attorney  had  no  power  to  make  such 
an  arrangement:  it  never  received  the  sanction  or  confirmation  of  the 
appellee,  and  therefore,  as  to  him,  it  is  without  force  or  effect. 

In  what  way,  or  according  to  what  principles  of  law,  the  appellant 
may  profit  by  the  verdict  returned  in  his  favor  on  the  firdt  trial  of 
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the  cause,  cannot  be  easily  perceived.  We  are  ignorant  of  any  law, 
or  sound  rule  of  equity,  which  requires  that  parties  to  a  suit,  in  the 
event  of  two  contradictory  verdicts,  should  submit  their  cause  to  the 
chance  of  a  third.  Independent  of  legal  scrutiny,  probabilities  are 
in  favor  of  the  conckisions  of  the  last,  as  behig  rendered  under  a 
stricter  examination  of  the  cause;  but  the  first  is  entirely  annulled  by 
the  grant  of  a  new  trial,  made  in  the  exercise  of  legal  discretion  by 
the  judge  a  quo. 

The  ground  of  defence  assumed  as  a  consequence  of  the  fault  and 
negligence  of  the  plaintiff's  attorney,  in  the  prosecution  of  suits  in* 
stituted  on  the  claims  which  were  transferred  to  him,  is  worthy  of 
serious  investigation.  The  act  of  transfer,  according  to  which  pur- 
suit was  made,  does  not  stipulate  for  any  extraordinary  promptitude 
and  diligence  to  be  exercised  on  the  part  of  the  transferee.  As  to 
the  time  within  which  judgments  were  obtained,  it  appears  to  us  that 
no  just  complaint  can  be  made;  but  iti  several  instances,  indulgence 
was  granted  by  a  stay  of  execution  after  judgment  The  proceedings 
in  this  respect,  against  M'Gaher,one  of  the  largest  debtors,  are  much 
complained  of;  and  we  will  examine  that  case  (as  being  one  of  the 
strongest  in  favor  of  the  pretensions  of  the  defendant)  in  order  to 
solve  the  difficulties  which  belong  to  others  similarly  situated.  Ex- 
clusive of  the  delay  granted  after  judgment,  in  issuing  execution,  it 
is  contended,  on  the  part  of  the  defendant,  that  the  plaintiff  has  lost 
all  recourse  against  him  for  this  debt,  on  account  of  the  neglect  of  the 
latter  to  prosecute  the  claim  against  M'Gaher  to  judgment,  in  the 
state  of  Mississippi,  where  the  debtor  resided.  This  claim  was  se- 
cured by  mortgage  on  some  property  in  the  parish  of  Feliciana,  and 
had  been  transferred  from  the  original  payee  of  the  note  to  the  ap- 
pellant. The  maker  was  sued  and  held  to  bail  in  this  state,  and 
judgment  was  obtained  against  him  in  October  1822,  on  which  exe- 
cution was  issued,  after  the  stay  which  had  been  allowed  until  Jan- 
uary, 1823;  on  which  there  was  a  return  of  no  property  to  be  found. 
By  the  suit  thus  prosecuted  on  the  part  of  the  plaintiff,  it  is  believed 
that  he  has  discharged  the  obligation  imposed  on  him  by  the  contract 
of  transfer,  so  far  as  it  compelled  him  to  pursue  the  debtors  to  judg- 
ment. Whether  the  indulgence,  by  stay  of  execution,  has  produced 
a  forfeiture  of  his  right  to  be  paid  by  the  present  defendant,  remains 
to  be  ascertained. 

The  general  principle  of  the  contract  of  mandate,  that  the  agent, 
or  attorney,  takes  all  risks,  and  subjects  himself  to  all  losses  which 
occur  in  consequence  of  acts  done  by  him,  beyond  the  legal  limits  of 
his  power,  is  fully  established  by  every  system  of  jurisprudence.  An 
authority  given  to  collect  money,  will  not  confer  a  right  on  the  agent 
to  prorogue  the  time  of  payment,  and  he  would  be  responsible  for 
the  injury  which  his  constituent  might  suffer  from  such  conduct 
Agents  constituted  with  general  powers  to  transact  any  business,  are 
not  bound  to  exercise  more  than  ordinary  diligence,  and  such  as  is 
customary  in  similar  undertakings.  See  Slracca  De  Contractibtu 
MercatoriiSy  Hi.  Mandata^  nos.  29  and  41. 
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According  to  the  Spanish  laws,  those  who  undertake  the  manage- 
ment of  suits  for  others,  are  bound  to  exercise  diligence,  industry, 
and  skill.    Part.  3,  tit,  5,  law  25  and  26. 

In  bringing  the  conduct  of  the  attorney  who  prosecuted  the  suits 
commenced  by  the  plaintiff,  on  the  claims  which  had  been  transferred 
to  him,  to  the  test  of  these  rules,  we  find  some  difficulty  in  coming 
to  a  conclusion  entirely  satisfactory  to  our  own  minds.  The  grant 
of  a  stay  of  execution  on  a  judgment,  is  certainly  a  species  of  proro- 
gation of  the  time  within  which  payment  might  possibly  have  been 
enforced;  but  where  such  indulgence  is  moderate  in  delay,  and  may 
have  been  used  as  a  means  of  obtaining  judgment  with  greater  faci- 
lity, and  more  speedily  than  could  otherwise  have  been  effected,  we 
believe  that  it  is  in  accordance  with  the  general  practice  of  attbrneys 
at  law,  who  are  employed  to  collect  debts  in  the  country,  where  the 
terms  of  the  court  are  semi-annual.  Their  conduct,  in  this  respect, 
must  be  left  to  the  government  of  a  sound  discretion  to  be  by  them 
exercised;  and  they  ought  not  to  be  held  responsible,  unless  for  fraud, 
gross  negligence  (lata  culpa)yOT  proof  that  their  clients  have  suffered 
a  loss  by  the  indulgence  granted.  The  evidence  in  the  present  case, 
would  not  subject  the  attorney  who  pursued  M'Gaher  to  refund  to 
his  employer  for  a  loss  as  necessarily  resulting  from  a  fault  in  the 
management  of  that  suit:  neither  ought  the  rights  of  the  latter,  under 
the  act  of  transfer,  to  be  affected  by  the  conduct  of  his  agent. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  di<ttrict  court  be  affirmed,  with  costs  against  the  defendant  and 
appellant  in  both  courts. 


Vol.  IV.— 13 
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EASTERN  DISTRICT,  JUNE  TERM,  1828. 


Cole's  Widow  v.  His  Executors.    YII,  N.  S.  41. 

I 

III  ^6  MM  of  Saal  «.  His  Creditors,  the  itatate  which  regalates  the  riglits  of  hnsbaml 
and  wife,  was  decided  to  be  reaL,  not  pertonal,  and  hence,  lyroperty  iband  in  this  stalQ 
at  the  dissolution  of  the  marriage  was  declared  to  be  subject  to  distribution  accord- 
ing to  the  laws  of  Louisiana,  without  regard  to  the  fact  that  the  marriage  had  been 
contracted,  and  that  either  or  both  spouses  had  always  resided  elsewhere. 

The  law  of  the  Faero  Real^  viz.:  **  every  thing  which  the  husband  and  wife  acquire 
while  together,  shall  be  equally  divided  between  them,**  is  not  repealed  by  the  337(Hh 
article  of  the  Louisiana  Code;  which  declares,  that  **^  a  marriage  contracted  out  of  the 
state,  between  persons  who  afterwards  come  to  live  here,  is  also  subjected  to  the  com- 
munity of  acquests  and  gains  with  respect  to  such  property  as  is  acquired  aflsr  their 
arrival;**  but  the  latter  is  a  positive  statutory  provision  covering  only  part  of  the  ground 
of  the  original  principle. 

Nor  does  the  35Slst  article  of  the  Louisiana  Code  repeal  that  provision  of  the  Fmen 
Riol^  for  it  only  forbids  the  invoking  of  the  former  laws  of  Louisiana,  where  their 
objects  are  specially  provided  for  by  actual  legislation.  Now,  the  case  of  one  of  the 
married  couple  moving  into  this  state,  is  not  specially  provided  for:  the  former  law, 
therefore,  in  relation  to  it,  is  not  repealed  by  this  general  provision. 

COURT  of  Probates  of  New  Orleans. 

PoBTEB,  J.,  delivered  the  opinion  of  the  court 

The  widow  of  the  testator  claims  from  the  executors  the  one  half 
of  the  property,  real  and  personal,  of  which  he  died  possessed;  on 
the  ground  that  it  was  acquests  and  gains  made  during  coverture. 


JUNE  TERM,  1828.  147 

[Gole*i  Widow  o.  His  Executors.] 

The  executors  resist  the  action  on  two  grounds;  1,  that  the  court 
of  probates  had  no  jurisdiction  of  the  case:  and  2,  that  the  platntiiF 
has  no  legal  right  to  any  portion  of  the  property  acquired  during 
marriage. 

The  testator  was  married  to  the  plaintiff*,  in  the  state  of  New  York, 
in  the  year  1810.  He  was  then  about  24  years  of  age,  and  she  63. 
After  their  marriage,  they  lived  some  time  together,  when  the  hus- 
band came  to  New  Orleans.  After  a  year's  residence  here,  he  returned 
to  New  York,  and  there  remained  with  his  wife  for  the  space  of 
three  years;  at  the  expiration  of  which  time  he  again  removed  to 
New  Orleans,  where  he  resided  until  his  death  in  1827,  and  where 
he  acquired  the  property  which  is  the  subject  of  the  present  contest. 
The  plaintiff  remained  in  New  York,  and  never  was  in  this  state. 
The  deceased  made  a  will,  by  which  he  bequeathed  to  a  brother 
living  in  Ireland,  nearly  the  whole  of  the  property  of  which  he  died 
possessed. 

The  first  question  relates  to  the  jurisdiction  of  the  court  of  probates, 
and  we  think  the  judge  below  did  not  err  in  taking  cognisance  of  the 
case.  That  court  having  exclusive  jurisdiction  of  the  settlement  of 
all  claims  against  an  estate  represented  by  an  executor,  and  its  liqui- 
dation and  final  settlement,  it  follows  that  it  is  before  that  tribunal  a 
claim  must  be  made,  the  rejection  or  admission  of  which  is  necessary 
to  enable  the  succession  to  be  closed.  The  other  construction  supposes 
the  court  not  clothed  with  sufficient  powers  to  carry  its  undoubted 
jurisdiction  into  effect.  It  sometimes,  indeed,  happens,  that  tribunals 
are  so  defectively  organised,  that  jone  is  compelled  to  act  as  the  assis- 
tant of  the  other;  but  it  requires  a  very  clear  expression  of  legisla- 
tive will  to  authorise  such  a  conclusion;  the  general  rule  being,  that 
where  the  end  is  conceded,  the  means  of  arriving  at  it  are  granted. 

The  next,  and  more  important  question,  relates  to  the  right  of  the 
wife  in  the  acquests  and  gains. 

In  the  case  of  Saul  v.  His  Creditors,  which  lately  underwent  so 
jDuch  discussion  in  this  court,  principles  were  established,  which 

K^atly  facilitate  the  investigation  of  the  rights  of  the  parties  now 
ore  us.  It  is  tme  in  that  case,  husband  and  wife  had  both  resided 
in  this  state;  and  in  the  present  instance,  the  husband  alone  lived  in 
Louisiana.  But  we  then  determined  that  the  law,  or,  to  adopt  the 
language  of  the  jurisprudence  of  the  continent  of  Europe,  the  statute, 
which  regulated  the  rights  of  husband  and  wife,  was  real,  not  pet" 
^onal;  that  it  regulated  things,  and  subjected  them  to  the  laws  of 
&e  country  within  which  they  were  found.  It  follows,  then,  as  a. 
consequence,  that  property  within  the  limits  of  this  state,  must,  on 
the  dissolution  of  the  marriage,  be  distributed  according  to  (he  laws 
•of  Louisiana,  no  matter  where  the  parties  reside;  because,  viewing 
the  statute  as  realy  it  is  the  thing  on  which  it  operates  that  gives  it 
•application,  not  the  residence  of  the  person  who  may  profit  by  the 
rule  it  contains.  Qvando  verba  consuetudinisy  vel  siaiuiif  die- 
ponuni  circa  rem,  tunc  de  bonis  judicandum  est  secundum  con^ 
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suetudinem  hci,  ubi  res  sunt  situaim:  quia  consuetudo  affieii  res 
ipsaSf  sive  possideaniur  a  oive^  aitft  afortnsi.  Greg.  Lopezy  Oloss. 
2,  Par.  4,  iU.  11,  /.  24;  MaiiensOj  lib.  5,  Hi.  9,  b.  2,gi.  1,  n.  75.— 
This  doctrine  has  not,  indeed,  been  much  contested  in  the  argument; 
and  both  parties  seemed  to  concede,  that  the  case  must  be  governed 
by  our  law.  But  the  counsel  for  the  appellants  have  contended  that 
even  by  it  the  claim  of  the  wife  can  not  be  maintained.  Their  prin- 
cipal grounds  of  objection,  are:  first,  the  positive  legislation  of  the 
state;  and,  secondly,  the  separation  of  the  husband  and  wife  during 
the  whole  of  the  time  the  property  was  acquired. 

The  law  of  the  Fuero  Bea/y  so  often  quoted  in  this  court,  declares 
that  <^  every  thing  which  the  husband  and  wife  acquire  while 
together,  shall  be  equally  divided  between  them.''  It  is  argued  this 
law  does  not  provide  for  such  a  case  as  is  now  before  the  court;  and 
that  if  it  did,  it  is  repealed  by  the  2370th  article  of  the  Louisiana 
Code,  which  declares  that  a  marriage  contracted  out  of  the  state, 
.between  persons  who  afterwards  come  to  live  here,  is  also  subjected 
to  the  community  of  acquests  and  gains,  with  respect  to  such  pro- 
perty as  is  acquired  after  their  arrival.  The  phraseology  here  used, 
it  is  said,  indicates  clearly  the  intention  to  exclude  such  a  case  as  this. 
The  statute  refers  to  persons  coming  to  reside  here,  not  to  one  indi- 
vidual: it  speaks  not  of  his,  or  A^r,  but  their  arrival 

The  effect  which  the  provisions  in  the  late  amendments  to  our 
Code  have  in  repealing  former  laws,  depends  on  the  general  disposi- 
tion contained  in  them,  which  declares  what  influence  shall  be  given 
to  them  in  this  respect;  and  to  their  operation,  according  to  the  gene- 
ral rules  of  .construction. 

The  case  of  the  appellants  can  receive  no  support  on  the  first 
ground.  It  is  provided  by  the  3521st  article  of  the  Louisiana  Code, 
that  the  former  laws  of  the  country  arc  repealed  in  every  case  for 
which  it  has  been  specially  provided  in  this  Code;  and  they  shall  not 
be  invoked  as  laws,  even  under  the  pretence  that  their  provisions  are 
npt  contrary  or  repugnant  to  those  of  this  Code.  Now  the  case  of 
one  of  the  married  couple  moving  into  this  state,  is  not  specially  pro- 
vided for:  the  former  law,  therefore,  in  relation  to  it,  is  not  repealed 
by  this  general  provision.*  Whether,  on  the  general  rules  of  con- 
struction, the  article  already  cited  can  be  considered  as  abrogating  a 
former  law  which,  although  different,  is  not  contrary,  little  need  be 
now  said.  The  vast  quantity  of  positive  legislation  which  has  been 
given  to  the  people  of  Louisiana  since  the  change  of  ^vernment, 
has  called  the  attention  of  our  courts  repeatedly  to  this  subject,  and 

*  Bat  the  ^enerel  repealing^  law  of  1828  has  done  this  buBineaa  efieetuollj,  though 
doubtleis  through  pare  inadvertence  of  the  Icgislatore.  There  ie  now  no  atatotory  pro- 
vision sapplying  the  place  of  that  law  of  the  Fuero  Real^  and  henoe^  anleaa  the  apoasea 
remove  to,  or  reside  in  Loaieiana,  it  would  seem  unqneationable  that  there  will  be  no 
oommanity  of  acqaeats  and  gains  between  Uiem,  as  to  the  property  foand  here  at  the 
diaaolation  of  the  marriage.    Dixon  «.  Dixon'a  Ezecatora,  4  Lou.  Rep,  190, 191. 
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the  principles  which  forbid  such  a  conclusion  have  been  again  and 
again  stated  by  this  tribunal.  The  remarks,  however,  made  in  the 
case  of  Saul  v.  His  Creditors,  showing  that  the  provisions  in  the  old 
Code  which  gave  a  community  of  acquests  and  gains  in  marriages 
contracted  within  this  state,  did  not  repeal  a  former  law  which  gave 
them  in  marriages  contracted  out  of  the  state,  when  the  parties  after- 
wards removed  into  Louisiana,  are  so  perfectly  applicable  to  the 
instance  before  us,  that  we  refer  to  them  to  show  why  a  provision 
in  relation  to  husband  and  wife  coming  to  reside  in  this  country,  can 
not  affect  rules  in  relation  to  the  removal  of  one  of  them. 

The  law  of  the  Fuero  Beal,  it  is  true,  does  not  speak  of  one  of  the 
spouses  coming  into  the  country,  nor  does  it  provide  for  the  case 
where  both  live  under  another  government,  at  the  dissolution  of  the 
marriage;  but  it  is  a  necessary  consequence  of  the  statute  being  real, 
ihat  the  property  acquired  within  the  limits  of  the  state,  and  found 
there  on  the  marriage  being  dissolved,  should  be  governed  by  its  pro- 
visions, no  matter  where  the  parties  reside. 

Whether  the  separation,  and  the  failure  of  the  wife  to  contribute 
her  portion  of  care  and  industry  to  the  acquisition,  will  defeat  her 
right,  is  the  next  question  to  be  examined. — And  finding,  on  this 
bead,  nothing  in  the  law,  its  commentators,  nor,  in  our  judgment,  in 
the  reason  of  the  thing,  which  makes  the  living  apart,  in  different 
•states,  a  greater  objection  than  a  separation  would  be  in  the  country 
where  the  statute  was  in  force,  we  shall  examine  what  effect  differ- 
ent residences  would  have,  if  both  had  lived  within  the  state  of 
Louisiana. 

On  the  argument,  counsel  went  at  some  length  into  the  principles 
<m  which  the  community  of  acquests  and  gains  was  established;  and 
taking  for  the  basis  of  such  a  rule  the  care  and  industry  of  both  the 
spouses,  they  drew  the  conclusion  that  when  it  was  established  in 
evidence  that  one  of  them  had  not,  or  could  not  have,  assisted  in  the 
acquisitions,  the  one  so  failing  to  contribute,  could  not  rightfully 
claim  any  portion  of  them. 

The  doctrine  of  the  community  of  acquests  and  gains,  was  unknown 
to  the  Roman  law;  and,  although  now  common,  we  believe,  to  the 
greater  number  of  the  European  nations,  its  origin  can  not  be  satis- 
factorily traced.  The  best  opinion  appears  to  be  that  it  took  its  rise 
with  th^  Germans,  among  whom  at  a  very  early  period  of  their 
history,  the  wife  took,  by  positive  law,  the  one-third  of  all  the  gains 
made  during  coverture.  It  is  very  probable  that  it  was  the  real,  or 
presumed,  care  and  industry  of  the  wife,  which  first  produced  this 
legislation;  and,  in  an  early  state  of  society,  the  facts  most  probably 
fully  justified  such  a  rule.  But,  in  this,  as  in  many  other  instances, 
legislation  survives  long  after  the  causes  which  occasioned  it,  have 
ceased  to  exist,  and  the  non-existence  of  these  causes  will  not  autho- 
rise coiurts  of  justice  to  refuse  giving  effect  to  the  law.  There  are 
few,  we  believe,  who  think,  at  the  present  stage  of  society,  that  the 
wife  contributes  equally  with  the  husband  to  the  acquisition  ^f  pro- 
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perty.  If  such  cases  exist,  they  are  exceptions  to  the  general  rule. 
And  yety  in  this  state,  neither  idleness,  wasteful  habits,  nor  moral 
or  physical  incapacity,  would  deprive  the  wife  of  an  equal  share  in 
the  acquests  and  gains;  for  our  Code  declares  that  every  marriage, 
in  Louisiana,  superinduces,  of  right,  partnership,  or  community,  in 
all  acquisitions.  Such,  also,  was  the  rule  in  Spain.  La.  Code,  2369. 
Merlin^ a  Rep.  verbo  CommunauU^  vol.  2fP>  548;  Febrero^p.  2,  lib. 
If  cap.  4yp.  1,  n.  3. 

The  writers,  who  treat  on  this  subject,  make  no  such  exceptions  as 
are  here  contended  for.  On  the  contrary,  they  state  that  the  resi- 
dence of  the  parties  in  different  places  will  not  prevent  the  com- 
munity from  existing.  In  Spain,  indeed,  if  the  wife  never  went  to 
cohabit  with  her  husband,  the  community  did  not  commence:  sin 
haber  ida  cohabifar  con  su  marido,  is  the  case  put  by  Febrero^  in 
the  passage  relied  on  by  appellant's  counsel.  As  in  the  ancient  cus- 
toms of  France,  it  began  not  from  the  day  of  the  marriage,  but  from 
its  consummation.  l*he  separation  spoken  of  by  the  same  author,  is 
a  legal  one.  It  required  the  judgment  of  an  ecclesiastical  court,  and 
although  such  jiuisdiction  is  unknown  to  us,  still  a  judicial  sentence 
is  necessary  to  destroy  the  community.  It  was  so  in  France:  it  is  so 
under  our  Code.  The  law  wisely  refuses  any  legal  effect  to  a  volun- 
tary separation  of  those  who  are  bound  by  the  most  solemn  of  obli- 
gations to  live  together.  Pothievy  Traile  de  Com.  Par.  1,  n.  22;  Ibid. 
Par.  3,  no.  494;  FebrerOy  Par.  2,  lib.  1,  cap.  A^nos.  1,  2,  46  and  50. 

On  the  particular  circumstance  of  the  case  on  which  so  much  has 
been  said  at  the  bar,  few  remarks  are  required  from  the  court  The 
match  most  probably  originated  (as  such  connections  generally  do, 
where  there  is  so  great  a  disparity  of  age)  in  cupidity  on  the  one 
side,  and  folly  on  the  other.  He  who  sacrifices  to  avarice,  has  the 
less  cause  of  complaint  if  the  bargain  turns  out  a  hard  one.  The 
separation  most  probably  was  voluntary.  The  husband,  at  least, 
could  not  (if  living)  have  urged  it  was  not,  for  if  he  had  desired  his 
wife  to  live  with  him,  it  was  his  duty  to  have  required  her  so  to  do. 

We  cannot  take  into  our  consideration  the  property  in  New  York. 
Our  statute  is  real,  and  where  the  parties  are  not  married  here,  can 
only  act  on  the  property  found  in  Louisiana.  That  which  is  in  our 
sister  state,  will  follow  its  laws. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  probate  court  be  affirmed,  with  costs. 

Smith  and  Workman^  for  the  plaintiff* 

Preaton  and  Slratobridge,  for  the  defendants. 
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HaraDg  v.  Harang  et  ah     Til,  N.  S.  5 1 . 

If  a  poriih  be  divided  into  two,  pFoceedinf*  on  the  mwtuaria  are  to  be  commenced  in 
the  new  parish,  if  the  domicilof  the  deceaaed  makea  part  of  it,  although  he  died  before 
the  division. 

PARISH  Court  of  New  Orleans. 

MabtiN)  i.,  delivered  the  opinion  of  the  court. 

The  appellant  complains  that  the  judge  a  guo  dismissed  his  petif> 
tion,  praying  that  an  inventory  might  be  made,  and  proceedings  had 
on  the  mortuaire  of  his  late  wife,  who  died  be%re  the  division  of  the 
parish  of  Orleans  from  that  part  of  it  which  now  constitutes  the 
parish  of  Jefferson:  the  judge  being  of  opinion  that  the  proceedings 
in  this  case  should  be  had  in  the  court  of  probates  of  the  said  parish. 

The  appellant  contends  that,  by  the  death  of  the  petitioner's  wife, 
her  succession  was  opened  in  the  parish  of  Orleans,  the  court  of  pro- 
bates of  which  was  not  ousted  of  its  jurisdiction  by  the  division  of 
the  parish. 

Good  order  and  convenience  require  that  proceedings  mortuaire 
should  take  place  in  the  court  of  probates  of  the  parish  in  which  the 
deceased  dwelt.  Thus,  the  property  of  the  estate,  which  is  supposed 
generally  to  be  at  or  near  the  domicil  of  the  party,  is  better  protected, 
and  the  creditors  of  the  estate  have  a  greater  facility  to  attend  to  the 
recovery  of  their  debts — ^the  court  of  the  parish  being  supposed  the 
nearest.  If  proceedings,  however,  are  delayed,  as  they  were  in  the 
present  case,  until  after  the  division  of  the  parish,  the  same  reasons 
operate  to  give  jurisdiction  to  the  court  within  whose  dbtriot  was  the 
domicil  of  the  deceased,  in  preventing  the  inhabitants  of  the  new 
parish  from  being  compelled  to  travel  to  the  old,  to  answer  in  per- 
sonal actions.  The  ground  on  which  the  petitioner  claims  the  right  of 
instituting  proceedings  in  the  old  parish,  is  a  mere  technical  one, 
which  would  occasion  great  inconvenience. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  with  costs. 

Derbigny^  for  the  plaintiff. 

Piiot^  for  the  defendant. 
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Eenner  v.  Young,    VII,  N.  S.  53. 

No  appeal  liea  from  an  order  directing^  a  purehaaer  to  brin|^  into  court  the  price  of  the 
premtaes,  to  4i wait  the  decision  of  the  court  on  the  claim  of  a  mortg^agee. 

FIRST  District. 

By  Porter,  J. — We  think,  with  the  judge,  this  is  not  such  an 
order  as  will  authorise  an  appeal.  There  is  no  suggestion  that  the 
property  bought  is  not  in  the  possession  of  the  applicant.  He  is  in 
no  worse  situation  than  if  the  sale  had  been  a  good  one.  If  any 
subsequent  order  should  place  the  funds  out  of  the  control  of  the 
court  before  the  validity  of  the  sale  is  decided  on,  another  question 
would  be  presented. 

The  rule  is,  therefore,  discharged. 


Sterling  v.  Carjruthers.     VII,  N.  S.  65. 

Wben  itis  neeesaary  to  explain  or  rebat  the  teetimonj  of  toe  defendant,  the  eeurt  hits 

power  to  permit  tlie  plaintiff  lo  do  ao. 

THIRD  District. 

By  Porter,  J. — ^We  do  not  think  that  the  court  erred  in  permit- 
ting the  plaintiff  to  examine  a  witness  after  the  defendants  had  closed 
their  testimony.  The  general  rule  is  certainly  opposed  to  such  in- 
dulgence being  extended;  but  when  it  becomes  necessary  to  explain 
or  rebut  testimony,  it  is  within  the  discretion  and  power  df  the  court 
to  permit  either  of  the  parties  to  do  so.  The  4.S4th  article  of  the 
Code  of  Practice  does  not  appear  to  us  opposed  to  this  doctrine;  the 
prohibition  there  spoken  of,  is  in  relation  to  testimony  offered  after 
the  argument  has  commenced. 
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Dismukes  et  aL  v.  Musgrove.     YII,  N.  S.  58. 

Proof  of  the  si^atore  of  the  witness  to  an  mstrnmeDt  does  not  establish  that  of  the 

obligor. 
Tlie  witness's  signature  may  be  genuine,  yet  that  of  the  party  whose  act  it  attests  may 

be  not  so.    He  who  offers  the  instrument  must  establish  the  fact  itself,  and  not  leave 

it  a  matter  of  inference  from  another  fact  with  which  it  is  probably,  not  necessarily 

connected,  as  in  the  case  of  proving  the  witness's  signature. 

EIGHTH  District 

PoBTE&y  S.f  delivered  the  opinion  of  the  court 

The  petitioners  claim  from  the  defendant. certain  slaves  in  her 
possession  9  to  which  they  assert  title  in  virtue  of  a  deed  of  trust,  exe- 
cuted by  their  father  in  the  year  I8II9  by  which  a  certain  Champness 
Terry  was  created  trustee,  on  condition  of  delivering  the  slaves  and 
their  increase  to  the  petitioners  when  they  came  of  age  or  married. 
Damages  are  also  claimed  by  a  supplemental  petition  for  the  defend- 
ant's having  illegally  entered  into  possession  of  the  estate  of  Champ- 
ness Terry,  and  intermeddled  with  it,  and  for  the  use  of  the  slaves 
since  they  came  into  her  possession. 

The  defendant  pleaded  that  a  judgment  was  rendered  in  the  state 
of  Mississippi,  against  the  estate  of  Champness  Terry,  the  trustee,  for 
the  negroes  claimed  in  this  suit;  that  on  said  judgment  an  order  of 
seizure  was  granted,  by  the  judge  of  the  eighth  district,  in  favor  of 
Andrew  Dismukes,  the  assignee  thereof;  that  after  said  judgment,  a 
transaction  was  entered  into  with  the  assignee  and  respondent,  by 
which  a  final  settlement  was  made  of  all  matters  arising  in  the  pre- 
sent action. 

She  further  pleaded,  that  the  judgment  in  the  state  of  Mississippi 
operates  as  res  judicata^  and  that  the  plaintifis  are  precluded  by  it 
from  maintaining  the  present  suit 

To  her  defence  she  added  the  general  issue,  and  an  exception  to 
the  jurisdiction  of  the  court 

To  the  supplemental  petitions,  the  defendant  pleaded  various  dila- 
tory exceptions,  which  were  afterwards  stricken  out  of  the  courts  as 
being  filed  too  late;  and  further  averred  that  sthe  held  part  of  the 
negroes  in  her  own  right,  and  part  under  Robert  Singleton,  who  was 
the  legal  proprietor  thereof. 

The  answer  closes  by  an  allegation,  that  in  consequence  of  the 
ill^al  sequestration  sued  out  in  this  case  by  the  plaintiflfs,  she  has 
sustained  damage  to  the  amount  of  5000  doUars^for  which  she  claims 
judgment  in  reconvention. 
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The  cause  was  submitted  to  a  jury  in  the  court  below,  who  found 
a  verdict  in  favor  of  the  defendant  The  court  confirmed  it,  and  the 
plaintiffs  appealed. 

The  defendant  offered  in  evidence  a  paper  purporting  to  be  an  as- 
signment from  Ephraim  Dismukes  to  Andrew  IT.  Dismukes,  before 
a  person  who  styled  himself  Thomas  Batchelor,  notary  public  in  the 
county  of  Amite,  state  of  Mississippi,  which  was  opposed  on  the 
ground  that  the  defendant  offered  no  proof  of  the  handwriting  of 
Dismukes,  and  that  proof  of  the  handwriting  of  Batchelor  was  not 
the  best  the  nature  of  the  case  admitted  of.  The  court  admitted  the 
evidence,  and  the  plaintiffs  excepted. 

This  exception  brings  before  the  court  for  the  first  time,  the  ques- 
tion whether  proof  of  the  handwriting  of  a  witness  be  sufficient, 
when  he  is  dead  or  absent,  without  proof  of  the  signature  of  the 
party  to  the  instrument  to  which  the  witness's  name  is  affixed. 

We  have  looked  into  the  books  to  see  how  the  law  stands  on  this 
subject  in  England  and  our  sister  states,  and  we  think  the  weight  of 
authority,  in  the  common  law,  is  rather  in  favor  of  the  opinion  of  the 
judge  a  quo. 

But  the  rule  is  by  no  means  perfectly  settled.  Starkie  says,  that 
when  the  absence  of  the  subscribing  witness  is  satisfactorily  accounted 
for^  the  proper  proof  is  by  giving  evidence  of  the  handwriting  of  the 
attesting  witness:  and  it  is  usual,  in  such  cases  to  give  evidence  also 
of  the  handwriting  of  the  obligor.    Starkie  on  Evidence,  Part  2,  344^ 

In  a  note,  however,  to  the  work,  he  adds,  it  has  been  decided  that, 
if  the  witness  be  alive,  proof  must  be  given  of  the  handwriting  of 
the  obligor.  •  The  case  appears  to  be  a  very  modem  one. — 3  Mad« 
docks,  370. 

In  our  sister  states,  the  decisions  are  contradictory.  In  New  York, 
Pennsylvania,  Maryland,  and  North  Carolina,  proof  of  handwriting 
is  sufficient.  In  New  York,  the  rule  is  firmly  established.  In  Penn- 
sylvania, the  first  time  the  question  came  before  their  Supreme  Court, 
they  decided  that  proof  might  be  made  of  the  handwriting  of  the 
witness,  but  left  it  unsettled  wheOier  proof  of  that  of  the  obligor 
should  not  also  be  furnished;  intimating,  however,  clearly,  their  opin* 
ion  that  establishing  the  latter  would  be  the  best  evidence.  When 
the  question  came  again  before  them,  they  concluded  that  proof  of 
the  witness's  handwriting  was  sufficient,  on  the  ground  that  it  had 
been  long  the  practice  in  that  state  to  receive  it.  1  Johns.  Cases, 
230;  4  Johns.  461;  3  Bumey,  192;  6  Ibid.  45:  1  Har.  and  I.  337;  I 
Haywood,  23S;  2  Hay.  27,  404. 

But  in  South  Carolina,  they  require  proof  of  the  writing  of  (he 
obligor  as  well  as  the  witness.     1  Bay.  255;  2  Bay.  187. 

And  in  the  Supreme  Court  of  the  United  States,  on  an  objection 
being  taken  that  the  subscribing  witness  had  not  been  produced,  the 
court  said, "  The  proof  offered  was  such  as  is  required,  where  a  party 
to  a  deed,  and  the  subscribing  witness,  are  dead,  the  handwriting  of 
both  was  proved.  8  Wheaton,  283. 
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The  doctrine,  therefore,  is  not  so  well  settled  as  to  prevent  this 
court  from  applying  to  the  case  those  principles  of  law  which,  in  their 
judgment,  should  govern  it. 

The  rule  is,  that  the  best  evidence  the  case  is  susceptible  of  should 
be  produced.  When  the  subscribing  witness  is  alive,  or  within  the 
process  of  the  court,  his  testimony  is  the  highest  and  should  be  offered. 
When  he  is  dead  or  absent,  proof  of  his  handwriting  is  not  the  best 
the  case  admits  of,  because  such  proof  is  presumptive  evidence  only 
The  instrument  was  signed  by  the  obligor.  The  witness's  signature 
may  be  genuine,  and  yet  that  of  the  party  it  attests,  not  so.  In 
such  ease,  it  is  the  duty  of  him  who  offers  the  instrument,  to  prove 
the  handwriting  of  the  obligor.  Establishing  it,  establishes  the  fact 
to  be  proved,  and  does  not  leave  it  (as  in  the  case  of  proving  the  wit- 
ness' signature)  a  matter  of  inference  from  another  fact,  with  which 
it  is  probably,  but  not  necessarily  connected. 

The  only  case  that  can  readily  be  imagined  where  this  rule  would 
produce  hardships,  is  that  of  a  stranger,  whose  handwriting  was  little 
known,  coming  into  the  country  and  exacting  obligations  before  wit- 
nesses who,  after  his  departure,  died.  No  general  rule  can  be  laid 
down,  that  will  not  do  iojury  in  some  particular  cases.  But  that 
just  spoken  of,  in  our  judgment,  is  nothing,  in  comparison  with  the 
danger  that  might  result  from  sanctioning  the  other  doctrine.  The 
feciiity  of  proving  any  instrument  under  it  is  obvious.  Whether 
forged  or  not,  nothing  more  is  necessary  than  to  procure  a  nonresi- 
dent  of  the  state  to  put  his  name  to  it  as  a  witness;  and  thus,  a  papw 
&lse  in  itself,  might  be  established  by  proving  nothing  but  the  trulii 
in  a  court  of  justice.  If,  to  these  considerations,  we  add  that  drawn 
from  the  2841«t  article  of  our  Code,  which  most  plainly  indicates  the 
necessity  of  proving  the  handwriting  of  the  obligor,  no  doubt  can 
exist  of  the  conclusion  to  which  we  are  compelled  to  come. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther decreed,  that  this  cause  be  remanded  for  a  new  trial,  with  direc- 
tions to  the  judge,  not  to  admit  a  paper  signed  Ephraim  Dismukes^ 
on  the  proof  of  the  handwriting  of  Thomas  Batchelor;  and  it  is  fur- 
ther ordered,  that  the  apf>ellee  pay  the  oosts  of  the  appeal 
Hennen,  for  the  plaintiis* 
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Brandegee  v.  Kerr  and  Wife.     VII,  N.  S.  64. 

The  circamstanoe  of  the  wife  haTing  had  a  separate  advantage  in  a  contract,  joint  and 
■everal  of  husband  and  wife,  being  of  the  essence  of  her  obligation,  must  be  proved  by 
some  other  evidence  than  proof  that  she  touched  the  money. 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  note  of  the  wife,  endorsed  by  the  husband, 
alleged  to  have  been  received  from  the  wife,  on  a  loan  made  to  her 
by  a  check  delivered  to  her,  and  by  her  received  to  her  proper  use 
and  benefit.  The  general  issue  was  pleaded,  and  the  wife  denied 
having  received  any  consideration.  The  plaintiff  had  judgment, and 
the  defendants  appealed. 

According  to  the  plaintiff's  own  showing,  the  note  sued  on  is  not 
the  evidence  of  a  contract  by  which  the  wife  promised  to  pay  a  sum 
of  money  to  the  husband,  but  a  mere  accommodation  paper,  in  which 
the  husband  intervened  for  no  other  purpose  than  to  give  it  credit, 
and  perhaps  to  manifest  his  assent  to  the  act  of  the  wife.  We  can 
not  distinguish  this  paper  from  a  note,  joint  and  several,  of  husband 
and  wife — for  they  are  bound  jointly  and  severally — and  the  plain- 
tiff has  prayed  for  a  judgment  joint  and  several.  The  only  differ- 
ence is  in  the  form,  which,  as  to  the  husband,  perhaps  created  the 
necessity  of  a  protest  and  notice.  We  say,  perhaps,  because  we  are 
not  ready  to  say  the  husband  is  not  bound  by  a  note  given  by  the 
•wife  with  his  assent  as  the  evidence  of  a  debt  of  the  community. 

Viewing,  then,  the  contract  as  the  joint  and  several  one  of  the  hus- 
band and  wife,  and  the  wife  having  pleaded  the  general  issue,  t.  e., 
'  denied  all  the  facts  alleged;  and  among  others,  that  the  considera- 
tion of  the  contract  was  received  to  her  own  use  and  benefit,  we  have 
sought  in  vain  for  any  evidence  of  this  circumstance — for  in  such  a 
contract  the  wife  is  not  bound,  if  the  consideration  of  the  contract  be 
not  for  her  separate  advantage,  and  not  something  which  the  hus- 
band was  bound  to  furnish  her  with. 

The  plaintiff's  counsel  presents  this  evidence  in  the  circumstance 
of  the  wife  having  received  the  check  and  endorsed  it,  and  the  check 
having  been  paid  in  bank. 

To  give  the  plaintiff  all  the  benefit  of  the  verdict,  we  have  consi- 
dered it  proved  that  the  wife  actually  received  the  money.  Is  this 
evidence  of  the  consideration  of  the  contract  having  turned  to  her 
separate  advantage? 
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Such  is  the  iDfluence  which  marital  power  gives  to  the  husband 
oyer  the  wife,  that  the  law  has  deemed  protection  necessary,  from  its 
improper  exercise,  and  therefore  freed  the  wife  from  every  obliga- 
tion resulting  from  any  contract,  joint  and  several,  into  which  she 
enters  with  her  husbaud,  unless  it  be  proved  that  its  object  was  her 
separate  advantage.  It  would  be  to  render  this  privilege  absolutely 
unavailable,  if  the  circumstance  of  the  money  having  passed  through 
her  hands,  rendered  the  contract  binding  on  her,  without  due  proof  of 
its  having  turned  to  her  separate  advantage.  Whenever  a  husband 
could  influence  his  wife  to  contract  jointly  and  severally  with  him, 
he  would  have  influence  enough  to  induce  her  to  receive  the  money 
or  endorse  the  check. 

We,  therefore,  conclude  that  the  circumstance  of  the  wife  having 
a  separate  advantage  in  the  contract,  beiug  of  the  essence  of  her  ob- 
ligation, must  be  proved  by  some  other  evidence  than  proof  of  her 
having  touched  the  money.  For,  after  receiving  it,  she  may  have 
handed  it  over  to  her  husband,  applied  it  to  the  wants  of  the  family, 
employed  it  in  relieving  her  husband  from  debts  contracted  for  its 
support,  or  even  for  other  purposes. 

Her  employing  it  in  this  manner  is  quite  as  probable  as  her  using 
it  in  the  payment  of  her  debts,  or  in  the  repairs  of  the  houses  of  her 
separate  estate. 

Being  of  opinion  that  there' is  no  fact  in  evidence,  from  which  it 
is  possible  to  infer  that  the  plaintiff's  money  was  employed  for  the 
separate  use  of  the  wife,  in  something  which  the  husband  was  not 
obliged  to  furnish  her  with,  we  conclude  that  the  wife  is  not  bound. 
Durnford  v.  Gross  and  Wife,  7  Marling  465. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment, 
so  far  as  it  regards  the  wife,  be  annulled,  avoided  and  reversed,  and 
as  far  as  it  concerns  the  husband  affirmed;  and  that  there  be  judg- 
ment for  the  wife;  the  plaintiff  and  apppellee  paying  costs  in  this 
court. 

HenneHj  for  the  plaintiff. 

Workman,  for  the  defendants. 


Vol.  IV.— 14 
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M'Donougli  V.  Tregre  et  al.    VII,  N.  S.  68. 

When  the  wt&  renounoei  the  ooromoDity,  she  bss  a  mortgage  on  propertj  bought  by 

the  hutband. 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 
The  plaintiff  issued  Jieri  facias^  in  virtue  of  a  judgment  he  had 
obtained  against  the  defendant,  and  an  the  23d  of  December,  1827, 
sold,  in  virtue  of  this  execution,  a  slave  called  Jean  Denis. 

On  the  9th  of  January,  1828,  the  intervenor,  who  is  wife  of  the 
defendant,  had  judgment  against  him  of  separation,  and  recovered  at 
the  same  time  the  amount  which  he  had  received  of  her  proper 
effects,  from  the  date  of  her  marriage  up  to  that  of  separation.  On 
that  judgment  she  has  collected,  as  is  [shown  by  the  sheriff's  return, 
257  dollars. 

She  claims  the  proceeds  of  the  slave,  averring  that  her  mortgage 
is  higher  than  that  of  the  plaintiff — he  resists  the  demand,  on  the 
ground  that  the  property  seized  was  acquired  during  marriage,  and 
that  it  is  first  responsible  for  community  debts. 

So  that  the  only  question  of  any  importance  in  the  case  is,  whe- 
ther the  wife  has  a  mortgage  on  the  property  purchased  during 
coverture,  which  takes  precedence  of  the  ordinary  creditors  of  the 
husband. 

We  have  no  doubt  that  she  has.  Some  of  the  jurists  of  France 
have  lately  agitated  this  question,  and  expressed  their  opinions  against 
the  claim  of  the  wife.  But  one  of  them,  in  the  last  edition  of  his 
works,  acknowledges  that  the  court  of  cassation  has  settled  the  ques- 
tion in  opposition  to  his  views  of  the  law,  and  that  he  is  bound  to 
conclude  those  views  were  erroneons.  One  of  the  principal  grounds 
of  these  writers,  is,  that  the  Code  gives  a  mortgage  on  the  property 
of  the  husband,  and  that  the  property  acquired  during  marriage  be- 
longs, not  to  him,  but  to  the  community.  This  argument  proceeds 
on  the  idea,  that  during  marriage,  the  wife,  by  the  effect  of  the  law, 
is  a  partner  in  all  the  acquisitions  made  by  the  husband.  But  she  is 
only  so,  in  our  judgment,  when  she  accepts  the  community.  From 
the  moment  she  renounces,  as  she  did  in  this  case,  every  thing  done 
during  coverture,  in  regard  to  the  purchase  or  alienation  of  property 
concerns  the  husband  alone;  and  as  such,  her  mortgage  attaches  as 
completely  on  the  effects  purchased  by  him,  as  those  be  possessed 
before  marriage.    The  arguments  on  both  sides  of  this  question,  are 
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given  at  length  in  a  note  by  Pailkt,  2121st  article  of  the  Napoleon 
Code.  Persilj  Regime  Hypoihecairt^  2  tdiL  vol  1,  p.  268;  Delvin- 
courts  Coura  de  Droit  Civile  vol.  2, 654 ;  Manual  de  Droit  Franfais^ 
5ed,p,  641. 

We  think  there  is  sufficient  evidence  on  record  to  show  that  the 
husband  did  receive  of  the  wife's  property  an  amount  larger  than 
the  proceeds  of  the  sale  of  the  slaves  now  claimed  by  her;  and  the 
objection  of  the  lien  not  being  recorded,  cannot  avail  the  plaintiff,  for 
there  does  not  appear  to  have  been  any  written  instrument  ever  g^lven 
by  him  which  could  have  been  registered. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Mc  Caleby  for  the  plaintiff, 

Cuvillier,  for  the  defendants. 

NoTiw^At  page  71,  7  N.  S.  of  Judf^  Martin's  Reports,  the  case  of  Cole's  Widow  v. 
Execators,  was,  bj  mistake,  repeated,  verbatim  from  p.  41,  ante. 


Packwood  r.  Walden.    VII,  N.  S.  81. 

Bj  the  fimnation  of  the  battnre  of  the  fenzboarg  St  Mary,  the  place  it  occupied  eeased 

to  be  a  part  of  the  port. 
After  the  change,  it  became  the  property  of  the  city. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

According  to  the  tenor  and  conclusion  of  the  petition,  this  action 
appears  to  have  been  instituted  for  the  purpose  of  causing  the  defen* 
dant  to  be  dispossessed  of  certain  lots  of  land  which  he  holds  on  the 
batture  or  alluvion,  in  front  of  the  fauxbourg  St.  Mary:  and  to  com- 
pel him  to  abate,  as  nuisances,  certain  buildings  and  inclosures  which 
he  has  lately  erected  thereon:  also,  to  obtain  a  decree,  declaring  that 
a  part  of  said  alluvion  which  lies  in  front  of  a  lot  on  street', 

owned  by  the  plaintiff,  to  be  public  property,  free  and  open  to  the 
use  of  all,  &c. 

The  petition  contains  a  history  of  the  establishment  of  the  faux- 
bourgy  by  the  person  who  last  owned  the  plantation,  or  farm,  on  the 
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front  of  w.hich  it  was  founded;  with  allegations  that  no  batture  or 
alluvion  existed  at  the  time  the  front  of  said  plantation  was  changed 
into  a  fauxbourg;  that  the  river,  at  high  water,  flowed  up  to,  and 
washed,  the  levee  adjoining  the  from  street  of  said  fauxbourg,  to 
which  boats  and  other  craft  used  in  navigation,  made  fast,  &c.  That 
in  truth  the  space  now  occupied  by  the  alluvion,  was  then  a  part  of 
the  port  of  New  Orleans;  was  public  property,  and  still  continues 
to  be  such,  notwithstanding  the  present  extent  and  elevation  of  the 
new  made  land.  The  petitioner  claims  no  right  of  property  in  the 
disputed  premises,  but  seems  to  insist  on  one  of  servitude — a  right  of 
way  direct  to  the  river. 

The  defendant,  in  his  answer,  sets  up  title  to  the  property,  and 
obtained  a  judgment  in  his  favor  in  the  court  below,  from  which  the 
plaintiff  appealed. 

The  batture,  or  alluvion, concerning  which  the  present  dispute  was 
raised,  has  been  a  most  fruitful  source  of  litigation  during  the  last 
twenty-four  years.  The  questions  in  relation  to  it  have  heretofore 
assumed  various  shapes,  according  to  the  pretensions  of  the  different 
parties  who  claimed  it  for  themselves.  This  is  the  first  time  it  has 
been  claimed  for  the  public;  that  is,  as  public  property,  the  use  of 
which  belongs  to  all,  the  right  of  soil  to  none,  either  individuals  or 
bodies  politic. 

The  first  title  under  which  this  property  was  claimed,  is  that  sup- 
ported in  favor  of  the  heirs  of  Bertrand  Gravier,  by  a  judgment  of 
the  Superior  Court  of  the  late  territorial  government.  The  decision 
in  that  case,  so  far  as  relates  to  facts,  is  based  on  evidence  which 
proves  that  a  batture  in  front  of  their  ancestor's  plantation,  existed  to 
thq  whole  extent  of  said  front,  capable  of  being  reclaimed  from  the 
river,  and  wsis  a  proper  subject  for  private  ownership  at  the  time  he 
established  the  fauxbourg  St.  Mary. 

The  next  case  in  which  the  rights  and  titles  of  individuals  were 
brought  in  question  relative  to  this  batture,  is  that  of  Morgan  v.  Liv- 
ingston. The  controversy  was  between  the  proprietor  of  a  front  lot, 
who  claimed  by  right  of  alluvion,  and  a  purchaser  from  the  heirs  of 
B.  Gravier.  Testimony  was  introduced  which  showed  that  no  allu- 
vion existed  at  the  time  of  the  sale  from  the  original  owner  to  his 
immediate  vendee.  Nothing  in  the  evidence  established  the  period 
when  the  alluvion  might  have  been  considered  of  sufficient  elevation 
and  extent  to  become  private  property.  The  cause  was  decided  on 
principles  applicable  to  rural  estates;  and  the  plaintiff  succeeded. 

A  case  occurred  between  Herman  and  the  claimants  under  B. 
Gravier *s  heirs.  This  was  submitted  to  a  jury  on  special  facts;  and 
their  finding  proved  that  the  claimant  was  not  a  riparious  proprietor; 
and  consequently  he  failed  in  his  pursuit. 

In  these  decisions  there  is  an  apparent  contradiction.  This  is  a 
consequence' of  the  evidence  which  varied  in  each  case.  One  among 
the  greatest  difSculties  which  occurs  in  the  administration  of  justice, 
arises  frequently  from  the  incorrectness  of  witnesses,  caused  by  for- 
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getfiilness,  prejudice,  and  perhaps  too  often  by  motives  more  cor- 
rupt 

The  present  case  presents  no  question  of  title  personal  to  the  plain- 
tiff; a  circumstance  which  relieves  us  in  a  great  degree  from  weighing 
the  immense  mass  of  testimony  offered  on  his  part.  In  this  respect 
it  differs  from  all  those  already  adjudged  relating  to  the  same  subject; 
consequently  none  of  the  former  judgments  can  be  effectually  opposed 
to  it  as  re9  judicata. 

The  numerous  points  filed  by  the  counsel  for  the  appellee,  may  be 
fiiirly  comprised  in  one  or  two  questions  of  law. 

1.  By  the  formation  of  the  batture,  did  the  place  which  it  occupied, 
cease  to  he  a  part  of  the  port  of  New  Orleans? 

2.  If  so,  after  the  change  did  it  still  continue  to  be  public  property, 
nnalienable  and  unalterable  in  its  destination,  by  any  power  except 
that  of  the  state,  or  of  the  United  States? 

The  claim  made  by  the  plaintiff,  of  a  servitude,  proposes  a  third 
question,  as  to  his  right  in  this  respect,  which  will  be  also  considered. 
The  positive  titles  or  rights  to  the  property  in  relation  to  the  city,  the 
front  proprietors,  and  the  representatives  of  B.  Gravier,  will  be  left 
out  of  view  so  far  as  they  might  conflict;  for  if  the  batture  was  ac- 
quired under  legal  claims  by  all  or  one  of  these  parties,  the  plaintiff 
must  fail  in  the  present  suit. 

Previous  to  entering  into  the  solution  of  these  questions,  it  is  pro- 
per that  we  should  put  at  rest  a  difficulty  arising  from  acts  of  the 
legislative  power  of  the  state— one  passed  in  1808,  the  other  in  1813, 
which  seem  to  conflict.  The  first  of  these  laws  contains  a  prohibi- 
tion to  all  the  inhabitants  of  the  state,  preventing  them,  under  certain 
penalties,  from  making  levees  or  dykes  in  front  of  those  which  existed 
at  the  time  of  passing  the  act;  unless  by  authorisation  of  a  jury  of 
twelve  inhabitants,  proprietors  of  plantations  situate  on  the  baAks  of 
the  Mississippi.  The  law  of  1813,  contains  general  rules  for  the 
administration  of  parochial  affairs  in  all  the  parishes  of  the  state, 
under  the  superintendanceof  the  judges  of  the  different  parishes,  and 
police  juries  to  be  appointed  as  directed  by  the  act.  Among  the 
powers  granted  to  these  political  bodies,  is  that  bv  which  they  have 
the  entire  regulation  of  roads  and  levees  within  their  respective  dis- 
tricts, both  in  relation  to  original  creation  and  reparation  of  those 
already  existing.  The  7th  section  of  this  act  excludes  the  city  from 
the  authority  of  the  police  jury  of  New  Orleans,  and  makes  it  the 
duty  of  the  corporation  to  exercise  (within  its  limits)  the  functions 
committed  by  law  to  police  juries. 

We  arn  of  opinion  that  the  act  of  1808,  which  required  the  per- 
mission of  a  special  jury  to  authorise  the  erection  of  new  levees,  is 
abrogated  by  that  of  1813,  whether  the  last  law  be  considered  as 
affecting  the  levees  in  the  country  or  city.  Police  juries  are  empow- 
ered to  legislate  upon  roads  and  levees,  both  in  making  and  repairing. 
A  power  to  ^make  is  distinguishable  from  one  to  repair,  by  the 
authority  which  it  confers  to  create  de  novo. — ^The  power  granted, 
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by  the  first  law,  to  special  juries,  to  permit  the  creation  of  new 
levees  is  similar,  in  all  respects,  to  that  granted  by  the  last  to  police 
juries.  These  powers  are  equal  and  opposite,  and  must  destroy  each 
other,  unless  one  of  them  can  be  made  to  yield;  which  may  be  done 
by  a  common  and  well  established  rule  for  the  interpretation  of  the 
laws;  leges  posteriores  obrogant  priores. — The  right  of  special  juries 
to  interfere  in  the  creation  of  new  levees  being  thus  annulled  and 
transferred  to  the  police  juries  throughout  the  state,  it  follows,  as  a 
necessary  consequence,  that  the  city  council  now  possess  all  powers 

1)roper  to  be  used,  in  the  exercise  of  a  just  police,  relative  to  streets, 
evces,  and  all  other  public  places  belonging  (o  its  commmiity.  The 
powers  of  the  corporation  have,  under  the  act  of  1813,  enabled  its 
representatives  to  make  the  compromise  which  took  place  between 
them  and  the  different  claimants  of  the  batture,  by  which  the  em- 
bankment or  levee  of  the  river  received  the  direction  which  it  now 
has. 

We  will  now  investigate  the  matters  on  which  depends  a  correct 
solution  of  the  questions  proposed.  And  here  it  may  be  said,  with- 
out impropriety,  that  the  statement  itself  of  the  first  proposition; 
seems  to  involve  an  absurdity.  Land,  according  to  any  definition, 
can  never  be  considered  as  making  a,  part  of  a  port.  A  bank,  quay, 
or  wharf,  is  a  necessary  appendage  to  it;  and,  according  to  the  juris- 
prudence of  this  state,  is  always  public  and  destined  to  the  use  of  all, 
as  well  as  the  port  itself.  But  this  public  use  can  not  legally  be 
extended  farther  than  the  bank  or  wharf,  which  is  always  distinct 
from  alluvion  fully  formed,  and  subjected  by  law  to  the  ownership 
of  private  individuals  or  public  bodies. 

By  the  Roman  law,  a  port  is  defined  to  be  locus  conclusus^  quo 
imporlanlur  merces,  ei  unde  exportantur,    D.  50, 16,  59. 

The  definition  in  the  8th  law,  tit.  33,  Part  7,  is  nearly  similar  to 
the  Roman  Digest. 

That  found  in  the  Curia  Philippicay  page  456,  no.  35,  states  a  port 
to  be  a  place  either  on  the  seacoast  or  on  a  river,  where  ships  stop  for 
the  purpose  of  loading  and  unloading,  from  whence  they  depart,  and 
where  they  finish  their  voyages. 

It  is  clear,  from  these  definitions,  that  the  place  now  occupied  by 
the  alluvion  in  front  of  the  fauxbourg  St.  Mary,  although  formerly  a 
part  of  the  port  of  New  Orleans,  has  long  since  ceased  to  be  such. 
It  is  nearer  to  the  port  than  other  squares  of  the  city  situated  farther 
from  the  river,  but  makes  no  more  a  part  of  it  than  they  do.  Reli- 
ance was  had  on  the  plan  of  the  fauxbourg  made  by  B.  Gravier,  to 
prove  that  the  batture  in  front  was  destined  for  public  use;  in  other 
words  that  it  was  designated  as  a  public  place.  That  such  was  not 
the  intention  of  the  founder,  is  evident  from  his  having  sold  his  right 
to  a  part  of  the  alluvion  to  one  or  two  of  the  purchasers  of  lots  from 
him.  The  manner  in  which  this  place  is  marked  out  on  the  plan, 
indicates  that  it  was  done  rather  to  show  the  peculiar  localities  which 
were  about  to  be  changed  into  a  town,  than  lot  any  other  purpose. 
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The  second  question  is  one  of  greater  difficulty.  Doubts  may  be 
fairly  entertained  whether  the  change  of  the  limits  of  the  port,  effected 
by  alluvion  and  accretion,  did  not  leave  the  land  thus  raised  public 
property  in  the  most  extensive  sense  of  the  terms — subject  to  have 
as  destination  altered  only  by  the  supreme  legislative  power  of  the 
state,  or  that  of  the  United  States. 

In  order  to  arrive  at  a  correct  decision  relative  to  these  doubts,  we 
are  compelled  to  examine  the  doctrine  of  alluvion,  so  far  as  it  affects 
the  rights  of  cities.  We  have  not  been  able  to  find  any  law  very 
explicit  on  the  subject.  According  to  the  law  of  the  Roman  Digest 
in  agris  limitaliSy  although  the  right  of  alluvion  is  denied  to  fields 
of  this  description,  yet  it  is  granted  to  land  on  which  a  city  is  founded. 

The  6th  law  of  the  28th  tit.  Part .  3,  declares  that  rivers,  ports, 
public  roads  and  places,  belong  to  all  men  in  common;  and  that  the 
use  of  the  banks  of  rivers  is  common  to  all,  although  the  right  of 
property  may  be  vested  in  particular  owners.  The  law  9th,  same 
title  and  part,  recongnises  battures  on  the  banks  of  rivers,  arenaies  que 
son  en  las  riberaa  de  los  rios,  as  common  property  of  the  cities  or 
towns  to  which  they  become  attached. 

Things  destined  and  appropriated  absolutely  for  public  and  gene* 
ral  use,  whether  they  appertain  to  a  state  at  large,  or  to  a  subordinate 
community,  such  as  a  city  or  town,  cannot  be  legally  sold,  alienated, 
or  applied  to  private  purposes.  Tliese  are  rivers,  fountains,  roads, 
public  places,  and  similar  objects.  Perhaps  this  general  use  might 
be  changed  or  restricted  in  some  instances  by  the  sovereign  power  of 
the  state.    See  Pari.  5,  iit,  5,  law  15. 

But  those  things  which  are  the  common  property  of  a  city,  iVfa  gum 
aunt  propria  civilaiisy  et  qusB  nan  sunt  in  usu publico^vendere pO' 
test  civitasy  fyc.    Second  note  of  Lopez  on  the  last  law  cited. 

In  conformity  with  the  provisions  of  the  law  first  invoked,  it  must 
be  inferred  that  a  city  can  acquire  Jure  alluvioms;  and  land  thus 
added  becomes  the  property  of  the  whole  community;  it  is /propria 
civiiaiisy  and  may  be  sold,  alienated,  and  destined  to  private  uses,  by 
the  legal  authorities  of  the  city. 

According  to  this  examination  of  the  cause  it  is  readily  seen  that 
if  the.city  did  really  acquire  the  alluvion  in  question,  the  mayor  and 
common  council  hMl  power  to  lay  it  out  into  squares  and  lots,  to 
order  streets  to  be  made,  &c.  and  to  sell  the  land,  as  they  continue  to 
do  in  relation  to  the  commons  in  the  rear  of  the  city.  Having  power 
to  sell,  they  could  lawfully  transact  and  compromise  with  other  clai- 
mants of  the  same  property;  which  has  been  done  as  above  stated, 
and  by  which  a  new  bank  or  levee  has  been  made  on  the  river,  form- 
ing the  quay  or  wharf  of  the  port,  the  use  of  which  is  public  and 
common  to  all.  The  second  question  must  therefore  be  decided 
against  the  pretensions  of  the  plaintiff  on  the  batture  as  public  pro- 
perty, and  such  as  is  hors  de  commerce. 

As  to  his  claim  of  a  servitude — a  right  of  way  direct  to  the  river 
and  port:  as  the  latter  is  now  situated,  we  believe  it  to  be  wholly 
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without  legal  foundation.  Admitting  the  alluvion  (as  alleged  in  the 
petition)  to  have  been  entirely  formed  since  the  time  when  B.  Gravier 
laid  out  the  fauxbourg,  it  has  been  acquired  either  by  the  city  or  by 
the  proprietors  of  the  front  lots.  If  by  the  latter,  then  the  plainti#^ 
as  owner  of  that  part  of  it  immediately  in  front  of  his  lot,  can  have 
no  servitude  on  it;  for  in  order  to  constitute  a  servitude,  it  must  have 
relation  to  two  estates  held  by  different  owners — the  prasdiumdomu 
nans  and  prmdium  serviens.  If  by  the  former*  then  it  was  acquired 
as  common  to  all  the  inhabitants  of  the  city,  and  no  individual  could 
in  any  manner  obtain  on  it  a  right  of  servitude.  While  it  remained 
common  property,  it  was  subjected  to  the  use  and  service  of  all  the 
citizens,  which  is  wholly  incompatible  with  the  acquisition  or  exist- 
ence of  a  particular  servitude  due  to  any  individual  of  the  corpora- 
tion. Before  the  period  when  the  alluvion  was  formed,  no  right  of 
servitude  could  have  been  acquired;  and  by  the  allegations  of  the 
petition,  which,  so  far  as  they  affect  the  claims  of  the  plaintiff  preju- 
dicially, must  be  taken  to  be  true,  no  batture  was  in  existence  at  the 
time  when  Bertrand  Ghravier  sold  the  lots  laid  out  on  the  front  of  his 

Elantation:  consequently,  by  those  sales,  no  right  of  servitude  could 
ave  been  acquired  by  the  purchasers  as  incidental  to  the  property 
sold.  We  have  shown  that  he  could  not  have  acquired  any  such 
right  since  that  period.  He  must  be  contented  with  the  ordinary 
ways  to  the  river — the  streets  which  are  common  to  all. 

U  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  afSrmed,  with  costs. 
Hennerij  for  the  plaintiff. 
Hoffman  zxudi  Liver more^  for  thetdefendant. 


Denis  v.  Clague's  Syndics.    VII,  N.  S.  93. 

The  bojer  who  diacoven  a  defect  in  hU  titki  has  not  th6  right  of  reqniring  a  resciniun 
of  the  aale^  bat  only  a  aospenBion  of  payment  tiU  eecurity  be  given  him. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 
The  petitioner  states  that  he  bought  property  at  the  sale  of  the  in- 
solvent's estate,  and  gave  his  notes  for  it^  payable  in  several  instal- 
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ments;  and  that  since  the  purchase  he  has  discovered  defect  in  the  title 
of  the  vendors.  He  prays  that  the  sale  be  rescinded,  unless  the  defen- 
dants give  security  he  shall  not  be  disturbed,  and  for  such  other  re- 
lief as  his  case  may  entitle  him  to.  He  also  prays  judgment  for  600 
dollars  expenses  by  him  incurred  in  keeping  the  property. 

The  answer  denies  the  existence  of  any  cause,  which  can  authorise 
the  plaintiff  to  refuse  payment  of  his  notes,  or  to  have  the  sale  made 
to  him  cancelled. 

The  defect  in  the  title  proceeds  from  the  act  of  the  vendor  of  the 
insolvent.  Tlie  property  was  purchased  by  him  during  the  life  of 
his  wife,  and  made,  of  course  a  part  of  the  community  estate.  AAer 
her  death  he  sold  it  as  belonging  to  himself.  The  plaintiff  insists  the 
one  half  was  owned  by  his  minor  children,  and  the  sale  by  the  father 
without  the  formalities  of  law  for  the  alienation  of  minors'  property 
being  pursued,  did  not  transfer  their  title. 

These  facts  and  the  irregularity  of  the  sale  were  not  much  con- 
troverted in  argument;  but  it  was  contended,  that  West,  the  vendor 
of  Clague,  was  also  insolvent;  that  the  community  property  was  not 
sufficient  to  pay  the  community  debts;  and  that  the  fears  of  the  plain- 
tiff were  not  well  founded. 

The  2535th  article  of  the  Louisiana  Code  provides  that,  if  the 
buyer  is  disquieted  in  his  possession,  or  has  just  reason  to  fear  that 
he  will  be  disquieted,  he  may  suspend  payment  of  the  price,  until 
the  seller  has  restored  to  him  possession,or  prefers  togive  him  security. 

We  think  the  buyer  has  just  reason  to  fear  being  disquieted,  when 
he  has  acquired  by  a  defective  title,  which  does  not  vest  in  him  a 
legal  right  to  the  property  purchased ;  and  that  when  the  title  is  clearly 
defective,  he  has  nothing  to  do  with  the  considerations  that  may  or 
may  not  induce  others  to  sue  him.  No  man  would  wish  to  acquire 
property,  or  hold  it,  under  such  contingencies.  It  is  sufficient  for  the 
buyer  to  claim  the  protection  of  the  law  that  he  holds  at  the  will  of 
others.  It  was  urged  that  West  was  insolvent  at  the  death  of  his 
wife,  and  that  the  children  could  not  hereafter  claim  the  land  without 
becoming  responsible  for  their  mother's  share  of  the  debts.  Admit- 
ting this  to  be  true,  who  can  tell  what  value  the  property  may  ac- 
quire before  the  time  of  prescription  will  run  against  the  children? 
We  should  think  there  would  be  much  less  risk  if  West  were  per- 
fectly solvent;  for  then  his  children  could  not  accept  his  succession 
without  becoming  responsible  for  the  warranty  he  gave  when  he 
sold  to  Clague. 

Notwithstanding  the  right  of  the  plaintiff  to  be  relieved,  the  prin- 
cipal difficulty  in  the  case  is,  the  nature  of  the  relief  to  which  he  is 
entitled. 

The  court  below  ordered  the  sale  to  be  rescinded,  and  the  notes  to 
be  given  up,  unless  the  defendants  give  security. 

To  this  judgment  we  cannot  assent.  The  provisions  in  that  chap- 
ter of  the  Code  under  which  this  action  was  brought,  recognise  no 
such  right  in  the  bijyer  though  they  do  in  the  seller,  if  the  former  re- 
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family  meeting  should  approve?  The  power  once  admitted,  the  only 
question  which  could  remain  would  be  that  of  expediency. 

An  examination  of  the  acts  of  the  general  assembly,  subsequent  to 
that  just  quoted,  has  convinced  us  that  the  legislature  never  contem- 
plated the  exercise  of  such  power  by  the  family  meeting  and  the 
judge  of  probates. 

In  the  year  181 7,  it  was  enacted  that  the  family  meeting  who  au- 
thorise the  adjudication  to  the  surviving  father,  or  mother,  may  deter- 
mine what  part  of  the  property  shall  be  mortgaged.  But  it  neither 
speaks  of,  nor  contemplates,  the  case  of  removing  the  special  mort- 
gage when  once  acquired.    Acts  of  1817,  122. 

Again:  In  the  year  1824,  we  find  a  law  authorising  the  husband 
to  raise  the  legal  mortgage  in  favor  of  his  minor  wife,  by  giving  a 
special  one.  The  law  which  gave  that  general  mortgage,  was  not 
more  positive  than  that  which  confers  on  the  children  a  special  one 
on  their  property  purchased  by  their  father  or  mother:  and  if  posi- 
tive law  were  required  to  do  away  the  eflfect  of  the  former,  we  have 
sought  in  vain  for  any  reason  why  it  is  not  equally  necessary  in  the 
latter. 

Still  farther,  and  more  conclusively,  we  see  that,  by  an  act  passed  in 
the  year  1826,  it  was  deemed  necessary  to  provide,  that  in  case  one 
of  the  children  came  of  age,  and  could  not  be  paid  but  by  a  sale  of 
part  of  the  property  adjudicated,  so  much  thereof  as  was  necessary  to 
effectuate  this  object  might  be  sold;  and  on  this  portion  of  the  mort- 
gage of  the  other  children  should  not  attach,  provided  other  property 
was  substituted  in  its  place  sufficient  to  secure  them.  If  the  mode 
now  attempted  of  removing  mortgages  in  favor  of  the  minor  be  cor- 
rect, the  law  was  unnecessary;  for,  if  the  claim  of  all  the  minors  can 
be  transferred  from  one  object  to  another  by  the  advice  of  a  family 
meeting,  it  might  without  the  authority  of  this  statute  have  been 
changed  in  respect  to  any  one  of  them. 

We  think  the  judgment  of  the  court  below  erroneous;  that  the 
opposition  of  the  under  tutor  should  have  been  sustained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  that  the  opposition  to  the  homologation  of  the  pro- 
ceedings be  sustained,  and  that  the  appellee  pay  costs  in  both  courts. 
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Howard  v.  Cox.     VII,  N.  S.  102. 

I 

FIRST  District. 

No  appeal  lies  from  a  judgment  overruling  a  plea  in  the  jurisdic- 
tion, and  an  exception  to  the  right  of  the  plaintiff  to  sue  the  defendant, 
without  making  his  other  partners  parties. 


Richardson  v.  Nolan  et  al.     YII,  N.  S.  103. 

A  party  relieTod,  on  appeal,  from  the  denial  of  a  oontinoance,  it  appearing  tathe  Sopreme 

Court  be  naed  sufficient  diligence. 
What  is  sufficient  Ganse,  shown  by  this  example. 

THIRD  District. 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  and  appellant  complains  that  the  district  court  impro- 
periy  denied  him  a  continuance. 

The  affidavit  on  which  he  prayed  it,  states  the  materiality  of  the 
testimony  relied  on,  and  its  absence  without  his  fault  or  neglect 

He  swears  that,  in  June,  he  gave  a  memorandum  and  directions  to 
his  attorney  to  procure  and  forward  a  commission  for  obtaining  the 
testimony;  that  soon  after,  the  attorney  fell  sick,  and,  a  few  months 
after,  died;  that  in  the  meanwhile,  having  discovered  that  the  com- 
mission had  not  yet  issued,  he  procured  one,  and  forwarded  it  by 
mail  to  Mobile,  in  the  state  of  Alabama,  where  the  witness  resides; 
the  latter's  name,  and  the  facts  expected  to  be  proved,  are  stated,  and 
the  other  usual  statements  made. 

The  continuance  was  opposed  on  the  ground  that  the  petition  had 
issued  in  January,  and  the  application  in  October  for  time  to  procure 
testimony  was  too  late:  that  the  plaintiff  urged  he  had  not  seen  the 
account  of  the  defendants  till  October,  when  it  had  been  on  file  since 
June. 

We  think  the  continuance  ought  to  have  been  granted.  It  is  true 
Vol.  IV.— 16 
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the  petition  was  filed  in  January,  but  the  answer  was  not  filed  until 
the  middle  of  Jane,  and  the  plaintiff  could  not  tell  what  part  of  the 
petition  was  to  be  supported  by  testimony. 

It  appears  he  directed  a  commission  to  issue  as  soon  as  the  answer 
was  filed;  his  counsel  fell  sick,  lingered,  and  died;  before  his  death 
he  had  employed  another  attorney,  and  forwarded  the  commission. 

Although  the  defendant's  account  may  have  been  filed  in  June,  we 
can  not,  without  injustice,  disbelieve  the  plaintiff  when  he  swears 
he  did  not  see  it  till  October.  As  he  had  employed  counsel,  he  might 
have  refrained  from  examining  the  papers  filed  in  the  suit 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  auDuUed,  avoided  and  reversed,  the  verdict  set 
aside,  and  the  case  be  remanded  for  further  proceedings,  according  to 
law,  and  that  the  defendants  and  appellees  pay  costs  in  this  court 

JRipley  and  Conrad^  for  the  plaintiff. 

Pre«/on,  for  the  defendants. 


Balsineur  v.  Bills.     VII,  N.  S.  105^ 

The  ooDrt  of  probates  has  akne  jarudiction  of  a  suit  a^nst  a  carator  to  compel  him  to 

aocoant. 
The  law  diaqualifjing  judges  of  probates  from  sitting  io  cases  where  thej  were  witnesses 

was  repealed  bj  the  act  of  1838,  p.  152,  sect  €. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  against  the  curator  of  a  minor,  to  render  an  account 
and  pay  over  the  balance  in  his  hands.  It  was  commenced  in  the 
court  of  probates;  but  the  judge  of  that  court  having  a  knowledge  of 
the  facts  which  required  his  testimony  as  a  witness,  he  recused  him- 
self; and  the  case,  by  consent  of  parties,  was  transferred  to  the  dis- 
trict court. 

After  trial  there,  and  verdict,  the  defendant  filed  a  plea  to  the  juris- 
diction of  the  court,  which  the  judge  sustained,  and  ordered  the  case 
to  be  dismissed. 

This  case  has  been  argued  before  us  as  presenting  the  same  ques- 
tion with  several  others  heretofore  decided  in  this  court,  on  the  pro- 


JUNE  TERM,  1828.  171 

[Babineur  v.  Bills.] 

visions  of  our  old  Code;  and  under  which  we  held,  that  where  the 
parties  permitted  judgment  to  be  rendered  in  the  district  court,  and 
execution  to  issue  on  them,  the  proceedings  were  not  void.  These 
decisions  were  predicated  upon  the  fact  that  the  district  court  did  not 
want  jurisdiction  raiione  materias^  but  from  the  situation  or  condi- 
tion of  the  parties  representing  the  succession,  and  that  such  defect  of 
power  could  be  cured  by  consent. 

But  by  the  provisions  of  our  Code  of  Practice  it  is  expressly  de- 
clared, that  the  court  of  probates  shall  alone  have  the  power  to  try 
causes  snch  as  that  before  us.  The  expressions  being  negative  of  the 
authority  of  any  other  tribunal,  we  are  of  opinion  that  the  consent  of 
the  parties  cannot  confer  it.    Code  of  Practice,  9^97,  998,  999. 

We  think,  however,  the  judge  erred  in  dismissing  the  cause.  It 
was  well  brought  in  the  first  instance,  and  should  have  been  sent 
back  to  the  tribunal  from  whence  it  came.  The  law  which  disquali- 
fied the  judge  of  probates  because  he  has  a  witness,  has  been  repealed 
at  the  laist  session  of  the  legislature,  and  the  case  can  now  be  tried  in 
the  court  where  it  originated.    Acts  of  1828,  p.  152,  sect.  5. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  cause  be  remanded  to 
the  district  court,  with  directions  to  the  judge  to  transfer  the  same  to 
the  court  of  probates  of  East  Baton  Rouge;  and  that  the  appellee  pay 
the  costs  of  this  appeal. 

PresiaUf,  for  the  plaintiff. 


Union  Cotton  Manufactory  v.  Lobdell. 

VII,  N.  S.  1 08. 

The  lex  fori  regulates  the  plea  of  prescription. 

THIRD  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  a  balance  due  on  a  promissory  note, 
which  appears  to  have  been  made  in  the  state  of  New  York  by  the 
defendant,  together  with  one  Isaac  Lobdell,  Jun.  The  note  is  alleged 
to  have  been  executed  by  partners,  (merchants,)  and  consequently 
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created  an  obligatiou  joint  and  several  on  the  promissors.  The  answer 
contains  a  general  denial,  and  a  plea  of  prescription,  founded  on  the 
laws  of  New  York,  and  also  on  the  laws  of  this  state.  The  court  below 
gave  a  judgment  for  the  plaintiffs,  from  which  the  defendants  appealed. 

The  only  question  in  the  cause,  worthy  of  notice,  arises  out  of  the 
defence  based  on  prescription.  The  laws  of  the  place  of  contract,  in 
relation  to  limitation  or  prescription,  must  be  left  out  of  view.  The 
doctrine  appears  to  be  fully  established,  that  the  lex  fori  alone  go- 
verns in  respect  to  such  matters.  The  law  invoked  to  support  die 
plea  of  prescription  in  the  present  case,  on  which  the  defendant  mainly 
relies,  is  found  in  the  3505th  article  of  the  Louisiana  Code.  It  pre- 
scribes actions  founded  on  instruments  similar  to  that  on  which  this 
suit  is  instituted,  by  the  lapse  of  five  years,  to  be  reckoned  from  the 
day  when  they  were  payable.  Previous  to  the  promulgation  of  the 
Code,  the  prescription  or  limitation  of  actions  like  the  present  was 
thirty  years.  The  arguments  used  by  the  counsel  for  the  defendant 
in  favor  of  this  peremptory  exception,  have  for  their  foundation  the 
differences  between  the  force  and  effect  of  laws  relating  to  legal  reme- 
dies and  those  which  relate  to  rights;  and  a  supposed  distinction  which 
should  be  recognised  in  the  application  of  the  former  class  to  contracts 
made  under  the  operation  of  foreign  laws.  It  is  difficult  to  perceive 
any  substantial  difference  between  a  law  which  should  attempt  to 
destroy  a  right  by  taking  away  entirely  the  remedy  by  which  it 
might  have  been  enforced,  and  one  which  should  attack  directly  the 
right  itself.  They  would  in  our  opinion  be  equally  unjust,  and  vio- 
late in  the  same  degree  the  rule  of  interpretation,  which  denies  to  all 
laws  a  retroactive  effect,  to  the  prejudice  of  rights  previously  acquired. 

The  maxim  of  jurisprudence,  which  prevents  from  doing  indirectly 
that  which  cannot  be  rightfully  done  directly,  we  believe  to  be  sound. 

This  is  the  first  time  the  court  has  been  called  on  to  interpret  the 
new  rules  of  prescription  established  by  the  Louisiana  Code.  The 
change  of  limitation  for  actions  from  thirty  years  to  five,  is  very  great: 
and  certainly  it  was  not  in  the  contemplation  of  law-makers,  that  it 
should  operate  instantaneously  on  contracts  and  promises,  wherein 
few  years  had  elapsed  after  the  time  at  which  they  were  to  have  been 
performed.  Such  a  construction  of  the  law  would  indeed  have  the 
effect  to  give  it  a  most  iniquitous  retroactive  influence  on  the  rights 
of  our  citizens;  andean  on  no  principle  of  justice,  or  any  fair  rule  of 
interpretation,  be  maintained. 

The  article  of  the  Code  relied  on  by  the  defendants,  as  it  relates  to 
the  inhabitants  of  this  state,  can  be  only  prospective  in  its  operation 
and  effect  on  the  contracts  and  rights  which  existed  at  the  time  of  its 
enactment.  And  we  are  unable  to  discover  any  good  reason  why  it 
should  operate  differently  on  the  contracts  and  rights  of  foreigners 
who  claim  the  interference  of  our  courts  of  justice  to  enforce  their 
claims.  The  plaintiffs  had  a  right  of  action  against  the  defendant  on 
the  contract  which  is  the  foundation  of  the  present  suit,  up  to  the 
period  of  the  promulgation  of  the  Code:  it  was  vested  in  them,  and 
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would  have  continued  to  exist  much  longer  under  the  old  law  than 
the  time  allowed  by  the  new  regulation.  Independent  of  any  laws 
restrictive  on  the  subject,  the  appellant  might  be  forced  by  legal  pur- 
suit to  comply  with  his  promise,  without  regard  to  limitation  of  time. 
The  right  of  the  plaintiffs  to  make  this  pursuit  was  thirty  years,  by 
our  laws,  from  the  period  when  the  debt  to  them  became  due.  They 
failed  to  sue  before  the  new  law,  in  relation  to  the  remedy,  was 
changed;  and  their  claim  must  now  be  regulated  by  the  new  law. 
The  remedy  has  been  modified,  and  must  be  used  in  pursuance  of 
this  new  modification,  according  to  the  time  therein  prescribed,  con- 
sidered prospectively  from  the  date  of  the  last  law,  whether  suits  be 
brought  on  contracts  made  under  the  government  of  foreign  laws  or 
those  of  our  own  state.  The  same  rights  and  privileges,  the  same 
restrictions  and  impediments,  in  relation  to  the  remedies  granted  by 
the  leges  fori^  are  applicable  to  them,  whether  foreign  or  domestic. 

It  is  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Hennefiy  for  the  plaintiffs. 

fVaiiSy  for  the  defendant. 


Donaldson  et  al.  v.  Hull.     YII,  N«  S.  112. 

The  potMsaor  withoot  a  jost  title,  owes  the  fhdts  firom  the  beginning  of  his  possession. 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  in  August,  1817,  purchased  by  a  notarial  act,  from 
West,  attorney  in  fact  of  two  ladies  of  Baltimore,  who  styled  them- 
selves executors  of  Mrs.  Van  Pradelle,  their  sister,  mother  of  the 
plaintiffs,  a  negrd  woman,  her  two  daughters,  and  her  son.  The  sale 
was  made  without  any  order  of  court,  and  by  public  auction. 

There  having  been  no  actual  proof  of  Mrs.  Van  Pradelle's  death^^ 
the  plaintiffs,  on  a  suggestion  that  she  went  to  sea  in  1813,  and  has ' 
never  been  heard  of,  procured  themselves  to  be  put  in  possession  of 
her  property  and  brought  the  present  suit  to  recover  the  slaves  pur- 
chased by  the  defendant,  with  their  hire  from  the  day  of  the  sale. 
The  parish  judge  thought  the  wages  due  from  the  institution  of  the  , 
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suit,  and  allowed  1282  dollars  therefor,  from  which  he  deducted  570 
<}ollars  paid  by  the  defendant,  and  gave  judgment  for  712  dollars. 
.  From  the  judgment  both  parties  appealed.  The  plaintiffs  com- 
plain that  the  defendant  being  without  a  just  title,  i.  e.,  a  title  appa- 
rently transferring  property,  he  is,  though  not  morally,  technically  a 
possessor  in  bad  faith.  The  title  is  said  to  be  absolutely  void,  because 
i^  purports  tq  be  the  evidence  of  a  sale  by  executors;  and  such  per- 
sons can  only  sell  after  an  order  of  court,  and  by  public  auction; 
whereas,  here  there  was  no  order  of  court;  and  the  sale  is,  not  by 
auction,  but  by  private  contract. 

The  defendant  then  is  bound  to  restore  the  slavey  and  the  value 
of  their  services;  and  we  think  the  parish  court  erred  in  confining  its 
judgment  to  the  period  that  elapsed  between  the  demand  and  decis- 
ion of  (he  suit. 

The  case  appears  peculiarly  a  hard  one,  as  the  defendant  bought 
in  moral  good  faith,  with  the  knowledge  of  the  only  one  of  the  plain- 
tiffs who  was  of  age,  and  from  the  aunts  of  all  of  them,  who  had  been 
selected  by  their  mother  to  protect  their  interests  after  her  death, 
and  as  the  plaintiff  who  was  of  age  received  from  him  her  part  of 
the  price. 

It  is  to  be  lamented  that  the  law  imposes  on  courts  of  justice  the  obli- 
gation of  decreeing  the  restoration  of  the  value  of  the  services  of  slaves 
against  a  possessor  who  has  fairly  paid  a  full  price  for  them,  while  it 
authorises  them  to  do  no  more  in  the  case  of  a  dishonest  holder,  who 
has  taken  them  in  possession  without  paying  any  thing  for  them. 

But  on  assessing  the  value  of  the  services  which  a  defendant  is  to 
be  decreed  to  restore,  we  think  the  same  rule  ought  not  to  prevail. 
In  assessing  damages  for  their  detention,  the  good  faith  or  dishonest 
conduct  of  a  defendant  should  influence  us;  and  if  justice  demands 
vindictive  damages  in  the  latter  case^  it  prescribes  a  just  moderation 
in  the  former.  The  plaintiff  must  not  receive  more  than  he  would 
if  he  had  been  in  possession. 

The  defendant  bought  a  woman  thirty-two  years  of  age,  who  had 
two  daughters,  the  one  eleven  and  the  other  seven  years  of  age,  and 
a  boy  eighteen  months  old. 

Her  services,  had  she  been  hired  by  the  month,  would  not  have 
averaged  10  dollars  a  month,  or  120  dollars  a  year,  from  which  a 
deduction  of  twp  months  may  be  made  for  time  lost  by  sickness,  or 
the  impossibility  to  find  a  person  willing  to  hire  her;  and  her  wages 
must  then  be  reduced  to  100  dollars  a  year.  Her  taxes,  clothing, 
medical  attendance,  and  medicines,  may  be  valued  at  20  dollars  a 
year,  and  thus  reduce  the  sum  earned  to  80  dollars  a,  year  net,  which 
would  pay  the  ordinary  price  of  such  a  woman's  purchase  in  five 
years. 

The  services  of  the  daughters,  one  eleven  and  the  other  seven^  we 
have  considered  on  an  average  as  equalling,  for  both,  the  services  of 
the  mother,,  or  80  dollars  a  year:  now  from  the  date  of  the  sale  to 
the  present  date  are  ten  years  and  ten  months,  which  at  160  dollars  a 
year,  make  1728  dollars. 
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We  have  considered  the  boy,  who  was  but  eighteen  months  old,  a 
burthen.  He  required  food,  raiment,  attendance  from  the  mother, 
medical  attendance,  medicines;  taxes  were  paid  for  him.  For  this 
we  think  25  dollars  a  year,  less  than  50  cents  a  month,  not  an  ex- 
travagant charge  for  ten  years  and  ten  months,  make  271  dollars. 

Two  children  were  born  during  defendant's  possession.  This  ne- 
cessarily induced  a  loss  of  the  mother's  services  for  a  while,  some 
expenses  on  her  lying  in,  some  time  lost  in  nursing,  some  food,  &c. 
For  this  we  have  allowed,  for  both  children,  250  dollars. 

But  of  the  defendant's  money  570  dollars  have  actually  come  to 
the  possession  of  one  of  the  plaintiflfs.  If  the  sale  be  rescinded,  and 
he  charged  with  full  hire  from  the  day  of  sale,  the  plaintiffs  should 
allow  him  the  vahie  of  the  use  of  his  money  which  actually  came  to 
their  hands.  A  jury  would  certainly  consider  this  in  the  assessment 
of  damages,  and  we  have  deemed  it  our  duty  so  to  do,  and  have 
taken  five  per  centum.,  the  legal  rate  of  interest,  for  the  value  of  the 
use  of  the  money:  thus,  during  nine  years  and  ten  months,  this  value 
on  570  dollars,  is  208  dollars  57  cents.  This,  with  the  sum  received, 
and  the  last  two  sums,  make  1283  dollars  57  cents,  which,  deducted 
from  1728  dollars,  leaves  a  balance  due  to  the  plaintiffs  of  445  dollars 
43  cents. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  &c.  that  the  plaintiffs  recover  from  the  defendant  the 
slaves  mentioned  in  the  petition,  and  the  sum  of  four  hundred  and 
forty  five  dollars  and  forty  three  cents  for  the  value  of  their  services; 
and  it  is  ordered  that  the  plaintiffs  pay  costs  in  this  court,  and  the  de- 
fendant below.  4 

MCakbj  for  the  plaintiffs. 

Morse y  for  the  defendant. 
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Henderson  v.  St  Charles  Church.     VII,  N.  S.  117. 

A  grant  of  twenty  arpenta  in  front  with  a  depth  of  forty,  passes  a  superficies  of  eight 
hundred.    If  the  contrary  do  not  appear,  the  sides  will  l>e  held  to  be  parallel 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 
This  action  was  commenced  by  the  late  J.  N.  Destrehan,  and  since 
his  death  has  been  prosecuted  by  the  present  plaintiff,  who  has  ac- 
quired the  title  to  the  property  in  dispute,  under  which  it  was  held 
by  its  former  proprietor. 

The  object  of  the  suit  is  to  settle  the  upper  limit  of  the  plantation 
now  owned  by  the  plaintiff,  which  separates  the  ground  from  that 
held  by  the  defendants  as  belonging  to  the  church.  The  claim  set 
up  on  the  part  of  the  former  is  for  twenty-eight  arpents  front  on  the 
Mississippi,  with  all  the  depth  of  land  existing  between  the  river  and 
lake  Pontchartain,  to  be  embraced  by  parallel  lines.  The  latter  claim 
by  virtue  of  the  prescription  of  thirty  years;  and  having  obtained 
judgment  in  their  favor  in  the  court  below,  the  plaintiff  appealed. 

This  action  is  strictly  one  of  Bornage.  The  principal,  if  not  the 
sole  purpose  for  which  it  was  instituted,  being  to  determine  the 
course  of  the  line  disputed  between  the  parties.  It  is  true,  there  is 
an  apparent  diminution  of  the  extent  of  front  claimed  by  the  plaintiff, 
according  to  the  plan  of  survey  made,  which  has  been  received  in 
evidence.  This  appears  to  be  occasioned  by  a  change  given  to  the 
course  of  the  side  lines,  by  running  them  in  a  parallel  direction, 
instead  of  allowing  to  the  upper  limit  a  small  inclination,  as  contended 
for  by  the  defendants.  This  incident  in  the  cause  needs  no  farther 
notice;  for  the  whole  evidence  fixes  the  point  designated  by  the  letter 
A,  on  the  plan  made  by  the  surveyor  general  Bringier,  under  the 
order  of  the  district  court,  as  that  which  has  been  the  limit  in  front, 
between  the  plantation  of  the  appellant  and  thd  land  of  the  church, 
for  more  than  thirty  years  previous  to  the  commencement  of  the 
present  suit. 

The  original  grants  are  not  in  evidence,  or  any  plans  of  survey 
purporting  to  have  been  made  by  proper  authority  at  the  time  of  the- 
concessions  under  which  the  present  parties  claim  title.  According 
to  the  dale  of  some  of  the  mesne  conveyances,  it  appears  that  the 
grant  to  the  immediate  grantee  of  the  government,  from  which  the 
plaintiff's  title  is  presumed  to  have  been  derived,  is  older  than  that 
by  virtue  of  which  the  defendants  have  obtained  title. 

This  fact  admitted,  general  principles  of  law  and  many  decisions 
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of  the  Supreme  Court  have  been  invoked  to  show  that  the  appellant 
is  entirled  to  have  the  whole  front  claimed  by  him,  together  with 
the  quantity  of  land  that  may  be  included  between  parallel  lines  run- 
ning to  the  extent  of  his  grant:  in'other  words,  to  the  lake. 

A  concession  of  .ascertain  number  of  arpents  front  on  a  water  course 
or  other  object,  with  what  is  called  in  this  country  the  ordinary 
depth  or  depth  of  forty  arpents,  will  give  to  the  giantee  such  super- 
ficies as  results  from  a  multiplication  of  40  by  the  number  granted  in 
front.  The  side  lines  of  the  tract  will  be  held  to  be  parallel,  if  no 
legal  impedimentj[>e  shown  to  prevent  them  from  taking  that  course; 
such  as  conflicting  title  of  superior  legal  force,  &c. 

In  actions  of  homage,  the  prescription  of  30  years  prevailed  pre- 
vious to  the  Louisiana  Code.  See  the  case  of  Bourguignon  v.  Bou- 
dousquie,  lately  decided.  A  limit  acquiesced  in  by  a  joining  pro- 
prietor eould  not,  after  the  lapse  of  that  period,  be  changed,  even  by 
a  claimant  under  a  title  which  was  older  and  better  originally  thai| 
that  acquired  by  prescription.  This  is  true  to  the  fullest  extent  when 
uninterrupted  possession  is  shown  on  the  part  of  the/person  claiming 
by  prescription,  for  all  the  land  which  he  has  actually  possessed  by  in- 
closures,  &c.  The  naked  possession,  pro  suo,  unsupported  by  any 
titl^,  gives  right 

The  evidence  of  the  present  case  establishes,  free  from  doubt,  that 
the  church  had  possessed  the  land  which  its  officers  now  claim  by 
prescription,  above  a  point  fixed  and  certain,  and  included  by  a  line 
of  separation  between  them  and  the  plaintiff,  having  the  course  for 
which  they  contend,  for  more  than  thirty  years  previous  to  the  com-» 
meocement  of  this  suit.  The  direction  of  the  line  is  ascertained  by 
ditches  and  a  fence  between  them,  running  back  at  different  periodis 
or  according  to  the  testimony  of  different  witnesses,  from  three  to  ten 
arpents. 

It  cannot  be  denied,  with  the  least  semblance  of  truth,  that  by  this 
possession  the  defendants  have  acquired  a  legal  title  to  all  the  space 
actually  inclosed,  according  to  the  extent  and  direction  of  the  fence 
between  their  land  and  the  plaintiff's  plantation.  So  far  it  is  the 
unalterable  limit  between  the  parties  litigant.  The  only  difficulty 
which  the  cause  presents  relates  to  the  continuation  of  the  division 
line  towar  ds  the  ultimate  limits  in  the  rear  of  the  disputed  premises. 

Neither  party,  plaintiff  or  defendant,  has  shown  the  course  which 
the  lines  of  the  respective  tracts  ought  to  take,  in  pursuance  of  any 
authentic  document.  The  grants  or  concessions  from  the  public  under 
which  they  claim  are  -both  presumed.  On  this  presumption  neither 
of  them  is  without  title.    But  that  of  the  plaintiff  is  the  eldest. 

The  prescription  longissimi  iemporis,  as  to  general  principles,  is 
regulated,  in  most  respects,  like  those  which  are  of  short  duration. 
The  possession  by  which  it  creates  title,  is  under  the  influence  of  the 
10  and  20  years.  See  Pothiery  TVaite  de  Possession^  no.  170.  Pos- 
ssession  is  acquired,  corpore  ei  animoj  and  the  person  who  enters  on 
a  farm,  acquires  possession  of  th  e  whole,  though  he  can  only  occupy 
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a  particular  spot.  See  same  author,  No.  41,  and  the  law  of  the  Roman 
Digest  therein  quoted. 

The  lands  of  the  church,  being  held  under  a  title  derived  from  the 
sovereign  power  of  the  country  which  ruled  at  the  time  of  the  grant, 
it  cannot  be  believed  that  possession  was  iki  any  manner  usurped 
without  right  or  authority,  by  that  religious  community.  By  pos- 
sessing a  part  of  this  tract,  thus  granted,  they  must  be  considered  as 
legal  possessors  of  the  whole;  and  if  they  had  shown  any  plan  of 
survey  made  by  proper  authority,  which  represented  the  line  to  be 
then  there,  and  the  appellant's  as  having  the  direction  for  which  they 
contend,  the  decision  of  the  case  would  have  been  freed  from  all  em- 
barrasment.  Although  no  boundary  should  have  been  placed  (except 
that  of  the  beginning  on  the  river)  nor  a  single  tree  marked,  if  the 
magnetic  course  of  the  line  alone  had  been  given,  the  possessors  of 
the  land  pro  suo,  would  have  acquired  title  to  the  whole  UsiCtjure 
prescriptionis. 

The  want  of  direction  to  the  line  from  any  written  evidence  of  title, 
may,  in  our  opinion,  be  supplied  by  the  testimony  of  the  witnesses, 
who  prove  the  course  given  to  the  ditches  and  fence,  which  form, 
and  have  formed,  for  thirty  years  at  least,  to  a  considerable  extent, 
the  common  barrier  between  the  plantation  of  the  plaintiff  and  the 
land  of  the  church.  The  latter  obtained  a  concession  of  40  arpents 
in  depth,  with  a  front  of  10,  and  the  line  between  this  community 
and  their  immediate  neighbor,  sanctioned  by  prescription,  has  as- 
sumed a  certain  direction  towards  the  lake  or  back  lands,  which 
must  be  continued  in  the  same  course  and  direction  to  the  extent  of 
their  claim,  without  distinction  in  regard  to  the  second  concession. 

The  course  given  by  the  direction  of  the  fence  establishes  the  right 
of  appellees  to  pursue  it,  (at  least  to  the  distance  of  40  arpents,)  as 
explicitly  as  a  magnetic  course,  ascertained  by  a  surveyor  and  laid 
down  on  his  plan,  could  have  done.  It  is  true  that  the  second  con- 
cession made  to  the  person  under  whom  the  appellant  claims,  bears 
date  some  time  prior  to  that  obtained  in  favor  of  the  church;  but  the 
lateral  lines  by  which  it  is  embraced,  according  to  the  request  and 
grant,  must  have  the  same  direction  aire  de  vent,  as  those  which 
enclosed  the  plantation  immediately  on  the  river:  and  we  have 
already  shown  that,  in  relation  to  the  division  line  between  it  and 
the  property  claimed  by  the  church,  the  course  of  this  line  is  right- 
fully such  as  is  insisted  on  by  the  defendants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Seghers,  for  the  plaintiff. 

Mazureauj  for  the  defendants. 
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Sorbe  v.  Salavignac.     VII,  N.  S.  124. 

FIRST  District 

An  afBdaTit  to  obtain  a  new  trial,  on  the  ground  that  part  of  a 
letter,  on  a  different  sheet,  was  not  read,  shonid  state  the  contents  of 
that  part. 


Byrne  v.  Louisiana  State  Insurance  Company. 

VII,  N.S.  126. 

Nothing  bat  neeeflsity  jostifiea  a  deviation.    The  necessity  is  not  to  be  tested  by  the 

event,  but  by  all  the  circamstanoes  attending  the  case. 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  couft. 

This  is  an  action  on  a  policy  of  insurance.  The  execution  of  the 
policy,  the  interest  of  the  plaintiff  in  the  vessel,  her  sailing  on  the 
voyage  insured,  and  the  loss  by  one  of  the  perils  covered  by  the 
policy,  are  all  established.  The  only  question,  therefore,  for  our  de- 
cision, is,  whether  there  was  such  a  deviation  from  the  voyage  as 
discharges  the  insurers? 

From  the  evidence  in  the  case,  it  appears  that  the  vessel  sailed  from 
New  Orleans  in  the  month  of  January  last,  on  a  voyage  to  Clark's 
landing  on  the  Rio  Brassos.  The  captain  swears  that,  on  the  5th  of 
February  last,  she  arrived  off  the  mouth  of  the  river,  and,  and  on  the 
7th,  succeeded  in  taking  a  pilot  on  board;  that  under  his  directions 
she  attempted  to  enter  the  river,  and,  in  doing  so,  grounded;  that  on 
trying  the  pumps  after  she  was  afloat,  she  was  found  to  make  consi- 
derable water;  that  the  captain  and  pilot  then  sounded  the  bar,  to 
ascertain  whether  or  not  there  was  sufficient  water  to  afford  an  en- 
trance to  the  schooner,  but  were  unable  to  find  enough  to  enable  her 
to  pass;  that  on  a  survey  the  next  day,  they  were  still  more  unsuc- 
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cessful,  not  being  able  to  get  as  much  water  as  they  did  the  day 
before;  that  after  these  examinations  were  made,  it  was  the  decided 
opinion  of  them  both,  that  it  was  not  possible  for  the  vessel  to  enter 
the  river  with  her  cargo  on  board;  that  no  lighters  could  be  obtained, 
and  that  she  could  not  remain  in  the  situation  she  was  in  without  the 
greatest  risk  of  being  lost,  as  the  current  set  strong  on  shore  to  the 
west  of  the  river,  and  if  overtaken  by  a  gale  of  wind  from  the  south, 
shipwreck  was  inevitable;  that  a  consultation  was  then  had,  and  it 
was  the  opinion  of  the  pilot  and  deponent,  and  of  all  on  bo  ird,  that 
the  want  of  sufficient  water  to  enter  the  river,  the  leaking  cotidition 
of  the  vessel  and  the  danger  of  remaining  on  the  coast,  made  it  neces- 
sary and  highly  expedient  to  put  into  some  other  port;  that  in  com- 
ing to  this  determination,  the  deponent  was  influenced  by  no  other 
considerations  than  those  of  necessity,  and  the  welfare  of  all  con- 
cerned; that  the  vessel  accordingly  sailed  for  Galveston  bay,  which 
was  the  nearest  port,  and  one  in  which  the  cargo  could  be  landed 
nearest  the  port  of  destination. 

The  other  testimony  in  the  cause  strongly  corroborates  this  evi- 
dence. The  pilot  swears  that  if  they  had  not  gone  to  Galveston,  the 
vessel  must  have  returned  to  New  Orleans,  as  there  was  no  means 
in  their  power  to  lighten  the  vessel  so  as  to  get  her  over  the  bar; 
that  the  river  was  up  when  the  vessel  was  there;  and  that  she  could 
not  have  remained  off  the  mouth  of  the  Brassos  without  being  in 
great  danger. 

The  law  which  governs  the  case  is  well  settled.  To  authorise  a 
deviation  there  must  be  a  necessity;  and  this  necessity  is  not,  in  all 
cases,  to  be  tested  by  the  event;  but  more  properly  by  the  inquiry 
whether,  under  all  the  circumstances  of  the  ciase,  there  was  just  ana 
reasonable  ground  for  the  captain  to  believe  necessity  to  exist. 

In  this  case  it  has  been  contended,  on  the  part  of  the  insurers,  that 
the  vessel  should  have  waited  a  reasonable  time  at  the  mouth  of  the 
Rio  Brassos,  to  see  whether  the  waters  would  not  rise.  But  this 
objection  is  destroyed  by  the  evidence,  which  shows  she  could  not 
have  done  so  without  being  exposed  to  great  danger.  Again:  It  has 
been  urged  she  should  have  remained  in  the  outer  part  of  Galves- 
ton harbor,  and  returned  to  the  Brassos  when  favorable  winds 
would  have  raised  the  waters.  There  is  no  evidence  before  us, 
which  would  enable  us  to  say,  that  she  could  have  got  in  at  any 
stage  of  the  waters.  On  the  contrary,  the  pilot  swears,  she  must  have 
returned  to  New  Orleans  unless  she  put  into  some  other  port.  From 
aught  therefore  which  appears,  the  captain  would  not  have  been 
authorised  to  return  to  a  place  which  he  had  already  tried,  and  could 
not  enter,  and  off  which  he  could  not  lie  without  great  danger.  See 
Philips  on  Ins.  192,  196;  11  Johns.  352. 

As  to  the  other  point  in  the  case,  we  do  not  think  there  was  such 
an  unnecessary  delay  in  the  port  of  Galveston  as  will  discharge  the 
defendants. 


JUNE  TERM,  1828.  181 

[Byrne  v.  Looisiaiui  State  Insanince  CompoDj.] 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 
JVorkman  and  Hoffman,  for  the  plaintiff. 
EustiSj  for  the  defendants. 


Kirkland  v.  His  Creditors.     VII,  N.  S.  130. 

When  a  creditor  lays  claim  to  a  better  place  on  the  tableau,  it  may  be  opposed  by  any 
•  other  tbcreaflcr,  who  deems  it  expedient  and  he  cannot  be  iaid  to  be  t»  mora^  wbero 
he  received  notice  of  thta  claim.    He  who  pays  the  note  of  another,  oannot  avail  him- 
self of  the  mortgage  the  latter  had  given  for  the  benefit  of  his  endorser,  unless  the 
mortgage  be  assigned  him. 

THIRD  District 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

Ingram,  who  was  placed  on  tne  tableau  of  distribution  as  a  chiro- 
graphary  creditor,  opposed  the  homologation,  and  prayed  to  be  placed 
as  a  mortgagee  or  privileged  creditor.  His  opposition  was  dismissed, 
and  he  appealed. 

His  counsel  has  first  called  our  attention  to  a  bill  of  exceptions. 

It  appears,  that  when  the  application  of  this  opposing  creditor  was 
heard,  three  other  creditors  of  the  insolvent  filed  their  opposition  to 
his  pretensions  to  the  rank  of  mortgagee  creditor.  He  resisted  the 
filing  of  their  opposition  on  the  following  grounds: 

1.  AH  opposition  to  the  tableau  of  the  syndic,  and  the  claims  or 
opposition  of  creditors  to  each  other,  must  be  filed  within  ten  days 
&om  the  notification  of  the  filing  of  the  tableau  of  distribution.  2. 
Because  the  appellant  had  come  into  court  to  prove  his  claim  and 
his  right  to  a  higher  rank,  and  had  no  warning  to  come  prepared  to 
disprove  the  allegations  in  the  opposition  now  made  to  his  pretensions 
by  these  creditors,  except  by  an  oral  communication  from  their  coun 
sel,  and  therefore  he  was  taken  by  surprise. 

The  district  court  overruled  these  objections  and  he  excepted  to  its 
opinion. 

It  does  not  appear  to  us  the  district  court  erred.     In  a  concursoy  all 
the  insolvent's  creditors  are  plaintiff's  and  defendants:  and  any  one 
who  thinks  he  or  any  other  creditor  is  improperly  placed  on  the  tab- 
leau, must  file  his  claim  or  his  opposition  within  ten  days.    But 
Vol.  IV.— 16 


182  SUPREME  COURT. 

[Kirkland  t.  His  Creditors.] 

\vhen  a  claim  to  a  better  place  is  set  up  within  ten  days,  it  may  there- 
after be  opposed  by  any  creditor  who  deems  it  urgent,  and  he  can 
not  be  said  to  be  in  mora,  because  no  notice  was  given  of  the  claim 
he  opposes. 

If  the  appellant  was  taken  by  surprise,  and  wanted  evidence  to 
disprove  the  facts  alleged  in  opposition  to  his  pretensions,  he  ought 
to  have  made  his  affidavit  and  claimed  a  continuance;  but  he  had  no 
right  to  oppose  the  filing  of  the  opposition. 

The  appellant  claimed  to  be  ranked  as  a  mortgagee  creditor,  as 
assignee  of  a  mortgage  given  on  the  14th  of  September,  1825,  by  the 
insolvent  to  Browder  and  others,  endorsers  of  a  note  of  his,  which 
became  payable  on  the  30th  of  May,  1826.  to  indemnify  from  the 
consequences  of  their  liability.  The  mortgagees  having  declined  to 
aid  the  insolvent  in  the  renewal  of  the  note,  the  appellant  furnished 
his  check  payable  to  the  insolvent,  with  which  the  note  was  paid, 
the  30th  of  April,  1826. 

On  the  5th  of  January,  1827,  Browder  and  others  assigned  the 
mortgage  the  insolvent  had  given  them  to  the  appellant  and  Croft, 
"  for  and  in  consideration  of  their  having  taken  up  a  note  of  the 
insolvent  on  which  they  (Browder  and  others)  were  endorsers." 

We  do  not  see  that  the  district  court  erred.  Nothing  shows,  that 
previous  to  the  appellant's  relieving  the  insolvent,  any  agreement 
took  place  by  which  an  assignment  of  the  note  was  stipulated.  The 
endorsers  were  discharged  by  the  payment  of  the  note  if  it  was  made 
by  the  insolvent,  or  by  the  expiration  of  the  time  during  which  it 
might  have  been  usefully  protested,  if  purchased  by  a  third  person 
before  its  maturity,  if  no  protest  took  place;  and  their  discharge  de- 
stroyed the  effect  of  the  mortgage. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

fFatiSy  for  the  appellant. 
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Pradere  v.  Berthelot.     VII,  N.  S.  133. 

The  appellant  cannot  be  relieved,  unless  there  be  a  jadgment  which  the  Sapreme  Court 

may  reverse. 

PARISH  Court  of  New  Orleans. 

■ 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  proceedings  in  this  case  began  by  a  petition,  in  which  the 
plaintiff  stated  that  Carrier  owed  him  SCO  dollars  on  a  note  secured  by 
a  mortgage,  which  Berthelot,  who  is  said  to  be  the  defendant,  and  who 
was  the  payee,  endorsed  to  the  plaintiff,  who  has  been  subrogated  to 
the  rights  of  Berthelot  by  a  judgment  A  writ  of  seizure  and  sale 
was  prayed. 

No  order  of  the  judge  for  the  writ  appears;  but  the  writ  was  issued 
by  the  clerk  on  the  17th  of  April,  1827,  and  on  the  same  day  the 
sheriff  served  a  copy  of  the  petition  and  of  a  citation  on  Berthelot. 
A  slave  was  seized  and  sold. 

Carrier  now  intervened  and  prayed  an  appeal,  alleging  he  had  an 
interest  in  the  suit,  and  was  therefore  entitled  to  appeal.  He  urged 
as  grounds  on  which  he  hoped  for  success  above,  that  Berthelot's 
native  language  and  his  own  was  the  French  and  that  the  plaintiff's 
petiton  was  filed  in  the  English  language  only,  and  he  had  not  been 
cited.    The  appeal  was  granted. 

The  appellant  may  have  been  injured,  but  the  mode  of  relief  has 
been  mistaken.  We  find  no  judgment,  which  we  may  revise,  in  the 
record  he  has  brought. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  be 
dismissed,  with  costs. 

Chapotin,  for  the  plaintiff. 

Cuvillier,  for  the  appellant. 
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Hewes  v.  Barron.     VII,  N.  S.  134. 

A  judge  ought  not  to  state  what  conclusions  he  draws  from  the  evidence.    But  if  he  do* 
and  the  verdict  appear  according  to  the  merits  of  the  case,  it  will  not  bo  remanded. 

FIRST  District 

PoRTEH,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  rescind  a  contract  for  slaves,  on  the  ground 
that  the  mother  was  afflicted  with  redhibitory  vices.  The  defect 
complained  of  is  a  swelling  or  large  tumor  on  the  leg. 

The  petition  asserts  tnat  in  the  act  of  the  sale  there  is  the  follow- 
ing clause: — "  The  parties  hereby  acknowledging  that  the  said  slave 
Phillis,  has  a  swelling  or  tumor  in  one  of  her  legs,  which  was  occa- 
sioned by  a  rheumatism,  for  which  disease  the  said  purchaser  re- 
nounces all  claims  whatever  against  the  vendor  or  his  heirs."  But 
it  alleges  that  this  renunciation  was  made  in  consequence  of  the  fraud 
practised  on  the  plaintiff  by  the  defendant,  in  concealing  from  him 
the  real  situation  of  the  slave,  and  in  making  him  false  statements 
respecting  her. 

The  answer  denies  generally  the  allegations  in  the  petition.  A 
supplemental  petition  was  afterwards  filed,  charging  the  defendant 
with  having  represented  the  slave  as  an  excellent  cook,  washer  and 
ironer;  of  a  quiet  and  mild  disposition,  and  perfectly  healthy;  while 
each  and  all  of  these  representations  were  false.  To  this  petition  a 
general  denial  was  also  put  in.  The  cause  was  tried  by  a  jury,  who 
found  a  verdict  for  the  defendant.  A  new  trial  was  moved  for,  and 
refused:  and  the  plaintiff  appealed. 

The  court  charged  the  jury,  that  there  was  no  evidence  of  a  con- 
cealment of  the  disease  of  the  slave  Phillis  on  the  part  of  the  defend- 
ant; that  the  disease  was  pointed  out  by  the  defendant  to  the  plain- 
tiff at  the  time  of  the  sale:  that  the  defendant,  for  aught  that  appeared 
in  proof,  had  no  other  reason  for  knowing  the  cause  of  the  disease 
than  the  plaintiff:  but  that,  if  the  jury  thought  she  was  sold  for  a  first 
rate  cook,  washer  and  ironer,  and  the  evidence  proved  she  was  not 
so,  they  might  reduce  the  price.  The  judge  closed  the  charge  by  in- 
structing the  jury  they  were  judges  of  the  fraud  alleged. 

The  plaintiff  excepted  to  the  charge,  and  it  is  very  doubtful  to  us 
whether  it  can  be  reconciled  with  the  51 6th  article  of  the  Code  of 
Practice,  which  inhibits  a  judge /rom  saying  any  thing  about  the 
factSy  but  as  we  have  been  pressed  to  decide  on  the  merits,  and  not 
remand  the  case,  it  is  unnecessary  to  express  a  decided  opinion  re- 
specting the  question  which  the  exception  presents. 
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But,  though  it  may  have  been  incorrect  in  the  judge  to  have  stated 
to  the  jury  the  conclusion  he  drew  from  the  evidence,  we  see  no 
error  in  those  conclusions.  A  perusal  of  the  evidence  induces  us  to 
think  the  view  taken  by  the  court  below  correct;  and  the  finding  of 
the  jury  under  the  charge  being  made  on  evidence,  doubtful,  and  ia 
some  instances  contradictory,  cannot  be  disturbed  in  this  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Mat/bin^  for  the  plaintiff. 

Waggamatiy  for  the  defendant. 


Babcock  v.  Malbie.     VII,  N.  S.  137. 

Creditor!  can  no  longer  attach  the  property  of  the  debtor,  when  be  has  loet  all  oontrol 

over  it,  and  cannot  change  its  destination. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  petitioner  states  that  the  defendant,  by  a  letter  dated  in  Alaba- 
ma, March  19,  1825,  delivered  to  E.  P.  Anderson,  one  of  the  firm  of 
Farris  &  Anderson,  fwho  was  then  setting  out  for  New  Orleans, 
requested  Banks,  Miller  &  Kincaid  to  become  responsible  for  the 
bearer,  promising  to  guarantee  them  for  any  conunitments  they  might 
make  to  the  extent  of  1500  dollars.  That  the  said  Anderson  after- 
wards arrived  in  New  Orleans,  purchased  goods  from  the  petitioner, 
and  delivered  him  a  bill  of  exchange  on  Banks,  Miller  &  Kincaid, 
which  they  accepted,  but  failed  to  pay.  By  reason  whereof  the  de- 
fendant has  become  responsible  to  the  petitioner. 

The  general  issue  was  pleaded.  The  action  was  commenced  by 
attachment,  and  third  parties  intervened,  claiming  the  property  as 
theirs.  The  court  was  of  opinion  the  claim  was  well  supported,  and 
gave  judgment  the  suit  should  be  dismissed. 

If  the  court  was  right  in  its  judgment,  it  is  unnecessary  to  examine 
whether  the  plaintiffs  have  or  not  a  good  cause  of  action.  If  the 
defendant  was  hot  properly  before  the  court,  there  can  be  no  inquiry 
into  his  responsibility. 

The  defendant,  a  resident  of  Alabama,  was  indebted  to  a  house  in 

16* 
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New  York,  who  forwarded  their  claim  to  an  agent  there  for  collec- 
tion. He  received  an  obligation  from  defendant  of  one  Tucker  for 
2400  dollars,  to  be  collected  and  applied  to  the  payment  of  the  claim. 
By  the  terms  of  this  obligation,  it  might  be  discharged  in  cotton  at 
7  cents  per  lb.  The  agent  not  having  at  that  time  any  authortty  to 
receive  cotton  for  his  principal,  agreed  with  defendant  that,  if  Tucker 
would  pay  a  part  or  the  whole  of  his  obligation  in  cotton,  it  should 
be  shipped  to  New  Orleans  or.  Nfew  York  at  the  option  of  Sheller  & 
King,  at  the  risk  of  Malbie. 

Malbie,  some  months  afterwards,  informed  the  agent  that  Tucker 
was  ready  to  deliver  cotton,  which  Malbie  by  the  instruction  of  the 
agent  received,  and  took  a  bill  of  lading  in  his  name  for  the  delivery 
of  the  cotton  to  B.  Story  of  New  Orleans.  The  agent  forwarded  the 
bill  of  lading  to  Story,  with  directions  to  hold  the  goods  subject  to  the 
order  of  Sheller  &  King.  Story  received  the  bill  of  lading  and  the 
cotton  before  the  service  of  the  attachment,  and  insured  it;  but  be- 
fore he  could  find  an  opportunity  of  shipping  it,  the  attachment  was 
laid. 

The  authority  of  the  agent  to  enter  into  an  agreement  to  receive 
cotton  on  account  of  his  principals  in  New  York  has  been  contested. 
But  though  that  authority  did  not  exist  when  the  contract  was  made, 
it  appears  to  have  been  given  before  the  cotton  was  delivered,  and 
that  is  sufficient. 

The  case  then  is  almost  precisely  that  of  Canfield  v,  McLaughlin, 
reported  in  9  Martin^  except  that  in  this  instance  the  cotton  was 
actually  delivered  to  the  persons  to  whom  it  was  shipped,  or  to  their 
agent  which  is  the  same  thing,  before  the  attachment  was  levied. 
The  interveners  were  the  agents  of  the  owner  to  sell  the  cotton,  and 
apply  the  proceeds  to  his  credit.  As  such  they  had  a  lien  on  it  for 
their  advances,  and  the  balance  of  the  general  account.  The  owner 
could  not  have  taken  it  out  of  their  hands,  and  his  creditors  can  not. 
We  think  the  rule  on  this  subject  was  correctly  laid  down  in  Armory 
V.  Cockburn,  that  where  the  owner  of  the  property  has  lost  all  power 
over  it,  and  can  not  change  its  destination,  the  creditors  can  not 
attach.     4  iV.  S,  669;  9  Mart,  316. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

SmiiAy  for  the  plaintiff. 

Morsty  for  the  intervening  claimant. 
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If  a  paper,  rojccted  when  offered  aa  evidence,  be  accidentally  put  with  the  [rest,  and 
taken  out  with  the  jury,  this  circumstance  will  not  necessarily  require  a  new  triaL 

The  principal  must  relieve  the  a^nt  from  any  responsibility  properly  incurred. 

The  agent  can  maintain  a  suit  against  the  principal  not  merely  for  repayment  but  for 
indemnity,  and  the  latter  can  only  be  released  by  producing  an  act  by  which  the  cre- 
ditor accepts  him  in  the  plAce  of  the  agent,  or  by  paying  the  debt. 

EIGHTH  District. 

PoBTER,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  state  that  they  formerly  transacted  business  in 
New  Orleans  as  commission  merchants,  and  in  that  capacity  acted  on 
behalf  of  the  defendants,  in  shipping  on  their  account,  to  one  Henry 
Thompson  of  Baltimore,  74  bales  of  cotton.  That  Thompson  sold 
35  bales  of  this  cotton  to  one  Barry,  Jun.,  for  3250  dollars  44  cents; 
and  that  the  petitioners  erroneously  supposing  that  Barry  would  pay 
for  the  same,  gave  the  defendant  credit  for  the  net  proceeds  of  the 
sale,  and  drew  on  Thompson  a  bill  of  exchange  for  the  amount. 
That  Barry  and  his  endorser  both  faiUng,  Thompson  drew  on  the 
petitioners  for  the  sum  he  had  advanced  them  on  the  sale  of  the  cot- 
ton. That  they  resisted  the  demand,  but  were  compelled  by  a  judg- 
ment of  court  to  pay  it;  and  that  they  have  expended  400  dollars  in 
defending  the  suit  which  Thompson  brought  against  them.  The 
petition  concludes  by  praying  judgment  against  the  defendants  for 
these  sums,  and  interest  and  costs. 

The  defendants  pleaded  the  general  issue.  The  cause  was  sub- 
mitted to  a  jury  in  the  court  below,  who  found  a  verdict  in  favor  of 
the  plaintiffs  for  3220  dollars  44  cents.  An  application  was  made  for 
^  new'  trial,  and  overruled;  and  judgment  was  rendered  conforma- 
bly to  the  verdict.    The  defendants  appealed. 

The  correctness  of  the  opinion  of  the  judge  in  refusing  a  new  trial 
will  be  examined  after  the  merits  are  inquired  into,  as  it  mainly  de- 
pends on  the  weight  which  should  be  given  to  the  evidence  the  plain- 
tiffs introduced. 

The  plaintiffs,  it  appears,  were  commission  merchants  in  New 
Orleans,  and  transacted  business  for  the  defendants  as  general  agents. 
In  the  year  1818,  the  latter  sent  them  some  cotton,  which  they 
shipped,  with  the  approbation  and  consent  of  the  appellants,  to  one 
Thompson,  of  Baltimore,  to  be  by  him  sold  on  their  account  and 
lisle.  This  shipment  was  made  on  the  31st  of  December,  1818.  The 
agency  of  the  plaintiffs  up  to  that  time,  and  the  correctness  of  the 
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course  they  pursued,  have  not  been  disputed;  but  it  is  urged  that  all 
the  ulterior  proceedings  on  their  part  were  irregular,  and  that  they 
have  made  the  transaction  their  own  by  the  manner  in  which  they 
acted  in  drawing  the  funds  out  of  Thompson's  hands,  and  in  failing 
to  give  regular  notice  to  the  defendants. 

In  examining  this  grouund  of  defence,  we  may  take,  as  admitted, 
the  principles  of  law  which  were  forcibly  urged  by  the  counsel  of 
the  appellants  in  the  argument.  It  may  be  true,  that,  the  moment 
Flower  communicated  to  Thompson  the  names  of  the  persons  for 
whom  the  cotton  was  shipped,  Thompson  became  the  factor  of  the 
principal;  that  Flower  ceased  to  be  the  general  and  became  tiie 
special  agent  of  the  defendants.  But  whether  any  or  all  of  the  pro* 
positions  be  true,  if  the  defendants  have  ratified  and  confirmed  the 
conduct  of  the  plaintiffs  in  regard  to  this  transaction,  it  matters  i^ot  in 
what  capacity  they  acted.  ' 

No  express  ratification  is  shown,  but  one  equally  strong  is  derived 
from  the  various  communications  made  from  time  to  time  to  the 
appellants,  and  their  failure  to  communicate  any  disapprobation  of 
it.  The  contract  of  mandate  may  be  formed,  tacitly  as  well  as 
expressly.  Semper  qui  non  prohibit  pro  se  intervenire,  mandare 
creditur,  was  a  maxim  of  the  Roman  law.  Merlin,  in  the  Questions 
de  Droit f  gives  a  number  of  instances,  much  stronger  than  that  now 
before  us,  where  silence  by  the  principal,  on  the  receipt  of  letters,  was 
deemed  in  every  respect  equal  to  an  explicit  and  positive  ratification 
of  the  acts  of  the  agent.  Merlin^  Questions  de  Droit,  verbo  Compie 
CourantyVoL  1,/?.  482;  Manuel,  de  Droit  Frangais  par  Paillet^ 
note  on  1985th  article  oi  Nap,  Code, 

The  assent  which  the  law  raises  from  the  failure  of  the  defendants 
to  make  any  objection  to  the  conduct  of  the  plaintiffs,  is  proved  by 
the  following  evidence: 

On  the  24th  April,  1819,  they  forwarded  an  account  current  to  the 
defendants,  at  the  bottom  of  which  it  is  stated,  by  way  of  note  or 
memorandum,  that  74  bales  of  cotton  belonging  to  them  had  been 
shipped  on  their  account  and  risk  to  Henry  Thompson  for  sale. 

On  the  31st  of  July  of  the  same  year,  in  another  account,  they  give 
the  appellants  credit  for  the  amount  of  the  cotton  shipped  to  Thomp- 
son, and  for  sale  by  him. 

In  a  third  account,  furnished  June  1, 1820,  the  defendants  are 
charged  with  1200  dollars,  paid  by  the  plaintiffs,  on  their  account,  to 
Thompson,  and  the  balance  of  2320  dollars  and  44  cents  being 
unsettled  by  Thompson,  is  inserted  in  the  body  of  the  account,  by  way 
of  memorandum,  but  not  carried  into  the  columns. 

And  on  the  31st  of  July,  ]  821,  in  another  account,  the  defendants 
are  credited  with  577  dollars  and  65  cents,  a  part  of  the  sum  of  1200 
dollars,  which  had  been  formerly  charged  them,  as  paid  to  Thompson, 
it  being  the  proportion  due  by  other  persons,  whose  cotton  was 
shipped  by  the  plaintiffs  at  the  same  time  as  the  defendants,  and  sold 
to  the  same  persons  by  Thompson. 
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The  reception  ef  these  various  accounts,  without  any  opposition 
being  made  on  the  part  of  the  defendants,  up  to  the  commencement 
of  this  suit,  a  period  of  six  years,  is  in  law  a  ratification  of  the  con- 
duct of  the  plaintiffs  in  shipping  this  cotton,  in  receiving  the  proceeds, 
and  is  an  acknowledgment  of  the  liability  of  the  defendants  for  the 
balance  due,  when  Thompson's  claim  against  the  plaintiffs  was 
settled. 

In  addition  to  this,  we  have  it  in  evidence  that  when  the  plaintiffs 
were  sued  by  Thompson,  one  of  the  defendants  went  in  company 
with  W.  Flower  to  the  counsel  who  was  engaged  to  defend  it,  and 
stated  to  him  that  he  was  interested  in  the  suit. 

It  is  now  contended,  the  plaintiffs  did  not  communicate  as  quickly 
as  they  ought  to  have  done,  intelligence  of  the  dishonor  of  the  bill 
taken  by  Thompson;  and  a  good  deal  was  said  of  the  propriety  of 
admitting  evidence  of  the  copy  of  a  letter  written  bv  the  plaintiffs  in 
October,  1819,  the  receipt  of  which  is  denied  by  the  defendants. — 
Whether  the  testimony  was  sufficient  or  not,  we  need  not  inquire; 
being  of  opinion  that  after  the  assent  given  by  the  defendants  to  a 
charge  against  them,  in  various  and  subsequent  accounts  current,  for 
moneys  paid  on  account  of  the  non-payment  of  Barry^s  note,  there 
was  such  a  ratification  of  the  acts  of  the  plaintiffs,  as  discharges  them 
from  the  responsibility  they  may  have  incurred  by  the  alleged  im- 
proper management  of  the  business  entrusted  to  them.  Acts  of  the 
principal  should  be  construed  liberally  in  favor  of  an  adoption  of  the 
acts  of  the  agent;  and  an  implied  assent  has  the  same  effect  in 
waiving  a  right  of  action  for  misconduct  that  an  express  one  would. 
See  Livermore  on  Agency,  vol.  1,  p.  50  and  336,  392,  396,  and  the 
authorities  and  cases  there  cited. 

It  is  again  urged  that  Thompson,  by  blending  the  sale  of  the  de- 
fendants' cotton  with  his  own  in  Baltimore,  made  the  debt  his.  Sup- 
posing this  position  to  be  correct,  on  which  we  express  no  opinion, 
the  plaintiffs  are  not  responsible  for  Thompson's  misconduct.  They 
were  used  as  the  medium  of  communication  between  the  principal 
and  the  foreign  factor,  and  through  them  the  funds  proceeding  from 
the  sale  were  to  be  transmitted.  So  far  as  they  have  failed  in  that 
duty,  they  are  responsible;  but  they  are  not  answerable  for  the  mis- 
conduct of  the  factor  in  Baltimore. 

But  it  is  said  they  have  made  themselves  so:  First,  by  accepting 
the  bill  Thompson  drew  to  replace  the  advances  he  had  made  on  the 
cotton;  and.  Secondly,  by  not  using  the  legal  means  they  might  have 
urged  in  defence  of  the  action  Thompson  instituted  on  this  bill. 

The  acceptance  did  no  injury  to  the  defendants,  for  the  plaintifib 
afterwards  refused  to  pay  it,  and  compelled  Thompson  to  bring  suit 
on  it,  where  every  matter  of  defence  was  open  that  would  have  been 
on  the  original  transaction.  The  defendants  had  notice  of  the  action 
brought  by  Thompson,  and  they  chose  to  trust  it  to  the  plaintiffs, 
who  appear  to  have  honestly  used  all  the  means  in  their  power  to 
prevent  judgment  being  rendered  against  them.  The  additional 
proof  now  produced  does  not  appear  to  us  to  vary  the  case. 
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A  question  has  been  made,  whether  the  plaintiffs  had  a  right  to 
bring  this  action  before  they  paid  Thompson  the  amount  of  the  judg- 
ment against  them.  There  is  no  doubt  they  have  that  right.  The 
agent  can  maintain  a  suit  against  the  principal,  not  merely  for  re- 
payment, but  for  indemnity;  and  the  latter  can  only  be  released  by 
producing  an  act  by  which  the  creditor  accepts  him  in  place  of  the 
agent,  or  by  paying  the  debt.  The  reason  of  such  a  rule  is  obvious. 
As  the  agent  is  obliged  to  transfer  to  the  principal  all  rights  which 
he  might  have  acquired  under  the  power  of  attorney,  the  latter  must 
release  him  from  any  obligation  he  might  incur  in  the  performance 
of  it.  Dig,  Liv.  tit.  17 ^  law.  45;  PothieVj  Contrat  de  Mandate  no. 
80. 

There  remains  for  consideration  the  motion  made  for  a  new  trial. 
A  paper  was  presented  in  evidence,  and  rejected  by  the  court. — 
Through  mistake  of  the  clerk,  it  was  put  up  among  the  documents 
and  carried  out  by  the  jury.  Whether  it  was  read  by  them  or  not 
we  do  not  know.  The  defendants  insist  it  may  have  materially  in- 
fluenced their  judgment.  The  plaintiffs  contend  that  if  they  did 
notice  it,  they  must  have  recalled  its  rejection  by  the  court,  and  have 
given  it  no  weight  in  making  up  their  verdict. 

A  case  has  been  read  from  the  reports  of  Massachusetts,  where, 
under  precisely  similar  circumstances,  a  verdict  was  set  aside;  and 
the  opinion  of  that  court  would  have  great  weight  with  us,  if  we 
were  not  placed  in  an  entirely  different  situation.  In  that  country, 
if  we  mistake  not,  all  the  facts  of  a  case  are  tried  and  settled  by  a 
jury.  Here  we  sit,  not  merely  as  a  court  for  the  correction  of  errors 
in  law,  but  with  the  power  to  revise  the  conclnsion  drawn  by  the 
inferior  tribunal  from  the  facts.  The  court  in  Massachusetts  being 
therefore  bound  to  take  the  facts  from  the  jury,  did  right  not  to 
receive  them,  if  any  irregularity  occurred  in  the  proceedings,  because 
it  could  not  know  what  influence  that  irregularity  had  on  their  flnd- 
ing.  Here  the  whole  of  the  evidence  comes  up,  and  is  spread  before 
us  for  our  judgment.  We  are  therefore  enabled  to  know  whether 
the  mistake  had  or  not  an  influence  on  the  minds  of  the  jury.  In 
the  present  instance,  the  facts  proved  lead  us  irresistibly  to  the  con- 
clusion that,  without  this  paper,  the  jury  could  have  found  no  other 
verdict.  If  they  had,  our  duty  would  have  compelled  us  to  reverse 
it,  for  the  case  depends  not  on  the  weight  to  be  given  to  evidence, 
but  on  questions  of  law. 

We  cannot  therefore  turn  the  parties  over  to  a  re-investigation, 
which  must  end,  as  it  is  now  about  to  do,  by  our  judgment.  If  the 
case  were  a  doubtful  one,  we  would  remand  it.  If  improper  evidence 
had  been  admitted  to  go  to  the  jury,  we  would,  as  we  have  hereto- 
fore, send  it  back.  But  here,  in  the  uncertainty  we  are,  whether 
they  perused  the  paper  or  not,  the  presumption  that,  if  they  did, 
they  remembered  the  decision  of  the  court  that  it  was  not  evi- 
dence, and  the  certainty  that  there  is  ample  evidence  to  sustain  the 
verdict  without  it,  the  judgment  of  the  court  below  must  be  con- 
firmed. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 
Hennen,  for  the  plaintiffs. 
Ripley  and  Mc  Calebs  for  the  defendants* 


Parker  t?.  Starkweather.     VII,  N.  S.  1 50. 

The  defendant  can  only  offer  in  compensation  wha^the  plaintiff  owes  him. 
The  plaintiff  does  not  owe  to  the  defendant  the  sum  offered  in  compensation,  when  the 
defendant  owes  him  on  another  account  a  larger  sum,  which  extinguishes  it 

FIRST  District 

Porter,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  sued  the  defendant,  claiming  850  dollars,  for  the  rent 
of  a  house  and  blacksmith's  shop. 

The  defendant  pleaded  that  he  owed  the  plaintiff  but  300  dollars, 
for  rent,  and  that  the  plaintiff  was  indebted  to  him  in  a  larger  amount 
viz.  the  sum  of  1094  dollars,  for  the  balance  of  which  he  prayed 
judgment. 

To  this,  the  plaintiff  filed  an  answer,  in  which  he  alleged  the  de- 
fendant to  be  indebted  to  him  for  other  matters  than  those  set  forth 
in  the  petition,  in  the  sum  of  851  dollars  and  95  cents. 

The  judge  below  refused  leave  to  the  plaintiff  to  give  any  evidence 
in  support  of  the  matters  set  out  in  the  plea  in  compensation.  On 
the  cause  coming  here  on  appeal,  the  case  was  remanded  with  di- 
rections to  the  judge  to  admit  the  plaintiff  to  prove  the  account  which 
he  offers  as  compensation  to  the  defendant's  demand  in  reconvention. 

When  the  cause  was  on  trial  the  second  time,  the  defendant  re- 
quested the  court  to  charge  the  jury,  that  the  plaintiff  could  no(  com- 
pensate his  account  filed  to  the  reconvention  of  the  defendant,  to  any 
other  or  greater  amount  than  for  the  balance  claimed  by  Starkwea- 
ther. The  judge  refused  to  give  such  a  charge,  and  the  defendant 
appealed. 

The  effect  of  the  charge  asked  for,  would  be,  that  instead  of  the 
plaintiff  being  able  to  set  up  the  whole  of  his  demand  against  that  of 
the  defendant,  viz.  the  ^50  dollars  claimed  in  his  petition,  and  the 
851  dollars  claimed  by  him  in  his  answer  to  the  defendant's  demand 
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in  reconvention  and  plea  in  compensation,  he  could  only  oppose  a 
sum  sufficient  to  extinguish  the  balance  the  defendant  averred  to  be 
due  him.  The  case  would  then  stand  thus:  The  plaintiff  claims 
850  dollars.  Defendant  ti vers  the  plaintiff  owes  him  1094  dollars. — 
The  plaintiff  replies  the  defendant  is  indebted  to  him  851  dollars; 
but  as  the  balance  due  the  defendant,  by  petition  and  answer,  is  only 
244  dollars  the  plaintiff  can  only  compensate  that  amount,  and  must 
sufier  the  debt  set  forth  in  the  petition,  to  be  extinguished,  although 
the  defendant  owe  him  606  dollars  more.  This  argument  overlooks 
the  fact  that  the  defendant  can  only  rightfully  compensate  the  demand 
made  in  the  petition  by  what  is  really  due  to  him,  and  that  the  plain- 
tiff does  not  owe  the  defendant  the  amount  offered  in  compensation 
by  the  answer,  when  the  defendant  is  indebted  to  the  plaintiff  in  an- 
other sum  which  extinguishes  that  set  up  by  the  defendant  in  his  an- 
swer. The  whole  matter  must  be  tried  together.  The  attempt  made 
here  is  very  novel  and  ingenious  but  it  is  quite  incorrect,  and  the 
judgment  of  the  court  below  must  be  affirmed,  with  costs. 

Preston^  for  the  plaintiff. 

Hennen,  for  the  defendant. 
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Adams  v.  Lewis.     YII,  N.  S.  153. 

FOURTH  District 

A  privileged  creditor  has  a  right  to  a  provisional  seizure. 

The  seizure  accorded  by  articles  284  and  285,  Code  of  Practice,  is 
not  limited  to  cases  in  which  the  pledge  was  in  possession  of  the 
creditor. 


Bourguignon  v.  Boudousquie.    YII,  N.  S.  156. 

FIRST  District. 

Execution  may  issue  on  a  judgment,  which  does  not  settle  every 
claim  of  the  parties:  as  for  example,  when  there  is  a  decree  that 
plaintiff  be  put  into  possession  of  the  land,  but  the  cause  to  be  re- 
manded for  inquiring  into  damages. 
Vol.  IV.— 17 
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Singletarj  et  ah  v.  Singletarj.     VII,  N.  S.  15  8. 

EIGHTH  District. 

Au  executor  who  qualified  in  another  state,  and  removes  to  this 
state  the  property  of  the  estate,  is  suable  in  the  district  court. 

He  never  was  an  executor  here,  but  one  who  has  been  executor 
elsewhere.  The  properly  which  is  claimed  from  him  was  not  the 
testator's  when  it  was  brought  into  this  state,  but  that  of  the  heirs. 


Love  t?.  Dickson.     VII,  N.  S.  160. 

fl 

EIGHTH  District. 

In  the  2S4th  article  of  the  Code  of  Practice,  the  word  "  garnishee" 
was,  by  a  clerical  error,  employed  for  "  defendant" 


Abat  V.  Whitman.    VII,  N.  S.  1 62. 

The  uie  of  a  common  law  denomination  of  a  process  does  not  necessarily  introduce 

the  English  practice,  such  as  capiat  ad  tatitfaciendunu 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  cause  is,  whether  a  debtor  who  has  been 
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arrested  on  a  writ  of  capias  ad  satisfaciendum^  and  discharged  out 
of  custody  by  the  consent  of  the  plaintiff,  is  not  discharged  of  the  debt, 
and  whether  this  discharge  does  not  operate  in  favor  of  those  who 
were  bound  jointly  and  severally  with  him. 

By  the  laws  in  force  in  Louisiana  antecedent  to  the  change  of 
government,  no  such  consequence  followed  the  discharge  of  a  debtor 
from  imprisonment.  By  the  common  law  of  England  it  did.  No 
statute  of  the  state,  or  the  former  territory  of  Orleans,  has  repealed  in 
express  terms  the  rules  previously  in  force.  If,  therefore,  our  former 
law  is  repealed,  it  must  be  from  the  use  of  the  words  capias  ad  satis^ 
faciendum^  in  the  act  of  the  legislative  council. 

The  repeal  of  laws  is  never  presumed;  and  if  the  new  and  old  laws 
can  stand  together,  they  should  be  so  construed.  It  would  be  going 
far,  to  hold  that  the  special  enactment  of  a  remedy  which  previously 
existed,  should  introduce  the  consequences  that  attended  that  remedy 
in  another  system  of  jurisprudence.  In  this  respect  there  is  a  material 
difference  between  this  case  and  that  construction  which  should  be 
given  to  our  laws  introducing  jury  trials  and  the  writ  of  habeas 
corpus;  for  they  being  unknown  to  our  jurisprudence,  the  understand- 
ing of  tliem  was  ex  necessitate^  to  be  sought  somewhere  else.  The 
use  of  common  law  terms  is  easily  accounted  for,  in  the  desire  of  the 
legislature  to  use  those  words  which  would  convey  in  the  most  clear 
and  concise  manner,  to  persons  acquainted  with  the  English  language 
alone,  the  remedies  defined.  And  though  the  terms  capias  ad  satis- 
faciendum  is  not  English,  yet  it  is  well  known  that  in  those  countries 
where  the  common  law  prevails,  its  meaning  is  as  well  understood 
as  any  word  of  their  vernacular  tongue  which  is  used  in  law  pro- 
ceedings. So  early  as  the  year  1813,  this  court  said  that  common 
law  terms  ought  to  be  considered  rather  as  a  translation  of  the  names 
formerly  used  than  as  emanating  from  the  English  jurisprudence. 
That  their  adoption  as  words  can  by  no  rule  of  law  be  considered  as 
having  introduced  the  English  practice.     3  Martin,  185. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided,  and  reversed;  that  the  cause 
be  remanded,  to  be  proceeded  in  according  to  law;  and  that  the 
appellee  pay  the  costs  of  the  appeal. 

SegherSy  for  the  plaintiff. 

EustiSy  for  the  defendant. 
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Landry  ei  ah  v.  Peytavin.     VII,  N.  S.  165, 

FIRST  District. 

This  was  the  case  of  a  contract  to  build  the  state  house  at  Donald- 
sonville. 

The  court,  Martin,  J.,  said: — From  the  evidence  before  us,  it 
results,  that  the  contractor,  at  the  inception,  had  delayed  the  com- 
pletion of  the  work  he  had  engaged  to  perform,  about  four  months 
and  a  half. 

That  the  state  had  become  indebted  to  him,  and  he  had  received 
cash  and  warrants  for  20,250  dollars,  8050  of  which  had  been  punc- 
tually paid;  and  that  in  the  payment  of  the  remaining  12,200  dollars, 
he  had  been  delayed  for  an  averaged  period  of  some  three  to  six 
months,  (one-third  of  the  time  he  had  taken  to  complete  the  work.) 
The  warrant  of  4000  dollars  having  been  delayed  six  months;  that 
of  5200  from  eight  to  twelve  months;  and  the  last  two,  for  3000,  six 
months;  during  which,  more  than  one  half  of  the  funds  he  was  enti- 
tled to  receive,  were  kept  back. 

It  is  urged  that  the  contract  spoke  of  payments  to  be  made  in  cash, 
and  others  in  warrants  on  the  treasury;  and  the  contractor,  as  to  th^ 
warrants,  took  his  chance  in  regard  to  the  state  of  the  treasury.  To 
this  it  is  replied  that  the  cash  payments  were  only  900  dollars,  not 
four  per  cent,  on  the  price;  that  the  payments  stipulated  for  during 
the  progress  of  the  work,  were  evidently  intended  to  enable  the  con- 
tractor to  procure  materials  and  pay  his  hands;  and  on  stipulating 
that  warrants  on  the  state  treasury  should  be  delivered  him,  he  must 
be  understood  to  have  stipulated  that  such  warrants  must  be  paid. 

The  commissioners  have  at  least  manifested  their  zeal  for  the  in- 
terest of  the  state.  Ours  is  the  more  august  function  of  displaying 
her  justice,  and  extending  her  protection  to  the  humblest  individual 
prosecuted  by  her  officers,  when  their  zeal  leads  them  beyond  the 
bounds  of  moderation. 

We  think  the  contractor  has  clearly  shown  that  his  activity  has 
been  checked,  and  his  progress  arrested,  by  the  detention  of  the  means 
he  had  calculated  upon  for  the  performance  of  his  contract.  In  such 
a  case  the  law  is,  that  as  the  creditor  has,  by  his  own  failure,  pre- 
vented the  debtor  from  complying  with  his  engagement,  the  penalty 
is  not  recoverable,  ff.  1,  45.  122,  a,  3;  Hulot^  52;  9  MerlMs  Reper- 
tory^  228,  229;  Yerb^y  Peine  Contraciueile.  If  any  proper  delay 
should  thereafter  occur  in  the  completion  of  the  work,  the  defendant, 
though  free  from  the  penalty,  will  be  responsible  for  the  damages. 
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It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  ours 
be  for  the  defendant. 

Porievj  for  the  appellees. 

MareaUy  for  the  appellant. 


Eernion  v.  Ouenon.     VII,  N.  S.  171. 

PARISH  Court  of  New  Orleans. 

The  plaintiff  cannot  be  nonsuited  against  his  will. 

A  trespasser  cannot  allege  that  the  plaintiff  has  a  title  which  is 
voidable. 

An  objection,  has  been  made  to  the  plaintiff's  title  because  the  act 
under  which  he  claims  the  land  is  a  private  instrument,  without  a 
price,  or  which  is  the  same  thing,  without  a  serious  price,  the  consi- 
deration expressed  in  it  being  one  dollar.  But  this  objection  cannot 
be  received  on  the  part  of  a  trespasser.  The  nullity  set  up  is  not 
absolute,  but  relative,  and  no  one  can  take  advantage  of  it  but  the 
vendor  or  his  heirs. 


Powell  V.  Chappell.     VII,  N.  S.  172. 

A  register  of  the  land  office  cannot  be  compelled  by  a  writ  of  UMiulMiiit,  in  a  eoit  to 

whidi  he  is  not  a  party,  to  grant  a  certificate. 

EIGHTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 
The  plaintiff  claimed  a  tract  of  land  in  the  possession  of  the  de- 
fendant.   The  general  issue  was  pleaded. 

17* 
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The  plaintiff  prayed  for  a  mandamus  to  the  register  and  receiver 
of  the  land  office  of  the  United  States  at  St.  Helena  court  house^ 
directing  them  to  grant  him  a  certificate  of  confirmation  of  the  land 
sued  for.    The  mandamus  was  refused,  and  h^  appealed. 

It  appears  the  mandamus  was  prayed  for  in  the  appellant's  affida- 
vit; that  the  certificate  was  necessary  to  him  in  the  prosecution  of  his 
suit;  that  he  had  applied  for  it,  and  it  had  been  refused;  and  he  was 
legally  entitled  to  it 

Admitting  the  right  of  the  appellant  to  the  certificate,  the  conse- 
quent obligation  of  the  register  and  receiver  to  grant  it,  and  the 
authority  of  the  district  court  to  interpose  in  favor  of  the  appellant 
against  them,  he  must  seek  his  remedy  in  a  distinct  suit  against  them, 
at  their  domicil;  and  if  we  are  to  be  called  upon  to  express  an  opin- 
ion against  or  in  favor  of  either,  it  must  be  in  a  suit  in  which  they  are 
a  party. 

Any  court  may  compel  the  production  of  evidence  in  the  posses- 
sion of  any  person  not  a  party  to  the  suit,  by  the  delivery  of  a  copy 
as  the  production  of  an  original  paper;  but  where  the  evidence  is  to 
be  exacted,  which  the  party  from  whom  it  is  required  contends  he  is 
not  bound  to  grant,  the  right  of  the  applicant  must  be  acted  on  con- 
tradictorily, with  the  person  who  refuses,  but  not  incidentally  as  a 
suit  in  which  he  has  no  interest,  and  in  a  distant  parish,  to  suit  the 
convenience  of  the  appellant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  be 
dismissed,  with  costs. 

Ripley  and  Conrad,  for  the  appellant. 

Hennenj  for  the  appellee. 


Randolph  v.  Daunoy.     VII,  N.  S.  174. 

Htld^  the  eziftence  of  ■  fenritude  matt  be  esUUished  by  proof  potttive,  or  otherwiM 


• • 


FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  petition  states  that  the  defendant's  land,  contiguous  to  the 
plaintiff's,  is  burdened  with  a  servitude  whereby  the  water  that  falls 
on  the  latter  has  its  way  through  the  formeri  and  tbe  defendant  baa 
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Stopped  up  the  passage  of  the  water  through  her  lot,  to  the  injury 
of  the  plaintiff.  It  concludes  with  a  prayer  that  she  be  enjoined  from 
preventing  or  obstructing  the  passage  of  the  water  from  the  plain- 
tiff's lot  through  hers,  &c. 

The  existence  of  the  servitude  was  denied;  the  defendant  had 
judgment,  and  the  plaintiff  appealed. 

The  statement  of  facts  shows  that  the  vendor  of  both  parties  built 
two  houses  in  a  block,  which  covered  the  whole  lot  on  which  they 
stand,  so  that  the  water  which  falls  into  the  yard  of  the  upper  house, 
purchased  by  the  plaintiff,  can  have  no  passage  but  over  the  yard  of 
the  house  purchased  by  the  defendant,  or  by  a  gutter  to  be  made 
through  the  corridor  or  entry  of  the  former  house.  There  is  now, 
and  there  has  been  for  some  time,  a  holq  of  the  size  of  a  hat,  in 
the  wall  which  separates  both  yards,  through  which  the  water  passes 
from  the  plaintiff's  yard  into  that  of  the  defendant.  It  is  not  proved 
that  this  hole  was  left  in  the  wall  when  it  was  erected,  though  one 
witness  deposed  he  believed  it  was;  but  two  others  depose  it  has  the 
appearance  of  having  been  made,  by  taking  out  a  few  bricks  froin  the 
wall.  It  existed  while  the  two  houses  belonged  to  the  vendor  of  the 
parties,  and  he  had  noticed  it.  It  was  at  times  closed  by  the  tenant 
of  the  lower  house;  but  when  she  was  requested  to  leave  it  open  to 
avoid  an  inconvenience  to  the  owner,  she  consented.  It  would  cost 
about  fifty  dollars  to  have  a  gutter  made  through  the  entry  or  pas- 
sage, to  lead  the  water  from  the  yard  to  the  street. 

On  the  facts,  we  think  the  district  judge  did  not  err  in  concluding 
that  the  plaintiff  had  failed  to  establish  the  existence  of  the  servi- 
tude. It  is  not  proved  that  the  hole  was  left  in  the  wall;  and  the 
witness  who  expresses  his  belief  that  it  was,  speaks  only  from  the 
appearance  of  the  bricks.    Two  others  think  differently. 

The  servitude  not  being  proved,  we  think  judgment  was  properly 
given  for  the  defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  cost& 

Maybin,ioi  the  appellant 

P.  Derbignffy  for  the  appellee. 
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Cormier  et  al  v.  Richard  et  ah    VII,  N.  S.  177. 

Ad  attorney  does  not  disdoee  profeeaional  lecreta  when  he  deposes  to  the  plea  he  was 

directed  to  file  in  oonrt 

FIFTH  District,  Judge  of  the  Seventh  presiding. 

Martin,  Z^  delivered  the  opinion  of  the  court. 

The  petition  states  that  L.  Richard  bought  a  tract  of  land  from 
Gerard  and  wife,  for  2500  dollars,  payable  in  two  equal  instalments, 
in  May,  1823  and  1824,  with  the  privilege  of  postponing  payment 
during  three  years,  on  paying  interest  at  the  rate  of  ten  per  cent,  a 
year;  and  on  the  same  day  he  and  the  other  defendants  executed 
their  johit  and  several  notes  to  Gerard  for  that  sum,  payable  by  two 
equal  instalments  on  the  same  days;  and  no  part  thereof  being  paid 
on  the  last  day  of  May,  1824,  Gerard  brought  suit  against  the  de- 
fendants, who  availed  themselves  of  the  stipulation  made  in  the  act 
of  sale  in  favor  of  the  vendees,  and  Gerard  dismissed  his  suit  After- 
wards, Gerard  and  wife  transferred  the  notes  to  the  present  plaintiffs, 
who  now  prayed  for  judgment  against  the  defendants,  with  legal 
interest  from  the  judicial  demand;  and  farther,  against  L.  Richard, 
interest  at  ten  per  cent,  on  each  instalment,  from  the  time  it  became 
due,  until  the  judicial  demand,  and  then  at  five  per  cent. 

The  general  issue  was  pleaded;  but  the  execution  of  the  notes 
was  admitted.  There  was  judgment  for  the  plaintiff,  with  interest 
at  five  per  cent.    They  appealed. 
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As  to  L.  Richard,  the  only  question  is,  whether  the  notes  created 
a  novation  of  the  debt,  resulting  from  the  act  of  sale.  We  think 
they  did  not.  The  debtor  was  not  discharged;  because  such  dis- 
charge must  be  express,  and  is  not  to  be  implied. 

The  judge  a  quo  has  thought  there  was  no  evidence  connecting 
the  debt  resulting  from  the  notes  with  that  resulting  from  the  act  of 
sale.  It  is  in  evidence  that  when  these  three  defendants  were  sued 
on  their  notes,  they  employed  an  attorney  to  resist  the  claim,  on  the 
ground  that  the  amount  of  the  notes  was  the  consideration  of  the  sale, 
and  the  vendee  had  the  faculty  of  postponing  payment  during  three 
years,  on  paying  interest  at  the  rate  of  ten  per  cent. 

To  the  testimony  of  the  witness  who  deposed  to  the  fact  (the  attor- 
ney) there  is  a  bill  of  exceptions.  It  was  objected  that  the  attorney 
came  to  disclose  professional  secrets.  We  think  the  district  court 
did  not  err  in  overruling  this  objection.  The  direction  to  resist  the 
claim  on  the  ground  stated,  was  not  a  secret  confided  to  the  attorney, 
since  he  was  to  spread  the  opposition  on  the  record. 

The  testimony  leaves  no  doubt  on  our  minds  that  the  allegation 
in  the  petition,  that  the  notes  were  given  for  the  price  of  the  land, 
is  duly  proved.  The  defendant,  L.  Richard,  was  therefore  bound 
to  pay  interest  at  ten  per  cent.;  but  as  an  interest  at  five  per  cent 
has  been  allowed,  he  owes  only  an  additional  interest  at  five  per 
cent,  from  the  original  days  of  payment  until  the  judicial  demand,  as 
prayed  for. 

As  to  the  other  two  defendants,  the  judgment  is  according  to  the 
prayer  of  the  petition. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
plaintiffs  recover  from  the  defendants  two  thousand  three  hundred 
and  ninety-four  dollars;  a  credit  of  one  hundred  and  six  dollars  being 
admitted,  with  legal  interest  from  the  judicial  demand;  and  further, 
from  the  defendant,  L.  Richards,  an  additional  interest  of  five  per 
cent  on  eleven  hundred  and  forty-four  dollars,  from  the  last  day  of 
May,  1823,  and  on  twelve  hundred  dollars,  from  the  last  day  of  May, 
1824,  up  to  the  judicial  demand;  the  defendants  paying  costs  in  both 
courts. 

Lesassier  and  Bowen^  for  the  plaintifis. 
JSrownsan,  for  the  defendants. 
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Mayfield  t>.  Comeau.     "Vll,  N.  S.  180. 

Three  creditora  are  necessary  to  form  a  eoncurw,  but  three  are  not  necessary  to  form  a 

meeting. 
The  creditor  of  an  insolvent  who  is  pnt  on  the  bilaiL,  cannot  object  to  the  regularity  of 

the  proceedings  in  a  case  where  the  effect  of  them  is  collaterally  involved. 
The  sale  of  an  insolvent's  estate  must  be  made  on  the  same  terms,  and  under  the  same 

formalities,  as  property  seized  in  execution. 
It  is  an  essential  pre-requisite  of  sales  under  ciecution,  that  public  notice  should  be 

given  of  the  time  and  place  at  which  they  are  to  be  made.    A  purchaser  under  a 

forced  sale  does  not  acquire  a  good  title  when  the  formalities  of  law  have  not  been 

pursued. 

FIFTH  District,  Judge  of  the  Seventh  presiding. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  possession  from  the  defendant,  of  a 
tract  of  land  which  the  plaintiff  purchased  at  the  sale  of  an  insol- 
vent's estate. 

The  defendant  was  insolvent  whose  estate  was  sold  by  auction, 
and  in  his  answer  he  has  set  forth  several  grounds  of  defence  to  the 
demand  contained  in  the  petition.  They  principally  relate  to  irre- 
gularities in  the  sale,  and  the  proceedings  previous  thereto.  As  an 
insolvent  debtor  hsis  no  right  to  call  in  question  the  legality  of  the 
measures  pursued  by  his  creditors  after  his  cession  is  accepted,  and  a 
syndic  appointed,  we  are  freed  from  the  necessity  of  exandining  any 
of  the  objections  raised,  except  these,  which  deny  that  the  cession 
was  accepted,  or  a  syndic  duly  appointed. 

We  are,  however,  of  opinion  that  both  these  objections  are  unten- 
able. Three  creditors  may  be  necessary  to  form  a  concurso,  but 
the  presence  of  three  is  not  required  to  form  a  meeting.  This  point 
has  been  already  decided  in  the  case  of  Turcas  v.  L'Eglise.  The  pro- 
ceedings of  the  two  creditors  who  appeared  before  the  notary, 
accepted  the  cession,  and  voted  for  a  syndic  appear  to  us  free  from 
any  objection,  and  to  have  been  conducted  according  to  law.  4  N, 
S.  462. 

One  of  the  creditors  who  was  placed  on  the  bilauy  and  who  failed 
to  appear  in  the  judgment  of  concurso,  though  duly  cited  so  to  do, 
has  intervened  in  this  cause,  and  in  his  petition  of  intervention  has 
stated  various  matters  why  the  possession  claimed  should  be  refused^ 
and  the  sale  to  the  plaintiff  annulled. 

These  matters  may  be  resolved  into  the  following  points. 

1.  That  the  creditors  were  never  called  to  deliberate  on  the  terms 
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of  the  sale;  and  that  no  notice  of  such  meeting  was  ever  given  to  the 
interpleader. 

2.  That  if  there  was  such  a  meeting,  a  sufficient  number  of  credi- 
tors did  not  aitend. 

3.  That  the  proceedings  were  not  homologated  before  the  2d  day 
of  December,  1826,  and  that  the  property  surrendered  could  not  be 
disposed  of  previous  to  the  homologation. 

4.  That  the  sale  was  illegally  made  for  cash,  when  there  was  no 
special  mortgage  on  the  property. 

5.  That  the  sale  was  not  advertised  according  to  law. 

All  these  objections,  except  that  which  relates  to  the  advertisement 
of  the  property,  may  be  considered  and  disposed  of  together.  The 
interpleader  was  put  on  the  bilan  of  the  insolvent,  and  duly  cited. 
Being  thus  a  party  to  the  suit  in  concursoy  the  judgment  of  homolo- 
gation forms  res  judicata  against  him,  and  until  that  judgment  be 
reversed,  on  appeal  or  otherwise,  he  is  concluded  by  all  the  matters 
embraced  by  it.  It  would  be  an  intolerable  abuse  to  permit  the  va- 
rious creditors  of  an  insolvent,  after  all  the  proceedings  had  gone 
through  without.objection,  to  drop  in  one  by  one,  and  try  them  over 
again  in  suits  in  which  the  regularity  of  these  proceedings  was  col- 
laterally involved.  This  point  was  decided  in  this  court  so  far  back 
as  the  year  1816  in  the  case  of  Dussau's  Syndics  v.  Bedaux,  4  Mar- 
tin,  450. 

But  the  interpleader  contends,  this  homologation  does  not  cure  any 
defects  in  the  sale,  because  the  judgment  of  the  court  is  prospective; 
authorising  the  property  ceded  to  be  sold;  whereas  at  the  time  this 
judgment  was  rendered,  the  land  in  question  had  already  been  dis- 
posed of  by  the  syndics.  The  judgment  of  homologation  is  of  date 
the  2d  of  December.  The  sale  is  of  the  9th  of  October,  in  pursuance 
of  an  order  of  court  of  the  23d  of  August  preceding. 

This  irregularity  most  probably  arose  from  inattention,  at  the  time 
the  judgment  was  drawn  up,  to  what  had  been  already  done  in  the 
case.  But  as  the  syndic  procecde'd  in  strict  conformity  to  law,  by 
applying  to  the  court  for,  and  obtaining,  an  authorisation  to  sell  the 
property,  we  are  imable  to  see  any  thing  which  can  prevent  the 
court  below  confirming  the  sale,  when  the  homologation  of  the  ta- 
bleau of  distribution  is  there  applied  for. 

It' is  still,  however,  contended,  on  the  part  of  the  plaintiff  in  inter- 
vention, that  had  the  evidence  which  he  offered  in  the  court  below 
been  received,  much  would  have  been  shown  to  have  prevented  the 
sale  receiving  the  sanction  of  the  court. 

The  act  of  1817  directs  that  the  syndics  of  an  insolvent's  estate 
shall,  after  obtaining  an  order  of  the  judge,  sell  the  property  surren- 
dered by  public  auction.  No  length  of  time  is  prescribed,  by  the 
statute,  for  the  sale  to  be  advertised.  But  a  provision  in  the  late 
amendments  to.  our  Code,  has  taken  away  all  doubt  on  the  subject 
by  directing  the  sale  of  insolvent's  property  to  be  made  on  the  same 
terms,  and  under  the  same  formalities,  as  property  seized  on  execu- 
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tion.  The  act  of  IS26,  indeed,  authorises  the  creditors  to  vary  the 
terms  and  conditions,  but  does  not  confer  on  them  the  power  to  dis- 
pense with  the  formalities  which  the  Code  prescribes;  and  if  it  had, 
as  was  contended,  our  conclusion  in  this  case  must  be  the  same,  for 
the  creditors  recommended  the  property  to  be  sold  "  upon  such  no- 
tice of  the  time  and  place  of  the  sale  as  may  be  required  by  law." 
Louisiana  Code,  2180;  Acts  of  1826,  138,  sect.  3. 

It  is  an  essential  prerequisite  of  sales  under  execution,  that  public 
notice  should  be  given  of  the  time  and  place  at  which  they  are  to  be 
made.  The  bill  of  intervention  avers,  that  in  the  instance  before  us, 
there  was  not  any  public  notice  given  of  the  time  and  place  of  making 
the  sale,  and  the  bill  of  exceptions  states,  that  evidence  to  prove  the 
allegations  in  the  petition,  was  rejected  by  the  judge.  In  rejecting 
such  proof,  we  tliink  he  erred.  It  has  been  already  more  than  once 
decided  in  this  court,  on  authorities  which  need  not  be  now  referred 
to,  that  a  purchaser  under  a  forced  sale  does  not  acquire  a  good  title, 
where  the  formalities  prescribed  by  law  for  the  alienation  have  not 
been  pursued.    4  Martin,  573-,  11  Ibid.  610. 

.  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  cause  be  remanded, 
with  directions  to  the  judge  a  quo  not  to  reject  evidence  on  the  part 
of  the  petitioner  in  intervention,  that  the  property  claimed  by  the 
plaintiff  had  not  been  advertised  according  to  law;  and  it  is  further 
ordered  that  the  appellee  pay  the  costs  of  this  appeal. 

BrownsoTiy  for  the  plaintiff. 

Simon,  for  the  defendant 


Barbineau's  Heirs  v.  Castille  et  al.     VII,  N.  S,  186. 

Creditors  of  a  succession  cannot  sue  the  heirs,  while  an  action  in  which  the  same  mat- 
ters are  involved,  is  pending  between  the  carator  and  tho  defendants. 

The  curator  of  an  estate  is  not  a  good  witness  where  the  legality  of  his  conduct  is  at 
issue. 

A  party  who  refuses  to  bring  in  testimony  unless  his  adversary  will  waive  the  right  of 
commenting  on  its  effect,  cannot  have  the  cause  remanded  to  procure  that  testimony. 
Until  the  curator  of  a  succession  makes  a  demand  of  the  heirs  of  the  effects  belonging 
to  it,  they  are  not  in  fault  in  retaining  them. 

FIFTH  District^  Judge  of  the  Seventh  presiding. 
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Porter^  X,  delivered  the  opinion  of  the  court. 

The  plaintiffs,  who  are  mortgage  creditors  of  one  Augustin  Bijean, 
deceased^  seek  by  this  action  to'  make  the  defendants,  his  widow,  and 
her  son  by  a  former  marriage,  responsible  itr  their  private  capacity 
for  the  debts  doe  by  the  estate  of  the  deceased.  The  petition  charges, 
that  notwithstanding  the  defendants  had  renounced  all  claims  to  his 
succession,  they  had  lost  the  benefit  of  their  renunciation:  thel  widow, 
by  taking  an  activB  concern  in  the  community^,  by  appropriating  the 
effects  belonging  thereto  to  her  own  use— ^by  concealing  part  of  them, 
and  not  putting  then»  on  the  inventory — by  keeping  itl  her  possisssion 
the  land  sold  by  the  petitioners  to  her  husband,  which  was  mortgaged 
to  them,  and  by  bringing  suit  against  the  succession  for  a  sum  of 
money.  •     • 

The  grounds  of  action  against  the  son,  who  was  testamentary  heir 
of  the  deceased,  are  nearly  the  same  as  thode  alleged  a:^inst  the 
mother,  with  the  addition  of  his  not  acknowledging*  himself  debtor 
of  a  large  sum  which  he<  owed  his  step-father ;  as  also  his  working 
the  slaves  of  the  estate  for  his  use  and  benefit. 
.  The  answer  of  the  defendants,  after  denying  all  the  allegations  in 
the  petition,  except  that  Bijeau  signed  the  note  on  which  the  suit  is 
brought,  and  that  the  defendants  had  renounced;  proceeds  to  ^tate, 
that  Bijeau  died  largely  indebted  to  them,  that  they  renounced  his 
succession,  and  that  a  curator  had  been  appointed  to  It.  That  this 
curator  had  advertised  property  of  theirs  for  sale  as  belonging  to  the 
estate  of  Bijeau;  that  they  had  applied  for  and  obtained  an  injunction 
to  prevent  his  selling  this  property;'  and  that  as  they  were  privileged 
creditors  to  a  large  amount,  and  apprehended  a  great  sacrifice  would 
be  made  of  the  other  property  of  the  estate  in  the  manner  it  was 
announced  for  sale,  they  had  obtained  an  injunction  to  prevent  him 
disposing  of  it. 

.  On  this  issae>  testimony,  oral  and  written,  was  taken  in  the  court 
below,  and  the  judge  rendered  judgment  of  nonsuit  agaihst  the  plain- 
tiffs, being  of  opinion  that  the  plaintiffs  should  have  brought  their 
action  against  the  curator  appointed  for  the  vacant  estate  of  Bijeau, 
and  discussed  the  property  mortgaged  before  they  instituted  this 
action.  That  in  any  event  it  could  only  lie  against  the  defendants 
for  the  balance. 

It  is  stated  in  the  petition,  that  the  defendants  had  Commenced 
suits  against  the  curator  of  the  succession,  for  property  belonging  to 
it,  to  which  they  set  up  title;  and  that  in  these  actions^ they  had  en- 
joined the  sale  of  the  remaining  portion  of  the  effects  ii[!»pertaihing  to 
the  estate.  The  answer  echos  these  facts^  and  avers  the  correctness 
and  legality  of  the  suits.  The  records  of  both  actions  have  been 
made  apart  of  the  evidence  in  this  case,  and  it  appears  that  they  are 
yet  pending  and  undecided.  ' 

One  of  the' most  serious  inquiries  which  the  case  presents,  is, 
whether  the  pendency  of  these  suits  does  not  preclude  us  from  an 
examination  of  many  of  the  most  important  matters  set  out  in  the 
Vol.  IV.— 18 
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petition,  and  it  appears  to  us  that  they  do.  In  every  thing  claimed 
in  this  action,  which  relates  to  the  property  contested  for  with  the 
curator,  both  as  to  title,  and  right  to  enjoin  the  sale,  we  must  await 
the  decision  of  the  suits  in  which  these  questions  have  been  first  put 
at  issue.  That  the  same  matters  form  the  iiiis  conteaialio  in  these 
actions,  though  presented  in  a  different  form  of  action,  we  think  will 
appear  manifest,  by  supposing  judgment  to  be  rendered  in  the  suit 
between  the  curator  and  the  defendants;  and  then  inquiring  into  its 
effect.  If  it  should,  peradventure,  be  decided  that  the  latter  had  a 
good  title  to  those  very  effects,  the  detention  of  which  is  now  charged 
on  them  as  a  ground  for  their  being  responsible  as  heirs  pure  and 
simple;  and  in  addition  to  a  right  to  this  portion  of  the  objects 
claimed  as  making  a  part  of  the  succession,  that  they  were  also  in  the 
exercise  of  their  legal  rights  in  inhibiting  the  sale  of  the  remainder; 
most  certainly,  that  judgment  would  be  a  bar  to  the  present  action, 
in  every  thing  relating  to  the  detention  and  use  of  that  property. 

If  the  averments  in  the  petition  were,  therefore,  confined  to  charg- 
ing the  defendants  with  detaining  and  administering  the  slaves  and 
other  effects  claimed  by  the  defendants,  we  should  be  of  opinion  that 
the  suit  ought  to  be  dismissed. 

But  the  allegations  of  the  plaintiffs  go  further,  and  cover  more 
ground,  than  the  mere  detention  of  the  land  and  slaves  to  which  the 
defendants  set  up  a  claim.  They  charge  the  defendants  with  con- 
cealing effects  belonging  to  the  deceased,  and  failing  to  put  them  on 
the  inventory.  They  also  accuse  them  with  retaining  other  property 
of  the  succession  in  their  hands  contrary  to  law,  and  using  it  for  their 
own  benefit.  The  issue  joined  on  these  matters  compels  us  to  exa- 
mine this  branch  of  the  case  on  its  merits. 

In  the  view  we  have  taken  of  them,  we  are  saved  the  necessity  of 
inquiring  whether  the  opinion  of  the  district  court  rests  on  solid  and 
legal  grounds,  as  on  other  reasons  we  are  brought  to  the  conclusion 
that  the  judgment  given  below  must  be  confirmed  here. 

Two  bills  of  exceptions  appear  on  record.  The  first  is  to  an  opin- 
ion of  the  judge  refusing  permission  to  the  curator  of  the  estate  to 
testify  in  the  present  suit.  The  reasons  given  by  the  judge  for  reject- 
ing him,  were  "that  the  petition  charges  the  defendants  with  keeping 
back  part  of  the  property  mentioned  in  the  inventory,  and  not  de- 
livering it  to  the  curator.  They  answer  it  was  by  his  consent  If 
by  his  consent,  it  discharges  them,  and  may  go  to  charge  him,  for  not 
taking  it  into  possession."  In  this  reasoning,  and  conclusion,  we 
concur.  The  case  does  not  fall  within  the  rule  which  makes  servants 
and  agents  witnesses  ex  necessiiaie.  The  curator  had  the  authority 
and  the  means  to  have  made  the  demand  in  presence  of  witnesses, 
and  to  have  taken  legal  steps  to  enforce  a  delivery  of  the  property. 

The  second  is  to  the  rejection  of  a  number  of  witnesses  who  were 
offered  to  prove  the  possession  of  the  effects  belonging  to  the  estate 
by  the  defendants,  and  of  their  having  used  them.  This  testimony 
was  objected  to,  on  the  ground  that  if  they  did  use  it,  they  committed 
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a  trespass;  but  that  such  proof  furnished  no  reason  for  charging  them 
as  heirs.  Whether  this  position  be  true  or  not,  we  need  not  inquire; 
fot,  admitting  it  to  be  correct,  the  objection  went  to  the  effect  of  the 
testimony.  It  furnished  no  reason  for  rejecting  the  evidence,  and 
the  court  greatly  erred  in  sustaining  such  an  opposition.  The  coun- 
sel for  the  defendants,  afler  they  had  succeeded  in  excluding  the  tes- 
timony, offered  to  admit  it,  reserving  all  objections  as  to  its  effect. 
This  reservation  need  not  have  been  made,  for  all  evidence  is  open 
to  observation  as  to  its  effect;  or  in  other  words,  to  what  it  proves; 
and  the  offer  was  in  truth  the  same  as  an  unconditional  consent  to 
admit  it  The  plaintiff's  counsel,  however,  would  not  accede  to  the 
proposition;  and  why,  we  are  totally  at  a  loss  to  conceive.  He  cer- 
tainly could  not  expect  the  opposite  parties  to  abandon  their  right  of 
commenting  on  the  influence  and  effect  of  the  proof  which  their  ad- 
versary presented;  and  after  a  refusal  of  this  kind,  so  unreasonable 
in  itself,  and  so  contrary  to  law,  we  cannot  in  justice  to  the  opposite 
party  remand  the  cause  to  enable  the  evidence  to  be  procured. 

We  come  the  more  readily  to  this  conclusion,  because  the  testimony 
of  the  very  witnesses,  whose  names  appear  on  the  bill  of  exceptions, 
is  afterwards  spread  on  the  record.  How  it  came  there  we  can  not 
tell;  the  parties  differ  in  their  explanation,  and  we  must  take  it  as 
legally  there.  We  have  perused  it  with  attention,  and  far  from  pro- 
ving a  concealment  of  the  effects  of  the  succession,  it  has  produced 
on  our  minds  an  impression  of  the  fairness  of  the  defendants'  con- 
duct, in  disclosing  to  the  judge  every  thing  which  they  conceived 
belonged  to  the  estate.  There  is  no  evidence  the  curator  ever  made 
a  demand  of  them,  to  deliver  up  the  effects  of  the  succession;  and 
until  he  did,  they  were  not  in  fault  in  retaining  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Simony  for  the  plaintiffs. 

Brownson^  for  the  defendants. 
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Dejean's  Syndics  t)*  Martin's  Heirs.     VII,  N.  S.  194- 

FIFTH  District. 

The  surety  on  a  twelvemonths'  bond  cannot  compel  the  oUigor  to 
proceed  against  the  land  sold,  if  the  obligee's  wife  has  obtained  an 
injunction,  which  he  unsuccessfully  attempted  to  have  dissolved 
Louisiana  Code,  art  3016. 


Pierre  et  ah  v.  Mass6y  et  ah     VII,  N.  S.  196. 

FIFTH  District,  Judge  of  the  Seventh  presiding^ 

A  party  who  wishes  to  interplead  must  show  that  the  decision  of 

the  case  is  to  affect  his  rights. 

It  is  not  enough  that  he  showa  that  he  hasclaims  to  enforce  against 

either  of  the  parties. 


Sterling  t^.  Luckett     VII,  N.  S.  198. 

FIFTH  District,  Judge  of  the  Seventh  presiding. 

The  court  may  reject  evidence  which  it  deems  immaterial. 
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Delahoussaye  t^.  Delahoussaye  et  ah     VII,  N.  S.  199. 

A  priYileged  or  mortjragee  creditor,  is  not  obliged  to  diecun  the  UDdivided  property  of  a 

succession. 
Third  parties  are  not  bound  by  the  recitals  in  an  act  of  sale. 

FIFTH  District,  Judge  of  the  Seventh  presiding. 

.   Mathews,  J.,  delivered  the  opinion  of  the  court 

The  plainti£f  in  this  case,  after  having  obtained  judgment  against 
his  tutor,  for  the  amount  or  value  of  his  property,  which  the  latter 
had  administered  and  wasted  in  his  capacity  as  tutor  aforesaid,  com- 
menced the  present  action  to  obtain  a  decree  of  the  court  below, 
which  should  authorise  him  to  enforce  his  tacit  mortgage  against  the 
property,  now  in  the  possession  of  several  persons,  made  defendants 
to  this  suit,  as  having  been  acquired  from  his  tutor,  and  on  which  he 
has  a  lien  to  secure  the  payment  of  the  judgment  by  him  obtained 
as  aforesaid.  These  latter  defendants  appeared  in  court,  and  one  of 
them  pleaded  in  opposition  to  the  plaintiff's  claim  on  property  by 
him  held  and  and  possessed  as  a  purchaser  from  the  tutor,  his  right 
to  require  of  said  plaintiff  to  discuss  the  property  still  in  the  posses- 
sion of  Balthazar  Delahoussaye;  and  also  such  as  had  been  sold  by 
the  latter  subsequent  to  the  sale  made  to  him  this  defendant.  He 
pointed  out,  by  enumeration,  a  variety  of  articles  of  property,  to  the 
number  of  nineteen,  still  held  by  the  principal  defendant  and  other 
persons  who  derived  title  from  the  latter,  which,  he  alleged,  ought, 
according  to  law,  to  be  discussed,  before  that  which  he  held  could  be 
subjected  to  the  influence  of  the  plaintiff's  lien.  The  judgment  of 
the  district  court  ordered  only  three  of  the  articles  of  property  designa- 
ted in  the  answer  to  be  discussed,  viz:  those  pointed  out  in  Nos.  1,6 
and  12;  and  the  defendant  Raymond  Frangois  being  dissatisfied  with 
the  decree  thus  rendered,  appealed.  The  answer  of  the  plaintiff  on 
the  appeal,  admits  the  correctness  of  the  judgment  rendered  in  the 
court  belo w^  so  &r  as  it  relates  to  the  first  and  last  of  the  numbers 
f4>ove  cited,  but  complains  of  error  in  it  in  relation  to  the  6th  num- 
ber, according  to  the  order  in  which  they  are  placed  by  the  answer 
of  the  defendant 

The  principal  questions  in  the  cause  arise  out  of  the  situation  of 
the  property  designated  in  Nos.  6,  9  and  13.  That  shown  by  No.  6, 
is  an  undivided  portion  of  a  tract  of  land  owned  and  possessed  by 
the  defendant  Balthazar  Delahoussaye,  in  common  with  his  co-heirs, 
to  the  successor  of  his  father.    The  plaintiff  relies  on  the  last  art 
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but  one  of  the  old  Code,  to  free  him  from  the  trouble  and  delay 
which  the  discussion  of  the  property  suggested  by  this  number, 
would  occasion.  The  law  relied  on  denies  to  a  plaintiff  in  execu- 
tion the  right  of  seizing  an  undivided  portion  of  a  succession  belong- 
ing to  his  debtor;  but  authorises  a  judgment  creditor  to  cause  the 
estate  to  bQ  dividecl,  &c.  •  To  effect  ^uch  diyisioq,  legal  proceedings 
would  most  probably  be  required  on  the  part  of  the  creditor.  In 
cases  where  property  is  thus  situated,  we  are  of  opinion  that  a  pri- 
vileged or  mortgagee  creditor,  is  not  obliged  to  discuss  it.  See  Foih- 
ier,  Ktctuil  de  Deux  Traitts  sur  less  HypoihequeSyp.  32. 

According  to  this  view  of  the  question,  which  relates  to  the  situa- 
tion of  the  property  designated  in  No.  6,  we  conclude  that  the  judge 
a  quo  erred  in  decreeing  that  the  plaiiltiff  should  be  compelled  to  dis- 
cuss it,  &c. 

The  difficulty  in  which  th^  profierty  detignated  by  no.  9  is  involved, 
relative  to  the  different  rights  and  claims  of  the  parties  now  before 
the  court,  is  suggested  by  a  bill  of  exceptions  to  the  introdncrion  of 
oral  testimony  with  regard  to  the  manner  in  which'it  was  acqnit'ed 
by  th»  present  proprietor  and  possessor.  The  act  of  sale  is  subse- 
quent to  that  under  which  the  appellant  holds  the  property  by  him 
purchased  from  B.  Delahoussaye:'  but  the  person  on  whom  the  dis- 
cussion is  required  to  operate,  seeks  to  release  hitoself  from  its 
effects  by  showing  that  he  received  it  as  a  daiion  en  paiemeni,  in 
discharge  of  a  privileged  debt  which  the  vendor  owed  to  a  person 
whom  the  purchaser  represented;  and  for  this  purpose  he  offered 
testimonial  proof,  which  was  received  by  the  court  below,  and  to 
which  reception  the  defendant  made  his  excieption  in  due  form.  The 
deed  purports  to  have  been  given  in  consequence  of  a  sale;  and  the 
price  paid  proves  the  execution  of  the  act.  The  appellant  contends 
that  the  evidence  of  the  witness  offered  and  admitted^  to  show  that 
the  contract  evidenced  by  the  written'instrument  was  anything  else 
than  asale  as  it  purports  tobe,  was  in  violation  of  the  wlsl I  ktaown  rule 
of  evidence,  which  prohibits  oral  testimony  to  t)e  received  in  sup- 
port of  facts  alleged  contrary  to  the  contents  of  contracts  and  agree- 
ments, reduced  to  writing,  &c.  This  rule' is  perhaps  without  excep- 
tion, so  for  as  it  relates  to  the^  rights  and  claims  of  the  partiies  them- 
selves to  the  instruments  in  writing.  Bnt  it  is  not  so  unrelenting  ia 
relation  to  the  rights  of  thii-d  persons;  and  in  this  situattoh  the  plain- 
tiff in  the  present  case  mudt  be  viewed.  We  are'  thei^ore  Of  opinion 
that  the  judge  a  quo  did  not  err  in  receiving  the  testimony  offered; 
neither  did  he  err  in  the  effect  which, by  his  final  judgment,  beseems 
to  have  allowed  to  it. 

The  slaves  pointed  out  in  No.  13,  as  objects  of  discussion,.ar6 
nearly  in  the  same  situation  as  the  land  proposed  by  No.  9,  just  exa- 
mined«  They  appear  to  have  been  given  and  received  in  discharge 
of  a  debt  due  to  the  vendees,  from  their  tutor,  in  his  capacity  as  such, 
and  consequently  privileged,  &c. 

In  consequence  of  the  error  of  the  court  below,  in  relation  to  the 
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property  designated  by  No.  6,  we  are  coqcEipelled  to  reverse  the  judg- 
ment of  that  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
ther ordered,  and  we  do  hereby  order,  adjudge  and  decree,  that  the 
plaintiff  and  appellee  be  compelled  to  discuss  the  property  designated 
in  the  plea  of  the  appellant  and  defendant  by  Nos.  I  and  12  alone; 
that  is  to  say,  a  tract  of  land  of  two  arpents  front  with  the  ordinary 
depth,  situated  in  the  Parish  of  St.  Martin,  on  the  east  bank  of  the 
bayou  Teche,  apd  the  mulatto  man  named  Louis,  &c*  The  appel- 
lant to  pay  the  costs  of  this  appeal. 

Brownson,  for  the  plaintiff. 

Simon,  for  the  defendants.  .  .       • 


Ponsony  v.  Pebaillon  et  al,    YII,  N.  S.  204.    , 

FIFTH  District 

An  appeal  cannot,  be  taken  from  a  decision  ovjsrrulipg  tiie  excep-. 
tion  of  lUit  peneleniia.  < 


Williams  v.  Brent.    Vtl,  N.  S.  iOS. 


FUintiff  ^ho  talcM  tt  twdfemontlw*  bond  tnd  warn  on  it,'  iri  not  eitopped  frdm  detiyittg 

U»t  ho  took  it  in  ducharge  of  hit  debt 
The  retaro  of  the  sheriff  that  a  debt  ia  aatialiedi  doea  not  eonclade  the  oredilor* 
There  in  no  diSerenoe  in  the  effect  of  a  aale  made  to  a  8tranger«  and  that  made  to  the 

defendant  in  execntlon« 
Jodgroept  against  one  debtor  in  mtUda^  ia  no  bar  to  lecorerj  against  a  oo-debtor. 
A  twelvemonths*  kwnd  is  not  a  payment  of  the  debt  on  which  exeeotion  issued. 
Mor  doea  it  operate  a  norationi 
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FIFTH  District^  Judge  of  the  Seventh  presiding. 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  action  is  instituted  on  a  note  by  which  the  defendant  bound 
himself,  jointly  and  severally  with  three  other  persons,  to  pay  Samuel 
Richardson,  2833  dollars  and  33  cents. 

The  plaintiffs,  who  are  the  representatives  of  Richardson,  aver 
that  the  defendant  yet  owes  879  dollars  and  17  cents,  with  interest 
at  ten  per  cent  from  the  1st  of  February,  1815,  the  time  the  note  fell 
due,  until  paid. 

The  defendant  pleads: 

1.  That  although  he  executed  the  note  in  aolidoy  he  was,  in  truth 
and  fact,  but  surety  for  Terrill,  one  of  his  co^)bUgors,  and  that  he  is 
entitled  to  every  privilege  sureties  can  claim. 

2.  That  a  judgment  was  obtained  by  Richardson,  in  his  lifetime, 
against  Terrill,  the  principal  debtor,  on  which  judgment  property 
was  seized  and  sold,  to  satisfy  the  debt,  on  twelve  months'  credit 
That,  owing  to  the  sureties  not  being  good,  and  the  slaves  being  run 
off,  the  judgment  was  not  paid.  But  that,  notwithstanding,  the 
respondent  is  discharged,  as  the  sheriff  and  his  sureties  are  respon- 
sible. 

The  court  below  was  of  opinion,  that  the  sale  of  the  property  on 
twelve  months'  credit,  was  a  complete  satisfaction  of  the  judgment 
rendered  against  Terrill;  and  that  the  satisfaction  of  this  judgment 
discharged  the  defendant  from  all  liability. 

The  execution  which  issued  on  the  judgment,  was  in  the  usual 
form,and  the  return  on  it  is  as  follows:  << satisfied  by  the  sale  of  the 
adjoining  described  property,  at  one  year's  credit,  for  the  sum  of 
1500  dollars. 

It  is  shown  that  Terrill  was  the  principal  debtor,  and  that  although, 
as  to  the  obligee,  the  respondent  and  his  co-obligors  were  bound  in 
dolidoy  yet,  as  between  them  and  Terrill,  they  were  but  sureties. 

It  appears  from  the  evidence  appearing  on  the  record,  that  the  pro- 
perty sold  by  the  sheriff  did  not  belong  to  Terrill,  the  defendant,  but 
to  Brown,  one  of  the  co-obligors,  by  whom  it  was  .voluntarily  sur- 
rendered for  that  purpose. 

On  these  facts,  a  question  of  considerable  importance  is  presented. 
The  case  has  been  elaborately  and  ably  argued,  and  it  has  been  in-, 
tensely  considered  by  us.  The  judgment  we  are  about  to  pronounce 
is  the  result  of  our  best  deliberations  on  the  subject  It  would  be 
uncandid  in  us,  if  we  did  not  state  that  the  conclusion  to  which  we 
have  come,  is  not  free  even  in  our  own  minds,  from  objections;  but 
we  see  much  less  difficulty  on  that  side  of  the  question,  than  we  do 
on  the  other. 

Before  we  approach  the  main  point  in  the  cause,  it  will  be  proper 
to  clear  from  around  it  every  thing  which  prevents  the  refil  question 
in  dispute  from  being  nakedly  and  distinctly  considered. 

We  go  along  with  the  counsel  for  the  appellant,  in  a  concession, 


SEPTFMBER  TERM,  IS2S.  213 

[WillUnM  o.  Brant] 

which  follows  from  the  whole  tenor  of  the  argument  he  addressed  to 
the  court;  that  the  act  of  the  legislature  providing  for  the  sale  of  pro- 
perty on  twelve  mouths'  credit,  considered  merely  as  an  extension  of 
time,  and  as  a  means  of  enforcing  the  obligation  of  the  debtor,  is  not 
unconstitutional.  And  if  we  were  of  a  different  opinioi^,  this  case 
would  not  present  that  question,  for  the  plaintiffs  having  accepted 
the  bond  and  received  part  of  the  debt  due  to  them  from  a  sale  made 
under  it,  have  waived  the  objection.  We  also  concur  with  him  in 
his  position,  that  if  the  act  be  constitational,  so  far  as  it  extends  a 
remedy,  and  imconstitutional  in  substituting  one  debt  for  another, 
that  their  acceptance  cannot  be  considered  as  an  abandonment  of  the 
latter  objection.  They  must  bepresumed  to  have  taken  the  bond 
for  the  purposes  for  which  they  could  have  been  legally  compelled  to 
receive  it. 

We  also  agree  with  him  in  the  soundness  of  the  proposition,  that 
the  return  made  by  the  sheriff  in  the  suit  of  Richardson  v.  Terrill,  of 
the  judgment  being  satisfied,  cannot  enlarge  or  diminish  the  rights  of 
the  parties;  because  he  has  returned  how  it  was  satisfied;  and  if 
that  which  he  considered  a  satis&ction,  be  not  in  truth  a  discharge  of 
the  judgment,  then  most  certainly  his  conclusions  cannot  render  it  so. 
For  that  would  be  to  make  him  a  judicial,  not  a  ministerial  officer, 
and  to  substitute  his  opinions^  for  the  commands  and  the  wisdom  of 
the  law. 

It  is  also  tf'ue  as  contended  by  the  appellants,  that  though  the 
sheriff  is  the  agent  of  the  plaintiff,  he  is  also  the  agent  of  the  law, 
and  that  he  bad  no  choice  in  his  selection.  But  it  is  equally  true,  sls 
urged  by  the  appellee,  that  the  act  of  that  officer,  iti  taking  out  exe- 
cution on  the  twelve  months'  bond,  aiid  seizing  property  under  it, 
must  be  considered  as  the  act  of  the  plantiff.  in  execution;  because 
the  law  has  not  authorised  its  officers  to  take  out  execution  unless  re- 
quested so  to  do,  by  those  in  whose  favor  judgment  is  rendered.— 
The  appellee,  therefore,  has  every  advantage  from  this  act  of  the 
sheriff,  that  he  would  have  had,  if  it  had  been  done  by  the  appel- 
lant. 

But  we  Cannot  assent  to  the  proposition  of  the  appellant,  that  the 
circumstance  of  the  property  sold,  having  belonged  to  one  of  the  co- 
obligors,  lind  not  to  the  defendant  in  execution,  and  having  been 
bought  by  the  owner,  can  make  any  difference  in  the  effects  of  the 
sale.  If  a  sale  for  a  twelve  months'  bond  extinguishes  the  judgment 
and  debt,  then  we  are  unable  to  recognise  any  diflbrence  between  a 
sale  4o  a  stranger  a -co-debtor  in  solido — or  to  the  defendant  in  ex- 
ecution. The  principle  on  which  such  a  consequence  can  be  deduced, 
rejects  all  arguments  drawn  from  the  person  to  whom  the  sale  is 
made;  and  though  it  may  be  true,  that  on  an  execution  the  sheriff 
is  not  authorised  to  seize  the  property  6f  a  stranger,  even  by  his  con- 
sent, the  acceptanee  of  the  bond  in  this  cpise  given  by  the  plaintiffs, 
waives  all  objection  growing  out  of  that  circumstance. 

It  has  been  contended  for  by  the  appellee,  that  the  debt  of  Terrill 
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on  the  bond  merged  in  the  judgment.  This  argument  has  been  re- 
pelled by  the  other  side,  as  resting  on  principles  peculiar  to  the  com- 
mon law,  and  unknown  to  our  jurisprudence.  Whether  a  debt  at 
common  law  is  not  considered,  for  certain  purposes,  as  me)rging  in  a 
judgment,  it  is  of  course  immaterial  for  us  in  this  country  to  inquire. 
It  is  equally  immaterial,  whether  the  same  eonsequence  does  not 
follow  the  same  proceeding  here  by  our  own  law.  This  is  an  ac- 
tion against  one  of  the  several  debtors  bound  in  solidoj  or  jointly 
and  severally;  and  in  regard  to  persons  so  bound,  it  is  a  well  settled 
principle  in  our  jurisprudence,  that  judgment  against  one,  is  no  bar 
to  recovery  against  another.  That  nothing  but  actual  satisfaction 
from  any  of  the  creditors,  will  prevent  judgment  and  execution 
against  the  person  legally  bound  with  lym.  Rev.  Code,  lib.  8,  tit. 
41,  law  28;  Poihier  on  ObligationSy  270,271,  272;  Civil  Code,  278, 
103,  104. 

We  give  an  entire  assent  to  the  proposition  of  the  appellant  that 
the  bond  cannot  be  considered  as  a  payment.  Although  it  is  true, 
that  the  obligation  for  the  paymefnt  of  one  thing,  may  be  discharged 
or  paid  by  another,  when  the  parties  so  agree;  this  principle  suners 
an  exception,  when  the  thing  so  given  and  received,  is  the  obligation 
of  another  to  pay;  in  that  case  the  extinction  of  the  first  obligation  is 
produced  by  novation;  and  this  brings  us  to  the  important  question 
in  this  cause,  whether  there  was  not  a  novation  of  the  original  debt 
due  by  Terrill.  If  there  was,  it  is  extinguished  to  his  creditors  in 
solido.    2  N.  S.  144;  Civil  Code  296, art.  182. 

Among  the  different  modes  prescribed  by  our  law,  by  which  nova- 
tion is  produced,  is  that  ^<  where  a  new  debtor  is  substituted  to  the 
old  one,  who  is  discharged."  The  appellee  contends,  that  the  sale  of 
the  defendant's  property  in  execution,  for  the  price  of  which  a  bond 
at  twelve  months  is  taken,  comes  within  the  provision  just  cited.  A 
new  debtor  is  substituted.  The  law,  he  urges,  contemplates  it  shall 
be  a  discharge;  and  the  creditor's  assent  to  its  being  so,  is  shown  as 
completely,  as  if  it  made  expressly  a  part  of  his  agreement  that  he 
would  take  a  bond  at  twelve  months,  if  the  debtor's  property  would 
would  not  sell  at  two  thirds  of  its  appraised  value.  The  law  was  in 
force  at  the  time  of  the  contract  and  the  parties  must  be  presumed  to 
have  contracted  in  relation  to  it  He  further  insists,  that  if  this  im- 
plied assent  is  not  strong  enough  to  charge  the  plaintiffs,  there  is  still 
stronger  evidence  in  the  case  before  us — their  acceptance  of  the  bond, 
and  their  attempt  to  enforce  it. 

To  this  reasoning  the  appellants  have  replied:  That  the  law  did 
not  contemplate  there  should  be  an  extinction  of  the  original  obliga- 
tion. It  merely  intended  it  as  one  of  the  means  of  satisfying  the 
creditor.  If  it  meant  any  thing  more,  it  would  be  unconstitutional: 
First y  in  making  something  else  than  gold  and  silver  a  payment  of  a 
debt  in  money:  Secondly y  in  violating  the  obligation  of  a  contract 
That  their  consent  was  never  given  to  any  such  change — ^neither 
impliedly,  nor  expressly:  for  the  agreement  was  entered  into  in  1813; 
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and  the  act  of  assembly  which,  it  is  said,  produces  novation,  was  not 
passed  until  the  year  1817. 

The  contract  on  which  this  suit  was  brought,  was,  it  is  true,  made 
in  the  year  1813,  and  the  act  relied  on  became  a  law  in  the  year  1817. 
But  at  the  time  the  agreement  was  entered  into,  an  act  of  the  legis* 
lature  was  in  force,  which  required  property  that  did  not  bring  two 
thirds  of  its  appraised  value,  to  be  sold  on  twelve  monihs'  credit,  the 
purchaser  giving  bond  and  security  as  provided  by  the  act  of  1817. 
The  only  change  which  this  last  law  has  introduced,  is  the  salutary 
one,  that  instead  of  selling  the  property  seized  under  execution,  for 
the  payment  of  the  bond  under  appraisement,  and  at  a  credit,  it  must 
be  sold  for  cash.  This  modification  is  favorable  to*the  creditor;  it 
enlarges,  instead  of  restraining,  bis  rights,  and  consequently  deprives 
him  of  the  protection  which  the  constitution  might  afford,  if  the  statute 
was  subsequent  to  the  contract,  and  impaired  it. 

We  have  then,  on  the  constitutionality  of  the  law  presented  to  us 
the  very  same  point  which  lately  exercised  the  learning  and  the  wis* 
dom  of  the  Supreme  Court  of  the  United  States,  aided  by  as  full  and 
able  argument  as  any  legal  question  ever  received  since  the  establish- 
ment of  our  government.  A  majority  of  that  court  were  of  opinion, 
that  a  law  in  force  at  the  time  a  contract  was  made,  could  not  be 
considered  as  impairing  its  obligation. 

We  could  not  add  to  the  reasoning  on  which  that  conclusion  was 
obtained:  it  would  be  useless  to  repeat  it.  It  is  certainly  not  free 
from  difficulty;  but  it  appears  to  us  freer  from  it,  than  the  other  inter- 
pretation. It  has  our  assent;  and  we  may  briefly  remark — that,  as 
the  prohibition  in  the  constitution  of  the  United  States  against  the 
states  passing  any  law  impairing  the  obligation  of  a  contract,  is  con- 
ceded to  mean  the  kgal  obligation;  it  would  seem  to  follow,  the 
legal  obligation  of  a  contract  is,  whatever  the  law  in  force  at  the  time 
of  making  it,  compels  the  parties  to  do,  or  not  to  do;  and  that  conse- 
quently ii  cannot  be  correctly  said  that  such  a  law  impairs  the  obliga- 
tion of  the  contract.  That  the  laws  of  every  country,  in  giving  the 
right  to  enforce  agreements,  may  state  to  what  extent  they  will  per- 
mit them,  and  that  the  whole  legal  obligation  is  to  be  sought,  as  well 
in  the  law  which  limits  the  right  expressed  on  the  face  of  the  con- 
tract, as  that  which  authorises  it  to  be  at  all  enforced. 

The  plaintiffs,  therefore,  cannot,  in  our  judgment,  successfully 
contend  that  the  law  is  unconstitutional.  Their  ancestor  knew  at 
the  time  he  made  the  agreement,  that  if  the  obligor  did  not  comply 
with  it,  his  property  must  be  sold  at  twelve  months'  credit,  if  it  would 
not  bring  two-thirds  of  its  appraised  value.  He  knew,  too,  that  law 
required  he  should  accept  the  bond,  and  try  to  enforce  it.  If  this  law 
relates  alone  to  the  remedy,  no  question  can  arise  as  to  its  constitu- 
tionality. If  it  is  to  be  regarded  as  a  modification  of  the  contract  as 
expressed  by  the  parties,  they  must  be  understood  to  have  contracted 
in  relation  to  such  modification,  and  must  be  bound  by  it. 
If,  therefore,  the  statute  had  declared^  that  a  bond  taken  in  pursu- 
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ance  of  its  provisions,  should  discharge  the  judgment  and  the  original 
debt,  we  are  unable  to  say  that  such  a  law  would  be  unconstitutional 
in  regard  to  any  debts  contracted  after  its  passage. 

But  has  it  "done  so?  This  is  the  main  difficultyin  the  cause.  The 
statutory  provisions  directly  applicable  to.  the  point,  will  be  found  in 
2  Marlines  Digesiy  I64y  11;  and  in  the  act  of  1317,  p.  36,  sect.  15. 
The  last  directs  that  the  sheriff  shall  return  the  manner  he  has  exe- 
cuted the  writ  of  fieri  facias.  The  first  contemplates,  that  satisfac- 
tion may , be  .entered  on  the  .docket  of  judgment,  and  provides  for  it 
being  done,  whenever  it  shall  appear  by  the  sheriiPs  return,  or  the 
acknowledgment  of  the.  creditor  or  his  attorney,  that  it  is  discharged. 
In  neither  of  these  laws,  nor  in  any  other  of  our  statutes,  is  it  declared 
that  such  shall  be  the  effect  of  a  sale  at  twelve  months'  credit,  though 
it  is  true  that  no  difference  is  expressly  made  ^bkween  such  a  sale 
and  one  for  cash. 

.But  does  not  a  distinction  exist  in  the  different  results  produced  by 
the  sale  for  cash,  and  one  on  a  credit,  which  it  required  no  positive 
law  to  point  oqt.  When  made  for  the  first,  the  creditor  has  obtained 
that  which  he  contracted  for.  He  has^ of  course,  obtained  satisfaction 
as  far  as  it  is,  possible  the  law  or  the  debtor  could  furnish  it  No  ex- 
press declaration  .was  therefore  necessary  to  make  it  such:  it  is  the 
necessary  consequence  of  the  creditor  receiving  that  which  he  stipu- 
lated for.  .  But  when  the  thing  given  to  the  creditor*is  not  that  which 
he  stipulated  for,  although  the  law  might  make  it  a  satisfaction,  it 
can  never  be  presumed,  it  intended  to  do  so.  Because  it  is  interfering 
without  any  just  necessity  in  the  contracts  of  individuals,  and  dis- 
charging the.  obligajtion  by  something  different  from  that  for  which 
the  parties  contracted. 

.  Th^se  observations  as  to  there  being  no  necessity  for  any  declara- 
tion on  the  part  pf  the  law-maker,  that  the  receipt  of  the  thing  pro- 
mised should  dischage  the  obligation;  and  that  such  an  express  decla- 
ration is  required  where  something  else  is  given,  derives  great,  (and 
if  the  subject  were  not  one  on  which  such  a  difference  of  opinion  is 
said  to  exist,  in  the  profession,)  we  would  almost  say  unanswerable 
force,  from  the  analogies  furnished  by  the  principles  of  our  law  in 
relation  to  the  extinguishment  of  obligations  by  agreement  between 
the  parties.  It  is  a  well  understood  principle  of  our  jurisprudence, 
that  the  dischargp  of  an  obligatioais  never  presumed  to  be  made  in 
any  other  manner,  than  by  the  giving  of  that  which  the  debtor  has 
promised;  and  we  have  an  article  of  our  Code  which  explicitly  de- 
clares, that  theobligation  by  which  a  debtor  gives  to  his  creditor  an- 
other debtor,  does  not  discharge  him  who  was  originally  bound,  un- 
less the  creditor  has  expressly  declared .  that  he  intends  to  discharge 
him.  If  then  an  express  declaration  be  necessary  on  the  part  of  the 
creditor  to  effect  novation  in  the  case  just  .put;  if  it  cannot  be  pre- 
sumed, does  npt. the. same,  principle  forbid  us  >to  presume  the  legisla- 
ture intended  it?  Does  not  every  reason  which  forbids  it  being  in- 
ferred, qx\^t  in  th^  one  case,  as  well  as  the  other?    If  there  be  a  dif- 
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ference,  we  are  unable  to  perceive  it  We  have  already  said  the 
law  was  not  unconstitutional,  because  being  in  force  at  the  time  of 
the  contract,  the  creditor  must  be  presumed  to  have  assented  to  it, 
or  in  other  words,  that  the  contract  must  receive  the  same  construc- 
tion as  if  the  provisions  of  the  law  had  been  incorporated  into,  and 
made  a  part  of  it.  Now  suppose  it  had  been  inserted  in  this  contract 
that  if  the  debtor's  property  did  not  sell  on  execution,  for  two-thirds 
of  its  appraised  value,  it  should  be  sold  at  twelve  months' credit;  and 
that  the  bond  of  the  purchaser  should  be  delivered  to  the  creditor; 
such  a  stipulation  would  not  have  novated  the  original  debt,  nor  dis- 
charged the  debtor.  If  it  would  not,  the  implied  consent  of  the  creditor 
to  a  law  containing  these  stipulations,  cannot  have  a  greater  effect. 

We  conclude,  therefore,  on  this  branch  of  the  subject,  by  saying, 
that  as  the  legislature  have  not  declared  that  a  twelve  months'  bond 
shall  be  a  discharge  of  a  debt,  that  the  creditor,  in  case  he  is  unable 
to  make  the  money  on  the  bond,  may  resort  to  his  original  judgment. 

In  this  particular  case,  the  decision  works  no  injustice  and  violates 
no  equity.  One  of  the  co-sureties  voluntarily  presented  his  property 
to  be  sold  for  the  satisfaction  of  a  judgment  reiKlered  against  his  prin- 
cipal. This  property  he  bought  in,  and  then,  in  the  language  of  the 
testimony  taken  on  the  trial,  ran  it  off.  No  injury,  therefore,  has 
been  sustained  by  the  person  whose  property  was  sold,  and  the  de- 
fendant's equity  must  depend  on  his.  But,  although  this  case  offers 
no  proof  of  loss  sustained;  we  are  aware  that  under  the  operation  of 
the  principles  we  have  established,  other  contests  may  arise  on  the 
consequences  which  may  follow  a  sale  made  to  a  stranger.  When- 
ever they  do  come  up  for  decision,  unless  one  or  other  of  the  parties 
has  violated  the  law,  or  neglected  its  provisions,  the  case  will  not  pre- 
sent the  equitable  claims  of  the  debtor  alone;  those  of  the  creditor 
will  require  an  equal  share  of  attention.  When  the  debtor  shall 
ui^e:  '<  I  contracted  at  a  time  when  I  had  reason  to  believe  I  could 
perform  my  engagement.  Circumstances  beyond  my  control  pre- 
vented me  doing  so.  I  did  every  thing  in  my  power  to  repair  the 
injury.  I  surrendered  my  property  in  execution.  It  has  been  sold 
to  an  amount  sufficient  to  pay  the  debt.  If  it  has  failed  to  do  so,  the 
fiiult  is  not  mine,  but  my  creditor's,  who  resorted  to  a  remedy  that 
he  knew  might  terminate,  not  in  a  sale  for  cash,  but  on  a  credit.  If 
I  am  responsible  for  the  insolvency  of  the*purchaser,  I  may  be  made 
so  again  on  the  next  sale,  and  thus  the  whole  of  my  property  may  be 
wrested  from  me."  May  it  not  be  answered,  with  equal  truth,  and 
greater  strength  on  the  part  of  the  creditor:  ^  I  contracted  with  y<m 
in  the  firm  belief  you  would  comply  with  your  engagement.  On 
the  faith  of  it,  I  have  become  bound  myself  to  others.  I  gave  you 
property  to  the  full  value  of  the  money  you  promised  to  pay  me; 
and  now,  because  you  have  violated  your  contract,  you  wish  to  dis- 
charge it  by  that  which  yields  me  nothing.  Thus  I  am  to  be  the 
sufferer,  without  any  fault  of  mine,  excepting  my  confiding  in  your 
good  faith.  The  consequences  you  deprecate,  as  to  the  constantly 
Vol.  IV.-.19 
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recurring  sales  of  your  property,  might  be  obviated  by  either  permit- 
ting a  portion  of  it  to  be  sold  for  cash,  or  by  buying  it  in  yourself;  as 
you  take  the  benefit  of  an  extension  of  credit,  you  ought  to  bear  the 
burthen,  and  run  the  risks  attendant  on  it."  We  know  not  how 
those  conflicting  appeals  to  equity  might  strike  the  minds  of  others, 
to  us  it  appears  the  weight  of  them  is  decidedly  with  the  creditor, 
and  for  this  main  reason — that  all  the  misfortunes  of  the  debtor  have 
proceeded  from  his  own  act,  and  that  he  who  is  the  cause  of  a  state  of 
things  by  which  one  or  the  other  must  lose,  has  no  reason  to  complain 
if  the  loss  is  fixed  on  him  with  whom  it  originated. 

It  has  been  used  as  an  argument  against  the  construction  we  have 
adopted,  that  the  law  has  pointed  out  no  means  of  enforcing  the  origi- 
nal judgment,  after  the  sherifi*  has  endorsed  the  execution  satisfied  by  a 
twelve  months'  bond.  But  this  difficulty  arises  solely  from  the 
sheriff  giving  a  greater  effect  to  the  sale,  by  his  return,  than  it  is  en- 
titled to  in  law.  He  should,  in  obedience  to  the  act  of  1817,  when 
be  sells  for  any  thing  but  cash,  state  in  what  manner  he  has  executed 
the  writ,  without  stating  what  consequence  follows  it. 

One  or  two  minor  questions  remain. 

The  answer  avers  the  responsibility  of  the  sheriff  for  taking  defec- 
tive security,  and  that  he  should  be  pursued  before  recourse  is  had 
on  the  defendant.  Admitting  this  objection  to  be  sound,  on  which 
we  do  not  express  an  opinion,  there  is  no  evidence  on  record  that 
establishes  the  insolvency  of  the  surety  at  the  time  he  was  received 
by  the  sheriff. 

It  has  been  further  urged,  that  whatever  may  be  the  general  prin- 
ciple, this  case  presents  an  exception,  because  no  proof  has  been 
given  that  the  money  might  not  be  made  from  the  principal  and  surety 
on  the  twelve  months'  bond;  and  that  this  property  must  be  exhaust- 
ed, before  the  original  debtor  is  resorted  to.  This  is,  perhaps,  true; 
but  the  answer  does  not  plead  the  exception;  but  acknowledges  their 
insolvency,  and  of  course  dispensed  with  the  creditor  proving  it 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed:  and  proceed- 
ing here  to  give  such  judgment  as  ought  to  have  been  given  in  the 
court  below — it  is  ordered,  adjudged  and  decreed,  that  the  plaintifls 
do  recover  of  the  defendant  the  sum  of  eight  hundred  and  seventy- 
nine  dollars  and  seventeen  cents,  with  interest  at  ten  per  cent  from 
1st  February,  1815,  until  paid;  and  costs  in  both  courts. 

Brownsorij  for  the  plaintiff. 

Simon,  for  the  defendant. 
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Dale  «.  Downs.    YII,  N.  S.  323. 

SEVENTH  District,  Judge  of  the  Fifth  presiding. 
The  jury  may  seal  their  verdict,  and  return  it  into  court    Interest 
cannot  be  added  by  the  court,  to  the  verdict. 


Hughes  V.  Harrison.     VH,  N.  S-  227. 

SEVENTH  District,  Judge  of  the  Fifth  presiding. 

In  a  sale  on  Vifi.fa,  the  property  passes  by  the  adjudication. 

If  there  be  a  variance  between  the  date  of  the  deed  annexed  to 

the  petition,  and  that  stated  in  it,  the  former  corrects  the  latter. 

Code  of  Practice,  art  690,  694. 
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Green  v.  Boudurant.     VII,  N-  S,  229. 

If  the  debtor  has  a  ri^ht  to  postpone  payment  on  seToral  notes  given  to  the  plaintiff,  he 
cannot  avail  himself  of  an  error  in  making  payment  to  the  assignees  of  these  notes  to 
prevent  a  recovery  on  one  which  remained  in  the  hands  of  the  assignor.  A  jury  most 
be  prayed  for  in  time  to  prevent  the  cause  being  delayed  a  term. 

SEVENTH  District,  Judge  of  the  Fifth  presiding. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  executed,  in  favor  of  the  plaintiff,  his  three  several 
notes,  due  in  January,  1824,  1825  and  1826.  They  were  given  in 
payment  of  a  tract  of  land,  and  a  condition  was  annexed  to  them, 
that  in  case  the  land  was  overflowed,  and  a  crop  lost  by  high  water, 
payment  was  to  be  postponed  for  one  year,  without  interest. 

There  was  an  overflow  in  the  years  1823  and  1826,  and  a  partial 
one  in  1824,  which  diminished  the  crop  of  that  year. 

This  action  is  brought  on  the  note  which  first  fell  due,  and  as  a 
crop  was  made  in  1825,  there  can  be  no  doubt  the  plaintifl'  is  enti- 
tled to  recover,  unless  the  defence  of  payment,  set  up  in  the  answer, 
has  been  sustained. 

The  defendant  paid  the  note  which  became  due  in  1825.  He 
insists  this  payment  was  made  in  error,  and  should  be  imputed  to  the 
note  then  due,  viz:  that  on  which  this  suit  is  brought.  This  defence 
might,  perhaps,  avail  him,  if  the  payment  had  been  made  to  the 
plaintiflf;  but  it  appears  he  paid  his  endorsers,  to  whom  the  note  had 
been  transferred  for  a  valuable  consideration.  The  error,  therefore, 
is  not  one  for  which  the  plaintifl*  is  responsible.  He  can  not  be  pre- 
vented from  recovering  what  is  due  to  him,  because  the  defendant 
has  paid  to  others  what  was  not  due  to  them. 

There  is  a  bill  of  exceptions  to  the  judge's  refusal  to  grant  a  jury. 
The  prayer  was  made  after  the  jury  was  discharged;  and  though  a 
portion  of  them  were  then  out  in  a  criminal  case,  and  confined  be- 
cause they  could  not  agree,  the  judge  acted  correctly  in  refusing 
the  application.  He  could  not  know  that  the  jury  then  in  deli- 
beration, would  give  a  verdict  before  the  end  of  the  term,  and  the 
trial  of  the  cause  might  have  been  postponed. 

We  do  not  think  this  a  case  in  which  damages  should  be  given  for 
the  appeal  being  frivolous. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  aflSrmed,  with  costs. 

Johnston^  for  the  plaintiff. 

Patieraon,  for  the  defendant. 
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Parol  eTidoDoe  cannot  be  admitted  to  contradiet  written. 

SEVENTH  District,  Judge  of  the  Fifth  presiding. 

PoRTSRy  J.y  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  make  the  estate  of  one  Tezada,  deceased,  re- 
sponsible to  him  as  joint  purchaser  of  a  tract  of  land  which  he  acquired 
from  M.  Collins.  The  defendant  denies  any  share  of  his  intestate 
in  the  original  contract,  but  contends  the  intestate  bought,  during  his 
lifetime,  the  one-half  of  the  tract  from  the  plaintiff,  lliis  difference 
between  the  parties,  in  relation  to  the  manner  in  which  the  property 
was  acquired,  does  not  appear  to  arise  so  much  from  any  contest 
between  them  as  to  the  principal  sum  due,  as  from  different  stipula- 
tions in  the  contracts  with  regard  to  interest.  In  the  deed  by  which 
the  plaintiff  acquired,  he  promised  to  pay  at  the  rate  often  per  cent. 
The  sale  to  the  deceased  is  silent  on  the  subject. 

The  petition  states  the  fact  of  the  plaintiff's  purchase — ^Texada's 
participation  in  it — his  failure  to  comply  with  his  engagement — and 
the  large  sum  in  interest  and  costs  which  the  petitioner  had  been  com- 

{celled  to  pay.    The  balance,  after  deducting  two  payments  ackuow- 
edged  to  be  made,  is  stated  to  be  3200  dollars. 
The  answer  consists  of  a  general  denial. 

On  the  trial  the  plaintiffs  offered  parol  evidence  to  establish  the 
partnership  in  the  purchase  of  the  land.  The  testimony,  although 
objected  to,  was  admitted:  and  in  our  opinion  erroneously,  for  two 
obvious  reasons:  First,  because  it  was  contradicting  the  written  act 
of  the  plaintiff,  by  which,  as  owner  of  the  whole  tract,  he  sold  one 
half  to  the  deceased;  and  Secondly,  because  it  was  giving  parol  evi- 
dence of  the  alienation  of  immovable  property. 

But  though  the  judge  admitted  the  evidence  he  refused  to  sanction 
the  conclusions  which  the  plaintiff  endeavored  to  draw  from  it  Judg- 
ment was  given  for  2100  dollars,  with  interest  at  5  per  cent 

It  is  unnecessary  for  us  to  examine  the  correctness  of  the  opinion 
given  below,  on  the  evidence  there  admitted.  Rejecting  it,  as  we 
are  clear  we  must  do,  the  judgment  was  correct  The  amount  of 
the  purchase  money  was  3000  dollars — 900  dollars  is  proved  to  have 
been  paid,  and  the  property  being  susceptible  of  producing  fruits^ 
interest  was  correctly  charged  at  five  per  cent 

19* 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed^  with  costs. 
Flinty  for  the  plaintiff. 
Scoiiy  for  the  defendants. 


Weathersby  v.  Hughes.     VII,  N.  S-  233. 

The  appellant  cannot  aieign  aa  an  error,  that  the  judgment  waa  aif  oed  too  aoon. 

SEVENTH  District,  Judge  of  the  Fifth  presiding. 

By  Martin,  J. — By  appealing,  the  defendant  'has  chosen  to  con- 
sider the  judgment  as  final,  and  it  is  now  too  late  for  him  to  pray  to 
have  his  appeal  dismissed,  or  assign  as  an  error  that  the  judgment 
was  signed  before  the  three  days  which  were  allowed  him  to  move 
for  a  new  trial  had  expired.  Every  one  may  waive  what  is  intro* 
duced  for  his  benefit  alone.  By  signing  the  judgment,  the  district 
judge  did  not  deprive  the  defendant  from  moving  for  a  new  trial. 
We  held  so  in  Gardere  v.  Murray,  5  N,  S,  244.  He  might  have 
done  so  at  the  following  term,  and  if  an  execution  had  issued,  he 
might  have  prevented  proceedings  on  it  by  an  injunction. 

His  interest  might  prompt  him  to  consider  the  judgment  as  final. 
He  did  so  by  appealing.  The  appellee  might  then  have  said  the  ap^ 
peal  was  premature;  but  the  appellant  cannot  say  so,  and  demand 
the  dismissal  of  his  own  appeal  Neither  can  he  assign  as  error,  that 
the  judgment  was  signed  on  the  day  it  was  given,  because  by  ap- 
pealing, he  has  recognised  the  judgment  as  final,  or,  in  other  words, 
as  signed  in  proper  time.    See  the  case  cited. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Downs j{ox  the  plaintiff. 

/Vinn,  for  the  defendant. 
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Brown  et  ah  v.  Reves  et  ah    VII,  N.  S.  235. 

A  buyer  while  in  the  peaceable  and  andittarbed  poeaession  of  the  thing  sold,  cannot,  by 
law,  withhold  the  price,  simply  on  a  plea  of  want  of  title  in  the  vendor.  The  negation 
of  right  in  a  boyer,  who  porchased  under  the  old  Code,  to  suspend  payment  of  the 
price  when  he  dreads  eviction,  is  not  modified,  as  relates  to  such  buyer  by  the  provi- 
sions of  the  Louisiana  Code. 

SIXTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  claim  the  amount  of  two  promissory  notes,  with  in- 
terest, given  for  the  price  of  a  tract  of  land,  purchased  by  the  defen- 
dant Reves,  and  by  him  sold  to  his  co-defendants;  and  pray  that  on 
the  failure  of  Reves  to  pay,  the  premises  in  the  hands  of  the  latter 
may  be  sold,  under  the  mortgage  in  the  deed  of  sale. 

The  claim  was  resisted,  on  the  ground  of  the  absence  of  any  title 
to  the  premises  in  the  vendors,  at  the  time  of  the  sale  or  since. 
There  was  a  claim  by  way  of  intervention,  for  damages,  and  the 
value  of  improvements. 

The  disirictcourt,  aftera  verdict  for  the  plaintiffs,  gave  judgment 
against  Reves  for  the  amount  of  the  notes,  and  interest  at  five 
per  cent,  and  that  the  premises  may  be  sold. 

From  this  judgment,  the  defendant,  Reves,  appealed. 

It  is  clear  the  court  did  not  err,  the  defendants  made  no  legal  de- 
fence. The  sale  took  place  before  the  promulgation  of  the  new  Code 
and  the  law  was  decided  by  this  court.  7  Marliny223;  6^N.  S,  523. 
The  vendee  could  not  refuse  the  claim  of  the  vendor  for  the  price, 
on  the  ground  that  he  had  not  a  title  to  the  premises,  and  therefore 
the  vendee  did  not  acquire  any,  unless  the  latter  was  actually  dis- 
turbed by  a  suit. 

There  is,  however,  a  bill  of  exceptions  to  the  charge  of  the  court, 
who  instructed  the  jury  that, 

1.  A  buyer,  while  in  the  peaceable  and  undisturbed  possession  of 
the  thing  sold, cannot,  by  law,  withhold  the  price, simply  on  a  plea  of 
want  of  title  in  the  vendor. 

2.  In  a  suit  for  the  price,  the  vendor  is  not  bound  to  show  a  com- 
plete chain  of  conveyances  to  him,  and  a  better  title  in  himself  than 
in  the  whole  record. 

3.  If  the  jury  were  of  opinion,  from  the  evidence,  that  the  plaintiff 
had  fraudulently  sold  the  property  of  another,  and  the  considera- 
tion of  the  sale  had  entirely  failed,  they  might  for  the  defendant. 

4.  The  vendee  having  accepted  a  conveyance  of  the  vendor,  with 
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a  warranty^  coUtd  not  require  security,  unless  a  suit  was  instituted 
against  the  former. 

The  first,  second  and  last  of  these  propositions  are  in  perfect  ac- 
cordance with  the  decisions  of  this  tribunal.  See  the  cases  already 
cited. 

The  third  might  have,  perhaps,  been  objected  to  by  the  plaintiffs, 
as  irrelevant,  there  being  no  allegation  of  fraud.  Certainly  it  was 
more  favorable  than  injurious  to  the  defendants.  But  their  counsel 
urges  it  was  of  the  latter  cast,  being  an  affirmative  pregnant  with  the 
negative  that,  unless  there  was  fraud,  the  jury  could  not  find  for  the 
defendants.  Admit  this,  the  negative  proposition  would  be  in  ac- 
cordance with  the  three  of  which  we  have  expressed  our  approbation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Scoli  and  Paliersonj  for  the  plaintiffis. 

Thomas,  for  the  defendants* 


Pirot  V.  Beard.    VII,  N.  S.  237. 

SIXTH  District 

Appeal  dismissed  for  want  of  a  statement,  &c 
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Green  v.  Da?is  et  al.    YII,  N.  S.  238. 

A  purchaser  of  the  property  of  a  sacceasion,  cannot  offer  in  compenaation  a  note  of  the 

testator. 

SEVENTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

I'his  suit  is  founded  on  a  promissory  note,  by  which  it  appears 
that  the  defendants  agreed  to  pay  to  the  plaintiff,  in  his  capacity  of 
executor,  the  sum  of  650  dollars. — ^Their  answer  does  not  deny  the 
execution  of  the  note,  or  justice  of  the  claim  made  on  the  part  of  the 
plaintiff;  but  contains  a  plea  of  compensation,  in  support  of  which 
they  allege  several  sums  of  money  to  be  due  to  them  from  the  tes- 
tator and  his  executor.  The  [Principal  item  in  support  of  the  plea 
of  compensation  was  rejected  by  the  court  below;  and  the  defendants, 
dissatisfied  with  the  judgment  which  was  rendered,  appealed. 

The  evidence  and  documents  of  the  case,  show  the  items  of  set-off, 
or  compensation,  to  be  four  in  number;  three  of  which  appear  to  have 
been  settled  by  a  judgment  of  the  court  of  probates  for  the  parish  of 
Concordia,  in  a  proceeding  which  took  place  between  the  present 
appellee,  and  one  of  the  appellants,  viz.  Davis.  Tke  judgment  ren- 
dered by  the  court  of  probates  appears  to  us  to  have  been  given 
according  to  the  true  spirit  and  meaning  of  our  laws  relating  to  the 
administration  of  inheritances.  It  orders  a  concurrent  wad  pro  rata 
payment  of  debts,  due  from  the  testator  to  various  creditors  who  pre- 
sented their  claims  to  the  court;  amongst  whom,  Davis,  one  of  the 
defendants  to  the  present  suit,  seems  to  have  appeared.  This  judg- 
ment, on  the  face  of  it,  exhibits  an  adjustment  and  decree  only  in 
favor  of  one  of  the  persons  defendants  to  the  present  action;  and,  per- 
haps, on  this  ground  alone,  might  have  been  legally  rejected  as  evi- 
dence of  compensation.  But  the  sums  claimed  as  set-offs,  are  in  our 
opinion  so  clearly  inadmissible,  without  doing  violence  to  our  system 
of  jurisprudence  established  for  the  administration  of  the  estates  of 
deceased  persons,  that  it  is  deemed  unnecessary  to  decide  any  thing 
positively  in  relation  to  the  discrepancy  between  the  party  defendants 
to  this  suit,  and  that  in  whose  name  the  debt  proposed  as  a  set-off, 
appears  to  stand. 

According  to  the  judgment  of  the  court  of  probates  above  cited,  the 
appellee  could  not  have  paid,  with  propriety,  the  whole  debt  due  to 
the  appellant,  Davis.  The  latter  was  bound  to  await  a  inst  and  full 
administration  of  the  estate  managed  by  the  former  in  his  capacity 
of  executor,  and  receive  payment  from  him  according  to  a  legal  dii^ 
tribution  of  the  funds  in  his  possession. 
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To  give  effect  to  the  compensation  thus  offered,  would  be  contrary 
to  the  very  evidence  which  establishes  the  debt  due  from  the  succes- 
sion of  the  testator  to  one  of  the  defendants;  and  in  violation  of  the 
justice  and  equity  inculcated  by  our  laws  on  the  subject  of  successions. 

The  note  of  the  testator,  dated  in  1823,  and  transferred  by  endorse- 
ment to  Davis,  ought  not  to  have  been  admitted  in  compensation. 
The  present  suit  is  brought  on  a  promise  made  to  the  executor,  in 
consideration  of  property  purchased  by  the  defendants  at  the  sale  of 
Dunlap's  succession.  If  creditors  of  an  estate  were  to  be  admitted  to 
compensate  in  this  manner  debts  contracted  by  them  on  account  of 
property  adjudicated  under  probate  sales,  the  intention  of  the  law  to 
distribute  the  effects  of  the  deceased  among  persons  having  just 
claims  on  his  succession,  according  to  the  rank  and  privilege  of  their 
credits,  might  be  entirely  defeated;  and  the  whole  estate  swallowed 
up  by  debts  of  inferior  dignity;  contradictory  to  the  rights  of  the  vigi- 
lant, which,  on  general  principles  of  law,  should  be  aided,  and  against 
every  fair  claim  of  privilege  and  preference. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  and  appellee 
do  recover  from  the  defendants  and  appellants  six  hundred  and  fifty 
dollars,  with  interest  at  the  rate  of  five  per  cent,  per  annum  from  the 
judicial  demand  until  paid,  and  costs  in  both  courts. 

Johnstotij  for  the  plaintiff. 

Ogdeuj  for  the  defendants. 


Mead  v.  Tippet.     VII,  N-  S.  242. 

SEVENTH  District. 

If  the  appellant  fail  to  bring  up  the  record,  the  appellee  may  do 
so,  and  claim  an  afilrmance  of  the  judgment  and  damages. 
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Broulette  v.  Lewis.     VII,  N.  S.  243. 

SEVENTH  District,  Judge  of  the  Fifth  presiding. 
The  appeal  will  be  dismissed,  if  not  taken  within  the  time  pre- 
scribed by  law. 


Adams  v.  Gainard.     YII,  N.  S.  244. 

SEVENTH  District,  Judge  of  the  Fifth  presiding. 

Under  a  general  power,  an  agent  cannot  sell  a  slave.  The  sale  is 
void  until  ratified  by  the  owner:  the  receipt  of  the  price  by  him 
would  be  a  ratification. 


Gorton  v.  Barbin.     VII,  N.  S.  248. 

When  the  whole  matter  does  not  appear,  the  preaamption  is  that  the  juc(^*fl  eharfe  waf 

correct 

SEVENTH  District,  Judge  of  the  Fifth  presiding. 

PoKTER,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  claims  5000  dollars  damages  from  the  defendant  in 
consequence  of  the  latter  stating  in  an  affidavit  made  before  a  justice 
of  the  peace,  that  a  robbery  had  been  committed  of  his  property  by  a 
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negro,  and  ^^  that  the  effects  stolen  were  kept  and  could  be  found  at 
Mr.  Lewis  Gorton*s,  the  said  Lewis  Gorton  knowing  them  to  be 
stolen." 

The  plaintiff's  grounds  of  complaint  are  set  out  in  a  petition  and 
amended  petition.  They  are  not  perhaps  stated  with  all  the  clear- 
ness of  which  his  case  is  susceptible,  but  we  think  it  results  from  the 
whole,  that  the  plaintiff  intended  to  charge,  and  did  charge  the  de- 
fendant on  two  grounds— firsts  for  having  libelled  and  slandered  him 
— and  secondly  J  for  a  malicious  prosecution. 

Whether  the  case  was  put  on  both  grounds  to  the  jury,  the  record 
does  not  inform  us.  There  was  a  verdict  for  the  defendant,  and  the 
plaintiff  appealed. 

During  the  trial  a  bill  of  exceptions  was  taken  on  which  arises  the 
only  question  that  has  been  presented  for  our  consideration. 

The  court  charged  the  jury  <'  that  thelaffidavit  contains  no  charge 
of  a  criminal  nature;  that  it  was  not  charged  the  plaintiff  had  re- 
ceived the  stolen  goods;  that  the  affidavit  only  charges,  that  the  de- 
fendant verily  believes  that  the  robbery  was  committed  by  a  negro 
man  Jack,  and  that  the  effects  are  kept  and  can  be  found  at  Mr. 
Lewis  Gorton's — the  said  Gorton  knowing  them  to  be  stolen;  that 
the  goods  might  be  kept  at  the  house  of  said  Gorton  and  he  be  inno- 
cent; that  if  the  warrant  which  issued  on  the  affidavit  contained 
any  thing  more  than  was  set  forth  in  the  affidavit,  the  defendant  was 
not  responsible,  but  the  justice." 

In  this  opinion  we  concur.  The  affidavit  did  not  contain  a  crim- 
inal accusation,  and  the  justice  of  the  peace  acted  incorrectly  in  issu- 
ing a  warrant  on  it.  There  is  no  charge,  the  plaintiff  received  the 
effects,  knowing  them  to  be  stolen,  nor  any  that  he  concealed  them. 
The  allegation  is  nothing  more  than  he  knew  stolen  goods  were  at 
his  house. 

But  though  strictly  and  technically  considered,  the  affidavit  did  not 
charge  the  plaintiff  with  any  offence  punishable  by  the  laws  of  his 
country,  it  can  not  be  denied  that  to  ordinary  understandings  it  con- 
veyed an  imputation  which  had  a  tendency  to  injure  him,  and  the 
judge  should  have  charged  the  jury  that  if  they  believed  the  expres- 
sions were  used  for  the  purpose  of  defaming  him,  the  defendant  was 
responsible.  Whether  he  did  so  or  not,  we  can  not  say.  The  whole 
charge  does  not  come  up.  We  can  only  pass  on  what  was  before 
us.  We  are  boimd  to  presume  in  the  absence  of  any  thing  to  the 
contrary  appearing,  that  the  judge  stated  the  law  correctly  to  the 
jury,  on  all  points  of  the  case.  The  defendant  before  this  court,  has 
disclaimed  all  intention  of  accusing  the  plaintiff  with  criminality,  or 
improperly  having,  or  concealing  the  goods,  and  it  was  we  presume 
on  these  grounds  the  verdict  below  was  rendered. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Scott  and  Gorlouy  for  the  plaintiff. 

ThomuSy  for  the  defendant. 
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Hughes  V.  Harrison.    VH,  N.  S.  25 1 . 

Married  women  cannot,  under  any  circttmatances,  become  tareliea  for  their  hnabanda. 

SEVENTH  District,  Judge  of  the  Fifth  presiding. 

PoRTEB,  J.y  delivered  the  opinion  of  the  court. 

The  appellant  assigns  as  error  of  law  apparent  on  the  face  of  the 
record: — a  judgment  against  her  for  the  whole  amount  of  a  note  exe* 
cuted  by  her  jointly  and  severally  with  her  husband,  the  considera* 
tion  of  said  note  as  expressed  on  the  face  of  it.,  ^^  being  the  amount 
of  articles  furnished  them,  for  their  and  plantation  use ,  as  per  account 
rendered.'' 

The  plaintiff  contends,  this  error  might  have  been  corrected  by 
evidence  introduced  on  the  trial;  it  was  open  to  him  to  prove  the 
whole  of  the  note  was  for  the  benefit  of  the  wife. 

Married  women  can  not  under  any  circumstances  become  sureties 
for  their  husbands.  It  is  alleged  in  the  petition  that  part  of  the  con- 
sideration of  the  obligation  was  a  debt  of  the  husband's,  for  so  we 
understand  the  expression,  for  their  and  plantaiion  use.  No  evi- 
dence could  have  been  legally  received  to  contradict  this  allegation 
of  the  plaintiff's.  The  apparent  error  therefore  could  not  have  been 
corrected  by  proof. 

The  case  must  be  remanded  in  order  that  it  may  be  ascertained 
what  part  of  the  consideration  of  the  note  was  received  by  the 
wife. 

At  the  close  of  the  argument  an  objection  was  raised  that  there 
was  nothing  appearing  on  record  which  established  the  appellant,  to 
be  married  to  the  person  with  whom  she  signed  the  note — all  the 
papers  in  the  case  are  entitled  ^<  Harrison  and  Wife."  The  citation 
is  directed  to  Mrs.  Harrison.  The  plaintiff  in  his  petition  states  her 
to  have  signed  the  note  with  the  consent  apd  approbation  of  Benja- 
min Harrison.  From  all  these  facts  and  circumstances,  we  can  not 
resist  the  conviction,  that  she  is  the  wife  of  her  co-obligor,  and  we 
yield  our  assent  to  this  impression  the  more  readily,  because  as  we 
remand  the  case,  an  error  on  that  side  will  only  delay  the  plaintiff; 
a  mistake  on  the  other  would  forever  deprive  the  appellant  of  the 
protection  the  law  affords  her. 

It  is,  therefore,  ordered,  adjudged  a,nd  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  case  be  remanded  to 

Vol..  ly,— »0 
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the  district  court  to  be  proceeded  in  according  to  law.    The  appel- 
lee paying  the  costs  of  this  appeal. 

Scott  and  fVinn^tov  the  plaintiff. 

Downs  and  Flinty  for  the  defendant 


Sprigg  I?.  Cuny's  Heirs.     VII,  N,  S.  253. 

RepcMMCBsioii  of  a  note  once  specially  traniferrcd  by  the  endorser,  is  not  eyidenoe  of  title 

bat  it  is  if  the  transfer  was  in  blank. 
The  holder  of  a  negotiable  note,  by  blank  endorsement,  may  maintain  suit  on  it,  without 

filling  op  the  same  to  himself. 

SIXTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  on  two  negotiable  notes,  the  amount  of  which 
the  plaintiff  claims  from  the  defendants,  as  representatives  of  the  first 
endorser,  who  is  dead.  He  obtained  judgment  against  them  in  the 
court  below  from  which  they  appealed. 

The  pleadings  and  evidence  of  the  cause  show  that  the  notes  in 
question  had  been  regularly  endorsed,  in  full  from  the  payee  down 
to  the  present  claimant,  who  endorsed  them  in  blank,  which  endorse- 
ment was  never  filled  up  to  any  person.  They  passed  into  other 
hands,  under  the  blank  endorsement,  who  caused  them  to  be  protested 
for  non-payment,  and  notice  to  be  given  to  the  endorsers.  No  re- 
transfer  from  the  last  holder  to  the  present  plaintiiff,  appears  to  have 
been  made  in  writing;  but  after  he  had  obtained  possession  of  the 
notes,  he  filled  up  his  own  blank  endorsement  to  himself. 

The  act,  as  it  appears  to  us,  cannot  better  the  situation  of  the  ap- 
pellee. He  could  by  it  create  no  more  title  in  himself,  than  that 
which  he  had  by  the  re-delivery  of  the  notes,  and  possession  acquired 
under  it,  as  a  bona  fide  holder.  According  to  several  decisions  of 
this  court,  the  drawer  of  a  bill  of  exchange,  accepted  in  favor  of  the 
payee,  and  endorser  of  a  note  of  hand,  when  the  endorsement  has 
been  filled  up  to  the  endorsee,  cannot  maintain  actions  on  such  in- 
struments without  proving  a  re-transfer  of  the  title  and  interest  thus 
transferred  and  acquired  by  the  latter.  In  those  cases,  the  mere 
possession  of  the  bill  or  note,  unaided  by  any  proof  of  the  extinguish- 
ment of  the  rights  acquired  by  the  holders  or  the  transferors,  was 
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considered  not  even  as  prima  facie  evidence  of  title  in  the  latter. — 
See  1  K  S.  301  and  273. 

It  has  also  been  decided  by  this  court,  that  the  holder  of  a  nego- 
tiable note,  under  a  blank  endorsement,  may  maintain  a  suit  without 
filling  up  the  same  to  himself.  He  is  considered  as  having  obtained 
a  full  and  complete  title  to  the  instnmient  by  delivery,  when  support- 
ed on  regular  endorsements.  And  it  is  immaterial  through  how- 
many  hands  it  may  have  passed  in  pursuance  of  this  simple  mode  of 
'transfer. 

According  to  these  decisions,  the  plaintiff  must  fail  in  the  present 
action,  unless  a  just  and  reasonable  distinction  can  be  drawn  between 
the  situation  of  an  endorser  in  blank,  and  one  who  has  made  a  full 
and  complete  transfer  expressed  in  writing.  This  distinction,  we  are 
of  opinion,  may  be  fairly  made  when  a  note  is  handed  over  from  one 
holder  to  another.  Under  a  blank  endorsement,  possession  alone  is 
evidence  of  title,  at  least  prima  facie*  If  it  should  return  in  the 
same  manner  to  the  last  endorser  in  blank  (whose  endorsement,  it  is 
true,  has  transferred  his  right  to  all  and  every  person  who  may  be- 
come its  holder,  and  remains  transferable,  by  simple  delivery,  to  all 
the  world)  what  reason  can  be  adduced  to  prove  that  the  last  endor- 
ser may  not,  in  this  manner,  be  revested  with  his  original  rights? — 
Until  the  re-delivery,  he  had  no  title,  because  that  was  transferred  by 
his  endorsement.  But  this  being  in  blank,  the  signature  of  no  other 
person  was  necessary  to  keep  the  paper  in  circulation;  whereas, 
when  an  endorsement  is  full  and  perfect,  the  signature  of  the  endorser 
is  absolutely  necessary  to  transfer  right  and  title  to  any  other  person; 
and  would  be  necessary  in  a  re-transfer  to  the  endorsee,  or  proof  of 
payment  under  protest;  but  ought  not  to  be  required  in  cases  of 
blank  endorsement. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Thoma^f  for  the  plaintiff. 

Johnston,  for  the  defendant. 

*  The  poOTession  of  a  promiMory  note  endorsed  in  blank  is  prima  faeU  evidence  of 
property,  sufficient  to  throw  the  burthen  of  proof  on  the  defendant:  and  when  the  signa- 
tnre  is  not  denied,  the  plaintiff  is  not  bound  to  make  proof  of  it    13  Lou,  Rep*  12. 
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Fulton's  Heirs  v.  Welsh  et  al.    YII,  N.  S.  256. 

A  jadj^ment  withoat  reuons  a  vtildabto,  not  Toid 

SIXTH  District 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiffs  claim  title  to  a  certain  tract  of  land  de- 
scribed in  the  petition.  The  defendants  pleaded  as  res  Judicata,  a 
judgment  obtained  against  the  ancestor  of  the  former,  by  Collins,  who 
was  cited  in  warranty.  This  plea  was  supported  by  the  court  below, 
and  judgment  rendered  in  favor  of  said  defendants,  from  which  the 
plaintiffs  appealed. 

This  judgment  is  objected  to,  as  being  based  on  one  absolutely 
void,  on  account  of  not  having  been  supported  by  reasons  adduced 
by  the  judge,  who  rendered  it. 

The  appellate  court  has  already  settled  the  question  relating  to 
judgments  thus  situated,  by  determining  that  they  are  subjected  to 
relative  nullity  only;  in  other  words,  that  they  are  not  absolutely  null 
and  void,  but  can  only  be  avoided  and  annulled  for  cause  shown  on 
an  appeal,  or  in  some  other  legal  way.  The  judgment  which  was 
pleaded  as  res  judicata,  remains  unassailed  by  any  legal  proceedings 
and  is  in  full  force,  and  was  properly  recognised  as  such  by  the  court 
below. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Thomas,  for  the  plaintiff. 

Baldwin,  for  the  defendant. 
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Dean  v.  Carnahan.     VII,  N.  S.  258. 

A  copy  cannot  be  given  in  eyidence,  when  the  opposite  party  haa  prodaced  the  original 

under  notice. 
A  payment  made  under  the  proviaioni  of  the  old  Code,  to  the  holder  of  the  obligation,  is 

valid,  although  the  poaaeasor  be  afterwards  evicted  of  it 
All  laws  except  those  in  relation  to  remedies,  are  preaumed  to  be  made  for  caaea  which 

are  aubsequent  to  them. 

SIXTH  District,  Judge  of  the  Fifth  presiding. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

A  twelve  months'  bond  was  taken  by  the  sheriff  at  Natchitoches 
in  virtue  of  an  execution  issuing  out  of  the  district  court  of  the  pa- 
rish of  Rapides.  The  sheriff  returned  the  bond  into  the  office  of  the 
parish  for  which  he  was  appointed,  and  the  obligor  finding  his  bond 
in  the  hands  of  the  clerk,  paid  it  to  him.  The  main  question  in  the 
case  isthe  validity  of  this  payment 

But  before  that  question  can  be  examined,  one  arising  on  a  bill  of 
exceptious  must  be  disposed  of  The  plaintiff  offered  in  evidence, 
a  copy  of  the  bond;  its  introduction  was  opposed  by  the  defendant, 
and  the  court  rejected  it.  We  think  this  decision  correct,  because 
the  defendant  had  already  produced  the  original,  under  a  notice  from 
the  plaintiff  to  do  so.  Tiie  copy  was  therefore  secondary  and  inferior 
evidence. 

We  also  concur  with  the  judge  below  on  the  merits.  If  the  case 
were  to  be  decided  by  the  amendments  lately  introduced  in  our  Code, 
the  conclusion  be  came  to  would  be  erroneous.  But  the  bond  was 
given  at  the  time  the  old  Code  was  in  force,  and  by  the  140th  article 
of  the  5th  chapter  of  that  work,  page  288,  it  is  provided  that  payment 
made  bona  fide  to  him  who  is  in  possession  of  the  maker  of  the  credit 
is  valid  although  the  possessor  be  afterwards  evicted. 

The  argument  at  the  bar  turned  principally  on  the  question,  which 
of  the  laws  already  alluded  to,  should  govern  the  case.  The  bond 
was  given  under  the  old  law,  the  payment  made  under  the  new.  Per- 
haps an  act  of  the  legislature,  such  as  this,  could  not  be  considered 
unconstitutional,  if  it  were  expressly  made  for  contracts  entered  into 
before  its  passage,  or  if  it  resulted  clearly  from  the  whole  context 
that  the  law  maker  intended  to  apply  it  to  previous  agreements.  But 
it  is  a  sound  rule  of  construction  to  consider  all  laws,  except  those 
which  relate  to  remedies,  as  applicable  only  to  contracts  entered  into 
after  their  enactment.  We  have  applied  that  doctrine  to  several  cases 
which  can  not  on  principle  be  distinguished  from  this,  more  particu- 

20* 


234  SUPREME  COURT. 

[Dean  v.  Camaban.] 

larly  that  of  Miller  v.  Reynolds  et  aL,  5  N.  S.  555;  3  N.S.lT.e 
Ibid.  586. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

JoAn^on,  for  the  plaintiff. 

Thomas,  for  the  defendant. 


Deblieux  v.  Case.     VII,  N.  S.  260. 

There  oaanot  be  a  ▼arianee  between  the  iostniment  aued  on  and  that  gvren  in  evideooe, 

when  it  is  made  a  part  of  the  petition. 

SIXTH  District,  Judge  of  the  Fifth  presiding. 

PoKTSB,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  was  nonsuited  in  the  court  below,  and  he  appealed. 
An  examination  of  the  case  induces  tis  to  believe  the  judge  erred. 
We  can  discover  no  variance  between  the  note  set  out  in  the  petition 
and  that  read  in  evidence.  Indeed  we  do  not  see  how  such  a  question 
could  have  arisen,  for  the  note  itself,  **  was  annexed  to,  and  made  a 
part  of  the  petition.'' 

But,  on  looking  into  the  record,  to  see  what  judgment  we  ought  to 
pronounce,  we  find  the  case  so  placed  before  us,  that  the  merits  can- 
not be  inquired  into.  An  important  document,  viz.  the  decree  of 
separation  between  the  defendant  and  her  husband,  is  wanting.  Two 
years  ago,  the  appellant  applied  for  and  obtained  a  ceriiorari,  to 
supply  the  diminution  of  the  record.  The  return  to  it  shows  the 
document  just  spoken  of,  to  have  been  read  in  evidence,  bat  does 
not  annex  it 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  be 
dismissed,  with  costs. 

DtbKeuXjiot  the  plaintiff. 

Rosi,  for  the  defendant. 
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Toten  V.  Case.    YII,  N.  S.  S61. 

A  sale  by  a  legatee,  who  Iralds  nmler  a  will  giiAng  the  whole  of  the  aetata,  while  there 

ezista  %  forced  keir^  10  not  void,  bat  voidable. 

SIXTH  District,  Judge  of  the  Fifth  presiding. 

Mabtin,  J.9  delivered  the  opinion  of  the  court. 

The  plaintiff,  as  forced  heir  of  her  grandmother,  claims  certain 
slaves  in  the  possession  of  the  defendant.  The  general  issue,  a 
release  and  prescription,  were  pleaded. 

There  was  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

It  is  admitted  that  the  defendant  is  in  possession  of  the  slaves  since 
the  first  of  February,  1803,  and  the  plaintiff  became  a  widow  in  1808. 
The  present  suit  was  instituted  on  the  19th  of  December,  1825,  so 
that  the  defendant  has  possessed  during  upwards  of  twenty-two  years; 
and  if,  as  is  contended,  she  can  not  avail  herself  of  her  possession 
during  the  plaintiff's  coverture,  she  has  possessed  during  seventeen 
years  since  the  widowhood. 

A  claim  of  slaves  is  prescribed  by  the  lapse  of  fifteen  years,  even 
where  the  possession  is  in  bad  faith.  Civil  Code,  486,  art.  66;  Ibid. 
488,  art  74. 

But  it  is  said  the  defendant  possesses  under  the  will  of  a  person 
who  had  no  right  to  transfer  the  whole  property  in  said  negroes  from 
her  forced  heir,  the  plaintiff;  and  consequently  the  defendant,  holds 
as  co-tenant  with  the  plaintiff,  and  can  not  prescribe. 

The  donation  causa  mortis  of  the  whole  estate  of  a  person  who 
is  forced  heir,  is  not  -void;  the  donation  is  good,  but  reducible;  Ibid. 
214,  art  26;  and  this  reduction  can  only  be  claimed  by  the  forced 
heir,  art  28 — so  the  legatee's  possession  is  in  Iter  own  right 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Deblieu3c,  for  the  plaintiff. 

Morris^  for  the  defendant 
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Chain  v.  Kelso.    VII,  N.  S.  263. 

SIXTH  District,  Judge  of  the  Fifth  presiding. 
The  letters  of  third  persons  are  not  evidence. 
Interest  cannot  be  given  on  a  verdict,  where  the  jury  have  not 
found  any. 


Mead  v.  Oakley.     VII,  N.  S.  264. 


An  answer  pnying  for  damages  cannot  be  filed  the  day  the  cause  is  set  for  argnment 
The  plaintiff  most  pay  costs,  if  no  amicable  demand  is  proved. 

SIXTH  District,  Judge  of  the  Fifth  presiding. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  appellee  did  not  file  his  answer  until  on  the  day  the 
cause  was  argued,  and  the  appellant  urged  that  it  could  not  be  received, 
as  it  prays  for  damages. 

We  think  it  can  not:  the  Code  of  Practice,  890,  has  an  express 
provision  to  that  effect. 

The  only  question  the  case  presents,  is  one  of  costs — they  were 
given  below,  although  amicable  demand  was  not  proved;  the  defen- 
dant having  expressly  denied  any  was  made. 

The  plaintiff  and  appellee  relies  on  the  Code  of  Practice,  549.  In 
every  case  the  costs  shall  be  paid  by  the  party,  except  in  case  of  com- 
pensation or  real  tender. 

The  court  law  of  1813  sect.  31,  requires  an  amicable  demand, 
verbally y  or  in  writing,  before  the  institiuionof  suit,and  declares  that 
without  it,  the  plaintiff  shall  pay  costs.  This  section  might  be  said 
to  be  repealed  by  the  549th  article  of  the  Code  of  Practice,  if  the 
169th  article  had  not  provided  that  it  is  not  necessary  previous  to 
bringing  a  suit,  to  make  an  amicable  demand  in  writing.    This  is  a 
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negative,  pregnant  with  the  affirmative,  that  the  verbal  one  is  still  so, 
and  the  provision  of  the  act  of  1813  is  not  repealed.* 

The  district  judge  erred  in  giving  costs  to  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  there 
be  judgment  for  the  plaintiff,  for  six  hundred  and  ninety  dollars,  with 
interest  at  ten  per  cent,  from  the  sixth  day  of  September  1825, 
until  paid. 

Fiin/^  for  the  plaintiff. 

Oakley ^  for  the  defendant 


Miller  v.  Russell.     VII,  N.  S.  266. 

SIXTH  District. 

Where  a  witness  is  ill,  and  cannot  be  brought  into  court,  his  evi- 
dence taken  down  on  a  former  trial  in  the  cause,  may  be  read  in 
evidence.    See  Starkie,  p.  2,  261. 

•  The  549tb  and  169th  articles  of  the  Code  of  Practice,  are  now  (Amory  et  al,  o. 
Black,  13  JLoK.  Rep,  564,)  interpreted  to  charge  the  plaintiff,  on  hb  neglect  to  make 
amicable  demand,  with  coets  only  up  to  the  putting  in  of  a  defence  by  defendant  If 
defendant,  by  putting  in  a  defiance  ahows  he  would  not  have  paid  on  previous  request,  he 
k  rightly  oondemaed  lo  pay  costs  from  that  moment,  whenever  judgment  goes  against 
him  en  the  merits.  This  would  seem  an  equitable  repartition  of  the  expense  of  ]itiga<» 
tioD.  Some  jurists  reject  the  idea  of  the  **  negative  pregnant"  started  from  its  barrow  in 
the  present  case,  on  the  ground  that  the  act  of  1898,  section  95,  abolished  the  necessity 
<>f  verbal  demands,  by  its  general  clause,  previous  demands  infwriting  being  imposed  by 
the  practicC'law  of  1817,  or  say  by  the  Spanish  Codes,  and  not  saved,  but  abolished,  by 
the  Code  of  Practice.  Any  dregs  of  obligation  to  make  other  demand  than  that  by  soit« 
they  think  plainly  abolished  by  a  general  repeal  of  all  rules  of  praetioei  and  not  to  b« 
harbored  under  the  outlaw  logic  of**  negative  pr^iiants.** 


238  SUPREME  COURT. 


Fisk  V.  Bynum.     VII,  N.  S.  268. 

SIXTH  District. 

It  is  not  necessary  for  a  defendant  to  swear  that  the  answer  of  the 
plaintiff  to  his  interrogatories  is  maierialy  if  he  swear  they  will 
assist  him  in  his  defence. 


Murray  v.  Bacon.     VII,  N.  S.  271. 

Under  a  promise  to  save  the  vendee  harmless  from  a  mortgage,  Judgment  against  the 
principal  debtor  will  not  enable  the  purchaser  to  resist  the  payment  of  the  price. 

SIXTH  District,  Judge  of  Rapides  presiding. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  appellee  has  moved  to  dismiss  the  appeal,  on  an  allegation  of 
irregularities  in  the  manner  of  bringing  it  up.  This  motion  comes 
too  late.  The  Code  of  Practice  excludes  all  other  answers,  except 
those  which  pray  for  a  confirmation  of  a  judgment,  if  not  put  in 
within  three  days  after  the  record  is  filed  in  this  court. 

On  the  merits  the  case  presents  the  following  facts.  The  plaintiff 
sold  to  the  husband  of  the  defendant,  in  his  lifetime,  a  house  and  lot, 
for  the  sum  of  12,000  dollars,  payable  in  three  instalments.  At  the 
sale  of  this  property  by  the  widow,  he  bought  it  in  for  7000  dollars. 
Sued  by  her  for  the  price,  he  pleaded  in  compensation,  the  last  note 
of  400  dollars  due  to  him  with  interest,  and  judgment  was  rendered 
against  him  for  1961  dollars,  conditioned,  however,  that  execution 
should  not  issue,  unless  the  plaintiff  give  him  security  to  save  him 
harmless  from  a  mortgage  in  favor  of  Ferguson  &  Rich. 

The  mortgage  in  favor  of  Ferguson  &  Rich  was  created  by  a  note 
due  on  the  second  instalment,  for  the  house  sold  by  the  plaintiffs, 
which  note  he  had  transferred  to  these  persons.  The  petition  states, 
the  property  purchased  by  him  at  the  sale  already  mentioned,  was 
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not  secured  to  him,  as  by  the  terms  of  the  decree  it  should  have  been, 
but  that  he  had  been  divested  of  it  by  a  sale  on  an  execution  issuing 
in  virtue  of  a  judgment  rendered  in  favor  of  Ferguson  &  Rich. 

Admitting  that  on  this  eviction,  the  plaintiff  was  discharged  from 
the  judgment  against  him,  and  that  a  right  vested  in  him,  to  sue  on 
the  note,' pleaded  in  compensation  in  that  suit.  We  are  clearly  of 
opinion  that  such  right  could  only  arise  on  the  facts  stated  in  the 
petition,  namely;  eviction  of  the  premises  sold  to  him.  Now  the 
record  contains  no  proof  of  this  fact.  We  have,  it  is  true,  in  evi- 
dence, the  record  of  Ferguson  &  Rich  v.  Bacon,  showing  judgment 
to  have  been  obtained  against  the  defendant,  but  there  is  nothing 
which  establishes  it  was  satisfied  by  the  sale  of  the  premises  purchased 
in  by  the  petitioner. 

U  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment, 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  there  be  judgment  against 
the  plaintiff  as  in  case  of  nonsuit,  with  costs  in  both  courts. 

Scolly  for  the  plaintiff. 

fVilsoHy  for  the  defendant. 


Crane  v.  Baillio.     VII,  N.  S.  273. 

The  right  of  the  anigfiioe  moat  b*  establitbed  by  matter  of  record,  before  he  ehdm  a  writ 

of  eeisure  and  tale. 
A  partoer  cannot  offer  a  partoerabip  debt,  in  oompenaatioa  of  a  debt  of  bis,  in  bia  indi- 

vidaal  capacity. 

.  SIXTH  District,  Judge  of  the  Fifth  presiding. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner,  as  third  possessor,  obtained  an  injunction  to  pre« 
vent  the  execution  of  a  writ  of  seizure  and  sale  obtained  by  Baillio, 
as  syndic  of  the  creditors  of  the  estate  of  J.  H.  Gordon,  on  a  mortgage 
given  by  the  petitioner's  vendor  to  secure  the  payment  of  two  notes 
due  to  Maria  G:  Wilson,  for  her  benefit  and  that  of  her  minor  chil- 
dren— on  the  affidavit  of  Baillio  that  the  notes  were  given  for  a  debt 
of  Gordon's  estate,  at  the  time  it  was  administered  by  Mrs.  Wilson, 
were  surrendered  by  her  to  the  court  of  probates  and  came  to  his 
possession  as  syndic  of  the  estate. 
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The  injiinctioDi  was  dissolved  and  the  petitioner  appealed. 

His  counsel  urges  that  the  injunction  issued  improperly,  as  none  of 
the  facts  to  be  established  by  the  applicant,  except  the  creation  of  the 
debt  and  mortgage,  were  established  by  auUientic  acts;  but  merely 
by  the  affidavit  of  the  applicant.  He  relies  on  Wray  v.  Henry, 
10  Martin^  222. 

We  held  in  this  case  that  a  writ  of  seizure  and  sale  could  not  be 
obtained  by  an  endorsee,  who  did  not  establish  his  right  by  an  au- 
thentic act;  it  is  not  necessary  that  the  applicant  for  a  writ  of  seizure 
and  sale  should  produce  an  authentic  act,  by  which  the  debtor  became 
bound  to  him— *it  is  sufficient,  after  having  produced  the  authentic 
act  by  which  the  debtor  is  bound,  that  he  should  show  he  has  suc- 
ceeded to  the  rights  of  the  creditor:  but  this  he  must  do  by  legal  proof, 
and  one's  own  oath  is  no  legal  proof,  except  in  cases,  in  which  the 
law  for  particular  purposes  made  it  receivable.  El  qxie  pick  exe^ 
cucion  ha  de  legUimar  su  penona.  Cur.  Phil.  Executante  IS, 
El  heredero  ha  de  legitimar  au  persona  en  principio  de  ilia  liliSy  o 
en  lo  menosy  en  el  termino  de  ilia  oppocicion^  id.  n.  6. 

The  reason  of  this  difference,  as  to  the  heir,  is  that  his  heirship  is 
often,  without  any  fault  on  his  part,  not  susceptible  of  proof  by  au- 
thentic act,  as  when,  being  of  full  age  and  only  heir,  he  succeeds  to 
his  ancestor;  while  he,  who  succeeds  to  the  rights  of  the  creditors  by 
contract,  has  it  always  in  his  power  to  produce  authentic  evidence 
of  the  transfer. 

Having  held,  in  the  case  from  10  Marlin^  that  the  endorser  of  a 
note,  the  payment  of  which  is  secured  by  mortgage,  cannot  establish 
the  endorsement,  at  the  judge's  chambers,  by  witnesses  and  conse- 
quently by  his  own  oath;  it  follows  that  Baillio  could  not  establish 
his  right  under  Mrs.  Wilson,  by  his  own  affidavit. 

But,  in  the  present  case  the  evidence  spread  on  the  record  in  the 
district  court  establishes  by  authentic  documents  that  Baillio  is  the 
syndic  of  the  creditors  of  the  estate;  that  the  notes  were  received  by 
Mrs.  Wilson  while  she  administered  the  estate;  that  she  surrendered 
them  into  the  court  of  probates  in  the  settlement  of  her  accounts,  as 
evidence  of  uncollected  debts  due  to  the  estate.  On  this  evidence  at 
chambers,  a  writ  of  seizure  and  sale  ought  to  have  issued,  and  if  the 
district  court  had  made  the  injunction  perpetual,  the  creditor  might 
have  instantly  prayed  for  a  new  writ  of  seizure  and  sale;  this  justi- 
fied the  district  court  in  dissolving  the  injunction. 

An  injunction,  which  has  issued  unadvisedly,  will  not  be  dissolved, 
if  it  appears  from  the  evidence  that  the  party  will  be  instantly  enti- 
tled to  a  new  one.  Bushnell  v.  Broom's  Heirs,  4  N.  S.  499.  Exai- 
cios  V.  Weiss,  3  N.  S.  480. 

The  petitioner  has  offered  in  compensation  a  debt  due  bv  the 
estate  to  the  firm  of  Kay  &  Shiflf,  of  which  his  vendor,  the  maker  of 
the  note,  is  a  member;  this  was  properly  rejected  as  a  partnor  cannot 
apply  a  debt  due  to  the  partnership  in  compensation  of  what  he  owes 
in  his  individual  capacity. 
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The  petitioner  had  a  right  to  complain  of  the  issuing  of  the  writ  of 
seizure  and  sale,  before  due  proof  was  exhibited  of  all  material  facts; 
he  had  a  right  to  suspend  the  execution  of  it,  and  cannot  be  mulcted 
with  costs  for  having  done  so. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  coiut  be  annulled,  avoided  and  reversed,  and  that 
the  injunction  be  dissolved;  the  defendant  and  appellee  paying  costs 
in  both  courts. 

Bigg  and  Wihn^  for  the  plaintiff. 

Flinty  for  the  defendant. 


Casson  v.  Louisiana  State  Bank.     YII,  N.  S.  277. 
Louisiana  State  Bank  v.  Casson. 

If  an  absalate  salo  be  made  to  a  aorety,  for  his  iodemnificAtion,  the  legal  title  is  in  him, 
until  he  be  reliefed  from  the  suretyship.  A  court  cannot,  by  anticipation,  act  on, 
questions  of  law. 

He  who  has  a  superior  prkifege,  cannot  prevent  a  sale,  but  most  exercise  his  privilege 
on  the  proceeds. 

SIXTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

In  both  these  actions  the  plaintiffs  have  been  seeking  to  enforce 
mortgage  claims  against  the  estate  of  John  Casson  deceased,  on  pro- 
perty in  the  possession  of  third  persons,  and  each  has  obtained  an 
injunction  against  the  proceedings  of  the  other. 

Before  inquiring  into  the  regularity  and  legality  of  the  action  thus 
instituted,  and  the  respective  right  of  the  parties' in  reference  to  each 
other,  it  becomes  necessary  to  examine  and  decide  whether  the  pro- 
perty which  they  attempted  to  seize  and  sell,  did  not  actually  form  a 
portion  of  the  estate  of  Casson.  •   * 

Sprigg  and  Scott  were  endorsers  on  certain  notes  held  by  the  Lou- 
isiana State  Bank.  To  secure  them  against  the  effects  of  these  en- 
dorsements, he  made  them  an  absolute  conveyance  of  a  tract  of  land 
owned  by  him  in  the  parish  of  Rapides,  and  they  on  their  part  exe- 
cuted in  his  favor,  a  certain  letter,  in  which  they  state,  that  ^  the 
Vol.  IV.— 21 
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conveyance  so  made  to  them,  was  for  the  sole  purpose  of  securing 
the  said  Sprigg  and  $cott  against  endorsements — and  that  whenever 
the  said  Cassori  shall  pay  and  release  them  from  such  endorsements, 
without  their  having  recourse  to  the  said  conveyed  property,  then 
they  would  re-convey  the  same  to  him  for  his  own  use/'  It  is 
proved  in  evidence  that  the  vendors  are  yet  responsible  on  endorse- 
ments to  the  amount  of  1000  dollars. 

On  these  facts,  we  are  of  opinion,  that  the  legal  title  is  vested  in 
Scott  and  Sprigg,  and  that  the  land  so  conveyed  cannot  be  considered 
as  making  a  part  of  the  estate.  Taking  the  act  of  sale,  and  the 
counter  letter  together,  we  have  in  truth  presented  to  us  the  contract 
known  in  law  as  the  ve.nle  a  remirS.  The  condition  annexed  to 
the  conveyance  is  dissolving,  not  suspensive.  If  Scott  and  Sprigg 
are  not  paid  or  released  from  their  indorsements,  the  land  is  theirs, 
and  until  that  event  takes  place,  it  is  of  course  no  part  of  the  estate 
of  Casson. 

These  cases  have  been  consolidated  in  the  court  below,  but  we 
find  nothing  on  an  examination  of  the  record  which  presents  any 
matter  for  our  decision.  The  bank  attempted  to  enforce  their  lien 
by  an  order  of  seizure  and  sale.  The  widow  did  not  approve  this 
proceeding,  but  prayed  that  the  proceeds  of  the  sale  might  be  en- 
joined in  the  hands  of  the  sheriff,  until  her  right  of  preference  could 
be  settled.  Previous  to  the  service  of  the  injunction  on  the  bank, 
they  directed  a  stay  of  proceedings,  and  no  sale  has  since  taken  place 
of  the  premises.  There  is  consequently  no  matter  presented,  on 
which  an  issue  could  be  joined.  The  contestntio  /i7i>can  only  arise 
on  the  moneys  coming  into  the  hands  of  the  sheriff,  under  a  sale 
made  at  the  demand  of  the  bank,  and  without  it  there  is  nothing  for 
this  court  to  try. 

It  is  true  the  bank  has  put  in  an  answer  to  this  petition,  in  which 
they  deny  the  widow's  right  to  interfere;  the  justice  and  legality  of 
her  claims,  &c.  But  they  had  no  right  to  do  this,  until  the  event 
occurred  upon  which  her  claim  and  theirs  would  come  in  contact. 
Certainly  parties  can  not  call  upon  the  court  to  try  by  anticipation, 
questions  of  law  which  may  arise  on  events,  that  may  or  may  not 
take  place  hereafter.  Were  we  now  to  decide  the  point  presented 
by  this  answer,  we  might  be  settling  matters  which  may  never  be 
contested  between  the  parties,  for  no/i  co/i«/a/,  that  the  defendant  in 
injunction  will  ever  execute  the  order  of  seizure  and  sale,  or  that  the 
moneys  in  which  the  plaintiff  claims  a  preference  will  ever  come  into 
the  hands  of  the  sheriff. 

Dismissing  therefore  from  our  consideration  all  the  matters  grow- 
ing out  of  the  injunction  obtained  by  the  widow  against  the  bank, 
we  proceed  to  examine  that,  in  which  the  relative  position  of  the  par- 
ties was  chatiged,  the  bank  becoming  the  petitioners  in  injunction, 
and  the  widow  defendant 

In  their  petition  they  state  the  fact  of  the  defendant  having  taken 
out  an  execution  on  a  judgment  obtained  against  her  husband  in  his 
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lifetime.  They  complain  of  the  irregularity  and  illegality  of  doing 
so,  without  reviving  it  against  the  estate.  They  assert  that  there  is 
other  property  to  which  she  should  resort  before  selling  this,  and  they 
pray  that  further  proceedings  on  her  part  be  enjoined. 

To  this  petition  the  defendant,  among  many  other  things,  answered, 
that  the  plaintiff  has  no  right  to  interfere — that  their  lien  if  superior 
to  hers,  was  on  the  proceeds,  but  furnished  no  authority  to  stay  her 
execution. 

In  this  position  we  fully  concur.  The  point  has  been  lately  deci- 
ded in  this  court.  The  law  requires  that  properly  exposed  to  sale 
by  a  sheriff,  shall  be  sold  subject  to  all  the  privileges  and  mortgages 
with  which  it  is  burthened.  The  right  of  the  plaintiffs  could  not 
therefore  be  impaired  by  the  sale.  Admitting  their  lien  to  be  of  a 
higher  nature  than  the  defendants,  she  has  still  a  right  to  have  the 
property  sold,  for  it  may  bring  more  than  will  pay  their  debt,  and 
her  claim  to  the  overplus  is  undisputed.  See  6  N,  S.  615;  Code  of 
Prac.  679,  683. 

Therefore  we  think  the  court  below  erred  in  making  the  injunction 
perpetual  against  the  defendant  Casson.  It  should  have  been  dis- 
solved. As  to  that  granted  in  her  favor,  as  it  can  not  affect  the  bank 
until  a  sale  takes  place  at  their  instance,  and  the  proceeds  come  into 
the  officer*shands,  no  judgment  can  be  pronounced  upon  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  injunction  granted  at 
the  suit  of  the  Louisiana  State  Bank  v,  Casson,  be  dissolved,  the 
bank  paying  costs  in  both  cases. 

Thomas^  for  the  plaintiff. 

Scott  and  Boyce^  for  the  defendants. 
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Noble  V.  Martin  et  al    VII,  N.  S.  282. 

It  is  a  good  ground  for  the  dismifsal  of  an  overseer,  that  he  uses  grossly  abusive  lan- 
guage to  his  employer. 

If  the  deputy  sheriff  be  absent  from  coart  on  official  4iuty,  his  testimooy  taken  down  on 
a  former  trial  between  the  same  parties  may  be  given  in  evidence. 

On  the  plea  of  the  general  issue,  the  defendant  may  avail  himself  of  the  defence,  that 
the  parties  were  partners. 

A  plea,  that  the  time  when  the  debt  sued  on  became  due,  was  subsequent  to  the  com- 

^  mencement  of  the  action,  is  a  dilatory  exception,  and  cannot  be  put  in  afler  an  answer 
on  the  merits. 

SIXTH  District,  Judge  of  the  Fifth  presiding. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  1000  dollars  for  his  wages  as  overseer  of  the 
defendants  for  the  year  1827,  and  a  part  of  the  crop  for  the  labor  of 
three  slaves  of  his,  on  a  special  contract,  the  defendants  having  drove 
him  and  his  slaves  from  the  plantation  without  any  just  cause. 

The  answer  denies  every  thing  and  avers  the  plaintiff  and  his 
slaves  did  not  come  to  the  plantation  till  the  middle  of  January,  and 
left  it  in  that  of  April 

The  plaintiff  had  a  verdict  for  950  dollars,  for  which  the  court 
gave  judgment  in  solido^  with  interest,  from  the  judicial  demand; 
the  defendants  appealed. 

The  evidence  shows  that  the  plaintiff  was  not  dismissed  without 
cause;  he  was  therefore  entitled  to  his  wages  and  the  hire  of  his 
negroes  during  the  period  he  staid,  the  cause  of  dismissal  not  being 
any  neglect  in  the  discharge  of  his  duties,  but  gross  abuse  of  one  of 
the  defendants,  which  rendered  it  insupportable  that  he  should  re- 
main. 

There  are  two  bills  of  exception  taken  by  the  appellants. 

The  first  is  to  the  reading  of  the  testimony  taken  down  by  the 
clerk  at  a  preceding  trial,  the  witness  having  been  subpcBnaed  and  not 
attending,  being  engaged  elsewhere,  in  the  discharge  of  his  duties  as 
deputy  sheriff.  We  think  the  testimony  was  properly  read.  See 
Starkie  on  Evidence,  Part  2,  262,  where  it  is  said  the  deposition  of  a 
witness  will  be  read,  if  he  fall  sick  on  his  way  or  be  abroad. 

The  other  bill  is  to  the  opinion  of  the  court  in  refusing  leave  to  the 
defendants  to  file  an  amended  answer.  This  new  answer  averred 
that  the  parties  to  the  suit  were  partners,  and  as  the  negroes  of  the 
defendants  and  some  of  the  plaintiff's  were  working  together,  so  the 
plaintiff  could  not  maintain  a  suit,  except  for  the  balance  that  might 
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appear  due  on  a  settlement,  and  had  no  right  to  sue  till  it  took  place. 
Further,  that  the  plaintiff's  wages  could  not  be  payable,  even  if  dis- 
missed without  cause,  till  the  end  of  the  year,  so  the  suit  was  prema- 
ture. 

We  think  the  court  did  not  err;  the  defendants  might  avail  them- 
selves of  the  first  part  of  the  amended  answer,  on  the  plea  of  the 
general  issue,  and  the  latter  part  was  a  dilatory  exception  which 
came  too  late. 

On  the  merits,  we  think  the  evidence  does  not  authorise  a  verdict 
to  the  amount  given,  and  that  justice  requires  that  the  defendants 
should  have  the  benefit  of  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new  trial;  the  appellees  pay- 
ing costs  in  this  court. 

Thomas  and  Johnston^  for  the  plaintiff. 

WinUj  for  the  defendants. 


Beatty  v.  Wright's  Estate.     VII,  N.  S.  285. 

COURT  of  Probates,  Parish  of  Rapides. 

If  a  creditor's  claim  depends  on  a  condition  precedent,  he  has  no 
right  to  interfere  with  the  proceedings  of  the  other  creditors  in  rela- 
tion to  the  sale  of  the  estate. 

No  examination  of  the  merits  of  a  case  can  take  place  until  issue 
be  joined. 

The  coniestaiio  litis  in  the  language  of  the  Code  of  Practice  is 
the  foundation  of  the  suit.  The  Spanish  law  considered  it  the  raiz 
piedra  angularly  fundamento  del  juicioy  and  that  no  judgment 
was  valid  in  which  it  was  omitted.  Curia  Phillip.,  p.  1,  sect.  14, 
nos.  1  and  4;  Pnrlida  3,  tit.  10,  /.  8;  Code  of  Practice,  359. 
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Montgomery  v.  RusselL     VII,  N.  S.  288. 

SIXTH  District 

All  unliquidated  demand  cannot  be  pleaded  in  compensation^  but 
may  in  reconvention. 

This  was  decided  in  Agaisse  ei  al.  v.  Guedron  et  al.y  2  N,  S.  73. 
By  Code  of  Practice,  art.  374-377,  demands  in  reconvention  are 
required  to  be  connected  with  the  original  demand. 

A  party  propounding  interrogatories,  is  not  guilty  of  negligence  in 
not  procuring  testimony  to  contradict  the  answers,  before  the  answers 
are  filed  in  court. 


Rison  V.  Young  &  TurnbulL     VII,  N.  S.  294. 

Any  thing  may  be  accepted  in  payment 

Giving  credit  on  account  u  evidence  of  the  thing  credited  being  accepted  in  payment 

SIXTH  District,  Judge  of  the  Fifth  presiding. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  by  the  heirs  of  Jarret  Rison,  (whose  succes- 
sion was  administered  as  being  vacant,)  against  the  sureties  of  a  cer- 
tain C.  K.  Blanchard,  who  appears  (according  to  the  bond  on  which 
the  plaintiff  relies  for  a  recovery)  to  have  been  appointed  curator  to 
the  vacant,  succession  on  the  27th  of  November,  1816.  The  court 
below  gave  judgment  in  favor  of  the  plaintiff,  for  4376  dollars  and 
90  cents,  from  which  the  defendants  appealed. 

The  evidence  of  the  case  shows:  that  Blanchard  gave  his  bond 
as  curator  of  J.  Kison's  estate,  with  J.  Dill,  the  ancestor  of  Mrs. 
Young,  and  W.  Turn  bull  sureties,  that  he  should  faithfully  perform 
the  duties  required  of  him  by  law,  in  his  administration  of  the  suc- 
cess committed  to  his  charge  as  curator  aforesaid,  and  that  in  his  capa- 
city as  such,  he  received  from  the  parish  judge  a  large  amount  of 
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notes  and  other  orders  of  debts  due  to  the  estate  of  the  intestate,  to 
be  by  him  collected  for  the  benefit  thereof.  No  account  appears  to 
have  been  rendered  by  him  to  the  judge  of  probates,  as  required  by 
law,  but  several  of  the  claims  which  he  had  to  collect,  seem  to  be 
satisfactorily  accounted  for  by  the  documents  received  in  evidence 
in  this  suit  which  were  offered  on  the  part  of  the  defendants:  the 
judgment  of  the  district  court  being  only  for  the  balance  of  the  whole 
amount  of  claims  placed  in  the  hands  of  the  curator  for  collection  as 
above  stated,  after  deducting  the  sums  thus  accounted  for. 

The  appellants  deny  that  they  are  in  any  manner  responsible  to 
the  appellee,  because  the  curator  was  guilty  of  no  neglect  of  duty 
or  fna/feasance  in  oj£ce,  during  the  period  for  which  they  bound 
themselves  to  answer  for  his  faithful  administration.  Should  it  how- 
ever be  considered  that  they  are  responsible  for  the  conduct  of 
Blanchard,  as  curator,  this  responsibility  ceased  on  the  appointment 
of  a  new  curator  to  the  estate  of  Rison,  which  took  place  in  the  per- 
son of  the  said  Blanchard  on  the  5th  of  March,  1818,  and  that  up  to 
that  period,  from  the  time  he  received  the  claims  of  the  successor  to 
collect,  no  part  thereof  could  have  been  legally  collected. 

From  this  statement  of  the  case,  it  is  evident  that  the  legal  obliga- 
tions of  the  defendants  must  be  tested  by  the  provisions  of  the  old 
Civil  Code,  on  the  subject  of  vacant  estates. 

They  are  to  be  administered  by  curators  appointed  for  that  pur- 
pose, who  are  bound  to  give  security  for  the  faithful  discharge  of 
their  duty,  and  the  restitution  of  all  sums  which  they  may  receive 
during  their  administration.  See  old  Code,  p.  176,  art.  134.  They 
were  also  bound  to  render  an  account  to  the  parish  judge  by  whom 
they  were  appointed,  of  their  administration  at  the  expiration  of  one 
year  and  one  day,  from  the  appointment,  which  term  might  be  extend- 
ed three  months  longer.  See  same  art.  p.  180,  art.  144.  Their  func- 
tions ceased  on  the  rendition  of  such  account.  See  preceding  art. 
same  page. 

We  have  already  stated,  that  Blanchard  received  his  first  appoint- 
ment on  the  27th  of  November,  1816.  On  the  2d  of  May^  and  9th  of 
November  of  the  year  1817,  (as  appears  by  his  receipt  of  those 
dates,)  he  received  the  notes,  bonds,  &c.,  to  collect  for  the  benefit  of 
the  succession  which  he  then  administered.  The  greater  part  of  the 
sums  which  the  curator  was  bound  to  collect,  did  not  become  due 
until  the  1st  of  March,  1818,  and  1819,  long  after  the  expiration  of 
the  time  of  office  fixed  by  law  for  the  duration  of  the  administration 
of  vacant  successions  by  curators.  On  the  5th  of  March,  1818,  it 
appears  by  the  evidence  of  a  bond,  which  was  held  by  this  court  to 
be  incomplete,  and  not  binding  on  the  sureties,  (in  the  case  of  Wills 
V.  Dill,  reported  in  1  N.  S,  p.  592j)  that  Blanchard  was  re-appointed 
curator  of  Rison's  succession.  It  is  objected  that  this  instrument 
being  imperfect,  and  without  force  against  the  sureties  therein  named, 
afibrds  no  proof  of  the  re-appointment.  The  only  evidence  which 
appears  on  the  record  of  the  first  appointment  of  Blanchard,  is  the 
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bond  on  which  the  plaintiff  relies.  The  last  bond  although  incom- 
plete, we  are  of  opinion,  proves  the  re-appointment  as  effectually  as 
the  first  did  that  which  took  place  in  1816,  for  both  must  have  pre- 
ceded the  execution  of  the  bonds. 

The  whole  amount  of  debts  which  the  curator  had  to  collect  accord- 
ing to  his  receipt  of  the  2d  of  May,  1817,  did  not  become  due  until 
the  1st  of  March,  1818.  His  power  to  enforce  payment  as  curator 
had  ceased  by  limitation  of  law,  on  the  29th  of  November,  of  the 
year  preceding.  A  violent  presumption  therefore  arises  that  he  did 
not  collect  any  part  of  the  debts  thus  intrusted  to  him.  It  is  true 
perhaps  that  he  ought  to  have  returned  the  evidences  of  them  to  the 
parish  judge  from  whom  they  had  been  received,  and  to  have  ren- 
dered an  account  of  his  administration  within  the  time  prescribed  by 
law.  In  that  event  they  would  have  been  handed  over  to  a  new 
curator:  but  he  obtained  this  office  for  himself  and  consequently  held 
them  under  the  new  appointment  and  under  that  alone  would  have 
been  responsible  to  J.  Rison's  heirs  for  any  amount  collected;  or  the 
return  of  the  evidences  which  showed  the  debts  due  to  the  succession 
of  the  intestate.  The  curator  was  by  law  bound  to  render  an  account 
of  his  administration  at  the  expiration  of  his  first  term  of  office;  but 
it  appears  to  us  that  his  neglect  in  this  respect,  has  not  produced  any 
injury  to  the  plaintiff  resulting  from  his  management  of  the  vacant 
succession,  considered  in  reference  to  the  sums  which  he  ought  to 
have  collected  in  pursuance  of  his  receipt  of  the  2d  of  May,  1817, 
because  under  his  first  appointment  he  had  not  time  to  enforce  their 
payment.  The  sureties  to  the  bond  may  well  have  imagined  that 
they  were  entering  into  responsibility  only  for  the  acts  which  the 
curator  had  legal  power  to  do  during  the  period  of  one  year  and  one 
day — within  that  period  it  is  impossible  that  he  could  have  enforced 
the  payment  of  the  debts  specified  in  his  first  receipt  to  the  parish 
judge,  and  as  to  them  his  sureties  ought  not  to  be  held  liable. 

The  amonnt  of  claims  expressed  in  the  receipt  of  November,  1817, 
must  be  presumed  to  have  been  due  when  the  curator  received  them 
for  collection,  and  as  he  has  not  accounted  for  them,  the  sureties  are 
answerable  to  the  plaintiff  for  the  amount  of  those  claims. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plamtiff  and  appellee  do 
recover  from  the'appellants  and  defendants,  (in  solidiOy)  the  sum  of 
six  hundred  and  thirty-two  dollars,  and  eighty-one  cents,  and  that 
the  appellee  pay  the  costs  of  this  appeal,  those  of  the  court  below  to 
be  borne  by  the  appellants. 

Thomas  and  fVinn^  for  the  plaintiff. 

Oakley y  Scolt  and  Wilson,  for  the  defendants. 
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Allen  V.  Martin.     VII,  N-  S.  300. 

SIXTH  District 

By  Martin,  J. — Our  attention  is  drawn  by  the  appellant  to  a  bill 
of  exceptions  taken  by  his  counsel  below  to  the  opinion  of  the  court, 
refusing  him  leave  to  examine  a  witness  as  to  the  value  of  the  plain- 
tiff's services.  Leave  was  refused  on  the  ground  of  the  plaintiff's 
having  declared  on  a  special  agreement,  which  precluded  the  neces- 
sity, and  rendered  it  useless  to  inquire  into  the  value  of  the  services. 

We  think  the  district  court  did  not  err. 


Cox  V.  Williams.     VII,  N.  S.  301. 

By  Mathews,  J. — Proof  which  aliowf  that  credit  has  been  given  on  account  with  the 
original  debtor,  in  consideration  of  a  delegation  made  by  him  to  hb  creditor,  is  evi- 
dence that  the  latter  accepted  the  debt  thus  delegated  in  payment. 

By  Martin,  J. — There  cannot  be  better  evidence  of  the  partial  or  entire  payment  of  a 
debt  than  the  express  acknowledgment  of  the  creditor  evidenced  by  his  giving  credit 
to  his  debtor. 

By  PoRTix,  J.,  dissenting. — I  cannot  assent  to  the  proposition  contained  in  the  opinion 
jost  delivered  by  the  presiding  jadge  of  the  coart,  **  proof  which,"  6lc  In  my  mind— 
if  the  set  of  the  creditor  can  be  explained  in  any  other  way  hot  that  of  discharging 
the  debtor,  the  provisions  of  our  Code  prohibit  such  a  construction  being  put  on  his 
act  Cases  of  Barron  «.  How,  2  N.  S,  144,  and  Gordon  etoLv,  MXSarty,  )  Martin^ 
S88,  reviewed. 

Sureties  of  a  curator  are  not  responsible  for  debts  of  the  estate  of  which  the  curator  could 
not  enforce  payment 

SIXTH  District,  Judge  of  the  Fifth  presiding. 

Mathews,  J.,  delivered  the  following  opinion. 

This  suit  is  brought  by  the  endorser  of  a  negotiable  note  for  the 
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sum  of  1 950  dollars,  which  was  made  payable  to  Isaac  Baldwin. 
The  defendant  in  his  answer  pleaded  want  of  consideration  or  rather 
failure  of  the  consideration,  in  consequence  of  which  he  made  the 
promise  to  the  payer  of  the  note;  and  that  it  is  subject  to  all  objec- 
tions in  the  hands  of  the  plaintiff,  to  which  it  would  have  been  liable 
in  those  of  the  original  holder  and  payee. 

The  court  below  gave  judgment  in  favor  of  the  defendant,  from 
which  the  plaintiff  appealed. 

This  case  was  formerly  before  the  appellate  court;  and  was  re- 
manded on  a  bill  of  exceptions  taken  to  the  introduction  of  Baldwin 
as  a  witness,  to  prove  that  Cox,  the  present  plaintiff,  although  he 
appears  in  the  shape  of  an  endorser,  was  the  real  payee  of  the  note 
in  question,  which  was  obtained  through  the  agency  of  the  witness. 
This  fact  is  now  fully  established  by  the  testimony  of  Baldwin,  and 
the  case  must  be  examined  as  if  pending  between  the  original  parties 
to  the  instrument. 

In  proceeding  thus  to  investigate  it,  a  concise  history  of  the  trans- 
actions which  led  to  the  execution  of  the  note  becomes  necessary. 

The  appellant  had  a  claim  against  one  L.  H.  Gardner,  which  he 
placed  in  the  hands  of  Baldwin,  as  attorney,  to  collect.  This  claim 
was  in  the  hands  of  the  agent  at  the  time  of  the  death  of  Gardner. 
The  estate  of  the  latter  was  sold  at  probate  sale,  and  the  widow  of 
the  intestate  became  the  purchaser  of  a  family  of  negroes,  which 
made  a  part  of  the  succession,  for  the  price  of  2450  dollars,  and  to 
secure  payment,  the  present  defendant  bound  himself  as  her  surety. 
Afterwards  he  was  dissatisfied  with  the  conduct  of  Mrs.  Gardner,  in 
relation  to  the  management  of  her  pecuniary  concerns,  and  took  the 
negroes  which  she  had  bought  under  a  sale  from  the  court  of  probates 
at  the  same  price  she  was  to  have  giveii  for  them,  and  gave  his  own 
note  to  Cox,  the  creditor  of  L.  H.  Gardner's  estate,  for  that  amount. 
On  the  receipt  of  this  note.  Baldwin,  the  agent  of  Cox,  credited  the 
estate  of  Gardner  with  the  amount  thereof,  in  an  account  which  he 
filed  in  the  ofiice  of  the  parish  judge  of  Rapides.  Subsequent  to  these 
proceedings,  Jackson  and  Reynolds  enforced  a  judicial  mortgage 
which  they  had  on  the  property  of  L.  H.  Gardner  to  the  amount  of 
1300  dollars,  and  subjected  the  negroes  in  the  possession  of  Williams 
to  its  payment.  The  record  of  a  suit  heretofore  decided  by  this 
court,  is  made  evidence  in  the  present  action.  In  the  former  case, 
Baldwin  sued  for  the  use  of  Cox  on  a  note  similarly  situated  with  that 
now  under  consideration.  The  answers  of  the  nominal  plaintiff  in 
that  suit,  proved  a  discharge  given  to  the  estate  of  Gardner,  Cox's 
original  debtor.  His  testimony  in  the  present  case  proves  the  same 
fact,  but  it  is  here  accompanied  by  a  statement  of  an  account  between 
the  witness,  as  agent  for  the  appellant,  and  the  succession  of  Gardner, 
wherein  the  latter  is  credited  (amongst  other  matters)  with  the  amount 
of  the  notes  given  by  the  appellee  and  made  payable  to  the  agent  of 
Cox,  the  original  creditor.  This  additional  evidence,  (which  the 
witness  now  says  is  the  only  acquittance  he  ev«r  gave  hi  favor  of 
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Gardner's  estate,)  it  is  contended  on  the  part  of  the  appellee,  dis- 
proves his  answers  to  the  interrogatories  in  the  former  suit;  upon  the 
evidence  of  which  this  court  then  held  that  the  acceptance  ofVViliiams's 
notes  and  discharge  of  the  original  debtor  operated  a  novation. 

We  are,  however,  of  opinion,  that  the  introduction  of  this  docu- 
ment, has  no  tendency  to  distinguish  the  present  from  the  former 
case.  It  was  made  out  before  witnesses  and  deposited  in  the  office 
of  the  judge  of  probates,  as  evidence  of  payment,  or  a  retease  of  the 
obligation,  to  the  succession  of  the  deceased,  in  consideration  of  having 
accepted  a  new  debtor  in  pursuance  of  the  true  spirit  and  meaning 
of  our  laws  on  the  subject  of  delegation.  In  the  case  of  Barron  v. 
How,  reported  in  S  N.  S^  144,  this  court  held  that  an  acknowledg- 
ment of  a  receipt  of  the  promissory  notes  of  the  person  delegated,  as 
payment,  produced  novation.  This  was  nothing  more  than  a  credit 
given  by  the  creditor  to  the  original  debtor  in  discharge  of  his  obliga* 
tion,  in  nature  of  a  payment  by  delegation.  A  receipt  is  evidence  of 
pa3rment,  but  payment  may  be  established  by  other  evidence;  and 
whenever  such  evidence  shows  that  any  thing  has  been  accepted  as 
payment,  the  debt  is  extinguished,  whether  it  be  by  a  transfer  of  obli- 
gations on  other  persons,  a  payment  in  money,  or  a  dation  en  paie^ 
tneni.  Proof  which  shows  that  credit  has  been  given  on  account 
with  the  original  debtor  in  consideration  of  a  delegation  made  by 
him  to  his  creditor,  is  evidence  that  the  latter  accepted  the  debt  thus 
delegated  in  payment;  and  on  failure  of  the  person  delegated  to  pay^ 
he  would  not  be  permitted  to  annul  the  credit  thereby  given  to  his 
original  debtor,  and  pursue  the  latter  on  his  original  obligation.  A 
debt  once  extinguished  by  novation  cannot  be  again  revived,  unless 
by  the  consent  of  both  parties  to  the  original  contract.  From  this 
view  of  the  case  it  may  be  easily  perceived,  that  we  are  of  opinion 
that  the  production  of  the  document  in  question  does  not  weaken  the 
evidence  procured  from  Baldwin  on  interrogatories  in  the  former 
case,  nor  does  it  in  any  manner  invalidate  his  testimony  in  the  pre- 
sent; wherein  he  explicitly  declares  that  his  intention  was  to  dis- 
charge the  estate  of  Gardner  from  all  liability  to  Cox,  his  constituent, 
and  to  receive  the  appellee  as  substituted  in  the  place  of  that  estate. 

Marttw,  J., — I  assent  to  the  opinion  just  pronounced;  but  as  there 
is  a  difference  of  opinion  amongst  the  members  of  the  court,  in  i^gard 
to  a  part  of  it,  the  law  requires  I  should  express  mine. 

I  think  that  there  cannot  be  better  evidence  of  the  partial  or  entire 
payment  of  a  debt,  than  the  express  acknowledgment  of  the  creditor 
evidenced  by  his  giving  credit  to  his  debtor. 

If  a  planter  send  to  his  commission  merchant  a  quantity  of  cotton 
to  sell  and  a  draft  to  receive,  in  order  to  discharge  whut  he  owes  him 
for  supplies  on  his  farm,  the  merchant  does  not  credit  him  with  the 
proceeds  of  the  cotton  or  draft,  till  they  be  actually  received,  or  he 
means  to  take  the  cotton  or  draft  on  his  own  account.  I  think  this 
is  the  imiversal  practice.    Till  the  cotton  be  sold  and  the  amount  re- 
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ceived  or  the  draft  paid,  the  planter  is  not  a  creditor  of  the  merchant 
and  nothing  makes  him  so  but  the  money  coming  to  the  hands  of  the 
latter,  by  the  sale  of  the  cotton  or  the  payment  of  the  draft,  and  there 
cannot  be  a  better  evidence  of  this  circumstance  than  credit  given  on 
the  books  of  the  merchant  in  the  account  of  the  planter. 

In  the  case  of  Levy  v.  The  Bank  United  States,  1  Dallas,  234,  the 
Supreme  Court  of  Pennsylvania  held  that  credit  given  by  the  bank 
in  the  plaintiff's  books,  precluded  the  bank  from  saying  that  tlie  check, 
the  amount  of  which  was  credited,  was  a  forged  one,  and  that  there* 
fore  the  credit  ought  to  be  stricken  out.  When  banks  or  merchants 
receive  a  draft  or  property  on  account  of  a  customer,  the  amount  is 
never  carried  out  to  the  outer  column,  but  inserted  in  an  inner  one. 
I  consider  credit  given  in  the  ledger  as  express  evidence  of  a  payment; 
as  a  receipt  in  full.  On  an  account  current,  nothing  but  the  balance 
is  due,  and  the  maker  is  bound  by  every  item  with  which  he  has 
credited  his  customer,  unless  errors  be  proved. 

This  case  differs  from  that  of  Gordon  ei  al.  v.  Macarty.  There  a 
receipt  was  given  for  a  note;  here  credit  is  given  for  the  amount.  The 
receipt  was  evidence  of  a  liability  to  accoimt:  the  credit  of  a  payment. 

Porter,  J., — I  agree  in  the  conclusion  to  which  the  majority  of 
the  court  have  arrived.  The  agent  swears  positively  that  the  notes 
of  the  defendant  were  received  from  Mrs.  Gardner,  in  full  discharge 
of  the  claims  held  by  him,  against  her,  and  her  husband's  estate.  The 
receipt  on  account  now  produced,  which  it  appears  was  the  only  writ* 
ten  instrument  that  passed  between  them,  does  not  by  any  means 
contradict  this  statement.     It  on  the  contrary  supports  it. 

But  I  cannot  assent  to  the  proposition  contained  in  the  opinion  just 
delivered  by  the  presiding  judge  of  the  court,  <<  that  proof  which  shows 
that  credit  has  been  given,  on  an  account  with  the  original  debtor  in 
consideration  of  a  delegation  tnade  by  him  to  his  creditors,  is  evidence 
that  the  latter  accepted  the  debt  thus  delegated  in  payment."  Our 
Code  requires  that  the  discharge  should  be  express.  It  is  true,  it  is 
immaterial  in  what  words  that  discharge  is  given,  so  that  is  clearly 
expressed.  But  in  my  mind  the  mere  act  of  giving  credit  on  account 
for  the  debt  of  another,  remitted  by  the  debtor,  does  not  necessarily 
create  an  extinction  of  the  original  obligation,  if  the  creditor  retains 
that  first  given  to  him,  and  does  not  give  up  the  one,  when  he  receives 
the  ottier.  A  strong  presumption  is,  it  is  true,  created  of  the  fact,  but 
that  is  not  sufficient.  If  the  act  of  the  creditor  can  be  explained  in. 
any  other  way  but  that  of  discharging  the  debtor,  the  provisions  of 
our  Cod6  prohibit  such  a  construction  being  put  on  his  act.  Mer- 
chants, I  believe,  are  in  the  habit  of  entering  credits  on  their  books 
of  all  notes  or  hills  remitted  to  them,  and  their  usual  course  is  to  charge 
those  bills  and  notes  again  to  the  correspondent  if  at  maturity  they 
should  be  unpaid.  In  the  case  of  Gordon,  Grant  &  Co.  v.  M'Carly  we 
held,  that  when  the  creditor  gave  a  receipt  in  which  he  acknowledged 
he  had  received  another  note  ou  account^  that  such  acknowledgment 
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did  not  prodnce  novation.  That  was  as  strong  a  case  as  this;  as 
that  which  he  received  on  account,  it  is  presumed  he  credited  on  his 
books. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
ther ordered,  adjudged  and*decreed,that  the* plaintiff  and  appellaut 
do  recover  from  the  defendant  and  appellee  the  sum  of  nineteen  hun- 
drad  and  fifty  dollars,  with  interest  thereon  at  the  rate  often  per  cent 
per  annum,  from  the  first  day  of  April  1821,  until  paid,  with  costs  in 
both  courts. 

Boyce^  for  the  plaintiff. 

Tkoma9^  Stoti  and  Winn^  for  the  defendant 


Weathersby  v.  Latham.     VII,  N.  S.  3 1 0. 

SIXTH  District,  Judge  of  the  Fifth  presiding.  ' 

If  (he  jury  find  contrary  to  the  weight  of  evidence,  the  case  will 
be  remanded. 


.  ) 


Walsh  tj.  M'Nutt's  Syndics.    VII,  N.  S.  31 1. 

COURT  of  Probates,  Parish  of  Rapides. 

Under  the  old  Code,  the  heirs  in  partition  had  a  tacit  mortgage, 
for  the  execution  of  all  the  engagements  therein  contained.  Civil 
Code,  800,  art.  846.  By  the  new  Code  a  special  mortgage  is  required 
in  such  case. 

Vol.  IV.— »2 
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Oakley  et  al.  v.  Phillips  et  aJ.    YII,  N.  S.  313. 

COURT  of  Probates,  Parish  of  Rapides. 

The  iuterest  of  the  appellants,  a  third  party,  in  the  matter  in  dis- 
pute being  denied,  this  court  directed  a  mandate  to  the  court  of 
probates  to  ascertain  whether  the  appellants  really  had  the  interest 
therein  on  which  they  grounded  their  right  of  appeal. 


Maes  V.  Gillard's  Heirs  et  al.     YII,  N.  S.  314. 

Indimn  tribet  were  entitled  by  settlement  under  the  Spanish  sorernment  to  the  qoantitT 

of  lend  contained  in  a  square  lea^e. 
Testimony  taken  under  the  act  for  perpetuating  it,  if  it  be  reduced  to  writing  by  the 

attorney  of  the  party  applying  for  it,  will  be  rejected. 
Those  who  hold  without  title,  cannot  plead  lees  than  thirty  years  actual  possessioa. 

SIXTH  District,  Judge  of  the  Fifth  presiding. 

PoRTBK,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  jactitation,  or  slander  of  title*  The  plaintiff  avers 
himself  to  be  the  owner  of  a  large  portion  of  land  on  Red  River,  in 
the  possession  and  right  of  whichhe  is  distur  bed  by  the  defendants 
publicly  asserting  that  he  has  no  title  to  the  premises,  but  that  they 
are  the  owners  thereof. 

To  this  petition  the  defendants  have  answered  by  denjring  the 
plaintifi^s  title,  and  setting  up  one  in  themselves. 

The  principles  of  law  which  govern  suits  of  this  kind  were  gone 
into  so  fully  m  the  case  of  Livingston  v.  Hermann,  that  it  iai deemed 
unnecessary  to  notice  them  particularly  in  the  present  instance.  The 
defendants  might  if  they  had  chosen,  have  admitted  the  assertions  of 
which  they  were  accused,  and  averred  their  readiness  to  bring  suit 
But  as  they  have  thought  proper  to  pay  up  their  title,  the  dignity 
and  relative  strength  of  their  claims  can  be  passed  on  and  finally 
decided  in  this  action.    9  Martin^  656. 
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The  plaintiff  claims  in  his  petition  forty  arpents  in  front  on  each 
side  of  the  river,  and  immediately  below  these  lands  a  tract  of  640 
acres,  also  lying  on  each  side  of  the  river. 

The  upper  part  of  these  forty  arpents  is  demanded  in  virtue  of  an 
order  of  survey  from  the  Baron  de  Carondelet,of  datethe  14th  of  May, 
1794,  in  favor  of  one  Dorothea,  a  free  womanof  color,  which  ripened 
into  a  complete  grant  the  25th  of  November,  1 796.  The  grantee  sold 
to  the  petitioner  on  the  7th  of  April,  1796.  The  next  ten  arpents 
front  in  descending,  in  virtue  of  an  order  of  survey  in  favor  of  the 
petitioner,  of  date  the  15th  of  March,  1797. 

And  the  remainder,  twenty  arpents,  under  an  order  of  survey  of 
date  the  18th  of  May,  179  6,  in  favor  of  one  Francois  Boissier,  who  sold 
to  the  plaintiff  all  the  land  embraced  by  his  title  on  the  1st  of  Septem- 
ber, 1804. 

The  640  acres  which  form  the  inferior  portion  of  the  petitioner's 
claims,  was  what  is  called  a  settlement  right  confirmed  in  favor  of 
Felix  Trudeau  on  the  5th  of  October,  1818. 

The  complete  grant  to  Dorothea,  f.  w.  c.  and  the  other  orders  of 
survey  in  favor  of  the  petitioner  and  Boissier,  have  been  confirmed 
by  the  board  of  commissioners  of  the  United  States  for  the  western 
district 

The  defendants  claim  the  land  covered  by  these  titles  or  a  great 
portion  of  it,  in  virtue  of  a  purchase  from  the  Pascagoula  Indians  by 
Colin  La  Cour  on  the  9th  of  April,  1795,  and  an  order  of  survey  in 
favor  of  Joseph  De  Blanc  of  date  the  6th  of  May,  1795,  calling  to 
bound  on  the  lands  of  La  Cour  below,  and  above  by  the  domain  of  his 
majesty. 

The  court  of  the  first  instance  gave  judgment  in  favor  of  the  peti- 
tioner for  all  the  land  claimed  by  him,  and  expressed  their  opinion 
that  the  title  of  the  defendants  under  the,  Indians,  together  with  that 
claimed  by  them  under  the  purchase  from  De  Blanc,  did  not  in  fix- 
ing the  lower  boundary  at  the  bayou  St.  Philip,  embrace  the  premi- 
ses covered  by  the  plaintiff's  titles.  From  that  judgment  the  defend- 
ants appealed. 

The  titles  of  the  plaintiff  are  such  as  give  a  good  right  to  the  land 
covered  by  them,  and  they  appear  to  be  properly  located.  The  main 
questions  in  the  cause,  therefore,  depend  on  the  title  set  up  by  the 
defendants,  under  a  purchase  from  the  Pascagoula  nation  of  Indians. 

The  plaintiff  has  assailed  it  on  three  grounds. 

1.  That  the  Indians  had  no  right  in  the  soil. 

2.  That  they  never  sold. 

3.  That  the  quantity  sold  by  them  is  not  of  sufficient  extent  to 
embrace  the  lands  claimed  by  him. 

I.  The  first  can  not  be  considered  an  open  question  in  this  court 
To  those  who  are  desirous  of  knowing  whether  all  the  highest  Spa- 
nish authorities  in  Ix>uisiana,  for  the  space  of  thirty-four  years,  were 
ignorant  of  their  own  laws,  and  violated  them  in  sanctioning  sales  of 
land  by  the  Indians;  and  whether  this  court  has  in  various  instances, 
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misonderstood  the  laws  of  the  Recopilacion,  we  refer  them  to  the 
24th  chapter  of  the  20th  book  of  Soberano^s  Politica  Indiana^ 
where  the  right  of  the  Indians  to  sell,  and  the  fact  of  their  not  losing 
their  right  in  one  pueblo^  or  rednccton,  by  being  moved  to  another, 
is,  in  our  opinion,  clearly  recognised. 

II.  The  second  question  is,  did  they  sell  to  those  under  whom  the 
defendants  claim? 

The  first  proof  offered  in  support  of  the  purchase  is  contained  in  a 
certificate  of  the  commandant  of  Natchitoches,  dated  the  9th  April, 
1795,  in  which  he  states,  *Mhat  in  virtue  of  the  power  which  had 
been  conferred  on  him  by  Mr.  Colin  La  Cour  of  Pointe  Coup6e,  of 
having  bought  the  establishment  and  cultivable  lands  of  the  village 
of  the  Pascagoula  Indians,  bounded  by  the  bayou  L'Ecor,  where  the 
chief  was  established,  and  below  by  another  bayou  situated  on  the 
left  bank  in  descending,  which  said  sale  and  cession*  thus  made  by 
the  said  nation,  of  their  proper  will,  and  entire  movement,  for  the 
price  of  two  hundred  and  fifty  dollars,  which  I  have  paid  them  in 
cash  in  thie  presence  of  Edward  Murphy,  Louis  Lambre,  Antoine 
Plaucb6  and  Jean  Varangue,  interpreter,  besides  the  crews  of  two 
boats.  In  faith  of  which  I  deliver  the  present  to  serve  as  a  title  to 
Mr.  La  Cour,  that  he  may  apply  to  the  governor-general  for  a  title 
in  form.''  This  instrument  is  signed  by  the  writer  and  two  witness- 
es. At  the  bottotn  of  it  is  the  following:  V.  B.  El  Baron  de  Caron- 
delet. 

This  court  is  fully  aware  of  the  loose  manner  in  which  business 
was  transacted,  and  acts  passed,  under  the  former  government  of 
this  country,  and  we  have  felt  every  desire  to  disregard  the  forms  of 
the  instruments  of  those  times,  and  give  them  effect,  according  to  the 
intention  of  the  parties.  But  there  must  be  some  limit  to  this  fiivor- 
able  view,  and  we  think  this  case  presents  one.  The  act  is  not  only 
devoid  of  form,  but  it  essentially  wants  substance.  The  parties  who 
me  said  to  have  sold  their  land  never  signed  or  put  their  marks  to  it. 

It  does  not  appear  they  were  present  when  it  was  drawn  up.  Or 
if  they  were,  that  it  was  read  over  to  them,  and  that  they  assented  to 
its  contents.  It  is  not  an  authentic  act.  It  is  not  tmder  oath,  and  it 
is  ex  parte.  It  coaies  too  from  the  agent  of  the  vendee,  a  circum- 
stance well  calculated  to  weaken  any  confidence  in  it. 

It  may  perhaps  strengthen  the  other  evidence  in  the  cause,  so  fax 
as  it  corroborates  that  evidence,  but  as  to  those  facts  of  which  there 
is  no  other  proof  it  is  not  entitled  to  the  least  consideration. 

The  proof  given  on  the  trial  in  support  of  the  sale  is  as  follows: 

The  evidence  shows  that  the  Indians  moved  off  from  their  settle- 
ment on  Red  River  about  the  time  mentioned  in  the  commandant'sl 
certificate.  St.  Andrfe  says  he  has  heard  of  La  Cour's  purchase  from^ 
the  Indians.  Ganch6  states  in  his  evidence,  that  the  chief  who  sold 
the  land  to  La  Cour,  lived  at  Gaillard*s  place.  Huit  believes  that 
La  Cour  bought  the  whole  of  the  Indian  land-,  Hoffman  swears  also, 
that  he  believes  it 
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.  In  additioQ  to  this  parol  evidence  given  in  court,  the  testimony  of 
witnesses  taken  before  the  board  of  commissioners,  was  read  on  the 
trial  without  objection.  Three  of  these  witnesses  positively  swear  to 
a  sale;  one  of  them  states  he  was  the  agent  for  Indian  affairs;  that  he 
was  the  interpreter  when  the  bargain  was  made  between  La  Cour 
and  the  Indians.  Two  others  swear  that  they  had  much  conversa- 
tion with  many  of  the  Indians  at  the  period  of  their  removal  to  Bayou 
Bceuf,  and  that  they  said  they  had  sold  their  lands  on  Red  River  to 
La  Cour. 

In  the  case  of  Sanchez  t^.  Gonzales,  this  court  decided  that  under 
the  former  government  of  Louisiana,  a  verbal  sale  of  immovables 
was  valid:  the  evidence  in  this  case  coupled  with  the  uninterrupted 
possession  of  the  vendee  and  his  successors  for  nearly  thirty  yean 
previous  to  the  commencement  of  this  suit,  satisfies  us  that  La  Cour 
did  purchase  as  the  defendants  allege.    4  Martin. 

III.  The  next  point  in  the  cause  is,  how  much  land  did  the  Indians 
seU? 

As  the  certificate  of  the  vendees'  agent  does  not,  in  our  opinion, 
establish  any  fact,  and  as  the  testimony  of  Varangue,  taken  under 
the  law  for  perpetuating  evidence,  must  be  rejected  as  written  by  the 
attorney  of  the  party  whose  interest  it  was  to  preserve  it,  we  lay  out 
of  view  the  boundary  of  tlie  Bayou  dea  EcorSy  the  proper  location  of 
which  was  the  subject  of  so  much  testimony  in  the  court  below. — 
The  parol  evidence  which  establishes  the  sale  gives  no  boundary. — 
It  merely  proves  the  Indians  sold  their  land  on  Red  River.  All  the 
evidence  goes  to  show  that  their  principal  village  was  at  the  place 
where  the  defendants  now  live.     10  Martin. 

The  quantity  of  land  to  which  tribes  of  Indians  were  entitled 
under  the  Spanish  government,  has  been  contested  in  this  instance, 
as  it  has  been  in  every  case  of  this  description  that  has  come  before 
the  court  One  party  urges  that  it  was  a  league  round  of  the  village 
in  every  direction.  The  other  contends  it  was  but  a  league  square. 
.  In  the  case  of  Reboul  v.  Nero,  this  tribunal  declared  that  Indians 
were  entitled  by  law  to  a  league  in  extent  round  their  village; 
whether  that  opinion  was  required  for  the  decision  of  the  case,  does 
not  clearly  appear  from  the  report  of  it  In  the  case  of  Martin  v. 
Johnston,  the  court  referring  to  that  decision,  said  it  was  unnecessary 
to  determine  the  question,  for  allowing  the  Indians  much  less,  the 
titles  of  those  who  claimed  under  them  in  that  action,  would  embrace 
the  property  in  dispute.  In  Spencer's  Heirs  v.  Orimball,  the  case 
was  decided  on  the  confirmation  by  congress,  and  an  opinion  on  this 
point  expressly  waived.    5  Martin^  490,  655—6,  855. 

The  only  law  we  can  find  which  defines  the  extent  of  Indian  set* 
tlements,  and  the  quantity  of  land  to  which  they  have  a  right  in  vir- 
tue of  them,  is  found  in  the  6th  book  of  the  Recopilacion,  and  is  the 
8th  law  of  the  3d  title  of  that  book. 

The  translation  of  it,  as  given  in  the  case  of  Martin  v.  Johnston,  is 
aubstontially  correct    It  is  in  these  words:  **  The  seats  on  which  the 
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villages  of  Indians  shall  be  placed,  shall  be  such,  as  are  all  well  pro- 
vided with'  water,  arable  land,  and  woods,  and  to  which  there  may  be 
easy  access,  and  they  shall  have  a  common  of  one  league  in  eSEtent, 
where  their  cattle  may  graze  without  being  mixed  with  those  of  the 
Spaniards. 

These  expressions  of  '<a  common  of  one  league  in  extent,^'  are 
given  in  Spanish  by  the  following:  un  exido  de  una  legva  de  largo, 
and  though  the  true  meaning  is  not  quite  free  from  doubt,  it  doesnot 
appear  to  us,  that  they  support  the  construction  of  a  league  in  extent, 
round  the  village  in  every  direction.  Nothing  of  there  being  a  league 
round  the  village,  is  said  in  the  law.  The  common  is  to  be  of  a 
league  in  extent  And  by  giving  a  league  in  every  direction,  there 
would  be  a  common  of  two  leagues  in  extent  at  every  point  of  the 
compass. 

This  construction  is  somewhat  opposed  to  the  reasons  given  in 
the  law  for  granring  land  to  the  Indians.  The  avowed' object  is,  to 
prevent  their  flocks  mixing  with  those  of  the  Spaniards.  And  that 
object  would  certainly  be  better  attained  by  granting  them  a  league 
in  every  direction  from  their  village.  But  other  provisions  of  the 
laws  of  Indians  deprive  this  argument  of  a  great  deal,  if  not  all  of  its 
force.  By  them  Spaniards  are  prohibited  from  placing  their  flocks  of 
large  animals  {ganado  mayor)  within  a  league  and  a  half  of  the 
ancient  Indian  settlements,  and  theirflocksof  smaller  animals  {ganado 
tnenor)  within  half  a  league.  In  regard  to  the  new  settlements,  the 
prohibition  extends  to  double  this  distance.  These  restrictions  ren- 
dered it  unnecessary  to  give  the  Indians  the  extent  of  a  league  in 
every  direction  round  their  villages  for  their  cattle.  The  appellants 
have,  however,  relied  on  these  laws,  to  show  that  the  Indians  were 
entitled  to  all  the  lands  on  which  the  Spaniards  could  not  pasture 
their  flocks.  But  nothing  in  our  judgment  can  be  more  unfounded 
than  this  pretension,  for  it  would  make  the  quantity  of  soil  which  it 
is  supposed  was  given  to  the  Indians  when  they  were  settled'  by  the 
government,  depend  on  the  kind  of  cattle,  the  white  men  approached 
them  with.  If  it  was  a  ganado  mayor  they  had  a  league  and  a 
half  in  extent  around  them;  but  if  a  ganado  menor  was  brought 
near  them,  their  right  diminished  to  half  a  league  from  their  village. 
These  laws  were  evidently  political  regulations,  for  the  better  preserv- 
ing harmony  among  the  difierent  races  of  men  who  formed  the 
population  of  these  colonies,  and  for  the  protection  of  that  race,  on 
which  they  had  inflicted  so  much  injury,  when  they  first  discovered 
and  settled  the  country.  Recopiiacion  de  las  Indias,  liv.  4,  Hi. 
I2y  law  12;  Ibid,  liv,  6,  tit.  S^  law  20. 

The  government  of  the  United  States  have  so  understood  these 
laws  in  limiting  their  confirmation  of  the  title  to  die  quantity  con- 
tained within  a  league  square;  and  admitting  with  one  of  the  counsel 
for  the  appellants,  that  by  an  ordinance  passed  in  1754,  viceroys  and 
governors  were  not  limited  to  the  quantity  of  a  league,  if  a  larger  por- 
tion of  soil  was  necessary  for  the  use  of  the  Indians,  there  is  no  evi- 
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dence  before  us  of  the  numbers  of  this  tribe  whioh  would  authorise 
us  to  conclude  that  a  greater  quantity  of  land,  than  that  embraced  by 
a  league  square  was  necessary  for  them.  The  grant  of  the  governor 
does  not  establish  it,  for  it  places  them  on  the  hills  near  the  Bayou 
Rigolet  de  Bon  Dieu,  in  descending.  If  they  afterwards  scattered 
along  the  banks  of  the  river  so  as  to  cover  a  much  larger  space  of 
ground,  and  for  their  own  convenience  fixed  their  lower  boundairy 
out  of  the  league;  nothing  in  the  evidence  induces  us  to  believe  that 
the  Spanish  authorities  ever  consented  to  this  extension  of  the  limit 
below,  on  any  other  consideration,  than  that  it  should  be  proportiona- 
bly  contracted  above. 

The  next  question  is,  how  should  this  league  be  located?  The 
appellants  seemed  to  concede  on  the  argument,  that  if  their  claim  was 
reduced  to  the  quantity  of  a  league  square,  they  preferred  taking  it 
from  their  lower  boundary.  This  conclusion  is  that  to  which  this 
court  would  have  come,  because  the  lower  boundary  is  established 
beyond  all  contradiction,  and  the  upper  is  doubtful 

The  appellee  assuming  it  to  be  a  fact,  that  the  lower  bluff  where 
the  heirs  of  Gillard  are  settled,  had  been  the  upper  boundary  by 
which  the  Indians  sold;  insists  that  the  claim  of  the  appellants  must 
be  limited  to  that  place,  and  that  if.  in  running  down  to  the  Bayou 
St  Philip,  a  sufficient  quantity  is  not  found  to  give  them  the  number 
of  acres  contained  within  a  league  square  by  laying  off  the  land  on 
the  river,  with  the  ordinary  depth  of  forty,  that  the  side  lines  must  be 
extended,  so  as  to  embrace  the  whole  superficies  covered  by  the  title^ 
and  that  the  upper  limit  could  not  be  extended  beyond  the  boundary 
given  by  the  sale. 

Under  the  view  we  have  already  given  of  the  evidence,  it  is  not 
proved  that  the  Bayou  des  EcorSy  was  the  boundary  above..  It'  is 
only  spoken  of  in  the  commandant's  certificate  and  Yarang's  testi- 
mony.— The  last  has  been  excluded,  and  the  first  does  not  prove  the 
fact. 

The  course  and  direction  of  the  side  lines  next  require  considera* 
tion.  All  the  witnesses,  prove  that  the  Bayou  St.  Philip  or  Bayou  La 
'  Bourne,  was  the  dividing  line  between  the  Pascagoulas  and  Apalachia 
tribes  of  Indians;  as  this  was  a  natural  boundary  we  think  it  must 
form  the  lower  limit  on  one  side  of  the  river,  and  that  the  line  of  the 
upper  boundary  on  the  same  side  should  be  extended  to  correspond 
with  the  general  course  of  the  bayou.  We  are  also  of  opinion  that 
the  direction  of  the  side  lines  on  the  opposite  side  of  the  river  must 
be  conformable  to  these.  This  is  the  mode  in  which  the  com- 
missioners of  the  United  States  contemplated  the  land  should  be 
located. 

Giving  therefore  to  the  defendants  the  quantity  contained  within 
a  square  league,  and  laying  it  off  conformable  to  the  universal  usage 
prevailing  at  the  time  the  lands  were  settled  by  the  Indians,  by  so 
many  arpents  in  front,  with  the  depth  of  forty  on  each  side  of  the 
river,  as  will  embrace  the  quantity  called  for  by  the  title;  we  have 
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next  to  decide  on  the  conflict  produced  by  the  upper  trect  of  the 
defendants  lying  immediately  above  and  adjoining  the  Indian  title, 
which  they  derive  from  a  conveyance  by  De  Blanc,  the  grantee;  and 
the  lower  tract  of  the  plaintiff*  which  he  acquired  from  Trudeau. 
We  think  the  defendants'  is  a  superior  title  and  must  prevail.  It  is 
an  order  of  survey,  dated  in  1795.  That  opposed  to  it,  is  a  settle* 
ment  right,  confirmed  in  1818. 

As  to  the  plea  of  prescription,  the  defendants  had  no  title  beyond 
the  quantity  containea  in  a  league  square,  they  therefore  required 
thirty  years  actual  possession  to  enable  them  to  hold  under  this  title, 
and  that  is  not  shown  here. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur* 
ther  ordered,  adjudged  and  decreed,  that  the  defendants  be  quieted 
in  their  title  and  possession  to  the  quantity  of  land  contained  within 
a  league  square,  according  to  the  following  notes  and  bounds:  Be- 
ginning at  the  mouth  of  the  Bayou  La  Bourne  at  the  point  marked 
F.  on  the  plat  of  survey  filed  in  this  cause — thence  along  a  line  drawn 
at  right  angles,  from  the  general  course  of  said  bayou  for  forty  ar- 
pents  back  from  the  river,  such  a  distance  as  by  measuring  forty 
arpents  on  each  side  of  said  line,  will  contain  the  superficies  em- 
braced by  a  square  league.  The  said  lines  on  the  opposite  side  of  the 
river  from  the  Bayou  Jjbl  Bourne  on  the  lower  boundary;  and  the 
side  lines  on  both  sides  of  the  river  on  the  upper  boundary,  to  be  in 
conformity  with  the  generel  course  of  said  bayou  from  its  mouth  to 
the  distance  of  forty  arpents  back. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  defend- 
ants be  quieted  in  their  title  and  possession,  to  a  tract  of  land  of 
twenty  arpents  front  with  the  ordinary  depth,  lying  above  and  ad- 
joining the  square  league  acquired  from  the  Indians,  the  side  lines 
having  the  same  course  and  direction  as  those  of  said  league;  and 
that  the  plaintiff'  be  perpetually  enjoined  from  asserting  any  title  to 
the  same  by  virtue  of  any  title  acquired  by  him  previous  to  this  time; 
and  it  is  further  ordered,  adjudged  and  decreed  that  he  pay  costs  in 
both  courts. 
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EASTERN  DISTRICT,  JANUARY  TERM,  1829. 


*^*  Mathews,  J.,  was  prevented  by  indispositioa  from  attending 
the  Eastern  District  this  year. 


Thompson  v.  Chauveau.     YII,  N.  S.  331. 

An  exeoation  ftom  the  city  coart,  to  seize  goods  and  chattels  does  not  aathorise  the  mar* 

shal  to  seise  and  sell  real  estate. 
When  the  principal  appears  in  court  to  rapport  the  act  of  the  agent,  whatefcr  is  evidence 

agaioft  the  latter,  is  evidence  against  the  former. 
When  the  poicbaaer  at  sheriff's  sale  intervenes  to  maintain  the  validity  of  it,  the  coort 

may  order  him  to  restore  possession. 

PARISH  Court  of  New  Orleans* 

PoBtBR,  J.9  delivered  the  opinion  of  the  court 
The  defendant,  who  is  city  marshal,  seized,  under  execution  against 
Grytnes  and  wife,  a  lot  which  the  petitioner  had  acquired  by  authentic 
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act,  and  of  which  he  was  in  possession.  The  plaintiffs  in  execation 
have  appeared  in  the  action,  and  alleged  various  grounds  why  the 
sale  to  the  plaintiff  was  null  and  void,  as  it  respects  creditors.] 

We  are  strongly  inclined  to  think  that  none  of  these  grounds  are 
sustainable,  in  the  situation  the  parties  now  present  themselves.  The 
plaintiffs  were  not  authorised  perhaps  to  treat  the  alienation  as  void, 
and  seize  the  property  in  the  hands  of  a  third  party.  They  ought  to 
have  brought  an  action  to  have  it  set  aside.  But  supposing  they 
were  authorised  to  proceed  in  the  manner  they  did,  we  are  clear  the 
language  of  the  execution  did  Hot  authorise  the  seizure  of  real  estate 
and  the  marshal  is  responsible. 

The  writ  issued  by  the  justice  of  the  peace,  directed  him  to  seize 
the  goods  andchattth  of  the  defendants  in  execution.  Neither  in 
the  technical  understanding  of  these  words  as  used  in  our  law,  nor 
in  the  ordinary  meaning  given  to  them  by  common  use,  and  the  au- 
thority of  the  best  philologists,  can  they  be  considered  as  embracing 
real  estate.  The  act  of  1805,  which  gives  the  form  of  the  writ  of 
Jieri facias^  uses  the  expressions  '^  goods  and  chattels,  lands  and  tene- 
ments." If  the  terms  goods  and  chattels  tomprehend  lands  and  tene- 
ments, the  latter  words  were  useless,  and  placed  there  for  no  purpose. 
This  of  course  we  can  not  presume  in  an  act  of  the  legislature.  More 
particularly,  when  in  the  French  text  of  the  law,  which  at  that  time 
was  of  equal  authority  with  the  English,  we  find  '^  goods  and  chat- 
tels," rendered  by  effets^  meubles.  Johnson,  in  his  dictionary,  states 
goods  to  mean  personal  property,  chattels  any  movable  possession. 
The  popular  understanding  of  these  words,  it  is  unnecessary  for  us 
to  remark,  is  in  conformity  with  these  definitions. 

Several  bills  of  exceptions  were  taken  on  the  trial,  to  the  intro- 
duction on  the  part  of  the  plaintiff,  of  proceedings  had  by  him  against 
the  defendant,  Chauveau,  before  the  justice  of  the  peace.  They  were 
objected  to  on  the  ground  that  they  were  irrelevant,  and  not  evi- 
dence against  the  plaintiffs  in  execution,  who  had  appeared  in  this 
cause  to  support  the  proceedings  of  the  marshal.  They  were  not 
perhaps  necessary  to  enable  the  plaintiff  to  maintain  this  action,  but 
not  being  able  to  perceive  any  injury  they  could  have  done  the  de- 
fendants, we  do  not  think  the  cause  should  be  remanded  on  that 
account  As  to  their  being  res  enter  cUios  acta^  and  therefore  not 
evidence  against  the  intervenors,  we  are  of  opinion  there  is  no  weight 
in  the  objection.  Parties  who  voluntarily  appear  in  court  to  vindi- 
cate and  justify  the  acts  of  their  agent,  can  not,  in  any  respect,  de- 
prive those  who  complain  of  those  acts  of  the  use  of  any  evidence 
which  could  have  been  legally  offered  against  him. 

The  appellee  has  complained  of  the  Judgment  of  the  court  below, 
in  not  directing  one  of  the  intervenors  in  the  suit,  who  purchased  the 
property  at  sheriff's  sale,  to  give  up  possession  of  the  premises;  and 
the  complaint  we  think  well  founded.  The  purchaser  having  de- 
clared that  the  acts  of  the  marshal  were  done  by  his  authority,  and 
joined  issue  on  the  validity  of  his  proceedings,  of  which  the  sale  to 
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himself  made  a  part^  the  decree  of  the  court  would  not  reach  the 
merits  of  the  case,  if  he  were  not  compelled  to  restore  the  possession. 

It  isy  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  pos- 
session of  the  lot  in  question  from  H.  Buckman,or  of  the  intervenors 
in  this  cause;  that  he  also  recover  from  the  defendant,  Louis  Chau- 
veau,  the  sum  of  one  hundred  and  fifty  dollars,  with  costs  in  both 
courts;  and  that  the  said  Louis  Chauveau  do  recover  from  Norman, 
M'Cleod  &  Campbell,  Henry  Buckman,  George  Singleton,  6.  R. 
Baumgard  and  Hiram  Houghton,  the  said  sum  of  one  hundred  and 
fifty  dollars,  with  costs  in  both  courts. 

Nixon,  for  the  plaintiff. 

Canon  and  M*  Caleb,  for  the  defendant 


Hatcli£f  et  aJ.  v.  Hatcliff  d  al.    YII,  N^  S.  355; 

COURT  of  Probates,  Parish  of  West  Feliciana. 
Representation  for  the  purpose  of  inheritance,  does  not  extend  to 
the  children  of  cousins  of  the  deceased.    Civil  Code,  893. 
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Parker  v.  Starkweather*    VII,  N.  S.  337. 

Artisan  I  have  no  right  to  protect  more  tools  fi^m  eeizore  on  a  ^  fa,  than  thoee  whieh 

are  necessary  to  their  HveUhood 
The  landlord  has  a  pri? ilege  oo  the  tools  of  a  tradesman  fiiond  on  the  premises,  for  the 

payment  of  rent. 

« 

FIRST  District. 

PoRTERy  J.,  delivered  the  opinion  of  the  court. 

The  defendant  took  a  rule  on  the  sheriff  to  show  cause  why  he 
should  not  surrender  up  a  quantity  of  blacksmith's  tools  and  utensils 
which  he  had  seized  under  an  execution  issued  in  this  case.  The 
court,  after  hearing  the  parties,  made  the  rule  absolute,  and  the  plain- 
tiff appealed. 

The  appellant  has  urged  in  this  court,  that  the  judge  below  erred 
in  releasing  the  articles  seized  from  .seizure,  without  any  evidence  to 
show  that  they  were  necessary  to  the  livelihood  of  the  defendant,  and 
he  has  urged,  from  the  great  number  of  articles  contained  in  the 
inventory  returned  by  the  sheriff,  that  they  could  not  be  all  required 
to  enable  the  defendant  to  carry  on  his  trade. 

We  are  inclined  to  think  the  construction  contended  for  by  the 
plaintiff  is  correct,  and  that  such  evidence  should  be  given.  The 
object  of  the  law  was  to  secure  to  citizens  and  others,  the  means  of 
laboring  at  their  trade  or  profession,  and  they  cannot  avail  them- 
selves of  this  provision  to  put  more  property  than  is  necessary  for 
that  purpose  out  of  the  reach  of  their  creditors. 

But  in  this  case  we  are  unable  to  reverse  the  judgment  of  the 
inferior  court  on  that  ground,  for  there  is  no  statement  on  what  evi- 
dence the  rule  was  decided. 

The  plaintiff,  however,  urges  errors  of  law  apparent  on  the  face  of 
the  record,  which  could  not  have  been  cured  by  any  evidence  given 
below.  The  judgment  was  rendered  for  rent,  and  the  law,  he  con- 
tends, authorises  the  seizure  of  tools  and  utensils  to  satisfy  a  debt  of 
this  description. 

The  Code  of  Practice,  on  which  the  exemption  is  claimed,  is  in 
these  words:  "  The  sheriff  cannot  seize the  tools  and  instru- 
ments necessary  for  the  exercise  of  the  trade  or  profession  by  which 
the  debtor  gains  a  living."    Code  of  Practice,  644. 

Those  of  the  Civil  Code  on  which  the  plaintiff  relies,  are  as  follow: 
'<  The  lessor  has  for  the  payment  of  his  rent  and  other  obligations  of 
the  lease,  a  riffht  of  pledge  on  the  movable  effects  of  the  lessee 
which  are  found  on  the  property  leased."    Louisiana  Code,  2675. 
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This  right  of  pledge  the  plaintiflf  contends,  is  the  right  to  retain  the 
article  pledged  until  payment  is  made  of  ihe  debt;  and  as  the  objects 
are  in  the  hands  of  the  debtor,  that  right  OQust  be  as  effective  as  if 
they  had  been  delivered  into  the  possession  of  the  creditor. 

The  queslion  which  these  articles  of  our  Code  present,  is  by  no 
means  free  frono  difficulty.  The  tenth  section  of  the  act,  entitled  "  An 
act  to  provide  for  the  printing  and  promulgation  of  the  amendments 
made  to  the  Civil  Code  of  the  State  of  Louisiana,"  passed  April  12th, 
1824,  provides  "  that  in  case  the  Code  of  Practice  should  contain  any 
provision  contrary  or  repugnant  to  those  of  the  Civil  Code,*  the  latter 
shall  be  considered  as  virtually  repealed  or  thereby  amended  in  that 
respect"     Acts  of  1824,  p.  178. 

Is  the  provision  of  the  Code  of  Practice  contrary  to,  and  repugnant 
to  that  of  the  Civil  Code?  We  are  of  opinion  it  is  not.  The  rules 
prescribed  for  the  execution  of  a  fieri  facias j  are  for  ordinary  cases 
of  debt,  where  no  special  privilege  existed  independent  of  the  judg- 
ment. If  the  debtor  had  pledged  his  tools  for  a  sum  of  money,  we 
suppose  there  can  be  no  doubt  of  his  being  unable  to  get  them  back 
until  he  paid  the  money  he  had  borrowed  on  them.  The  right  of 
pledge  conferred  by  law  in  favor  of  the  lessor,  must  have  the  same 
effect,  or  the  words  have  no  meaning. 

The  correctness  of  this  construction  will,  we  think  be  strengtheried 
by  recurring  to  two  other  articles  of  our  Code.  The  2677th  art.  of 
the  Louisiana  Code,  declares  that  the  movables  belonging  to  third 
persons^  found  on  the  premises, are  subject  to  the  pledge  of  the  lessor. 
The  Code  of  Practice  only  authorises  the  seizure  of  the  property  of 
ihe  debtor^  under  a  fieri  facias  for  debt  in  an  ordinary  suit  We  do 
iiot  suppose  it  could  be  contended  that  this  provision  deprived  the 
lessor  of  his  privilege,  and  if  it  does  not,  we  do  not  see  how  the 
article  relied  on  by  the  appellee  can  have  that  effect  in  relation  to 
tools,  &c. 

It  is  necessary  to  remark  that  in  this  instance,  the  sei?;ure  was  made 
under  a  writ  of  fieri  faciasy  h\kt  the  suit  in  which  the  judgment  was 
reudered  was  for  rent,  and  we  are  of  opinion,  that  the  privilege  of  the 
lessor  was  not  lost  by  the  form  of  execution  i^  which  he  sought  to 
enforce  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 

*  Observe,  Civil  Code  hero  means  tho  amended  Code,  or  what  ought  scrupuloosly  to 
be  called  (be  Louisiana  Code.  Both  the  amendments  to  the  Civil  Code  and  the  Code  of 
Practice  received  legislative  sanction  (Mayor  et  al.  v.  Ripley  H  al.  2  Lou.  Rep.  345)  on 
the  12th  of  April,  1824,  but  the  new  Code  took  the  fjrce  of  law  at  New  Orleans  on  the 
25th  of  May,  1825,  (Fisk  v.  Browder,  6  N.  S.  692)  and  the  Code  of  Practice  went  into 
operation  iii  September,  1825.  **  By  Martin,  J."  Skillinan  0.  Leverich  tt  al.  11  Lou»  Rep, 
517.  The  sections  25  and  20,  of  the  act  of  the  25th  of  March,  182S,  are  thought  by 
some  jurists  to  have  first  given  the  t>igorem  legi$  to  this  Code.    Ibid^  516. 
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rule  granted  in  this  case  be  discharged  at  the  cost  of  the  appellee  ia 
both  courts. 

Preston^  for  the  plaintiff. 

Henneriy  for  the  defendant. 


Louisiana  State  Bank  v.  Rowell.     VII,  N,  S.  341. 

A  woman  could  not  previous  to  the  passage  of  the  Louisiana  Code,  bind  herself  as  surety, 
though  she  gave  to  her  engagement  the  form  of  an  endorsement  on  a  note. 

And  she  may  give  parol  evidence  that  she  was  in  fact  surety  though  the  instrument  on 
the  face  of  it  creates  a  higher  obligation. 

THIRD  District. 

P0RTEB9  J*9  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  defendant  as  endorser  of  a  promissory 
note.    The  petition  charges  the  responsibility  in  the  usual  mode. 

The  answer  consists  of  a  general  denial,  and  a  plea  that  the  de- 
fendant signed  her  name  as  surety,  and  that  by  law  she  could  not 
enter  into  such  an  engagement. 

There  was  judgment  against  her  in  the  court  of  the  first  instance, 
and  she  appealed. 

The  note  is  in  the  following  words: — "  In  three  years  after  date,  I 
promise  to  pay  to  Mrs.  Sarah  Roweil,  or  order,  at  the  office  of  dis- 
count and.  deposit  of  the  bank  of  Louisiana  at  Baton  Rouge,  the  sum 
of  four  hundred  and  ninety  dollars,  with  interest  at  the  rate  of  seven 
per  cent,  but  if  not  punctually  paid,  to  bear  an  interest  of  ten  per 
cent,  per  annum,  from  date,  agreeably  to  an  act  of  the  general  assem- 
bly, approved  the  24th  of  January,  1825,  value  received  iu  the  liqui- 
dation of  a  debt  to  the  Louisiana  State  Bank — this  being  the  third 
instalment.     Baton  Rouge,  March  12th,  1825. 

(Signed)        "  Samuel  SrEfcH.'* 

(Endorsed)  Pay  to  the  order  of  the  Louisiana  State  Bank,  for 
Sarah  Rowell,  Samuel  Steer  per  proc. 

We  decided  in  the  case  of  Lacroix  v.  Coquet,  that  a  woman  could 
in  no  case  bind  herself  as  surety.  That  decision  was  made  on  a 
positive  law  of  the  Partidas,  which  on  no  principle  of  construction 
could  be  considered  as  repealed  by  our  old  Civil  Code.    The  amend- 
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ments  to  that  work  it  is  said  have  produced  that  effect.  This  may 
be  so,  but  as  this  engagement  was  entered  into  previous  to  the  pro- 
mulgation of  these  amendments,  the  case  must  be  decided  by  the 
law  as  it  stood  anterior  to  their  enactment. 

Before  the  merits  of  the  case  can  be  inquired  into,  it  is  necessary 
to  examine  the  opinion  of  the  judge  a  quo,  in  relation  to  the  admis- 
sion of  the  maker  of  the  note  as  a  witness.  He  was,  as  the  bill  of 
exception  states,  called  and  sworn  as  a  witness  on  the  part  of  the 
plaintiffs,  and  the  defendant  asking  him  on  the  cross-examination, 
<<did  not  the  defendant  endorse  the  note,  on  which  this  action  is 
instituted,  as  surety  for  a  debt  due  by  you  to  the  State  Bank  of 
Louisiana;"  the  question  was  objected  to,  and  the  objection  was  sus- 
tained by  the  court. 

On  the  argument  here,  the  competency  of  the  witness  has  been 
denied  on  the  provisions  of  the  act  of  1823,  page  76,  which  provides 
<<  that  the  drawer  of  a  note,  bill  of  exchange,  or  other  negotiable 
paper,  shall  never  in  any  case  be  admitted  as  a  witness  in  any  civil 
cause,  or  suit  brought  by  the  holder  of  any  such  note,  order,  bill  of 
exchange,  or  other  negotiable  paper,  again^  any  of  the  endorsers  of 
said  note,'^  &c.  The  terms  of  this  enactment  do  certainly  exclude 
the  witness  offered  in  this  case,  but  the  plaintiffs,  by  examining  him 
as  a  witness  in  chief,  waived  the  objection,  and  conferred  on  the  de- 
fendant the  right,  in  the  cross-examination,  to  put  to  him  any  legal 
question. 

The  legality  of  the  question  put  to  the  witness,  in  this  instance, 
cannot  be  doubted.  If  the  defendant  instead  of  having  passed  the 
note  to  the  plaintiffs  for  value  received  by  her,  was  in  truth  the 
surety  of  another  for  a  debt  due  by  him,  she  had  a  right  to  show  it 
When  the  law  incapacitates  persons  from  making  contracts  of  a  par- 
ticular kind,  its  provisions  cannot  be  evaded  by  giving  to  these  con* 
tracts  a  different  form  from  that  forbidden  by  law,  when  in  substance 
the  contract  is  that  prohibited.  To  sanction  such  agreements,  wonld 
be  permitting  that  to  be  done  indirectly,  which  the  law  will  not  per- 
mit to  be  done  directly.  Thus  we  have  often  decided,  that  the  law 
which  renders  wives  incapable  of  becoming  sureties  for  their  hus- 
bands, could  not  be  evaded  by  giving  to  the  contract  the  form  of  an 
engagement  in  solido. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  an(]  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  this  cause  be  remanded  to 
the  district  court,  to  be  proceeded  in  according  to  law,  the  appellee 
paying  the  costs  of  this  appeal. 

Denis,  for  the  plaintiff. 

fVaii$j  for  the.  defendant. 
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Lacroix  v.  Menard  et  al.     YII,  N.  S.  345. 

When  there  hat  been  an  appeal  and  judgrment  in  the  appellate  courti  third  parties  cannot 

have  the  case  again  examined  o&  appeal 

FIRST  District. 

Porter,  J.,  delivered  the  opinioD  of  the  court 

The  minor  heirs  of  one  Dalon,  prayed  an  appeal  in  the  court  of 
the  first  instance  from  a  judgment  rendered  in  said  court,  which  had 
been  already  appealed  from  by  the  parties  thereto,  and  confirmed  in 
this  tribunal.  In  the  petition  addressed  to  the  court  below,  it  is  stated 
that  the  object  of  the  appeal  is  to  have  the  judgment  rendered  here 
amended  in  certain  matters  which  materially  afifect  the  interest  of  the 
minors. 

Notice  of  this  demand  was  given  to  the  plaintiffs,  but  they  failed 
to  appear  or  make  any  objection  to  it.  The  court  however  considered 
the  mode  of  proceeding  irregular,  and  refused  the  appeal.  From  that 
decision  this  appeal  is  taken. 

The  court  has  already  decided,  that  when  persons,  not  parties  to  a 
judgment,  appealed  from  it,  they  must  allege  and  prove  in  the  court 
of  the  first  instance  their  right  to  do  so;  that  is,  that  they  were  ag- 
grieved by  it.  The  correctness  of  this  mode  of  carrying  the  57th 
article  of  the  Code  of  Practice  into  effect  has  been  strongly  contested 
in  argument,  ihit  after  much  reflection  we  do  not  see  what  other 
course  can  be  adopted.  The  fact,  of  a  party  being  aggrieved  by  a 
judgment  rendered  between  others,  is  an  indispensable  condition  to 
his  right  of  appealing.  That  right  must  be  established  somewhere, 
before  the  correctness  of  the  judgment  complained  of,  can  be  exam- 
ined into.  It  cannot  be  tried  in  this  court,  and  it  must  be  in  that 
below,  or  the  statute  would  become  a  dead  letter. 

There  is  nothing  in  this  doctrine  which  in  the  least  degree  clashes 
with  the  provisions  of  the  904th  article  of  the  Code  of  Practice,  for 
if  it  appears  on  trying  the  party's  right  to  appeal  in  the  court  below, 
that  he  is  a  creditor  who  did  not  prove  his  debt  in  the  first  instance, 
his  appeal  in  behalf  of  the  debtor  will  be  rejected. 

But  the  present  c^se  is  different  from  any  other  yet  presented  to 
this  court  under  the  provision  of  the  Code  of  Practice,  for  there  has 
already  been  an  appeal  by  the  parties  to  the  suit,  and  final  judgment 
rendered  between  them  in  this  tribunal.  We  do  not  believe  the 
legislature  intended  to  give  more  than  one  appeal  from  the  judgments 
of  inferior  courts.   The  provisions  of  the  571st  article,  are  understood 
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by  US  to  apply  to  cases,  where  the  parties  to  the  suit  choose  to  acqui- 
esce in  a  judgment  by  which  other  persons  may  be  injured,  and  to 
protect  these  persons,  by  enabling  them  to  obtain  the  revision  of  such 
judgment  in  the  appellate  tribunal.  This  application  in  truth,  is  to 
obtain  an  appeal  from  our  judgment,  not  from  that  of  the  court  which 
decided  the  cause  in  thQ  first  instance.  A  decree  of  an  inferior  court 
if  opened  by  an  appeal,  remains  so  during  its  pendency;  and  unless 
the  appeal  be  dismissed  is  never  restored  to  its  vigor.  If  reversed, 
the  jndgment  rendered  in  the  appellate  tribunal  could  not  be  called 
the  judgment  of  the  court  below.  Nor  could  it  be  confirmed.  In 
either  case,  the  execution  would  be  that  of  the  court  of  the  last  in« 
stance,  as  is  expressly  provided  by  the  Code  of  Practice.  We  are  of 
opinion  we  have  no  power  to  reverse  our  judgments  in  the  way  at- 
tempted here;  and  that  the  judgment  of  the  district  court  must  be 
affirmed,  with  costs.    Code  of  Practice,  618,  623,  629. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs. 

SegherSf  for  the  plaintiff. 

DeniSy  for  the  defendant. 


Percy's  Syndic  v.  Percy  et  cd.    VII,  N.  S.  348. 

COURT  of  Probates  of  New  Orleans. 

When  the  court  of  probates  orders  a  syndic  to  account  with  a  cre- 
ditor according  to  his  rank,  the  rights  of  the  parties  in  relation  to 
particular  demands  which  may  form  a  portion  of  that  account  can 
not  be  inquired  into  until  it  is  rendered 
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Dorothee  v.  Cequillon  et  al.    Vll,  >^.  S.  350. 

A  9Utu  Uher  has  no  aetioo  ibr  refief  ftr  ill  trettdMnt. 

PARISH  Court  of  New  Orleans. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  a  free  woman  of  color,  complains  that  her  child  was 
directed  to  be  emancipated  at  the  age  of  twenty-one,  by  the  will  of 
her  mistress,  who  bequeathed  her  services  in  the  meanwhile  to  the 
defendant's  daughter,  who  is  still  a  minor — that  the  will  requires 
that  the  child  be  educated  in  such  a  manner  as  may  enable  her  to 
earn  her  livelihood,  when  free — that  no  care  of  her  education  is  taken 
and  she  is  treated  cruelly.  The  prayer  of  the  petition  is,  that  the 
child  be  declared  free  at  twenty-one,  and  in  the  meantime  hired  out 
by  the  sheriff. 

The  answer  denies  the  plaintiff's  capacity  to  sue — that  she  has  any 
cause  of  action,  and  the  general  issue  is  pleaded. 

The  petition  was  dismissed,  and  the  plaintiff  appealed. 

The  plaintiff  can  not  sue  for  her  minor  daughter,  in  a  case  in  wliich 
the  latter  could  not  sue  were  she  of  age. 

The  daugeter  is  a  siaiu  liber ^  and  as  such  a  slave  till  she  reaches 
her  twenty-first  year.  Clefdes  Loix  RomaineSj  verba  Siaiu  Liber. — 
As  a  slslve  fhe  can  have  no  action,  except  to  claim  or  prove  her 
hberty.     Civil  Code,  177. 

Her  right  to  her  freedom  will  not  begin  till  she  is  twenty-one;  if 
in  the  meanwhile  the  legatee  fails  to  perform  the  conditions' of  the 
'bequest,  and  the  heir  of  the  testatrix  have  the  legacy  annulled  there- 
for, the  siaiu  liber  must  continue  a  sla^e  in  the  meanwhife,  and  her 
services  be  enjoyed  by  the  heir,  30  that  the  object  of  the  suit,  as  far 
as  it  concerns  her,  is  relief  from  ill  treatment,  which  a  slave  can  not 
sue  for.    The  plaintiff  is  without  a  right  of  action. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  affirmed,  with  costs. 

Seghersy  for  the  plaintiff. 

Denis,  for  the  defendants. 
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Millaudon  v.  Percy's  Syndic.     VII,  N.  S.  352. 

An  appeal  from  a  judgment  of  partition,  where  the  property  is  in  the  actual  posaeasion 
of  the  appellee,  ia  auapenaive,  although  aecurity  was  only  given  for  coats. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  remanded  from  this  court  in  April,  1827.  5  N. 
S.  551. 

On  the  return  of  it  in  the  district  court  the  plaintiflf  filed  a  petition, 
stating  that  the  property,  the  division  of  which,  through  a  sale,  had 
been  decreed  by  the  judgment  appealed  from,  had  been  legally  sold, 
and  nothing  now  remained  but  payment  of  the  defendant's  share 
which  was  in  court.  The  defendant's  syndic  he  having  failed,  denies 
that  a  legal  sale  had  taken  place.  The  court  considered  it  had,  and 
gave  judgment  accordingly.    The  syndic  appealed. 

The  record  shovi^s  the  defendant  gave  security  for  costs  only,  on 
his  appeal  here;  the  plaintiff  contends  it  was  not  suspensive.  The 
syndic  urges  it  was  suspensive,  notwithstanding  security  was  given 
for  no  more  than  costs.  So  the  question  is  on  the  character  of 'the 
appeal. 

Every  timely  appeal  is  suspensive  unless  security  be  not  given  for 
the  performance  of  the  judgment,  in  a  case  on  which  it  is  required. 
Code  of  Prac.  575. 

It  is  not  contended  that  the  appeal  was  untimely,  but  it  is  averred 
that  the  judgment  decreeing  the  delivery  of  slaves  and  real  property, 
security  was  required.     Ibid.  576,  277. 

The  judgment  directs  the  plantation  and  slaves  held  in  common  by 
the  parties  to  be  sold  in  order  to  effect  a  partition  by  a  division  of  tho 
premises. 

The  plaintiff  contends  that  this  is  a  judgment  decreeing  a  delivery, 
becatise  the  sale  can  not  take  place  unless  the  things  to  be  sold,  be 
delivered. 

The  appellees  urge  that  the  Code  of  Practice  speaks  only  of  judg- 
ments decreeing  the  delivery  of  slaves  or  land  unjustly  withheld — 
that  in  the  present  case  tlie  plantation  and  slaves  appear  by  the  record 
to  be  in  the  actual  possession  of  the  plaintiff. 

Admitting  that  the  decree  be  for  the  delivery  of  the  plantation  and 
slaves,  it  secures  such  a  delivery  by  the  party  being  in  possession  and 
he  can  not  expect  security  for  the  performance  of  an  act  to  be  per- 
formed by  himsel£    It  is  true,  death  may  lessen  the  nimiber  of  die 
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slaves,  and  the  Mississippi  carry  off  a  part  of  the  plantation — children 
may  be  born  and  the  river  may  add  a  batture  to  the  plantation;  some 
kind  of  property  is  liable  to  increase  or  diminish  in  value,  but  the  law 
requires  an  appellant  to  give  security  that  he  will  perform  as  much 
of  a  judgment  as  he  is  directed  to  perform,  and  for  nothing  else. 

We  conclude  that  the  district  court  erred  in  considering  the  appeal 
as  devolutive  only,  and  the  sale  legal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  the  case 
remanded  for  further  proceedings,  the  plaintiff  and  appellee  paying 
costs  in  the  courts. 

SegherSj  for  the  plaintiff. 

BaviSf  for  the  defendant 


Tracy  v.  Tuyes  et  al     VII,  N.  S.  354. 

FIRST  District 

When  communication  is  made  to  a  party  months  before  trial,  that 
a  document  will  be  introduced  and  relied  on  in  defence — he  cannot 
object  that  he  was  surprised  by  its  introduction.  6  Mar  tin  j  649; 
4  a:  S.  277. 
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Balfour  v.  Chinn.     VII,  N.  S.  358. 

When  a  demand  is  in  the  alternative,  for  a  slavei  or  hia  value,  the  jury  may  find  a  irerdict 

in  favor  of  the  plaintiff  for  the  slave,  and  at  the  same  time  assesa  hia  value. 
A  possessor  in  good  faith  is  only  responsible  (or  the  fruits  from  judicial  demand. 

THIRD  District. 

PoBTER,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  sues  for  a  slave  in  the  possession  of  the  defendant , 
which  she  avers  to  be  her  property. 

He  pleads  that  he  bought  the  property  at  a  sheriff's  sale,  in  pursu- 
ance of  an  execution  issued  at  the  suit  of  Dicks,  Booker  &  Co., 
against  Wm.  Balfour,  who  now  resides  permanently  out  of  the  state 
of  Louisiana.  He  further  denies  all  the  allegations  in  the  petition, 
and  prays  that  Dicks,  Booker  &  Co.  may  be  cited  in  warranty. 

They  were  cited,  appeared  in  warranty,  and  pleaded  the  general 
issue. 

The  cause  was  submitted  to  a  jury  in  the  court  of  the  first  instance, 
who  found  a  verdict  in  favor  of  the  plaintiff  for  the  slave,  or  in  case 
of  his  failure  to  deliver  him,  for  500  dollars,  and  100  dollars  a  year 
for  his  hire,  from  the  time  he  came  into  the  possession  of  the  defendant 
until  delivered. 

The  court  rendered  judgment  in  conformity  with  the  verdict,  and 
the  defendant  and  interpleaders  appealed. 

The  first  question  in  the  cause  is,  as  to  the  propriety  of  admitting 
in  evidence,  the  copy  of  the  record  and  judgment  in  a  suit  between 
the  plaintiff  and  defendant  for  the  slave  now  sued  for.  It  is  urged 
that,  although  this  evidence  was  correctly  received  as  between  the 
original  parties,  it  could  not  affect  Dicks,  Booker  &  Co.,  the  warrantors. 
Admitting  it  could  not,  it  was  properly  received  as  between  plaintiff 
and  defendant,  and  the  correctness  of  the  decree,  as  between  them,  is 
alone  presented  for  our  decision.  No  judgment,  over  against  the 
warrantors,  was  given  in  the  court  below. 

It  is  objected  in  the  points  filed,  that  the  jury  erred  in  finding  the 
value  of  the  slave;  but  we  are  unacquainted  with  any  rule  of  our 
law  which  forbids  them  doing  so,  when  the  suit  is  in  the  alternative 
for  the  property,  or  its  value.  It  is  unnecessary  to  examine  whether 
the  pleadings,  in  this  instance,  authorised  the  verdict,  as  the  point  was 
abindoned  on  the  argument  before  this  court. 

The  jury  found  a  verdict  for  the  hire  of  the  slave  from  the  time  he 
came  into  the  possession  of  the  defendant,  and  in  this  we  think  they 


274  SUPREME  COURT. 

[BAlfbur  V.  Chinn.] 

erred.  He  bought  at  sheriff's  sale,  previous  to  the  decree  of  the  court 
introduced  in  evidence  in  this  cause,  and  like  other  possessors  in  good 
faith  he  is  only  responsible  for  the  fruits  of  the  thing  sued  for,  from 
judicial  demand. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  from 
the  defendant  the  slave  mentioned  in  the  petition,  and  that,  on  failure 
of  his  delivering  (he  same,  he  pay  to  the  said  plaintiff  the  sum 
of  five  hundred  dollars.  It  is  further  ordered,  and  decreed,  that  the 
plaintiff  do  recover  from  the  defendant  one  hundred  dollars  a  year, 
from  the  12th  of  July,  1827,  until  the  date  of  the  delivery  of  the 
negro,  or  the  payment  of  five  hundred  dollars,  his  value;  the  defen- 
dant to  pay  the  costs  of  the  court  of  the  first  instance,  and  the  plain- 
tiff those  of  appe.a1. 

Pierce^  for  the  defendant. 


Diclss  el  al  v.  Cash  et  al.     YII,  N.  S.  361. 

THIRD  District,  Judge  of  the  Fourth  presiding. 
If  the  jury  give  more  than  legal  interest,  the  plaintiff  may  release 
the  overplus  and  have  judgment 
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If  the  jury  give  more  than  legal  interest,  the  plaintiff  may  release  the  overplus  and  have 

judgment 
Before  the  arguments  on  the  merits  new  evidence  may  be  received. 
The  plaintiff  may  prove,  without  having  pleaded  it,  that  be  had  endorsed  the  note  to  an 

agent  for  collection. 
A  judgment  of  nonsuit  cannot  be  pleaded  as  rtM  judicata^  even  aAer  payment  of  costs. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  defendants  were  sued  as  makers  of  a  promissory  note.  They 
pleaded  as  exceptions:  Firsts  a  final  judgment  of  nonsuit  in  their 
favor  in  a  former  action  on  the  same  note,  and  between  the  same 
parties,  which  was  a  bar  lo  this:  and  Secondly^  the  pendency  of 
another  suit,  for  the  same  causes,  alleged  in  the  petition. 

The  court  below  overruled  these  exceptions,  and  an  answer  was 
put  in  on  the  merits.  It  contained  an  assertion  that  admitting  all  the 
allegations  in  the  petition,  and  the  documents  thereto  annexed,  the 
defendants  were  not  bound  in  law  to  pay  the  money  claimed  of  them. 

The  cause  was  submitted  to  a  jury,*  who  found  a  verdict  for  the 
plaintifis  with  six  per  cent,  interest,  from  the  date  of  the  protest  of 
the  note.  The  plaintiffs  entered  a  remiilUur  on  the  record  for  one 
per  cent,  and  the  court  after  overruling  a  motion  for  a  new  trial,  gave 
judgment  against  the  defendants  for  the  amount  of  the  obligation 
sued  on,  with  five  per  cent  interest. 

On  the  trial,  as  it  is  called  in  the  record,  of  the  exceptions,  after  the 
argument  had  commenced  on  the  part  of  the  defendants,  the  counsel 
for  the  plaintiffs  offered  evidence  to  show  he  had  paid  the  costs  of 
the  first  action  in  which  he  had  been  nonsuited.  This  evidence  was 
objected  to  on  the  ground  that  it  came  too  late,  but  the  court  admitted 
it    The  defendants  excepted. 

The  provisions  in  the  Code  of  Practice,  article  484,  under  which 
we  presume  the  objection  was  made,  are  understood  by  this  court  to 
apply  to  a  trial  on  the  merits,  and  do  not  govern  arguments  or  excep- 
tions, and  other  incidental  questions  which  may  arise  in  the  progress 
of  the  cause. 

But  admitting  they  did,  and  supposing  the  proof  was  rejected,  we 
do  not  think  the  defendants  plea  of  res  judicata  sustained.  The  evi- 
dence introduced  by  them,  merely  shows  that  a  judgment  of  nonsuit 
was  rendered.    Now,  though  it  is  true,  the  Code  of  Practice  (article 
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536)  provides,  that  such  judgment  cannot  be  pleaded  as  resjvdicaiaf 
or  in  bar  of  another  suit  for  the  same  cause  of  action,  provided  the 
plaintiff  shows  he  has  paid  the  costs  of  the  first  suit — it  by  no  means 
follows  that  a  judgment  of  this  description  can  be  pleaded  as  resjudu 
cata^  when  the  costs  of  the  suit  are  paid.  We  have  had  occasion 
more  than  once  to  notice  the  effect  which  should  be  given  to  this 
argument  confrario  senm;  and  though  it  is  frequently  true  in  the 
interpretation  of  laws,  it  is  by  no  means  conclusive.  When  an  exami- 
nation of  the  whole  subject  leads  to  a  conclusion,  that  such  was  not 
the  intention  of  the  law  maker,  these  negative  expressions  cannot  be 
considered  as  binding  in  the  same  manner  as  a  positive  enactment 
that  a  judgment  of  nonsuit  could  be  pleaded  as  res  judicata.  There 
is  no  one  who  will  peruse  the  whole  of  this  article,  and  compare  it 
with  the  French  part  of  the  law,  (lo  which  in  casesof  ambiguity,  we 
are  bound  to  look,)  who  can  doubt  for  one  moment  that  its  only 
object  was  to  afford  protection  by  a  dilatory  exception  against  the 
plaintiff  harassing  the  defendant  with  repeated  actions  for  the  same 
cause,  without  paying  the  costs  of  those  which  had  been  previously 
dismissed.  To  carry  it  any  further  would  lead  to  the  most  absurd 
consequences.  It  would  be  making  a  judgment,  which  was  rendered 
because  nothing  could  be  adjudged  on  the  merits,  final  and  conclu- 
sive between  the  parties;  and  making  that  which  the  law  contem- 
plated to  be  finaly  and  a  bar  to  another  suit,  cease  to  be  so  on  the 
payment  of  costs. 

As  a  plea  therefore  of  resjudicaiay  the  defence  set  up  by  the  de- 
fendant could  not  be  sustained,  ajid  the  court  did  not  err  in  over- 
ruling it:  as  a  dilatory  exception  it  was  defectively  pleaded,  for  there 
was  no  averment  of  the  fact  which  could  alone  make  it  so;  the  non- 
payment of  costs  by  the  plaintiffs. 

In  regard  to  the  exception  taken  to  the  introduction  of  the  decree 
of  the  Supreme  Court,  it  was  quite  surplusage  in  the  plaintiffs  offer- 
ing such  evidence.  The  proof  introduced  on  the  part  of  the  defend- 
ants did  not  show  any  appeal  to  be  pending.  The  decree  of  the 
court  below  showed  that  the  plaintiffs  had  been  nonsuited. 

We  deem  it  unnecessary  to  notice  particularly  a  bill  of  exceptions 
taken  by  the  defendants,  not  to  a  decision  of  the  court  in  settit)g  aside 
the  judgment  by  default — but  to  the  reasons  on  which  that  decision 
was  founded.  If  the  defendants  had  the  benefit  of  their  motion  as 
they  had  in  this  instance,  it  is  useless  to  inquire  into  the  course  of 
reasoning  by  which  the  judge  below  arrived  at  his  conclusions. 

On  the  trial  of  the  merits,  the  plaintiffs  introduced  as  a  witness,  the 
endorsee,  to  whom  they  had  passed  the  note  in  order  to  prove  that  it 
had  been  endorsed  to  him  as  their  agent,  and  that  he  had  not  any 
interest  in  it.  His  testimony  was  objected  to,  because  no  such  alle- 
gation was  contained  in  the  petition.  We  do  not  think  there  existed 
any  necessity  for  such  an  allegation.  The  petitioners  state  themselves 
to  be  endorsers  of  the  note.  The  proof  introduced  corresponds  with 
this  averment.    The  objection  that  they  had  parted  with  their  iitle. 
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was  matter  of  defence,  which  was  to  come  from  the  defendants,  and 
whether  that  defence  was  suggested  by  the  instrument  introduced  or 
not,  cannot  vary  the  plaintiffs'  right  to  introduce  evidence  to  destroy 
it,  nor  increase  their  obligation  to  set  it  our  specially. 

The  jury  found  a  verdict  with  six  per  cent,  interest  from  the  date 
of  the  protest.  This  was  erroneous,  and  the  plaintiffs  immediately 
entered  on  the  record  a  remittitur  of  one  per  cent.;  a  new  trial  was 
moved  for  on  the  groimd,  that  the  jury  had  erred,  and  that  the  .plain- 
tiffs had  no  right  to  correct  the  error.  We  agree  with  the  court  below, 
that  the  plaintiffs  had  a  right  to  remove  the  objection  to  the  verdict 
by  a  remittitur^  and  that  judgment  was  correctly  entered  up  for  the 
principal  of  the  note  with  five  per  cent,  interest. 

We  have  been  requested  to  confirm  the  judgment  of  the  courl 
below,  with  ten  per  cent,  damages,  but  we  cannot  accede  to  the  de* 
mand.  The  case  on  the  part  of  the  defendants,  it  is  true,  comes 
before  ns  without  a  shadow  of  defence  on  the  merits,  but  it  has  been 
most  ingeniously  contested  on  technical  grounds,  which  from  the 
previous  part  of  this  opinion,  are  seen  not  to  be  free  from  difficulty, 
and  the  appellants  may  have  honestly  l>elieved  that  some  of  those 
grounds  might  avail  them  before  this  tribanal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Pierce,  for  the  plaintiffs. 

Turner,  for  the  defendants. 


Weir  ei  al.  v.  Cox.     VII,  N.  S.  368. 

An  endoraeo  of  a  bill  ofoinhange,  who  has  no  interest  in  the  bill,  bat  endorses  It  to  faci- 
litate its  discount,  is  not  always  to  bo  considered  merely  as  a  surety. 

As  between  the  drawer  and  the  payees  who  had  agreed  to  endorse  #for  his  accommoda- 
tion, the  contract  of  suretyship  was  formed;  as  has  already  been  decided  in  this  court 
in  the  case  uf  Nolte  et  oL  o.  Their  Creditors.  So  sIm  the  payees  and  endorsers  be- 
came sureties  to  all  persons  who  miglit  take  the  bill  in  the  doe  course  of  trade.  Bat 
the  engagement  of  the  acceptor  w  is  absolute  to  pay  to  them^  nnd  there  is  nothing  in 
the  terms  of  the  obligation,  nor  we  believe  in  the  understanding  of  the  parties,  at  the 
time  they  endorsed  it,  which  creates  the  alighiost  presumption  they  intcmlod  to  be- 
eonio  sureties  to  the  aoccptor,  or  that  lie  honored  the  draft  on  their  rosponsibili^;  or 
that  they  wore  to  bo  bound  not  only  to  the  persona  to  whom  tho  bill  was  lo  bo  paid,  but 
who  to  the  pcrion  who  promised  to  pay  it  , 

Vou  IV.— 24 


/ 
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FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

l*his  is  an  action  by  the  payee  of  a  bill  of  exchange  against  the 
acceptor.  The  liability  of  the  defendant  is  set  forth  in  the  petition  in 
the  usual  manner.  The  answer  admits  the  acceptance,  but  avers 
that  the  bill  has  long  since  been  paid:  that  the  claim  is  barred  by 
prescription:  and  finally,  that  the  plaintiffs  have  deprived  the  defen- 
dant by  their  negligence  of  any  recourse  against  the  drawer,  or 
his  property,  the  bill  being  accepted  merely  for  his  accommoda- 
tion. 

The  case  was  submitted  to  a  jury  in  the  inferior  court,  who  found 
a  verdict  for  the  plaintiffs.  The  court  confirmed  it,  and  the  defen- 
dant appealed. 

Several  bills  of  exceptions  were  taken,  on  the  trial,  to  the  opinions 
of  the  judge  refusing  the  defendant  permission  to  give  in  evidence, 
letters  of  one  of  the  plaintiffs,  letters  of  the  drawer,  and  the  proceed- 
ings of  the  defendant  against  his  creditors  for  a  respite.  They  were 
rejected  on  the  ground  of  irrelevancy,  and  not  being  within  the  plead- 
ings. In  those  cases  where  the  proof  was  excluded,  because  it  varied 
from  the  defence  pleaded, the  court  was  clearly  correct;  and  an  atten- 
tive perusal  of  the  evidence  considered  to  be  irrelevant,  has  satisfied 
us  that  no  error  was  committed  in  preventing  it  also,  from  going  to  the 

jury- 

The  defendant  requested  the  judge  to  charge  the  jury,  "  that  when 
the  endorser  of  a  bill  of  exchange  has  paid  no  value  for  it,  nor  been 
in  reality  the  owner,  but  has  merely  endorsed  it  to  accommodate  the 
drawer,  and  enable  him  to  raise  money  on  it,  such  endorser,  though 
he  should  pay  the  bill  after  protest,  is  to  be  considered  as  surety  of 
the  drawer,  and  his  rights  are  to  be  regulated  as  such.''  The  judge 
refused  to  give  the  opinion  to  the  jury,  and  the  defendant  excepted. 

We  are  of  opinion  the  judge  did  not  err  in  refusing  to  give  such  a 
charge  to  the  jury.  As  between  the  drawer  and  the  payees  who  had 
agreed  to  endorse  for  his  accommodation,  the  contract  of  suretyship 
was  formed;  as  has  already  been  decided  in  this  court  in  the  case  of 
Nolte  et  qL  v.  Their  Creditors.  So  also  the  payees  and  endorsers 
became  sureties  to  all  persons  who  might  take  the  bill  in  the  due 
course  of  trade.  But  the  engagement  of  the  acceptor  was  absolute 
to  pay  to  them,  and  there  is  nothing  in  the  terms  of  the  obligation, 
nor  we  believe  in  the  understanding  of  the  parties,  at  the  time  they 
endorsed  it,  which  creates  the  slightest  presumption  they  intended  to 
become  sureties  to  the  acceptor,  or  that  he  honored  the  draft  on  their 
responsibility;  or  that  they  were  to  be  bound  not  only  to  the  persons 
to  whom  the  bill  was  to  be  paid,  but  also  to  the  person  who  promised 
to  pay  it.  When  an  attempt  is  made  not  only  to  take  a  negotiable 
instrument  out  of  the  law  merchant,  but  to  give  to  it  a  construction 
directly  opposite  to  its  literal  meaning,  a  clear  case  should  be  made 
out  of  the  intention  and  understanding  of  the  parties.    So  far  from 
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that  being  the  case,  we  do  not  believe  it  ever  entered  into  the  thoughts 
of  the  plaintiffs,  that  they  were  to  be  sureties  to  the  acceptor. — 
Nothing  at  least  of  that  kind  has  been  proved,  and  we  are  bound  to 
conclude  that  the  understanding  of  the  parties  was  conformable  to 
the  terms  of  the  C(9ntract. 

1  This  defence  we  presume  has  been  suggested,  as  it  appears  to  be 
sanctioned,  by  the  opinions  of  a  late  eminent  judge  in  England  sit- 
ting at  nisi  priiis.  But  these  opinions  have  been  since  overruled. 
Certainly  until  these  decisions  of  Lord  EUenborough,  it  never  was 
suggested  that  the  engagement  of  the  acceptor  was  not  absolute  to 
all  the  previous  parties,  and  that  nothing  could  discharge  him  but 
payment,  or  release.  The  law  merchant  of  the  United  States  is  deci- 
dedly against  the  doctrine  on  which  the  appellant  has  relied,  and  so 
also,  we  are  satisfied,  is  the  reason  of  the  thing.     Bayley  on  Bills,  121; 

2  Camp.  N.  P.  C.  185;  3  Ibid.  362;  4  Taunton,  730;  5  Jdid,  192; 
2  Starkie,  531;  6  Cowen,  484;  9  Serg.  &  Rawle,  229;  3  Kent's 
Comm.  57. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 
Hawes  and  Maybin^  for  the  plaintiffs. 
SirawbridgCy  for  the  defendant 


Lane  et  al  v.  Be  Peyster-     VII,  N.  S.  372. 

PARISH  Court  of  New  Orleans. 

An  agent  is  a  competent  witness  without  a  release. 

A  surety  on  a  bond  given  to  release  property  from  sequestration, 
is  not  a  competent  witness.  See  United  States  Bank  v.  Johnson,  5 
N.  S.  210. 
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Burroughs  v.  Jayne  et  al.    VH,  N.  S.  374. 

FIRST  District. 

The  ratification  of  a  void  contract,  cannot  aSect  the  interest  of  third 
parties. 

By  PoRTERy  J. — ^The  authorities  cited  by  plaintiff's  counsel  are 
decisive,  we  think,  in  sustaining  this  position.  Louisiana  Code, 
1789;  Ibid.  2252;  TouUiery  vol.  8,  no.  55S\  Merlin,  Questions, 
verbo  Ratification. 


Donaldson  et  al.  v.  Dorsey's  Syndic.     VII,  N.  S.  376. 

The  district  court  wu  not  without  jurisdictioii  roHone  materia  in  BuitB  against  an  estate 

administered  by  an  executor. 
And  a  possessor  under  a  sale  made  in  virtue  *of  a  judgment  of  that  court,  is  not  mala 

fide. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  remanded  from  this  court,  in  order  to  have  the  value 
of  the  improvements  made,  and  the  profits  received  by  the  insolvent, 
ascertained;  it  having  been  decided  that  he  was  without  title  to  the 
house  and  lot,  which  is  the  principal  object  of  the  present  suit. 
SN.  S. 

From  the  last  judgment  of  the  district  court  the  plaintiffs  have  ap- 
pealed, and  they  complain  that  the  court  erred  in  considering  the 
insolvent  in  bad  faith,  only  from  the  period  at  which  this  court  de- 
clared he  had  no  title;  they  complain  also,  that  the  improvements  are 
overvalued  and  the  profits  undervalued. 

Their  counsel  has  made  the  following  points: 

1.  The  insolvent  bought  in  bad  faith. 
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2.  If  he  did  not,  his  bad  faith  began  at  the  institution  of  the  suit 
for  the  recovery  of  the  premises. 

3.  Or  on  the  institution  of  a  previous  suit,  which  was  discontinued; 

4.  Or  on  the  institution  of  the  plaintiffs'  suit  for  the  provisional 
possession. 

5.  The  evidence  established  a  different  value  of  the  improvements 
and  profits. 

I.  The  insolvent  purchased  at  a  sale  under  a  judgment  of  the  dis- 
trict court,  at  the  instance  of  a  person  who  styled  himself  agent  of 
the  executrixes  of  C.  Van  Pradelle,  the  plaintiffs'  mother. 

And  it  is  urged  the  sale  is  a  nullity,  being  ordered  by  a  court  with- 
out jurisdiction,  and  the  objections  made  by  these  plaintiffs  in  a  suit 
lately  determined,  in  which  the  present  plaintiffs  recovered  sundry 
slaves  from  Hull,  a  purchaser  under  circumstances  not  absolutely  the 
same  as  the  insolvent,  but  in  many  points  similar. 

If  the  district  court  was  absolutely  without  jurisdiction,  t.  e.,  if  they 
were  so^raiione maieriaB^ihe  objection  would  prevail — but  the  point 
is  now  settled  that  district  courts  are  not  without  jurisdiction  ratione 
malerixj  in  cases  of  vacant  estates,  or  of  estates  administered  by 
executors.    Tabor  v.  Johnson,  3  N.  S.  674, 

The  striking  difference'between  the  present  case  and  that  in  which 
the  plaintiffs  recovered  from  Hull,  the  existence  of  a  judgment  decree- 
ing the  sale,  distinguishes  the  cases;  and  the  insolvent  bought  at  a 
sale,  which  would  have  transferred  the  property  to  him,  if  the  per- 
son mentioned  there,  held  as  the  testatrix  had  been  really  dead;  the 
estate  would  have  passed,  unless  the  minority  of  the  heirs  would 
have  prevented  it;  but  this  circumstance  would  have  rendered  the  sale 
voidable  not  void;  the  nullity,  if  any,  would  be  a  relative  one. 

The  absence  of  proof  of  the  testatrix's  death,  makes  her  living  to 
be  presumed,  and  then  the  insolvent's  title  fails,  because  his  vendors, 
the  plaintiffs  in  the  suit,  had  no  title. 

On  the  first  point  we  think  the  district  court  did  not  err,  in  consi- 
dering the  insolvent  as  a  dona  fide  purchaser. 

II,  1 1 1,  and  IV.  On  the  three  following  points  the  appellee's  princi- 
pal reliance  is  in  the  provisions  of  the  new  Civil  Code,  495,  3416. 
The  sale  under  consideration  is  anterior  to  the  Code  and  the  rights 
to  which  it  gave  rise  must  be  regulated  by  the  laws  in  vigor  at  the 
time.  So  the  court  is  not  precluded  from  the  inquiry  whether  the 
purchaser  knew,  before  judgment,  that  he  was  without  title.  His 
title  depended  on  the  circumstance  of  the  plaintiS^s  mother  having 
died  before  the  letters  testamentary  were  granted  to  the  persons 
named  in  her  will,  as  executrixes.  The  moral  presumption,  in  every 
part  of  the  world,  where  a  vessel  on  a  coasting  voyage  does  not  ar- 
rive within  the  year  after  her  departure,  and  is  not  heard  of,  is  that 
she  foundered  within  that  period.  In  I^onisiana  the  legal  presump- 
tion does  not  arise  perhaps,  till  the  person,  if  living,  would  be  one  hun- 
dred years  old.  The  executrixes  residing  in  Maryland,  and  having 
sent  their  powers  from  thence^  and  the  suit  being  in  their  capacity  of 
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executrixes,  the  insolvent,  we  presume,  might  have  believed  either 
that  direct  proof  was  made  of  her  death,  or  such  circumstances  esta- 
blished, which  authorised  the  grant  of  the  letters.  He  might  possibly 
believe  that  the  plaintiffs'  mother  was  dead.  His  error  would  then 
be  an  error  of  fact.  He  knew  that  he  had  never  heard  of  her  dea.th, 
but  he  could  not  know  that  no  one  else  had,  and  the  suit  in  which 
the  house  and  lot  were  sold,  would  induce  an  honest  man  to  believe 
not  only  that  she  was  dead,  but  that  her  death  was  known. 

We  conclude  that  the  insolvent's  possession  before  the  judgment 
declaring  he  had  no  title,  was  not  in  bad  faith. 

V.  The  last  point  relates  to  a  question  of  evidence.  We  have 
examined  the  testimony.  In  such  cases  the  weight  the  judge  a  quo 
gives  it,  generally  influences  our  judgment. 

In  the  absolute  absence  of  moral  bad  faith,  the  party  who  relies  on 
the  technical,  must  make  his  case  perfectly  clear. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

AT  Calebs  for  the  plaintiffs. 

Henneny  for  the  defendant. 


Mounot  V.  Williamson.     VII,  N.  S.  381. 

When  *a  property  is  sold  by  the  fiheriff,  subject  to  a  morigRget  and  not  sabject  to  the 

payment  of  the  mortgage,  the  parchaser  is  not  responsible  for  the  lien. 
And  if  the  property  sold  does  not  amount  to  the  mortgage,  there  is  no  sale. 
It  is  sufficient  notice  of  such  mortgage,  that  it  is  mentionod  in  the  act  of  sale. 

SECOND  District,  Judge  of  the  Eighth  presiding. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  that  he  was  possessor  of  a  slave,  on  which 
his  vendor  held  a  mortgage  for  400  dollars,  and  had  obtained  a  writ 
of  seizure  and  sale,  and  the  defendant  purchased  her  at  a  sheriff's 
sale,  under  an  execution  against  him,  the  present  plaintiff,,  for  the  sum 
of  150  dollars,  which  was  less  than  the  sum  she  was  mortgaged  for. 
The  petition  concludes  with  a  prayer  that  the  sale  be  set  asidei  and 
that  he  may  have  judgment  for  the  slave  or  her  value. 

The  defendant  averred  himself  the  legal  owner  of  the  slave,  and 
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that  Jf  aoy*  writ  of  seizure  and  sale  issued,  it  was  illegally  and  impro- 
vidently  issued.     He  denied  all  the  other  allegations.  I 

The  defendant  had  judgment,  and  the  plaintiff  appealed. 

The  statement  of  facts  shows  that  the  following  documents  were 
introduced: 

The  sheriff's  sale  to  the  defendant.  May  16,  1824. 

The  execution  issued  in  favor  of  Oufilho  against  the  plaintiff. 

The  parish  judge's  certificate  of  his  mortgage. 

The  writ  of  seizure  and  sale  in  favor  of  Arbonneaux,  the  plaintiff's 
vendor,  April  16,  1824. 

Parol  evidence  pf  the  slave  being  in  the  defendant's  possession. 

The  appellant's  counsel  contends  that, 

1.  The  sale  is  illegal  as  the  price  is  not  equal  to  the  amount  of  the 
mortgage. 

2.  The  registry  of  the  vendor's  lien  was  not  a  necessary  guard  to 
the  appellee,  whose  title  shows  he  had  notice. 

3.  The  sheriff  should  have  sold  subject  to  the  payment  of  the  mort-> 
gage,  and  not  subject  to  the  mortgage. 

The  appellee  contends  that, 

1.  There  is  no  privity  of  contract  between  him  and  the  appellant, 
nor  any  proof  that  the  founer  profited  by  any  injury  sustained  by  the 
latter. 

2.  The  act  of  1817  requires  only  that  the  sheriff  should  sellsub- 
ject  to  such  mortgages  as  may  exist — the  clause  inserted  that  the  sale 
was  subject  to  the  order  of  seizure,  is  a  mere  surplusage. 

3.  The  order  of  seizure  in  the  present  case  illegally  and  improvi- 
dently  issued,  being  claimed  on  no  authentic  act^  but  on  one  signed 
by  a  notary  only,  and  not  by  two  witnesses. 

4.  The  order  of  seizure,  even  if  legal,  could  give  no  right  to  any 
but  to  Arbonneaux. 

5.  The  certificate  of  the  parish  judge,  produced  by  the  sheriff, 
repels  any  presumption  of  notice  arising  from  any  part  of  the  she- 
riff's deeds. 

6.  The  appellee,  were  he  to  pay  the  price  to  the  appellant,  would 
be  still  liable  to  Arbonneaux. 

We  are  of  opinion  that  the  appellee,  although  he  bought  a  slave 
subject  to  a  mortgage  of  400  dollars,  for  150  dollars,  did  not  bid  550 
dollars,  but  150  dollars  for  the  slave,  i.  e.,  less  than  the  sum  she  was 
mortgaged  for;  and  therefore  there  was  no  legal  sale.  Landreaux  v. 
Hazzelton,  I  N.  S.  600;  De  Armas  v.  Morgan,  3  N.  S.  604;  Balfour 
V.  Chew,  4  N.  S.  154. 

We  also  think  that  the  express  mention  in  the  bill  of  sale,  is  evi- 
dence of  the  existence  of  the  mortgage,  notwithstanding  the  certifi- 
cate of  the  parish  judge;  for  the  certificate  goes  only  as  to  mortgages 
recorded  in  his  office,  not  as  to  those  that  may  exist  without  a  record 
there,  or  on  record  any  where  else. 

So  that  the  appellant  ought  to  have  recovered,  unless  there  be 
something  in  the  possession  of  the  appellee  that  prevents  it. 
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I.  The  absence  of  any  privity  of  contract  between  the  appellant  and 
appellee  is  alleged.  We  are  not  prepared  to  admit  that  there  is  no 
privity,  for  were  the  appellee  evicted  by  any  but  the  appellant's  ven- 
dor, he  would  have  a  right  to  demand  from  the  appellant  the  amount 
of  the  debt  paid  to  the  creditor,  on  the  fieri  facias^  and  perhaps  this 
right  would  exist  if  evicted  by  the  vendor.  It  is  true,  there  is  no 
evidence  of  the  appellee  having  been  benefitted  by  any  injury  sus- 
tained by  the  appellant.  But  should  the  appellant  be  compelled  to 
pay  his  vendor,  in  the  absence  of  a  personal  obligation  of  the  appellee 
to  pay  any  more  than  his  bid,  he  might  suffer  and  the  appellee  be 
benefitted  thereby. 

II.  The  statute  says  the  property  shall  be  sold  subject  to  the  pay- 
ment, by  the  purchaser,  of  the  previous  mortgages  or  privileges. 

III.  It  is  true  the  writ  of  seizure  and  sale  issued  illegally  and 
improvidently,  on  a  mortgage  sous  seing  priv6.  Of  this  the  mort- 
gagee might  have  complained,  and  the  writ  would  have  been  set 
aside.  The  creditor  on  the  fieri  facias^  might,  perhaps,  have  directed 
the  sheriff  not  to  regard  the  mortgage,  but  neither  did  so,  and  the 
sheritTs  sale  must  be  taken  pro  est  sonat:  a  sale  to  which  tlie  credi- 
tor and  debtor  in  the  execution  are,  by  their  silence,  presumed  to  have 
assented,  and  to  which  the  appellee  must  be  bound,  because  he  will- 
ingly became  a  party  thereto. 

The  appellant,  had  he  demanded  then  the  writ  of  seizure  and  sale^ 
would  in  foro  conscientix  have  done  an  injury  to  his  vendor — the 
creditor  in  the  fieri  facias^  was  perhaps  bound  in  foro  conscieniias 
not  to  resist  the  execution  of  the  order  of  seizure  and  sale,  if  it  did 
not  retard  or  jeopardise  his  payment.  Their  consent  must  be  pre- 
sumed from  their  silence.  The  appellee  having  become  a  party,  for 
his  own  benefit,  to  a  contract  which  left  the  purchased  property 
bound  for  the  appellant's  debt,  without  undergoing  the  personal 
obligation  of  paying  it,  did  not  bid  a  sum  exceeding  the  amount  of 
the  mortgage.  In  such  a  case  we  have  said  there  is  no  sale.  As  to 
him,  the  order  of  seizure  and  sale  is  as  binding  as  if  the  mortgage 
resulted  from  an  authentic  act. 

IV.  The  appellant's  right,  now  insisted  on,  results  from  the  ille- 
gality of  the  sale,  and  not  from  the  order  of  seizure,  which,  it  is  true, 
gave  no  right  to  any  but  the  vendor. 

V.  The  consequences  of  the  certificate  have  been  examined. 

VI.  We  have  said  the  appellee  is  not  personally  bound  to  pay  the 
mortgage:  by  surrendering  the  mortgaged  slave,  he  will  be  discharged 
from  any  liability. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  the  sale  set 
aside;  and  that  the  appellant  recover  the  slave  mentioned  in  the  peti- 
tion, with  the  value  of  her  labor,  while  in  the  appellee's  possession, 
to  be  assessed  in  the  district  court;  he  reimbursing  thereout,  or  other- 
wise to  the  appellee,  the  sum  mentioned  in  the  sheriff's  bill  of  sale,  as 
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the  consideration  of  it,  with  interest  at  five  per  cent.;  the  appellee 
paying  costs  in  both  courts. 

Morse,  for  the  plaintiff. 

EustiSy  for  the  defendant. 


Acosta  V.  Robin.     VII,  N.  S.  387. 

The  natural  Either  ctonot  compel  the  mother  of  a  nataral  child  to  giTe  up  to  him  the 

poMKSflioo  of  Buch  child. 
There  lia  no  tatorahip  until  the  death  of  the  &ther  or  mother. 

PARISH  Court  of  New  Orleans. 

PoRTBB^  J.y  delivered  the  opinion  of  the  court. 

The  contest  in  this  case  arises  out  of  the  conflicting  pretensions  of 
the  father  and  mother  of  a  natural  child;  each  claims  the  right  of 
having  the  possession  and  care  of  it.  The  parish  judge  decided 
against  the  petitioner,  and  he  appealed. 

The  evidence  shows  that  the  child  was  acknowledged  by  the  father, 
who  was  a  party  to  the  act  of  baptism,  in  which  he  is  stated  to  be 
such.  It  is  also  shown,  that  the  parties  lived  for  years  in  a  state  of 
concubinage.  The  defendant  has  urged  that  the  acknowledgment 
of  the  father  does  not  make  proof  against  her.  This  is  true,  but 
taking  the  whole  proof  in  the  case,  there  is  little  doubt  left  in  our 
minds,  that  the  petitioner  is  the  father  of  the  child  claimed  in  the 
petition.    Civil  Code,  48,  art.  27. 

Considering  him  such,  the  next  question  is,  has  he  the  right  in  law 
to  the  care  of  his  natural  child,  in  opposition  to  the  mother?  This  is 
the  first  time  in  our  experience  that  the  question  has  been  presented 
to  our  courts,  but  it  is  not  a  novel  one  in  our  jurisprudence.  It  has 
been  long  settled  there. 

In  support  of  the  pretensions  of  the  appellant  it  has  been  urged 
that  the  father  is  the  natural  tutor  of  his  child.  But  in  our  judgment 
there  can  be  no  tutor  to  a  child  while  the  father  and  mother  are  alive. 
The  first  law  of  the  16th  title  of  the  6th  Partida  declares  tutelar  in 
I^tin,  to  be  that  guardianship  which  is  given  over  minor  orphan  chil- 
dren, not  minors  alone,  as  stated  in  Moreau  &  CHrleton's  translation 
of  the  law.  The  words  are  tuieia  tanto  quUre  dicer  en  lalin  como 
guarda  en  romance^  que  es  dada  6  oiorgada  al  huerfano  libre,  me* 
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nor  de  caiorce  anos.  The  commentators  on  this  law,  understand  it 
as  conferred  only  for  children,  who  have  lost  father,  or  mother,  or 
both.  Our  Code  declares  tutorship  by  nature  to  be  the  right  of  the 
surviving  father,  or  mother,  on  the  dissolution  of  the  marriage  by 
the  death  of  one  of  them,  to  be  tutor  of  the  children.  It  contemplates 
the  father  to  act  in  another  character  during  the  marriage,  and  calls 
him  the  administrator  of  the  estate  of  his  minor  children.  The  opin- 
ion of  the  French  commentators  on  the  articles  of  the  Napoleon  Code, 
which  are  the  same  as  ours  on  this  subject,  is  that  there  is  no  tutor- 
ship until  the  death  of  the  father  or  mother.  Civil  Code,  58,  art  5 
and  6;  Paillet  on  the  Code  Napoleon^  art.  389;  Toullierj  vol.  2,  liv, 
1,  iil.  10,  no.  1090. 

The  right  therefore  set  up  in  this  instance  in  behalf  of  the  father, 
can  derive  no  support  from  the  laws  relating  to  tutorship;  if  it  exist 
at  all,  it  must  be  found  in  that  which  treats  of  the  paternal  power,  la 
patria  poiestad. 

But  we  are  satisfied  that  it  does  not  confer  any  such  power  on  the 
father  of  bastard  children  even  when  acknowledged  by  them.  It  did 
not  do  so  in  Rome,  where  the  authority  of  parents  was  carried  fur- 
ther than  in  any  other  civilised  country.  The  institutes  of  Justinian 
declare,  that  the  children  whom  we  have  under  our  power  are  those 
which  are  born  in  legitimate  marriage.  The  Digest  has  an  express 
provision  that  natural  children  can  not  be. brought  under  the  pater- 
nal authority;  {palriam  poieslntem  )  The  second  law  of  the  ITth- 
title  of  the  4th  Partida^  provides,  that  natural  children  are  not  in  the 
power  of  the  father  as  legitimate  children  are,  and  the  Spanish  com- 
mentators state  their  law  to  be  in  conformity  with  this  provision. 
Pariidas  4f  tit.  17 j  law  2;  FebrerOy  p.  l^  cap.  12,  sect.  3,  no.  17; 
Institutes,  lib.  1,  tit.  9;  Digest,  lib.  1,  tit.  6,  no.  11;  Merlin,  Re- 
pertoire, verbo  Puissance  Paternelle,  343. 

The  case  was  argued  before  us  on  the  provisions  of  our  Code  alone, 
we  have  gone  into  the  examination  of  the  law  as  it  previously  stood, 
to  show  more  clearly  the  construction  we  should  put  on  that  provi- 
sion of  our  Code  which  declares  <<  that  bastards  are  not  submitted  to 
paternal  authority,even  where  they  have  been  legallyacknowledged;'* 
and  believing  as  we  do,  that  this  provision  (which  is  not  founded  in 
the  Napoleon  Code)  was  taken  from  the  laws  of  Spain,  and  intro- 
duced in  conformity  with  the  doctrine  established  there,  we  think 
there  can  not  be  a  doubt  that  it  repels  the  demand  made  by  the  peti- 
tioner.    Code,  5Q,  59. 

Toullier,  in  commenting  on  the  Napoleon  Code  which  repealed  the 
civil  law,  and  contains  no  provision  such  as  that  first  cited  trom  ours, 
seems  to  consider  that  in  tender  age  the  child  should  be  confided  to 
the  mother,  but  that  as  it  advances  in  life  the  reasons  in  favor  of  her 
having  the  possession  are  not  so  conclusive.  He  considers  it  a  ques- 
tion left  to  the  prudence  of  the  magistrate  under  all  the  circumstances 
of  the  case,  and  that  the  right  should  be  conferred  on  either  father  or 
mother,  as  the  interest  of  the  minor  may  dictate.  If  we  had  such  a 
discretion,  the  facts  of  this  case  would  induce  us  to  prefer  the  mother. 
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There  is  a  claim  in  the  petition  for  one  thousand  dollars,  in  case 
the  father  can  not  get  the  child:  we  doubt  much  whether  two  such 
demands  can  be  joined;  but  admitting  they  could,  the  evidence  does 
not  authorise  judgment  in  his  favor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

RodrigueZj  for  the  plaintiflf. 

Moreau,  for  tho  defendant. 
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M'Micken  v.  Riley  et  ah,  Administrators. 

VII,  N.  S.  393. 

When  the  tppellee  is  abeent,  and  has  two  attoraeys  on  record,  the  citation  may  be  eerred 
on  either. 

When  the  judge  certifies,  the  preanmptioo  is  that  the  counsel  did  not  agree  on  the  state- 
ment 

The  law  has  not  fixed  the  period  daring  which  the  judge  may  oertily. 

THIRD  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

I'he  defendants  are  stated  in  the  petition,  to  have  been  appointed 
administrators  in  the  state  of  Mississippi  of  a  debtor  of  the  petitioners, 
named  Samuel  Kiley.  The  petition  sets  out  the  cause  of  action  to 
be  a  debt  due  by  the  intestate  in  his  lifetime;  and  avers  th^t  the 
defendants  have  taken  into  their  possession  the  whole  of  his  estate, 
and  by  doing  so,  have  mndc  themselves  responsible  by  the  laws  of 
Mississippi  for  the  debt  due  the  plaintiff.  It  concludes  with  a  prayer 
that  an  attachment  may  issue  against  the  goods  and  chattels,  &c.,  of 
the  defendants.  ^  And  that  it  be  ordered,  adjudged  and  decreed,  that 
the  said  John  Y.  Riley,  and  the  said  Henry  Cage  pay  to  your  peti- 
tioner, the  said  sum  of  923  dollars,  with  interest  and  costs.'' 

The  defendants  pleaded  as  exceptions  to  the  action, 

1.  Tliat  there  was  no  cause  of  action  set  forth  in  the  petition  against 
them. 
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2.  That  they  \rere  only  administrators  of  the  estate,  and  not  liable 
individually. 

3.  Sundry  errors  apparent  on  the  face  of  the  proceedings. 

4.  The  insufiSciency  of  the  affidavit. 

5.  The  pendency  of  another  suit  for  the  same  cause  of  action,  in 
the  state  of  Mississippi,  as  administrators. 

6.  Because  the  property  of  the  defendants  is  not  liable  or  bound 
for  the  payment  of  another  person's  debt. 

In  addition  to  these  exceptions  an  answer  was  put  in  containing 
the  general  issue;  a  repetition  of  the  allegations  already  set  forth  in 
the  exceptions,  that  a  suit  for  the  same  cause,  and  between  the  same 
parties,  was  pending  in  the  state  of  Mississippi,  and  a  prayer  in 
reconvention. 

The  exceptions  were  overruled,  and  the  case  tried  on  its  merits  by 
a  jury,  who  found  for  the  plaintiff.  The  court  confirmed  the  verdict, 
and  the  defendants  appealed. 

The  appellee  has  moved  in  this  court  to  dismiss  the  appeal  on 
three  several  gronnds. 

1.  Because  there  has  been  no  sufficient  legal  service  of  the  citation 
of  appeal,  nor  any  legal  return  to  show  the  service. 

2.  Because  there  is  no  statement  of  facts,  nor  any  thing  answering 
in  a  sufficient  legal  form  to  supply  the  defect. 

3.  Because  there  is  not  a  legal  and  proper  certificate  of  the  judge 
a  quOj  that  the  record  contains  all  the  facts  on  which  the  cause  was 
tried. 

I.  The  return  of  the  sheriff  is  in  the  following  words:  "Served 
16th  September,  *IS28,  a  copy  of  this  citation  of  appeal  on  Isaac 
Johnson,  Esq.  one  of  the  attorneys  for  Charles  McMirken,  who  is  at 
present  residmg  out  of  the  state  of  Louisiana;  also  a  cenified  copy  of 
appellant's  petition  of  appeal  in  the  town  of  St.  Francisville"  The 
582d  article  of  the  Code  of  Practice,  states  that  "  the  sFieriff  shall  serve 
the  petition  and  citation  on  the  appellee  if  he  reside  within  the  state, 
or  his  advoc;ite,  if  he  do  not,  by  delivering  acopy  of  the  same  to  such 
appellee  or  his  advocate^  or  by  leaving  it  at  the  place  of  their  usual 
domicil." 

Where  there  are  two  attorneys  on  record,  as  was  the  case  here, 
we  think  a  service  on  one  of  them,  is  a  compliance  with  both  the 
letter  and  spirit  of  the  luw.  The  return  of  the  officers  states  the 
appellee  to  be  a  non-resident  of  the  slate  at  the  time  of  the  servire, 
and  this  appears  to  us  sulRcient  under  the  Code  of  Practice.  By  the 
law  as  it  stood  previous  to  that  Code  being  adopted,  the  absence  of 
the  party,  and  the  authority  of  the  attorney,  must  have  been  shown 
by  a  special  affidavit.     But  these  seem  to  be  no  longer  required. 

II.  The  judgment  was  rendered  the  7th  of  May-,  1828.  'J  he  certifi- 
cate of  the  judge  is  of  the  20th  of  November  of  the  same  year,  and  is 
in  the  following  words:  "  1  certify  that  the  record  in  this  case  contains 
all  the  evidence  adduced  by  the  parties  on  the  trial  thereof 

The  first  objection  made  to  this  certificate  is,  that  by  the  provision 
Vou  IV.— 25 
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of  the  Code  of  Practice,  the  judge  is  not  permitted  to  give  a  certifi- 
cate except  when  the  parties  disagree,  and  that  there  is  no  evidence 
here  that  the  event  had  occurred  which  authorised  him  to  act.  This 
objection  was  taken  in  the  case  of  Gayoso  v.  Garcia,  I  N.  S,  324, 
on  provisions  of  law  similar  to  those  contained  in  the  Code  of  Prac- 
tice; we  were  then  of  opinion,  that  the  judge  must  be  presumed  to 
have  given  his  certificate  on  the  occurrence  of  those  events  which 
empowered  him  to  make  it,  and  that  if  the  fact  were  otherwise,  it 
was  the  duty  of  the  appellee  to  establish  it.  Officers  of  such  high 
station,  in  whom  the  law  reposes  so  much  confidence,  cannot  be  pre- 
sumed to  have  volunteered  their  services  in  cases  where  the  law  did 
not  enable  them  to  act  1  A^.  S.  324.  See  also  Trepagnier's  Heirs  v. 
Butler,  12  Martin,  534. 

The  next  objection  made  to  the  certificate  is  the  time  at  which  it 
was  made  out.  It  appears  to  have  been  given  six  months  and  more 
after  the  judgment  was  signed. 

The  act  of  the  legislature  which  first  provided  the  mode  of  enabling 
this  court  to  revise  the  decisions  of  inferior  tribunals  on  questions  of 
fact,  after  prescribing  the  different  modes  by  which  a  statement 
could  be  made,  contained  a  clause  to  this  effect,  <'  which  statement 
may  be  made  at  any  time  before  judgment  at  the  request  of  one  of 
the  parties." 

A  case  soon  arose  under  this  enactment,  and  was  brought  before 
the  court,  who  were  of  opinion  that  a  statement  made  after  judgment 
could  not  enable  the  appellant  to  have  the  decision  of  the  inferior  tri- 
bunal examined.  The  reasons  in  favor  of  the  policy  and  wisdom  of 
such  a  rule,  and  those  which  showed  the  construction  to  be  the  true 
legal  interpretation  of  the  act,  are  given  at  length  in  the  case  as  re- 
ported, and  they  appear  to  us  still  correct.     3  Martin^  201. 

In  the  year  1S17,  the  legislature  declared  that  whenever  all  the 
facts  proved  in  a  suit  shall  appear  on  the  record  by  the  written  docu- 
ments filed  in  the  same,  it  shall  be  sufficient  that  the  judge  below  do 
certify  that  the  record  contains  all  the  matters  on  which  the  case  was 
tried  m  the  first  instance.     Acts  of  1817,  p.  34,  sect.  13. 

The  act  not  having  specified  any  time  at  which  the  judge  might 
give  this  certificate,  it  was  held  by  this  court  he  might  do  it  at  any 
lime,  when  the  cause  was  tried  on  written  documents. 

The  586th  article  of  the  Code  of  Practice  is  in  these  words.  "  If 
the  testimony  produced  in  the  cause  have  been  taken  in  writing,  and 
if  the  record  contain  all  the  evidence  produced  in  the  suit,  the  judge 
shall  certify  at  the  foot  of  the  records,  that  they  contain  all  the  evi- 
dence adduced  by  the  parties,  otherwise  he  must  make  a  statement 
of  facts  in  the  manner  hereinafter  provided." 

The  expressions  of  the  article  in  relation  to  the  certificate  of  the 
judge  are  the, same  as  those  contained  in  the  act  of  1817.  No  time 
is  prescribed  at  which  he  shall  give  it.  The  only  difference  in  the 
enactment  is,  that  now  he  may  certify  when  the  parol  evidence  is 
reduced  to  writing,  formerly  he  could  not  do  so,  unless  the  cause  was 
tried  on  written  documents. 
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As,  therefore,  no  limitation  is  fixed  to  the  time  in  which  this  certi- 
ficate may  be  given,  this  court  cannot  malce  one.  With  the  wisdom 
of  the  rule,  we  have  nothing  to  do.  We  must  obey  it  in  the  sense 
in  which  we  understand  the  legislature  to  have  passed  it. 

It  appears  to  us  that  on  the  merits  there  is  no  cause  of  action 
against  the  defendants  in  their  individual  capacity.  The  petition 
states  they  were  appointed  administrators  in  the  state  of  Mississippi. 
No  law  of  that  state  has  been  produced  in  evidence  which  makes  the 
acceptance  and  acting  in  such  an  office  a  ground  of  personal  respon- 
sibility. Nothing  is  averred  or  proved,  which  would  make  them 
responsible  by  the  laws  of  our  state. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  there  be 
judgment  for  the  defendants  as  in  case  of  nonsuit,  with  costs  in  both 
courts. 

Turnery  for  the  plaintiff. 

WatiSy  for  the  defendants. 


Adams  v.  Lewis.     YII,  N.  S.  400. 

It  Ib  not  necessary  after  stating  the  residence  of  the  defendant  to  be  in  meh  a  eotmiy,  to 

add  the  words  state  of  Louisiana. 
If  the  plaintiff  bring  inconsistent  demands  in  different  actions  he  may  renounce  all  benefit 

to  be  derived  from  the  first,  in  the  court  where  the  second  is  pending,  and  proceed  with 

the  last  instituted. 
If  there  be  a  demand  in  reconvention,  plaintiff  cannot  dismiss  the  suit,  so  as  to  prevent 

the  deftndant  having  judgment  against  him,  but  he  may  waive  benefit  to  be  derived 

from  it. 

FOURTH  District,  Judge  of  the  Third  presiding. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  is  the  rescission  of  the  sale  of  a  plantation 
and  slaves,  with  damages,  the  vendee  having  failed  to  comply  with 
his  part  of  the  contract. 

The  defendant  filed  various  exceptions  to  the  petition. 

1.  To  the  jurisdiction  of  the  court;  that  it  does  not  appear  that  the 
court  before  which  the  suit  is  brought  is  one  of  the  courts  of  the  state 
of  Louisiana. 

2.  The  residence  of  the  plaintiif  not  sufficiently  shown. 
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3.  Nor  that  of  the  defendant. 

4.  The  plantation  and  slaves  are  not  shown  to  be  within  the  state. 

5.  A  suit  pending  for  the  consideration  of  the  sale. 

6.  Another  suit  for  the  same  property. 

There  is  a  prayer  for  setting  aside  the  writ  of  sequestration  because 
it  improperly  issued. 

The  court  dismissed  the  petition,  and  the  plaintiff  appealed.  The 
1st,  2d,,  3d  and  4th  exceptions  are  all  bottomed  on  the  absence  of 
averments  in  the  petition — that  the  parish  in  which  suit  is  brought, 
the  court  to  which  the  petition  is  addressed,  or  the  parish  wherein 
the  parties  are  stated  to  live  and  the  property  to  be  situated,  are 
within  the  state  of  Louisiana. 

The  petition  is  addressed  "to  the  judge  of  the  fourth  district,  sit- 
ting in  and  for  the  parish  of  Iberville."  The  petitioner  avers  himself 
to  be  of  the  parish  of  Iberville.  The  defendant  is  described  as  of 
the  same  parish,  and  the  property  is  averred  to  be  situated  therein. 

This  in  our  opinion  was  sufficient  without  the  words  state  of  Loui- 
siana. Courts  of  justice  take  notice,  and  are  presumed  to  know  the 
territorial  and  judicial  divisions  of  the  state  or  kingdom  to  which 
they  belong.  The  objection  made  in  this  instance  would  be  too 
technical  if  offered  against  an  indictment  at  common  law.  For  it  is 
not  required  or  necessary  in  that  instrument,  to  aver  that  the  county 
in  which  the  offence  was  committed  was  in  England. 

The  otily  question  in  the  case  which  presents  the  slightest  diffi- 
culty, is  in  relation  to  the  plea  which  discloses  the  pendency  of  an- 
other suitgrowing  out  of  this  contract. 

On  the  first  instalment  becoming  due,  the  plaintiff  commenced  an 
action  to  enforce  the  payment  of  it.  The  suit  was  yet  pending  in  the 
Supreme  Court,  when  that  now  before  us  was  instituted. 

The  defendant  rests  his  objection  on  two  distinct  grounds.  First, 
that  the  plaintiff  can  not  maintain  two  actions  at  the  same  time,  for 
the  thing,  and  the  price  of  the  thing;  and,  secondly,  because  there  is 
another  suit  pending  for  the  same  object,  and  growing  out  of  the 
same  cause  of  action. 

The  last  ground  may  be  dismissed  from  our  consideration,  for  the 
evidence  is  that  the  suit  pending  is  not  for  the  same  object.  The 
first  ground  requires  more  attention. 

The  Code  of  Practice,  art.  149,  provides,  that  the  plaintiff  is  not 
allowed  to  cumulate  several  demands  in  the  same  action,  when  one 
of  them  is  contrary  to,  and  precludes  another.  A  vendor  can  not 
demand  at  the  same  time  the  rescission  of  the  sale  he  had  made,  and 
the  price  for  which  it  was  made.  He  must  decide  for  one  or  other  of 
the  two  causes  of  action,  as  the  one  precludes  the  other. 

This  prohibition  is  confined  in  terms,  to  a  cumulation  in  the  same 
action.  But  in  its  spirit  we  thiiik  with  the  counsel  of  the  appellee, 
that  it  prohibits  the  inconsistent  demands  in  two  distinct  actions. 

The  plaintiff  however  contends,  that  he  too  complied  with  the  spi- 
rit of  it,  in  entering  a  waiver  on  record  of  all  claim  or  advantage  under 
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the  first  saity  and  electing  to  proceed  on  the  second:  that  this  act  on 
his  part  brings  him  within  the  conchiding  clause  of  the  article  cited, 
which  declares  that  in  cases  of  this  kind  the  petitioner  must  decide 
which  of  the  two  he  will  proceed  on. 

We  think  it  did,  and  the  court  below  erred  in  dismissing  the  peti- 
tion. It  was  to  all  intents  and  purposes  an  election  on  his  part  which 
of  the  remedies  he  would  pursue.  It  would  have  been  sufficient  had 
both  demands  been  in  the  same  action,  and  it  cannot  make  him  in 
any  worse  situation  that  they  were  in  two  separate  actions. 

In  snpport  of  the  decision  of  the  court  below,  and  consequently  in 
opposition  to  the  opinion  just  announced,  several  grounds  have  been 
taken.  First,  it  is  said  that  the  suit  being  pending  in  another  court  he 
had  no  longer  any  control  over  it,  and  could  not  dismiss  it.  But 
though  he  could  not  dismiss  the  suit,  he  might  renounce  all  advan- 
tages under  it.  The  place  where  he  made  the  inconsistent  demands, 
can  not  affect  his  right  of  deciding  between  them  It  is  sufficient  if 
he  does  so  before  the  court  where  one  of  the  causes  is  pending,  to 
enable  that  court  to  proceed  with  the  claim  to  which  he  gives  a  pre- 
ference. All  that  it  should  require  is,  that  the  election  be  made  in 
such  a  manner,  as  would  prevent  the  plaintiff  taking  advantage  of 
the  contrary  demand.  That  put  on  record  here,  was  an  ample  secu- 
rity against  the  other  suit.  The  Code  of  Practice  does  not  exact 
from  a  party  who  has  cumulated  two  demands  in  the  same  petition, 
that  he  shall  formally  dismiss  one  of  them.  It  requires  him  to  choose 
between  them.  If  the  rules  in  the  Code  of  Practice  in  relation  to 
two  contrary  demands  in  the  same  action,  be  extended,  as  we  think 
they  ought,  to  the  same  kind  of  demands  in  separate  actions  for  the 
protection  of  the  defendant;  we  see  no  reason  why  the  same  means 
of  getting  rid  of  them  should  not  be  afforded  to  the  plaintiff  in  both. 
A  contrary  rule  would  be  extending  the  equity  of  the  statute  for  the 
benefit  of  the  defendant,  and  contracting  it  to  the  prejudice  of  the 
plaintiff. 

Next  it  was  said,  there  was  a  plea  of  reconvention,  and  that  the 
plaintiff  could  not  dismiss.  He  certainly  can  not,  but  he  may  well 
determine  not  to  prosecute  his  claim  in  that  suit,  though  he  can  not 
by  a  mere  abandonment  on  his  part,  defeat  any  legal  rights  the  defen- 
dant may  have  acquired  under  the  demand  in  reconvention  to  have 
judgment  against  him.  Then  the  question  is  reduced  to  an  inquiry 
whether  a  suit  pending  by  the  vendee  against  the  vendor  is  a  bar  to 
the  latter's  suing  to  annul  the  contract,  and  it  is  very  clear  that  it  is 
not 

As  to  the  argument,  that  the  waiver  came  too  late,  because  the  se- 
questration had  issued  before  it  was  made,  there  is  in  our  judgment 
no  force  in  it  It  would  not  be  a  good  exception  in  case  both  demands 
were  cumulated  in  the  same  petition.  The  only  penalty  affixed  by 
law  on  the  plaintiff  for  bringing  two  contrary  demands  is  the  dis- 
missal of  his  petition  unless  he  determines  for  one  or  other.  It  is  not 
said  in  the  law,  nor  can  it  be  inferred  from  any  of  its  provisions,  that 

26* 
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the  suit  is  bad  from  the  commencement.  On  the  contrary,  the  per- 
mission to  continue  it,  and  to  compel  the  defendant  to  answer  after 
the  plaintiff  has  made  choice,  negatives  the  idea  that  all  the  anterior 
proceedings  are  null  and  of  no  effect.  If  the  sequestration  was  bad, 
so  was  the  service  of  the  petition,  and  every  other  incident  in  the 
cause  prior  to  the  plaintiff's  decision.  Again,  it  has  been  more  than 
once  decided  in  this  court,  that  writs  of  this  description  would  not  be 
set  aside,  if  the  case  showed  sufficient  grounds  for  immediately  rein- 
stating them.  2  N.  S.  480,  and  Ibid.  499.  But  it  is  urged  the  case 
shows  not  sufficient  ground  for  granting  the  writ  of  sequestration. 
We  think  it  does.  The  suit  is  for  the  possession  and  property  of 
land  and  slaves,  which  it  is  alleged  the  defendant  sets  up  title  to, 
under  a  contract  with  the  plaintiff.  That  contract  is  alleged  to  be 
void  and  of  no  effect,  because  the  vendee  has  failed  to  comply  with 
his  engagement,  and  the  petitioner  charges  that  the  defendant  is 
about  to  waste  the  fruits.  These  allegations  bring  the  case  within 
the  275th  article  of  the  Code  of  Practice. 

The  objections  taken  to  the  oath  made  on  obtaining  the  sequestra- 
tion; the  return  of  the  writ  by  the  sheriff;  and  a  want  of  a  copy  of 
the  bond  being  given  to  the  defendant,  appear  to  us  wholly  untenable. 
The  affidavit  is  in  the  usual  form,  and  avers  the  truth  of  the  allega- 
tions in  the  petition.  In  whatever  form  a  man  binds  himself  he  is 
bound,  as  this  court  has  repeatedly  decided,  on  a  law  of  the  Recopi- 
lacion;  and  it  was  the  duty  of  the  sheriff  to  return  the  bond  into  court, 
which  duty  it  appears  he  performed  in  this  instance. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided  and  reversed;  and  it  is  further  ordered 
that  the  exceptions  filed  in  the  case  be  overruled,  and  that  the  case 
be  remanded  to  be  proceeded  in  according  to  law,  the  appellee  pay- 
ing the  costs  of  this  appeal. 

Porter^  for  the  plaintiff. 

Davezac  and  Hiriarty  for  the  defendant 
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Astor  ».  Price  et  al    VII,  N.  S.  408. 

If  the  lender  gives  bank  shvefl  at  a  hiffher  price  than  that  of  the  market,  the  contract  is 

usurioas. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court.  9 

The  defendants,  sued  as  indorsers  of  Morgan  &  Saul,  pleaded  the 
statute  of  usury  of  the  state  of  New  York — averred  that  Morgan  the 
drawer  of  one  of  the  notes  and  Saul  the  first  endorser,  and  Saul  the 
drawer  and  Morgan  the  first  endorser  of  the  other,  gave  both  these 
notes,  after  they  had  been  endorsed  by  the  defendants,  as  second 
endorsers  to  the  plaintiffs,  in  the  city  of  New  York,  in  consequence 
of  an  usurious  loan  made  to  them  by  the  plaintiff.  The  loan  pur- 
porting to  be  64,000  dollars,  while  in  reality  the  plaintiff  disbursed 
58,857  dollars  and  2Q  cents  only,  and  charged  interest  on  64,000  dol- 
lars— paying  only  8,850  dollars  in  cash  and  transferring  564  shares 
of  the  United  States  Bank,  which  the  borrowers  were  compelled  to 
take,  instead  of  59,431  dollars  and  50  cents,  i,  e.,  at  the  rate  of 
105  3-8  per  share,  when  they  were  worth  a  great  deal  less,  viz: 
104  1-8,  or  thereabouts,  according  to  the  market  price. 

There  was  judgment  for  the  defendants,  and  the  plaintiff  ap- 
pealed. 

The  counsel  of  the  appellee  relied  on  the  statute  of  usury  of  the 
state  of  New  York,  which  declares  null  and  void  all  notes  given  on 
a  contract  in  which  interest  is  taken  or  stipulated  at  a  higher  than 
the  legal  interest,  which  is  seven  per  cent 

The  testimony  offered  by  the  defendants  fully  establishes  the  facts 
pleaded,  and  is  uncontradicted. 

It  is  therefore  clear  that  the  plaintiff  received  the  notes  sued  on,  on 
a  contract  reprobated  by  the  law  of  the  country  in  which  he  made 
the  loan,  and  consequently  he  acquired  no  right  thereby,  the  conside- 
ration of  the  contract  being  illegal.  A  contract  void  in  the  country 
where  it  is  made  and  giving  no  right  there,  cannot  give  any  else- 
where. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  afilrmed,  with  costs. 

Oiymes,  for  the  plaintiff. 

Henncfiy  for  the  defendants. 


J  * 
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Morgan's  Syndics  v.  Fi?eash.     VII,  N.  S.  410. 

The  Sapreme  Coart  will  not  increase  the  damages  assessed  by  a  verdict. 

Although  a  party  be  a  resident,  an  agent  may  swear  for  him  if  he  be  absent. 

In  an  affidavit  to  hold  to  boil  the  agent  need  not  state  he  swears  from  his  personal  and 
direct  knowledge. 

A  planter  whp. occasionally  permits  his  slaves  to  earn  money  by  oordelling,  cannot  com- 
plain of  those  who  hire  them  for  that  porpose. 

THIRD  District. 

Marti37,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  for  the  value  of  a  slave,  drowned  in  cordel- 
ling  a  vessel  of  which  the  former  was  master,  without  the  consent  of 
the  plaintiffs,  owners  of  said  slave,  or  any  person  having  care  of  him. 
The  general  issue  was  pleaded:  there  was  a  verdict  and  judgment 
agaiust  the  defendant,  who  appealed  after  an  unsuccessful  attempt  to 
obtain  a  new  trial. 

The  plaintiffs  and  appellees  here,  prayed  to  be  relieved  from  an 
error  in  the  verdict,  by  which  600  dollars  are  allowed  as  the  value  of 
the  slave,  while  the  petition  states  the  value  to  be  1000  dollars,  and 
the  testimony  1500  dollars.  We  think  that  a  party  who  has  prayed 
for  judgment  on  a  verdict  and  refuted  his  adversary's  claim  to  a  new 
trial,  demands  with  ill  grace  from  us  that  we  should  send  the  case 
back  for  the  decision  of  another  jury.  For  it  does  oot  belong  to  us 
to  increase  the  damages  assessed  by  a  jury. 

The  defendant  has  complained  that  the  court  erred  in  ovemiling 
his  motion  to  have  the  bail  bond  cancelled.  He  complained  of  the 
msufficiency  of  the  affidavit,  because  it  was  made  by  an  agent,  while 
the  petition  shows  that  the  plaintiffs  reside  in  the  city,  and  the  agent 
swears,  without  stating  he  does  so  on  his  personal  and  direct  know- 
ledge. 

We  think  there  is  not  any  strength  in  either  objection.  The  justice 
ought  not  to  receive  the  agent's  affidavit,  unless  in  the  absence  of  the 
principal:  we  must  presume  he  did  his  duty,  unless  the  contrary 
appear.  Now  the  circumstance  of  the  plaintiffs'  residence  in  the 
city,  does  not  preclude  the  possibility  or  probability  df  an  occasional 
absence.  Nobody  can  or  ooght  to  swear  except  as  to  hie  personal 
and  direct  knowledge. 

There  is  a  bill  of  exceptions  to  the  admission  of  the  record  of  the 
insolvent's  concurso  in  evidence.  We  think  the  court  did  not  err. 
The  general  issue  was  pleaded — the  cession  was  therefore  to  be 
proved,  and  of  this  the  record  was  the  best  evidence. 


-:'-^^ 
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On  the  merits,  the  defendant  and  appellee's  counsel  show,  that 
from  the  testimony  of  the  plaintifF^s  own  witness,  it  appears  the 
slaves  of  the  plantation  to  which  the  deceased  belonged  were  permit- 
ted to  earn  money,  by  cordelling  vessels;  that  the  plaintiffs  expressly 
state  as  a  ground  of  their  claim  that  the  deceased  was  so  employed 
without  the  knowledge  or  consent  of  the  plaintiffs,  or  any  person 
having  care  of  him.  The  general  issue  has  put  this  allegation  of  thQ 
petition  at  issue,  and  the  jury  should  have  found  it  for  the  defend- 
ants. 

Fisher  swears  that  sometimes  the  slaves  were  permitted  to  cordell 
vessels  through  the  turn;  witness  has  seen  them  do  it  and  not  forbid- 
den. The  negroes  have  been  forbidden  at  all  times  ducing  high 
water,  and  been  punished  for  so  doing  at  that  time.  On  Sunday 
afternoon  particularly,  when  the  weather  was  fair,  and  during  low 
water. 

Kinsey,  a  witness  of  the  defendant,  swears  that  a  white  person 
(who  is  supposed  to  be  the  preceding  witness)  came  on  board,  on  the 
day  after  the  accident,  to  inquire  about  the  negro,  who  being  asked 
why  he  permitted  '  his  people  to  track  vessels  at  night,  answered,  it 
was  the  only  time  they  had  to  make  any  thing  for  themselves,  as  they 
worked  all  day,  and  it  was  hard  to  be  too  strict  with  them. 

Fisher  being  recalled,  declared  that  he  did  not  make  the  declara- 
tions attributed  to  him  by  Eensey,  He  admitted  he  was  sent  on 
board  by  the  overseer,  and  repeated  that  sometimes  the  slaves  were 
permitted  to  cordell. 

We  have  a  strong  doubt,  whether  a  planter  who  occasionally  per- 
mits his  slaves  to  earn  money  by  cordelling  vessels  may  complain  of 
their  being  hired  for  that  purpose.  If  I  at  times  send  my  servant  to 
market  without  money  and  on  being  called  on  pay  for  what  he  pur- 
chased, I  am  bound  if  he  purchases  on  another  day  on  credit,  even 
if  I  gave  him  money  so  to  do.  So,  if  the  insolvent  slaves  were  during 
part  of  the  year  permitted  to  cordell  vessels  for  money,  the  person 
who  hired  them  during  a  season  may  well  say,  that  permission  being 
frequently  allowed  he  might  conclude  it  was  always  so,  and  the 
restriction  ought  not  to  affect  him. 

As  the  jury  have  found  a  verdict  against  the  defendant,  we  cannot 
in  opposition  to  their  finding  discharge  him;  the  case  must  therefore 
be  remanded. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  the  verdict  set 
aside,  and  the  case  remanded  for  a  new  trial;  the  plaintiff  appellee 
paying  costs  of  the  court. 

Hennen  and  Eustis^  for  the  plaintiff. 

Maybin^  for  the  defendant. 


298  SUPREME  COURT. 


Heirs  of  Cole  e/  al.  v.  Cole's  Executors. 

VII,  N.  S.  414. 

In  cases  of  doubt  whether  a  will  presents  a  substitution  or  not,  it  should  be  maintained 
When  the  deceased  leaves  a  father  or  mother,  he  or  she  is  forced  heir  for  the  one-fourth 
of  the  estate.    And  the  child  may  dispose  of  three-fourths  by  iaat  will  and  testament 
Donations  inter  mvoa  cannot  be  made  in  the  form  of  onerous  contracts. 

COURT  of  Probates  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

Two  questions  are  presented  on  the  mortuaria  in  this  case.  The 
first  arises  under  the  following  disposition  in  the  last  will  and  testa- 
ment of  the  deceased. 

'*  I  leave  and  bequeath  unto  my  said  brother,  James  Cole,  all  the 
residue  of  the  property  and  effects  of  which  I  may  die  possessed,  after 
the  payment  of  my  just  debts,  for  and  during  his  natural  life;  and  at 
his  decease  it  is  my  will  that  the  same  descend  to  all  his  children, 
share  and  share  alike,  without  regard  to  the  laws  of  primogeniture 
existing  in  that  country  (Ireland.)" 

"  The  foregoing  disposition  of  my  property  may  not  be  conform- 
able to  the  laws  of  the  state;  nevertheless  I  make  this  my  last  and 
solemn  request,  that  the  residue  of  my  property  after  the  legacies 
be  disposed  of  in  the  above  manner,  inasmuch  as  my  said  mother  is 
Very  old  and  has  already  been  suflSciently  provided  for,  and  that  my 
said  brother  is  a  married  man,  and  has  a  large  and  helpless  family. 
And  in  case  of  the  foregoing  disposition  in  favor  of  my  brother  being 
disturbed,  then  I  leave  and  bequeath  unto  my  said  brother  James, 
for  him  and  his  children  as  aforesaid,  such  part  and  portion  of  my 
estate  as  by  law  I  may  and  can.*' 

The  court  below  was  of  opinion  that  the  legacy  was  good,  except 
so  far  as  it  affected  the  kgilime  of  the  mother,  who  was  a  forced 
heir.  The  judgment  of  that  tribunal  gave  the  one-fourth  to  the 
mother,  and  the  balance  to  the  appellee. 

The  case  has  been  very  elaborately  argued.  The  abolishing  of 
substitution  and^e/eacommma  appears  not  to  have  destroyed  the 
litigation  of  which  they  were  such  a  fruitful  source  under  the  Roman 
law.  It  seems  as  if  we  were  destined  to  have  as  many  subtle  and 
perplexing  questions  about  what  is,  or  is  not,  a  substitution,  as  were 
formerly  presented  in  relation  to  the  application  of  the  doctrine  to 
particular  cases.  In  the  present  instance  however,  the  conclusions 
to  which  our  reflections  have  brought  us,  render  it  unnecessary  to 
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decide,  whether  the  clause  in  the  will  which  has  been  the  subject  of 
so  much  discussion  at  the  bar,  does  or  does  not  present  a  substitution. 
It  is  necessary  to  check  the  power  of  the  citizen  over  his  property- 
after  his  decease;  for  the  strong  desire  in  mankind  to  perpetuate  their 
authority  over  what  they  have  acquired,  would  otherwise  induce 
them  to  place  it  for  a  length  of  time,  and  for  ever  if  they  could,  out 
of  the  reach  of  alienation.  But  nothwithstanding  the  authority  of 
the  law  to  restrain  dispositions  of  testators  contrary  to  public  good, 
such  is  the  respect  paid  to  the  wishes  of  the  owner,  that  we  believe 
it  may  be  safely  stated  to  be  the  spirit  of  the  jurisprudence  of  every 
civilised  country,  to  carry  into  effect  his  will,  unless  it  dearly  violates 
the  prohibition  which  the  legislature  has  established.  The  source  of 
this  doctrine  is  found  in  the  heart  of  every  man,  and  it  promotes  under 
proper  limitation  a  great  purpose  of  public  policy:  for  one  of  the 
strongest  motives  to  industry  and  economy;  one  of  the  highest  excite- 
ments to  the  exercise  of  those  duties  which  make  a  valuable  citizen, 
is  a  conviction  that  the  acquisitions  of  his  frugality  and  enterprise, 
will  be  transmitted  as  he  may  direct  at  his  death,  to  promote  the 
happiness  of  those  who  were  dear  to  him  in  life. 

In  all  cases  of  doubt  then  the  testament  should  be  ntaintained. 
Thus  in  France,  on  provisions  the  same  as  ours,  it  is  a  well  esta- 
blished principleof  their  jurisprudence  never  to  annul  a  testamentary 
disposition  unless  it  necessarily  presents  a  substitution,  and  can  not 
be  sustained  in  any  other  manner.  Toullier^  iiv,  3,  Hi,  2,  chap.  1, 
nos.  44  and  46. 

It  is  clear  to  us  that  the  object  of  the  testator,  from  the  whole  of 
the  testament,  was  to  give  the  mass  of  his  property  to  his  brother, 
and  to  the  children  of  that  brother.  After  leaving  it  to  him  for  life, 
he  directs  that  at  his  death  it  shall  belong  to  his  children:  atid  appre- 
hensive that  such  a  disposition  of  his  property  might  be  forbidden  by 
law,  he  declares  that  in  the  event  of  it  being  so,  '<  1  leave  to  my  said 
brother  James  and  his  children,  such  part  and  portion  of  my  estate, 
as  by  law  I  may  or  can." 

The  portion  of  his  estate  which  by  law  he  might  have  given  to  his 
brother  and  children,  was  the  remainder  left  after  deducting  the  legi- 
time  o(  the  forced  heir,  the  mo. her;  and  to  that  remainder,  except 
80  far  as  parts  of  it  may  have  been  given  to  others  by  particular  lega- 
cies, we  think  the  appellees  are  entitled. 

It  might  perhaps  be  made  a  question,  whether  the  father  and 
children  were  not  to  take  share  and  share  alike  under  the  will,  or 
whether  the  father  should  not  take  a  usufruct  for  life,  with  the  re- 
mainder over  to  his  children.  The  latter  construction  would  perhaps 
come  nearer  satisfying  the  particular  intent  of  the  testator.  But  this 
question  it  is  urmecessary  we  should  decide.  There  is  no  contest 
between  the  father  and  his  children,  and  it  is  sufficient  for  us,  and 
the  decision  of  the  case,  that  by  the  will  they  can  legally  take  the 
portion  left  them  in  any  right*  to  the  exclusion  of  the  other  collateral 
relations.  Louisiana  Code,  1509. 
Error  has  been  alleged  ia  Ibe  amount  given  by  the  decree,  of  th& 
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court  of  probates,  to  the  forced  heir,  the  mother.    Bjr  its  judgment 
she  was  declared  to  be  entitled  to  the  one-fourth. 

The  doubt  in  relation  to  the  correctness  of  that  judgment  arises 
from  three  articles  in  our  Code. 

The  148 1st  art.  declares:  "  Donations  infer  vivoSj  or  morf is  causa^ 
can  not  exceed  two  thirds  of  the  property,  if  the  disposers  having  no 
children  leave  a  father,  mother,  or  both." 

The  899th  art.  is  in  the  following  words:  "  If  any  one  dies  leaving 
no  descendants,  but  a  father  and  mother,  and  brothers  and  sisters,  or 
descendants  of  these  last,  the  succession  is  divided  into  two  equal 
portions;  one  of  which  goes  to  the  father  and  mother,  who  divide  it 
equally  between  them,  the  other  to  the  brothers  and  sisters,  or  their 
descendants,  afi  is  prescribed  in  the  following  section." 

Art.  900.  "  If  the  father  or  mother  of  the  person  who  had  died 
without  issue,  has  died  before  him,  the  portion  which  would  have 
been  inherited  by  such  deceased  parent,  according  to  the  terms  of 
the  preceding  article,  will  go  to  the  brothers  and  sisters  of  the  de- 
ceased, or  to  tl>eir  descendants,  in  the  manner  directed  by  the  follow- 
ing sections." 

The  first  of  these  articles  impliedly  gives  to  the  father  and  mother, 
as  forced  heirs,  one-third  of  the  estate,  for  it  prohibits  the  child  to 
dispose  of  more  than  two-thirds,  if  either  of  the  parents  survive  him. 

But  the  third,  by  positive  enactment,  only  gives  to  the  father  or 
mother  the  one  fourth;  the  construction  therefore  just  alluded  to  of 
the  1487th  article,  is  irreconcilable  with  the  direct  and  positive  com- 
mands of  the  legislature  in  the  899th  and  900th. 

The  1481st,  however,  contains  negative  expressions  prohibiting 
the  descendant  to  give  more  than  two-thirds  by  donation  inter  vivos^ 
or  mortis  causa,  when  he  leaves  either  father  or  mother.  As  the 
father  or  mother  can  only  take  the  or^e-fourth,  the  question  is,  what 
becomes  of  the  difference  between  the  one-third  which  the  ancestor 
can  not  take,  and  the  one-fourth  which  he  may  inherit;  are  the  next 
in  order  of  succession  forced  heirs  for  the  difference? 

We  at  first  thought  so,  but  we  have  been  estopped  from  coming  to 
that  conclusion,  by  the  1482d  article,  which  declares  the  ascendants 
and  descendants  to  be  forced  heirs.  With  these  contradictions  in  the 
express  commands  of  the  legislature,  we  have  been  no  little  per- 
plexed what  conclusion  to  come  to.  None  of  the  ordinary  rules  of 
interpretation  afford  us  the  least  aid  in  solving  the  difficulty.  If  we 
say  the  descendant  can  give  more  than  two-thirds  when  father  or 
mother  survives,  we  violate  the  1481st  article.  If  we  decide  that  he 
can  not,  we  are  equally  in  opposition  with  the  1483d  art.;  and  we 
make  the  brothers  or  sisters  forced  heirs  between  the  difference 
which  the  parent  can  take,  and  that  which  the  descendants  may  will 
away. 

On  reference  to  the  report  made  to  the  legislature  by  ihejitriscon- 
suits,  who  prepared  the  amendments  to  our  late  Code,  we  find  them 
state,  that  their  object  in  the  change  was  to  increase  the  disposable 
portioiL    Had  the  899th  article  stood  without  that  which  follows  it^ 
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the  interpretation  would  have  been  easy.  By  it,  fajther  and  mother 
take  one-half.  The  construction  would  have  beep,  that  this  was 
their  right  in  case  there  was  no  will,  but  that'  the  testator  might 
fibridge  it  by  a  disposition  mortis  causa. 

But  the  900th  arlicle,  by  making  the  portion  whioh  the  parent  can 
takej»  less  than  the  part  which  the  testator  is  prohibited  to  dispose  of, 
deprives  us  of  all  aid  from  that  supposed  intention  in  the  law-maker. 
We  cannot  untie  the  knot:  we  must  cut  it.  And  ,we  believe  the  in- 
tention of  the  legislature  was  to  give  full  and  entire  disposition  to  the 
owner,  of  all  property  of  which  he  died  possessed,  except  that  part 
reserved  to  the  descendants  or  ascendants;  that  the  collaterals  are  not 
forced  heirs  when  there  is  neither  father,  nor  mother*  and  that  they 
are  not  so,  when  either  survives. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  in  the  appeal  taken  by  the  coheirs  of  James 
Cole  be  affirmed,  with  costs. 

The  next  question  arises  on  the  claim  of  Sarah  Lee,  a  free  woman 
of  color.  The  executors  resist  the  payment  of  a  note  of  the  deceased, 
in  her  favor,  dated  the  2 1st  of  July,  1S26,  for  3000  dollars,  and  pay- 
able on  his  return  from  Europe. 

The  defendants  denied  the  consideration,  and  the  court  below 
being  of  opinion,  that  none  had  passed  between  the^  parties,  gave 
judgment  against  the  petitioner;  from  which  judgment  she  appealed. 

On  the  trial  below,  the  defendants  asked  several  witnesses  whether 
the  plaintiff  was  not  the  concubine  of  the  deceased.  These  questions 
were  objected  to,  on  the  ground  that  no  defence  of  that  kind  had  been 
set  np  in  the  pleadings.  The  court  admittted  the  evidence  and  we 
think  correctly.  When  the  plaintiff  produced  witnesses  to  prove  the 
value  of  her  services  in  the  house  of  the  deceased,  it  was  open  to  the 
defendants  to  show  what  the  nature  of  these  services  were,  and  in 
what  capacity  they  were  rendered. 

On  the  want  of  consideration,  the  evidence  has  brought  our  minds 
to  the  same  conclusion  as  that  to  which  the  judge  of  probates  arrived. 
We  think  the  notes  were  not  given  for  value  received,  but  as  a  dis- 
guised donation.  A  great  deal  of  ingenuity  has  been  displayed  in 
remarking  on  the  evidence,  and  calculations  have  been  offered, 
showing  that  the  plaintiff  might  have  made  this  money  by  her  indus- 
try and  care  and  lent  it  to  the  deceased. ..  We  could  not,  within  the 
limits  of  an  opinion,  detail  all  the  proof,  nor  explain  the  various  Qir- 
cunistances  which  have  produced  the  conviction  just  expressed. 

It  has  been  contended  this  was  a  remunatory  donation,  not  subject 
to  the  rules  which  apply  to  donations  strictly  such.  Admitting  the 
law  to  be  as  stated,  the  donee  should  prove  the  value  of  the  services. 
TouUitr^  liv.  3,  ///.  2,  chttp,  4,  no,  1*!^6. 

Now  has  this  been  done?     She  was  the  testator's  slave  in  1818; 

on  tlie  3d  of  August  of  that  year,  she  was  emancipated.     In  eight 

years  after,  we  find  her  owning  seven  slaves.     If  her  services  were 

given  in  the  house  of  the  testator  during  all  that  time  and  for  his 
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benefit,  we  think  the  money  by  which  seven  slaves  were  acquired, 
shows  that  she  must  have  been  paid  for  these  services.  In  addition 
to  this,  a  legacy  of  100  dollars  is  given  her  by  the  will. 

The  note  can  be  considered  in  no  other  light  than  an  attempt  to 
disguise  under  the  form  of  an  onerous  contract  a  liberality  to  the 
plaintiff,  and  is  null  for  want  of  the  formalities  prescribed  by  law  for 
donations  infer  vivos. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  with  costs. 

Seghers  and  Pierce,  for  the  plaintiffs. 

Predion,  Smith  and  Strawbridge^  for  the  defendants. 


Saul  V.  His  Creditors,*     VII,  N.  S.  425- 

The  aothoritj  of  the  tbingr  judjred  does  not  depend  on  the  points  raised  in  argument,  bat 

on  the  mattera  pot  in  issue  by  the  pleadini^ 
When  the  Bjndiee  are  suffered  to  litigrate  the  claim  of  a  creditor  without  any  interference 

or  opposition  of  the  other  creditors,  the  judgment  rendered  has  the  force  of  re$judi. 

eaia  against  all  the  parties  to  the  eoneurao. 
Whether  a  judgment  rendered  between  two  of  the  creditors  would  have  that  effect,  ^ncere. 

Interest  does  not  run  on  a  judgment. 
If  interest  be  demanded  in  the  petition,  and  the  judgment  be  silent  on  it,  a  subsequent 

demand  can  not  be  made  for  interest 
When  a  judgment  is  set  up  as  the  basis  of  a  demand,  the  party  to  whom  it  is  opposed 

may  avail  himself  of  any  limitation  in  his  favor  without  pleading  it 
Syndics  have  no  control  over  the  suits  which  the  individual  creditors  may  raise  with 

each  other  in  the  eoncuno. 
Where  a  meeting  takes  place  before  a  notary  by  order  of  court,  to  deliberate  on  the 

mode  of  selling  the  estate,  and  the  creditors  differ  as  to  the  terms  of  payment,  the  pri- 

vileged  creditors  cannot  by  an  ex  parte  proceeding  obtain  an  order  of  court  to  sell  the 

property  for  cash. 
And  if  they  do,  and  a  sale  takes  place  at  which  the  privileged  creditor  who  obtains  the 

order  buys  the  property  himsulC  the  sale  will  be  set  aside. 
General  roles  which  govern  a  coneurmt. 

FIRST  District. 

Porter,  J.^  delivered  the  opinion  of  the  court. 

The  children  of  the  insolvent  were  placed  on  the  tableau  of  distri- 

*  Retolt  of  judgment  in  the  great  case  of  this  title,  5  N,&  569. 
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button  by  the  syndics,  as  privileged  creditors,  for  the  following  sums: 
1.  Amount  inherited  by  the  surviving  heirs  of  Mary 
Saul,  by  the  death  of  their  brother,  John  D.  Saul,  and 
the  second  marriage  of  their  father;  which  amount  is 
not  subject  to  execution  or  the  payment  of  debts,  but 
is  to  be  held  by  the  father  with  the  privilege  of  the  usu- 
fruct during  his  life,  J89015  34 
Interest  on  do.  at  5  per  cent,  per  annum  from  the  date  of 
the  cession  of  his  property,  say  6th  March«  1826,  to  3d 
March,  1828,  897  81 

To  a  judgment  rendered  by  district  court  and  confirmed 
by  the  Supreme  Court  in  favor  of  the  heirs  of  Mary 
Saul,  on  the  3d  of  May,  1827,  with  interest,  $77,756  94 

Interest  from  3d  of  May  to  20th  September,  182^0,  on 

1154,092,  1,032  32 


78,787  26 
By  payment  as  cash,  39,000  00 

39,787  26 
Interest  on  039,787  £6,  from  20th  Sept.  to  1st  March,  162 

days,  822  78 

1^40,670  04 
To  this  tableau,  several  creditors  filed  opposition;  among  these,  the 
Bank  of  the  United  Stales,  the  Bank  of  Louisiana,  the  State  Bank 
and  the  Bank  of  Orleans,  offered  the  following: 

The  heirs  of  Mrs.  Mary  Saul  are  put  down  as  creditors  for  the 
sum  of  86,722  dollars  28  cents,  whereas  by  their  own  showing  they 
are  only  entitled  to  be  placed  as  creditors  for  the  sum  of  54,092  dol- 
lars 24  cents. 

2.  That  interest  is  allowed  to  the  said  heirs,  to  which  they  are  not 
entitled. 

3.  That  a  large  sum  of  money,  the  proceeds  of  the  sale  of  bank 
stock,  and  other  movables,  has  been  illegally  paid  to  the  said  heirs, 
and  that  they  are  classed  as  privileged  creditors,  although  in  fact 
they  have  no  privilege. 

4.  That  the  sums  charged  for  the  plantation  expenses  are  highly 
extravagant,  and  particularly,  they  object  to  all  the  sums  charged  as 
having  been  paid  to  Thomas  H.  Saul,  for  his  services. 

5.  That  the  sale  of  the  plantation  in  the  parish  of  Plaquemine,  is 
wholly  null  and  void,  and  ought  to  be  set  aside,  because  the  same 
was  not  made  at  the  time,  nor  upon  the  terms  directed  by  the  credi- 
tors, but  in  pursuance  of  an  ex  parte  order  of  court,  and  that  the 
same  was  not  made  at  the  seat  of  justice  of  the  parish  of  Plaquemines, 
but  at  New  Orleans. 

6.  That  the  sale  of  the  plantation  in  the  parish  of  West  Baton 
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Rouge  is  iroid,  because  not  made  at  the  seat  of  justice  of  that  parish^ 
and  not  in  pursuance  of  the  direction  of  the  creditors. 

7.  That  it  was  the  duty  of  the  syndics  to  have  received  the  crop 
of  the  plantation  in  the  parish  of  Plaquemines,  and  to  have  accounted 
for  the  same  in  their  tableau  of  distribution,  and  that  they  are  respon- 
sible for  all  damages  which  may  result  from  such  neglect,  amounting 
to  a  large  sum  of  money,  viz:  the  sum  of  thirty  thousand  dollars. 

8.  That  the  charge  of  396  dollars  87  cents,  for  negro  board  ought  not 
to  be  allowed,  the  same  being  much  more  than  compensated  by  the 
services  of  said  negroes. 

To  these  grounds  of  opposition  the  heirs  replied:  That  the  amount 
for  which  they  had  been  placed  on  the  tableau  of  distribution,  as  well 
as  their  rank  thereon,  had  been  fixed  by  a  judgment  which  had  the 
force  of  res  judical  Oy  and  that  it  was  otherwise  well  founded  in  law: 
that  the  sales  objected  to,  were  made  in  pursuance  of  law,  and  that 
the  respondents  being  the  bona  fide  purchasers,  the  fruits  gathered 
by  them  are  and  ought  to  be  their  own. 

They  further  prayed,  that  the  suits  which  the  opposing  creditors 
had  brought  to  have  the  sales  set  aside,  might  be  cumulated  with 
their  proceedings,  and  that  should  they  be  evicted,  inquiry  might  be 
had  into  the  value  of  the  improvements  placed  by  them  on  the 
premises. 

The  court  of  the  first  in^ance  overruled  the  opposition,  and  con- 
firmed the  tableau.  The  Bank  of  Louisiana,  the  Bank  of  Orleans, 
and  the  Bank  of  the  United  States  appealed. 

The  three  principal  questions  in  the  cause,  are:  1.  The  right  of  the 
minor  children  to  be  placed  on  the  tableau  of  distribution  as  privi- 
leged creditors.  2.  Their  claim  for  interest.  3.  The  regularity  of 
the  sales  made  for  cash.  We  shall  examine  them  in  this  order,  in 
preference  to  that  in  which  they  are  stated  in  the  opposition,  and 
then  pass  on  the  minor  questions  which  may  be  necessary  to  a  deci- 
sion of  the  case. 

I.  The  right  of  privilege  is  supported  on  two  grounds:  first,  a  judg- 
ment of  a  court  of  competent  jurisdiction  having  the  force  of  res 
Judicata,  and  secondly,  on  principles  of  law,  independent  of  any  for- 
mer decision  between  the  parties. 

To  understand  correctly  what  force  should  be  given  to  the  plea  of 
res  judicata,  recurrence  must  be  had  to  the  pleadings  in  the  other 
case,  as  well  as  to  the  judgment  therein  rendered. 

On  the  first  tableau  of  distribution,  the  heirs  of  Mary  Saul  were 
entirely  omitted.  To  the  homologation  of  that  tableau  they  filed  an 
opposition,  in  which,  after  stating  that  they  were  legitimate  heirs  of 
Mary  Saul,  the  wife  of  the  insolvent,  who  had  died  in  Louisiana, 
leaving  a  large  estate  in  community  with  her  husband,  their  father, 
they  aver,  that  the  portion  of  each  was  9015  dollars  and  34  cents: 
that  the  insolvent  Joseph  Saul,  became  their  tutor,  ^^  and  on  the  3d 
of  August,  1819,  took  possession  of  and  administered  the  property 
inherited  as  aforesaid^  whereby  all  the  property  of  the  said  Joseph 
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Saul  became  tacitly  mortgaged  for  the  payment  of  the  said  sum  of 
mouey,  with  interest  at  five  per  cent,  per  annum,  from  the  3d  day  of 
August,  1819:  which  said  sums,  with  interest  as  aforesaid,  the  said 
Joseph  Saul  heretofore  acknowledged  to  be  due,  and  promised  to  pay.'^ 

They  conclude  by  praying  *^  that  the  tableau  of  distribution  filed 
by  the  syndics  may  be  annulled,  and  that  they  may  be  placed  on  the 
said  tableau  as  general  mortgage  creditors,  each  of  them  for  the  sum 
of  9015  dollars  and  34  cents,  with  interest  at  the  rate  of  five  per  cent, 
per  annum  on  each  sum,  from  the  3d  of  August,  1819,  and  that  the 
said  syndic  be  ordered  to  pay  to  each  of  them,  in  preference  to  every 
other  creditor,  or  creditors,  the  said  sum  of  money,''  &c. 

The  judgment  of  the  court,  on  this  opposition,  and  some  others  of 
minor  consequence,  not  necessary  to  be  specially  set  out,  (after  decla- 
ring certain  law  charges  to  be  privileges  of  the  highest  nature,) 
directs  them  to  be  paid,  and  proceeds  as  follows: — ^*  Next  are  to  be 
ranked  the  claims  of  the  children  of  Joseph  Saul  to  their  respective 
proportion  of  their  mother's  succession:  their  opposition  is  therefore 
sustained  to  the  amount  of  one  half  of  the  community  at  the  time  of 
her  death,  by  virtue  of  a  tacit  and  general  mortgage. 

On  appeal  to  this  court,  the  judgment  just  set  out  was  confirmed. 

It  has  been  urged  on  the  court  that  the  questions  as  to  the  amount 
due  the  minor  heirs,  and  the  rank  of  their  privileged  mortgage, 
were  not  brought  into  view  nor  discussed  before  this  tribunal,  when 
the  judgment  of  the  parish  court  was  confirmed.  This  is  true: 
nothing  was  said  of  them.  The  whole  attention  and  argument  of 
counsel  were  directed  to  the  great  question,  whether  there  existed  a 
community  between  the  father  and  mother:  and  the  court  took  no 
notice  of  matters  which  from  the  silence  of  the  parties  they  presumed 
each  assented  to.  But  admitting  these  facts,  the  consequence  to  be 
drawn  from  them  is  not  what  the  appellants  contend — namely,  that 
the  judgment  has  not  the  authority  of  the  thing  judged.  It  is  obvi- 
ous that  when  the  plea  of  res  judicata  is  presented  to  a  court  for 
examination,  it  is  not  to  be  decided  by  the  points  which  the  parties 
may  have  raised  in  argument,  but  by  the  matters  put  at  issue  by 
the  pleadings.  The  judgment  has  as  much  efiect  on  those  things 
embraced  by  it,  which  were  not  disputed,  as  it  has  on  those  which 
were. 

Recurring  therefore  to  the  pleadings  and  the  judgment,  we  find, 
that  the  heirs  claimed  to  be  paid  by  virtue  of  their  tacit  and  general 
mortgage,  in  preference  to  every  one.  The  judgment  of  the  court 
directs  them  to  be  paid  in  preference  to  every  one,  except  law  charges, 
by  virtue  of  their  general  and  tacit  mortgage.  We  think  this  judg- 
ment forms  res  judicata  of  all  the  parties  to  it  at  the  time  it  was  ren- 
dered, and  that  it  is  now  too  late  to  call  the  correctness  of  that  judg- 
ment in  question. 

The  matters  therefore  being  the  same  in  this  suit  with  that  already 
decide3,  we  have  only  to  inquire  whether  the  parties  are  the  same. 

The  parties  in  the  former  suit  were  the  syndics  of  the  estate  who 

26* 
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refused  to  put  the  heii^  on  the  tableau,  and  tlie  heirs  who  filed  an 
opposition  on  the  failure  to  do  so.  In  that  suit  the  syndics  repre- 
sented all  the  creditors  of  the  estate.  It  is  true  that  in  a  concurao 
all  are  plaintiffs  and  defendants,  and  each  may  contest  the  claim  of 
the  other,  if  the  syndics  refuse  to  do  so.  A  judgment  between  two 
creditors  on  such  opposition  would  not  perhaps  form  res  judicata^ 
except  as  between  them.  But  where  the  individual  creditors  stand 
by,  and  suffer  the  syndics  to  litigate  the  demand  of  any  person  clai- 
ming to  be  paid  out  of  the  estate,  the  judgment  is  as  binding  on 
them  as  if  given  contradictorily  with  themselves.  The  syndics  are 
their  agents,  and  any  other  construction  would  introduce  the  extra- 
ordinary consequence,  that  no  judgment  homologating  a  tableau  of 
distribution  would  have  the  authority  of  the  thing  judged  on  any 
claim  placed  thereon,  unless  each  of  the  creditors  on  the  tableau,  had 
contested  it,  and  joined  issue  on  its  validity. 

This  opinion  render?  it  unnecessary  to  examine  the  other  point 
whether,  independent  of  the  judgment,  the  minor  heirs  had  not  under 
our  old  Code  a  privilege  on  all  the  movables  as  well  as  immovables  of 
their  tutor.  There  is  no  doubt  tbey  possessed  it  by  the  Spanish  law, 
and  we  may  notice  before  we  dismiss  the  point  from  our  con  sideration 
that  it  seems  very  difficult,  if  not  impossible  to  distinguish  (his  case 
from  a  variety  of  others,  so  often  decided  in  this  court;  where  we 
have  held,  that  subsequent  laws  do  not  repeal  former  ones,  by  con- 
taining different  provisions — that  they  must  be  contrary,  to  produce 
that  effect. 

I'he  next  important  question  in  the  cause,  is  in  relation  to  the  in- 
terest. On  the  tableau  of  distribution  the  heirs  are  placed  as  privi- 
leged creditors  for  the  sum  of  77,756  dollars  94  cents,  in  virtue  **  of  a 
judgment  rendered  by  the  district  court,  and  confirmed  by  the  Su- 
preme Court,  in  favor  of  the  heirs  of  Mary  Saul,  on  the  3d  of  May, 
1827,  with  interest." 

The  opposition  of  the  creditors  states  that  by  their  own  showing 
they  are  only  entitled  to  be  placed  on  the  tableau  for  54,092  dollars 
24  cents. 

It  becomes  therefore  necessary  to  examine  the  pleadings  and  the 
judgment  to  see  which  of  these  sums  they  are  entitled  to.  The  dif- 
ference is  produced  by  the  interest.  One  of  the  parties  asserts,  it  was 
.accorded  by  the  judgment  of  the  district  court,  confirmed  in  this  tri- 
bunal. The  other  avers  that  by  the  terms  of  the  judgment  the  in- 
terest was  denied. 

The  opposition  of  the  first  tableau  of  distribution  was  made  by  six 
of  the  heirs  of  Mary  Saul;  the  same  individuals  who  are  now  placed 
on  the  tableau  of  distribution.  Two  of  these  who  were  majors  pre- 
sented their  claims  separately,  and  the  minors,  who  were  assisted  by 
a  curator  ad  iiiesy  offered  theirs  in  two  several  oppositions. 

The  language  of  all  in  relation  to  the  matter  now  under  considera- 
tion is  the  same.  After  stating  their  heirship;  the  marriage  df  their 
mother;  her  community  in  property  with  their  father,  the  insolvent 
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and  her  decease;  they  proceed  to  state,  that  their  father  was  by  law 
their  tutor,  and  on  the  3d  day  of  August,  1S19,  took  possession  of 
and  administered  <<  the  property  inherited  as  aforesaid;  whereby  all 
the  property  of  the  said  Joseph  Saul,  became  tacitly  mortgaged  for 
the  payment  of  the  said  sum  of  money,  9015  dollars  34  cents  for  each 
heir,  with  interest  at  five  per  cent,  per  annum,  from  the  third  of  Au- 
gust, 1819,  which  said  sum,  with  interest  as  aforesaid,  the  said  Jo- 
seph Saul  heretofore  acknowledged  to  be  due,  and  promised  to  pay." 

The  oppositions  conclude  with  a  prayer,  that  the  heirs  may  be 
placed  on  the  tableau  as  general  mortgage  creditors,  each  of  them  for 
the  sum  of  9015  dollars  34  cents,  with  interest  as  aforesaid,  and  that 
the  syndics  may  be  ordered  to  pay  each  of  them  the  said  sum  of 
money,  with  interest  as  aforesaid,  or  so  much  interest  as  the  court 
may  consider  due. 

The  judgment  of  the  court  sustains  the  claim  of  the  children  <<  to 
their  respective  proportions  of  their  mother's  succession;  their  opposi- 
tion is  therefore  sustained  (says  the  judgment)  to  the  amount  of  one 
half  of  the  community  at  the  time  of  her  death,  by  virtue  of  a  tacit 
and  general  mortgage." 

It  is  clear  to  us  the  claim  for  interest  cannot  be  sustained  under  this 
judgmenL  Interest  is,  it  is  tnie,  demanded  by^the  opposition,  but 
the  judgment  is  entirely  silent  about  it:  or  to  speak  more  correctly, 
by  its  terms,  excludes  and  rejects  the  claim:  for  it  confines  the  re- 
covery of  the  children  to  the  one  half  of  the  community  at  the  death 
of  tlieir  mother.  The  one-half  of  the  community  at  her  death,  is  an 
entirely  different  thing,  from  the  one-half  of  that  community  eight 
years  after,  with  interest  thereon  at  five  per  cent,  for  that  space  of 
time. 

There  cannot,  therefore,  we  think,  be  a  doubt,  that  the  interest  was 
not  given  by  the  judgment.  It  is  silent  about  it,  and  we  are  igno- 
rant of  any  law  which  makes  the  interest  follow  as  a  consequence  of 
giving  judgment  for  a  debt  which  would  bear  it;  even  if  the  terms 
conveyed  less  strongly  than  they  do  in  the  decree  of  the  district  court 
in  this  instance  the  idea  that  it  was  excluded.  By  the  third  law  of 
the  22d  title  of  the  3d  Pariida,  it  is  enacted,  that  if  a  judgment  in  ren- 
dering a  final  judgment  concerning  the  principal  thing  in  dispute, 
has  omitted  to  mention  its  fruits  or  rents,  or  had  not  condemned  the 
party  cast  to  pay  the  costs,  he  might  amend  and  rectify  his  judgment, 
if  done  on  the  same  day  the  decree  was  given.  Such  a  provision  as 
to  the  necessity  of  an  amendment,  conveys  most  strongly  the  idea, 
that  without  it  the  fruits  or  rents  would  not  follow  the  judgment  as 
a  consequence,  and  this  positive  rule  is  certainly  in  conformity  with 
the  general  understanding  on  the  matter,  as  it  is  with  the  decision  of 
this  court,  in  the  case  of  Saunders  v.  Taylor,  7  N.  S.  44. 

But  does  the  failure  to  give  interest  in  the  judgment,  enable  the 
defendants  to  set  up  the  decree  as  res  Judicata  against  a  second  de- 
mand for  that  interest?  This  is  a  question  of  by  no  means  such  easy 
solution  as  that  just  disposed  o£    Had  the  judgment  in  express  tenns 
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rejected  interest,  there  would  have  been  no  room  for  argument,  that 
it  furnished  to  the  parties  opposing  the  claim,  the  plesiof  res  Judicata 
against  a  second  demand.  We  think,  there  is  equally  a  rejection  of 
the  claim,  when  both  principal  and  interest  are  demanded,  and  the 
former  alone  is  given  by  the  decree.  Both  were  asked  for  in  the 
petition:  both  put  at  issue  by  the  pleadings:  evidence  in  support  of 
both  is  found  in  the  record,  and  the  judgment  of  the  court  must  con- 
sequently be  presumed  to  have  taken  both  into  consideration,  unless 
an  express  reservation  was  made  in  it  of  one  of  them.  The  Roman 
jurists,  in  obedience  to  the  maxim  that  the  whole  includes  a  part,  held, 
that  the  exception  reijudicalas,  applied  to  any  one  of  the  things  which 
formed  the  object  of  the  previous  demand.  Si  quis  cum  iolum  pe- 
iiisset  partem  peiatj  exceptio  rei  judicata^  nocet.  The  same  rule 
prevailed  when  several  distinct  things  were  demanded.  This  case 
can  not  after  the  severest  attention  we  have  been  able  to  bestow  on 
it,  be  distinguished  from  others,  in  which  the  soundness  of  the  doc- 
trine just  stated  would  appear  incontrovertible.  If  a  suitor  ask  for 
1000  dollars  from  the  parties  against  whom  the  action  is  brought,  on 
a  particular  cause,  or  many  causes,  and  a  judgment  be  given  gene- 
rally for  700  dollars,  the  balance  claimed  is  necessarily  excluded.  So 
it  would  be  if  he  demanded  ten  acres,  part  of  a  certain  tract  of  land, 
and  only  recovered  five.  Why  it  should  be  otherwise  when  he  claims 
money  and  interest,  and  only  gets  the  money,  it  is  difficult  to  con- 
ceive. The  Supreme  Court  of  New  York  state,  that  when  the  de- 
mand of  a  party  is  submitted  to  a  jury,  and  they  see  fit  to  disallow 
it,  either  want  of  proof,  or  for  any  other  cause,  a  verdict  and  judg^ 
ment  thereon  is  conclusive,  and  the  same  demand  is  barred  for  ever. 
In  the  case  of  Delahaye  v.  Pellerin,  decided  in  this  state,  it  was  held 
that  where  the  plaintiff  had  claimed  a  slave  and  damages  for  his  de- 
tention, a  judgment  for  the  slave,  without  saying  any  thing  of  the 
damages,  excluded  a  claim  in  a  second  action  for  the  damages.  In 
the  case  of  Faurie  v.  Pitot,  it  was  decided  that  interest. can  not  be 
sued  for  in  a  separate  action,  and  that  when  judgment  had  been  ob- 
tained for  the  principal,  the  interest  which  was  an  accessory  was  lost. 
This  decision  is  in  strict  conformity  with  a  text  of  the  Roman  law. 
Non  enim  duse  sunt  actiones,  alia  sortiSy  alia  usuraruniy  sed  una: 
ex  qua  condemnatione  factOy  Herat  a  actio^  reijudicatm  exceptione 
repellitur.  2  Martinis  Rep.  82;  CodCj  liv,  4,  /*/.  34,  no,  4j  Dig.  44, 
tit.  2jlaw  7;  16  Johnson^  138;  2  Martinj  142. 

If  we  felt  the  force  of  these  principles  less  strongly  than  we  are  com- 
pelled to  do,  and  thought  that  we  might  examine  the  question  of  inter- 
est again,  if  in  point  of  fact  it  was  not  acted  on  in  the  previous  judg- 
ment, we  should  entertain  strong  doubts  whether  it  did  not  enter  into 
the  consideration  of  the  judge  of  the  first  instance,  and  was  by  him  ex- 
cluded. In  endeavoring  to  satisfy  our  minds  on  this  point,  we  leave 
out  of  view  the  confirmation  of  that  judgment  here.  In  this  court, 
the  question  of  interest  was  never,  that  we  can  recollect,  once  agi- 
tated, and  no  complaint  was  made  that  it  had  not  been  granted  by 
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the  judgment  in  the  first  instance.  But  we  can  hardly  believe  that 
the  judge  below,  when  the  interest  was  demanded  and  proof  offered 
in  support  of  it,  never  took  that  demand  or  proof  into  consideration 
in  fixing  ihe  amount  which  the  heirs  should  recover.  Certainly  every 
legal  presumption  is  against  such  a  conclusion;  more  particularly 
when  from  the  terms  of  the  decree,  he  limits  their  recovery  by  ex- 
press terms  to  the  amount  of  the  community  at  the  death  of  the 
mother.  He  may  at  least  have  equitably  thought  (and  whether  he 
might  not  have  legally  too  so  concluded  we  are  not  now  permitted 
to  inquire)  that  the  support  and  education  of  the  minors  were  fully 
equivalent  to  the  interest  of  their  money.  Nor  is  this  view  of  the 
intention  of  the  judge  the  least  weakened  in  our  minds  by  the  cir- 
cumstance of  the  decree  not  making  any  mention  of  it.  It  not  being 
the  practice  in  this  state  to  express  in  the  decretal  partof  a  judgment 
rendered  in  favor  of  a  plaintiff,  what  portion  of  his  claim  can  not  be 
allowed,  though  it  is  frequently  done  in  the  reasons  by  which  final 
judgments  are  prefaced. 

There  remains  one  consideration  on  this  part  of  the  case,  and  that 
is,  whether  the  appellants  can  claim  under  the  pleadings  the  benefit 
of  the  judgment.  They  do  not  specially  set  it  up  in  bar  to  the  claim 
of  the  heirs,  though  we  think  they  have  substantially  done  so.  On 
the  tableau  of  distribution  the  heirs  are  stated  to  be  placed  there  for 
a  certain  sum,  in  virtue  of  a  judgment  with  interest  The  opposition 
avers,  that  the  heirs  by  their  own  showing  are  only  entitled  to  asum, 
which  appears  on  reference  to  the  decree  first  given,  to  be  the  princi- 
pal, without  interest.  When  a  judgment  is  presented  as  the  basis  of  a 
demand,  it  would  seem  to  follow  as  a  necessary  consequence  of 
admitting  it  in  evidence,  that  the  party  to  whom  it  is  opposed  may 
avail  himself  of  any  limitations  it  contains  which  are  favorable  to 
faim. 

This  brings  us  to  the  last  question  in  the  cause  which  materially 
affects  the  interests  of  the  parties,  and  that  is  the  validity  of  the  first 
sale  made  by  the  syndics.  The  heirs  were  the  purchasers,  and 
bought  a  sugar  plantation  on  the  river  Mississippi,  having  40  arpents 
front  by  40  deep,  together  with  all  the  improvements,  and  sixty-six 
slaves,  for  35,000  dollars.  They  also  bought  at  the  same  time  for 
4500  dollars,  a  tract  of  land,  with  the  improvements,  in  the  parish  of 
West  Baton  Rouge.  It  was  complained  that  this  sale  was  illegally 
ordered;  irregularly  executed ;  and  that  a  great  sacrifice  of  the  property 
took  place. 

First,  as  to  the  legality  of  the  order. 

At  a  meeting  of  the  creditors,  before  a  notary,  on  the  10th  of  July, 
1827,  a  majority  of  them  decided  on  selling  the  property  at  one,  two 
and  three  years'  credit.  The  appellees,  however,  and  some  other 
creditors,  voted  that  a  sufficient  portion  of  it  should  be  disposed  of 
for  cash  to  pay  the  privileged  claims.  These  proceedings  were 
returned  into  court  Qn  the  I7th  of  the  same  month,  and  on  the  26th 
the  following  order  was  made. 
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<^  On  motion  of  A.  Hennen  and  E  Mazureau,  Esquires,  of  counsel 
for  Julia  D.  Saul,  and  others,  children  of  the  said  Joseph  Saul,  it  is 
ordered  by  the  court,  that  the  syndics  of  the  creditors  of  the  said 
Joseph  Saul  do  proceed  forthwith  to  sell  for  cash,  after  the  advertise- 
ments required  by  law,  so  much  of  the  property  ceded  by  the  said 
Joseph  Saul,  on  which  the  children  have  a  special  and  legal  mort- 
gage, as  will  be  sufficient  to  pay  and  satisfy  the  amount  of  their 
claims;  viz:  the  sum  of  77,756  dollars  94  cents,  with  legal  interest  on 
the  said  sum  since  the  judgment  in  their  favor.'' 

On  the  same  day  this  order  was  obtained,  on  the  26th  of  July,  a 
copy  of  it  was  delivered  to  the  sheriff,  by  whom  service  was  made 
on  the  syndics  on  the  28th  and  30th  of  the  same  month. 

By  an  acknowledgment  on  record,  signed  by  the  counsel  of  one  of 
the  opposiug  creditors,  it  is  admitted  that  verbal  notification  of  this 
motion  was  given  to  two  of  the  syndics,  and  it  appears  that  while 
the  property  was  advertised  for  sale  according  to  the  order  of  the 
court,  they  filed  a  petition  for  the  appointment  of  appraisers,  and  that 
appraisement  was  duly  made. 

It  makes  a  part  of  the  case,  according  to  the  record,  that  all  judg- 
ments and  decrees  of  the  district  court,  since  the  cause  was  sent  back 
from  this  tribunal,  shall  be  considered  as  directly  appealed  from. 

On  the  part  of  the  appellants,  it  has  been  urged,  this  order  was  ex 
parley  and  is  not  binding  on  the  creditors.  The  appellees  contend, 
that  the  rule  of  law  being  peremptory  that  a  sale  should  be  made  for 
cash,  notice  was  unnecessary:  that  if  it  was,  the  syndics  were  sub- 
stantially informed  of  it,  and  that  they  acquiesced  in  the  decree  of  the 
court  by  praying  for  an  appraisement  of  the  estate. 

It  is  to  be  regretted,  that  the  legislature  have  not  furnished  any 
rules  for  conductirfg  the  suit  of  concurso.  The  proceedings  in  it  are 
so  materially  different  from  ordinary  actions,  that  the  regulations 
furnished  for  the  one  have  little  or  no  application  to  the  other.  But 
there  are  certain  fundamental  principles  which  control  all  causes,  in 
every  court,  and  in  every  country,  where  justice  is  not  a  mockery, 
and  law  is  not  used  as  a  cloak  for  oppression.  Parties  must  be  cited 
and  after  being  cited  an  opportunity  must  be  afforded  them  to  make 
defence  before  they  are  condemned.  We  had  occasion  to  express 
our  opinions  fully  on  this  subject,  in  the  case  of  Ludeling  v.  His 
Creditors,  and  further  reflection  has  confirmed  us  in  the  correctness 
of  the  views  we  then  entertained.  In  that  case,  the  court,  without 
any  written  opposition  being  filed  to  the  tableau  of  distribution,  per- 
mitted objections  to  be  made  to  it  orally,  on  the  day  it  was  called  up 
for  homologation,  and  by  the  judgment  rendered,  changed  the  rela- 
tive situation  of  the  creditors.  We  considered  the  proceeding  irregu- 
lar, and  reversed  the  judgment  of  the  inferior  court,  because  the 
creditors  who  had  already  their  rank  assigned  them,  could  not  know 
without  being  warned  by  the  pleading  that  it  was  necessary  for  them 
to  appear  in  court,  and  support  their  pretensions.     4  N,  S,  601. 

A  good  deal  of  embarrassment  is  created  in  the  conducting  of  cases 
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in  coneursOf  from  contradictory,  and  we  think  indistinct,  views  that 
are  taken  in  relation  to  the  powers  of  the  syndics.  An  authority  has 
been  read  to  ns,  that  they  are  the  representatives  of  the  mass,  but 
not  of  particular  portions  of  the  creditors  when  they  oppose  each 
other.  This  we  think  true;  for  in  this  action  all  are  plaintiffs  and 
defendants,  and  each  may,  if  they  think  proper,  contest  and  put  at 
issue,  the  claims  of  others,  both  as  it  regards  the  existence  of  the  debt 
and  its  rank.  And  yet  this  rule  must  be  understood  and  taken  with 
limitations.  If  the  syndics  resist  the  claim  of  an  individual  creditor, 
put  it  at  issi>e,  and  a  trial  be  had,  and  judgment  thereon,  that  judg- 
ment, as  we  are  at  present  advised,  would  prevent  a  particular  credi- 
tor from  objecting  to  the  claim  at  any  subsequent  stage  of  the  pro- 
ceedings. The  syndics  being  suffered  to  contest  the  claim  on  behalf 
of  all,  without  intervention  on  their  part,  can  be  considered  in  no 
other  light  but  their  representatives,  and  it  would  be  intolerable  when 
collusion  was  not  alleged,  that  the  case  should  be  tried  over  and  over 
again,  on  the  opposition  of  every  individual  creditor.  The  conse- 
quence however  which  we  attach  to  a  judgment  so  rendered  is  found- 
ed in  the  presumed  acquiescence  in  all  to  the  proceedings,  and  we 
are  far  from  thinking  that  an  acknowledgment  on  the  part  of  the 
syndics,  prevents  any  person  who  has  an  interest  in  contesting  a  claim 
against  the  estate,  from  making  opposition  to  it. 

But  it  is  certain  that  the  syndics' cannot  control  the  suits  which  in- 
dividual creditors  may  raise  with  each  other.  This  results  as  well 
from  the  authorities  on  this  subject,  who  all  state  that  every  creditor 
is  at  once  plaintiff  and  defendant,  as  from  the  nature  of  the  case  and 
the  duties  which  syndics  have  to  perform.  Appointed  to  sell  the  es- 
tate, collect  the  debts,  and  pay  the  creditors  their  respective  propor- 
tions, it  is  in  many  instances  a  matter  of  complete  indifference  to 
them  whom  they  are  to  pay  or  in  what  rank  the  particular  creditors 
are  marshalled  on  the  tableau.  Or  if  they  have  any  interest  as  credi- 
tors, it  may  not  unfreqnently  happen  that  it  is  favorable  to  a  particu- 
lar class  of  claims,  whose  privilege  or  mortgage  others  may  wish  to 
exclude  or  reduce.  The  law  therefore  has  wisely  not  confined  to 
them  alone  the  assertion  of  rights,  and  the  settling  of  questions,  to 
which  they  may  be  indifferent  but  which  to  others  are  of  primary 
importance.  It  has  reserved  to  the  parties  really  interested  the 
power  to  watch  over  their  own  interests,  and  protect  themselves  in 
their  individual  capacity.  TM  contrary  doctrine  would  at  once  es- 
tablish an  autboriiy  in  the  syndics  to  settle  the  estate  as  they  chose, 
and  would  render  the  privilege  of  each  creditor  to  contest  the  claim 
of  another  a  mere  illusion. 

With  this  expression  of  our  understanding  of  the  law,  we  proceed 
to  examine  the  particular  circumstances  of  thi^  case.  The  syndics 
bad  contested  the  claim  of  the  appellees  on  behalf  of  the  other  credi- 
tors, by  refusing  to  put  them  on  the  tableau,  a  judgment  was  rendered 
on  the  issue  thus  joined,  and  that  judgment  we  consider  binding  and 
conclusive  on  all  parties  to  the  concurso.    After  this  judgment  was 
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rendered,  the  syndics  applied  to  the  conrt^and  obtained  an  order  that 
a  meeting  of  the  creditors  should  take  place  before  a  notary,  to  deter- 
mine on  the  mode  of  disposing  of  the  ceded  property.  At  that 
meeting  a  contest  arose,  in  relation  to  the  manner  the  effects  of  the 
insolvent  should  be  sold.  Several  creditors  appeared  and  voted  for 
its  being  disposed  of  on  a  credit.  Others,  among  whom  were  the 
appellees,  required  a  sale  for  cash,  to  satisfy  the  privilege  claims.— 
The  notary  made  a  process  verbal  o{  the  wishes  and  demands  of  each, 
and  returned  it  into  court.  These  conflicting  pretensions  produced  a 
new  contest  between  the  creditors,  and  the  moment  it  was  commeneed 
the  syndics  in  our  judgment  could  do  no  act  on  their  part,  either  to 
weaken  the  rights  of  one  party  or  strengthen  those  of  the  other.  The 
control  of  it  was  in  the  bands  pf  those  who  had  chosen  to  litigate  it 
in  their  own  behalf,  and  no  sale  could  be  made  until  the  conflicting 
pretensions  of  the  creditors  were  decided  on.  Before  the  court  deci- 
ded, it  was  bound  to  hear  the  parties.  We  see  no  other  conclusion 
to  which  we  can  possibly  come,  if  the  creditors  had  a  right  to  make 
the  opposition.  For  if  they  had  a  right  to  make  it,  they  had  a  right 
to  be  beard  on  it.  It  is  not  either  the  smallness  of  a  claim,  nor  its 
weakness  in  point  of  fact,  or  law,  that  can  deprive  a  suitor  in  our 
courts  of  the  privilege  of  presenting  his  proof,  and  his  reasons  before 
a  decision  is  made  against  him.  In  this  case,  without  a  hearing  of 
the  parties  interested,  and  without  giving  them  an  opportunity  of 
being  heard,  a  judgment  overruling  their  pretensions,  and  materially 
affecting  their  interests  was  rendered. 

But  several  groimds  have  been  urged  to  take  this  ease  out  of  princi- 
ples we  have  just  been  noticing. 

Verbal  notice  it  is  said  was  given  to  the  syndics,  and  they  made  no 
opposition.  We  have  already  said,  it  was  not  with  them,  but  with 
the  individual  creditors,  the  suit  should  have  been  carried  on.  But 
admitting  that  it  might  be  contested  with  them,  as  the  represcHtatives 
of  the  creditors  who  demanded  a  sale  on  a  credit,  they  had  no  autho- 
rity to  give  a  verbal  consent  out  of  court;  so  as  to  deprive  the  pro- 
ceedings of  that  publicity  which  would  enable  the  parties  really  inte- 
rested to  protect  themselves.  Their  authority  in  the  most  favored 
▼iew  that  can  be  taken  of  it,  did  not  extend  so  far:  far  less  did  it 
authorise  them,  after  the  portion  of  the  creditors  they  represented  had 
contested  the  claim  to  sell  for  cash,  to  acquiesce  in  that  claim  without 
opposition.  And  as  if  the  case  had  been  destined  to  exhibit  every 
kind  of  irregularity,  notice  was  only  given  to  two  of  the  syndics,  One 
of  them  the  father  and  forced  heir  of  the  appellees.  The  third  re- 
ceived no  notification.  Were  then  the  syndics  the  persons  with 
whom  the  claim  should  have  been  contested,  we  would  be  of  opinion 
that  the  proceedings  had  been  contrary  to  law. 

It  has  been  forcibly  urged,  that  the  right  of  the  privileged  creditors 
to  have  a  sale  made  for  cash  was  peremptory,  that  no  successful 
opposition  could  have  been  tnade  to  it.  Admitting  it  to  be  peremp- 
tory, does  it  follow  that  na  notice  is  to  be  given  to  those  who  are  to 
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.be  aiected  by  this  positive  right,  and  that  no  opposition  can  be  made 
to  it?  Is  tt>e  right  o(  ihe  privileged  creditor  to  have  a  sufficient  por- 
tion of  the  insolvent's  estate  sold  for  cash  to  pay  his  claim,  stronger 
than  that  of  the  payee  of  a  bond  to  recover  the  amount  from  the 
maker?  Is  it  conferred  more  expressly^  or  by  higher  evidence  than 
that  of  the  mortgage  creditor,  to  seize  the  property  on  which  be  has 
alien,  in  the  hands  of  a  third  person?  and  could  tli^se  rights  be  exer- 
cised withoutgivkig  the  debtor  in  the  one  instance,and  the  third  pos- 
sessor in  the  other>  an  opportunity  to  show  what  cause  they  had  to 
-urge  against  the  apparent  claim  of  the  creditor?  There  are  more 
things  to  be  settled  in  all  cases  of  this  kind  than  the  mere  right  of  sell- 
ing for  cash.  It  must  be  first  ascertained  whether  the  party  making 
the  demand  is  a  privileged  creditor,  and  next  the  amount  due  to  him, 
and  neither  of  these  are  the  result  of  a  peremptory  rule  of  law,  but 
.depend  on  the  proof  oifered.  If  another  case  had  been  presented 
-for  our  decision,  the  imagination  could  not  have  siiggested  any  thing 
by  way  of  illustration  which  would  have  more  strikingly  shown  the 
necessity  of  hearing  parties  before  making  such  an  order,  than  the 
austance  now  before  the  court.  On  a  judgment  whicfi  only  gav^e 
to  the  creditors,  in  favor  of  whom  it  was  rendered,  54,000  and  some 
dollars,  an  order  was  made  to  sell  property  to  satisfy  one  of  77,000 
dollars. 

We  have  inquired  whether  this  proceeding  nvght  not  be  supported 
on  the  ground,  that  after  the  return  of  the  proceedings  before  the  no- 
tary into  court,  the  parties  to  the  cancur^  must  be  supposed  to  have 
been  then,  ready  to  meet  any  motion  that  was  made  affecting  their 
-interests.     But  neither  the  law  nor  the  practice  of  the  court  will,  we 
apprehend,  justify  this  position.     It  is  not  in  the ,  power  o(  either  plain- 
tiff or  defendant  to  call  up  an  ordinary  case  at  any  moment  he  .plea- 
ses, and  try  it  in  the  absence  of  his  adversary.  It  must  be  pat  on  the 
.docket,  and  a  day  fixed  for  its  trial.     It  is  of  more  importance  to  re- 
quire a  strict  observance  of  this  rule  in  the  jtticio  de  coneursoy  tlian 
any  other;  for  from  the  number  of  parties  litigating,  and  the  variety 
•of  suits  carrying  on  at  onee,  an  opportunity  nught  be  afforded  of 
materially  affecting  the  interests  of  litigants  by  ex  parte  proceedings. 
It  surely  cannot  be  the  law  of  this  country,  that  the  creditors  must 
-keep  a  counsel  standing  as  a  sentinel  for  years  in  court,  from  the  mo- 
ment it  opens  until  it  closes  each  day,  to^iMrd  agiinst  his  adversary 
'getting  an  order  on  his  showing  alone.     I  fit  be  the  law,  then  the  ne- 
cessity of  a  citation  might  as  well  be  dispensed  with  oniirely. 

It  was  asked,  who  were  the  privileged  creditors  to  ^ive  notice  to? 
We  answer,  to  those  opposed  to  them.  We  see  no  difficulty  in  this. 
When  a  tableau  of  distribution  is  filed,  notice  is  given  to  all  parlies 
by  publication  in  the  newspapers  to  oppose  it  if  they  think  fit.  No- 
thing prevented  the  s:iino  kind  of  notice,  calling  on  those  interested  to 
show  cause  why  thf?  proceedings  bef)re  the  ni>tary  should  not  be  ho- 
mologated. It  is  said  there  is  no  law  for  this,  'iiu^reis  no  statutory 
provision  it  is  true,  but  the  act  of  1817,  by  declaring  that  it  shall  no 
Vol.  IV.— 27 
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longer  be  necessary  to  homologate  the  proceedings  for  the  appoint- 
ment of  syndics,  strongly  countenances  the  idea,  that  all  other 
proceedings  before  a  notary  require  as  formerly  to  be  acted  on  by  the 
court  after  calling  in  the  parties  by  public  advertisement.  But  if 
there  be  no  law  for  bringing  the  creditors  in  by  publication,  a  rule 
could  have  been  taken  on  them  to  show  cause  why  the  demand 
of  the  appellees  should  not  be  granted. 

It  makes  a  part  of  the  statement  of  facts,  that  one  of  the  counsel 
who  appeared  on  the  argument  of  this  case  on  behalf  of  the  appel- 
lants, was  in  court,  and  made  no  opposition,  when  this  order  was 
granted:  admitting  his  silence  to  bind  his  clients^  he  was  not  the 
representative  of  the  other  creditors. 

On  the  whole,  after  bestowing  on  the  case  the  most  serious  atten- 
tion, we  are  of  opinion  that  the  order  of  the  court  rendered  ex  parte 
without  hearing  the  parties,  or  citing  them  to  be  heard,  was  illegal, 
and  that  the  sales  made  in  virtue  of  it,  to  those  by  whom  it  was  ob- 
tained, must  be  set  aside. 

The  legality  of  the  order  for  selling  the  bank  stock  is  not  put  at 
issue  by  the  opposition,  and  no  evidence  before  us  shows  the  sale  to 
have  been  made  contrary  to  law. 

The  appellees  have  claimed  the  value  of  their  improvements  as 
bona  fide  possessors.  There  has  been  no  evidence  or  argument  on 
this  point.  That  question,  therefore,  and  others  arising  out  of  the 
fruits  of  the  property,  can  be  more  properly  determined  when  a  new 
sale  takes  place,  and  the  tableau  is  amended  conformably  thereto. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  the  oppo- 
sition filed  thereto,  so  far  as  it  relates  to  the  amount  for  which  the 
heirs  of  said  Mary  Saul  are  placed  on  the  tableau  be  sustained, 
and  that  they  be  placed  thereon  for  the  amount  recovered  by  them 
in  tiie  former  action.  It  is  further  ordered,  that  the  said  opposition, 
so  far  as  it  relates  to  the  sale  of  the  bank  stock  and  furniture,  be 
overruled. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  sale  of  the 
plantation  and  slaves  in  the  parish  of  Plaquemines,  and  the  land  in 
the  parish  of  West  Baton  Rouge  be  annulled  and  made  void;  that 
the  case  be  remanded  to  be  proceeded  in  according  to  law,  the  ap- 
pellees paying  the  costs  of  the  appeal. 

The  decree  being  made  without  prejudice  to  the  claim  of  the  credi- 
tors for  the  fruits  of  the  plantation,  or  that  of  the  purchasers  for  the 
improvements  placed  thereon. 

LivermoreyXox  the  plaintiffs. 

Hennen  and  Mazureauyfot  the  defendants. 
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Delancy  v.  Grymes  et  al.    VII,  N.  S.  457. 

COURT  of  Probates  of  New  Orleans. 

No  appeal  lies  from  a  judgment  on  a  rule  to  pay  money  into  court. 
See  same  point  and  decree  in  Eenner  v.  Young,  antty  252. 


Bnisson  v.  Thompson.     YI,  N.  S.  460. 

The  wife  most,  against  creditors,  produce  other  proof  of  the  payment  of  the  tfof,  than  the 

husband's  confession  in  the  marriage  contract. 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  enforce  on  her  husband's  vendee,  a  legal 
mortgage  for  the  recovery  of  her  dotal  rights.  The  latter  obtained 
an  injunction.    There  was  a  judgment  of  nonsuit  and  she  appealed. 

Her  counsel  contends,  that 

The  appellant's  marriage  contract  being  duly  recorded,  she  has  a 
legal  mortgage.    Old  Civil  Code,  454,  art.  17;  Civil  Code,  3287. 

The  defendant's  right  being  posterior  to  the  record  of  the  contract, 
can  not  contest  the  mortgage,  nor  the  grounds,  in  consideration  of 
which  it  results. 

The  appellee  contends  that  the  plaintiff  ought  to  have  proved  the 
payment  of  the  dot,  and  her  contract  forms  no  proof  against  third 
parties. 

By  the  marriage  contract,  the  wife  constitutes  to  herself  and 
brings  in  marriage,  a  dot  of  2100  dollars,  consisting  of  1500  dollars 
the  value  of  her  clothes,  jewels,  plate  and  furniture,  and  600  dollars 
in  cash,  the  produce  of  her  economy  and  savings.  The  husband 
declares  he  well  knows  all  these  things,  and  declares  that  on  the 
celebration  of  the  marriage,  he  will  ipso  facto  be  ppssessed  of  the 
dot^  and  be  accountable  for  its  value  as  stated. 
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Febrero  says  that  the  real  dot  is  constituted  not  by  writing,  but  by 
numeration.  Lo  que  consiituye  la  verdadera  dote  es  su  numerc^ 
don  no  la  escrilura,  Doti  numeration  non  scriptitm  doialu 
instrvmenti  /acit.  Ideo  non  ignoras  demum  tt  ad  petitionem 
doti  admitti  posse  si  dotem  a  te  re  ipsa  datatn  probatura  est. 
Febrero — Nada  aprovschara  la  (tnugerj  la  confession:  y  par 
consiguiente  necesitara  probar  su  nutneracion  y  entrega.  Lib.  3, 
cap.  3,  sect,  2,  no.  138.  El  privilegio  de  la  dote  verdadera  no  se 
estiende  a  la  puiaiiva. 

When  the  wife  proceeds  against  her  husband,  or  his  heirs,  or  hers 
against  him,  slight  proof  will  sufiice,  says  Febrero;  but  when  she 
concurs  with  his  creditors  and  insists  on  a  privilege  over  them,  the 
proof  must  be  conclusive:  es  indispensable  que  las  pruebas  scan 
concluyentes.  Ibid,  n.  136. 

The  appellant's  counsel  has  not  produced  any  authority  in  sup- 
port of  his  position,  that  creditors,  who  became  so  after  the  marriage, 
are  bound  by  the  husband's  confession,  and  we  have  not  discovered 
any. 

The  wife  having  administered  no  other  proof  of  the  payment  of  the 
dot,  than  the  husband's  confession  in  the  contract  of  marriage,  we 
conclude  that  the  parish  judge  correctly  disallowed  hei^  pretension. 

It  is,  therefore,  ordered,  adjudged  and  decreed/ that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Chapoiinj  for  the  plaintiSl 

Pierccj  for  the  defendant 


Waldca  v.  Duralde.     VII,  N.  S.  463. 

The  recorder  of  mortgft^ee  ii  bound  to  record,  on  the  order  of  the  ju^e,  proceedtopi  Iff 
feirv  fmcias  lo  revive  a  jiidf ment  io  a  court  of  the  Uiiitad  £kalea  ia  viplhef  dietrict, 
and  to  state  auoh  a  racoed  oo  hit  certificate* 


FIRST 

M  ARTiic,  J.,  deliYered  the  opinion  of  the  court. 

The  petitioner  states  he  is  the  mediate  and  inteimediate  purchaser 
of  several  lots,  which  were  sold  on  execution,  as  the  property  of 
Livingston,  and  being  desirous  of  disposing  of  them,  he  applied  to 
the  defencUmt,  the  recorder  of  mortgages,  for  a  certificate,  and  he 
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instead  of  confining  himself  to  a  statement  of  the  mortgages  really 
existing  on  said  lots^or  stating  that  no  mortgage  existed  on  his  books, 
obstinately  refused,  stating  that  the  premises  were  encumbered  by 
a  pretended  mortgage  resulting  from  a  judgment  of  the  United  States 
against  said  Livingston  for  100,000  dollars  and  costs. 

The  petition  concludes  with  a  prayer  that  the  pretended  mortgage 
be  declared  null  and  of  no  effect  against  the  petitioner,  that  the  defen- 
dant may  be  prohibited  from  stating  it  in  his  certificate  and  pay 
damages. 

The  defendant  denied  the  plaintiff's  right  to  sue  him,  as  he  was 
without  interest  in  the  suit,  and  the  United  States  were  the  only  party 
ooncerned.  He  denied  he  had  stated  any  mortgage,  on  his  certificate, 
not  actually  existing  on  his  books,  against  the  principal,  and  to  the 
rest  of  the  petition  the  general  issue  was  pleaded. 

There  was  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

His  counsel  urges,  that 

1.  The  pretended  mortgage  was  not  registered  according  to  law. 

2.  The  execution  of  the  judgment  of  the  United  States  was  not 
ordered  by  one  of  the  judges  of  this  state. 

3.  No  authentic  copy  of  the  judgment  was  given  to  the  defendant 
to  be  recorded. 

4.  Notlung  was  offered  for  record  or  recorded  but  a  Jieri  facias. 
It  appears  that  the  attorney  of  the  United  States  for  this  district  on 

the  fifteenth  of  July,  1822,  presented  a  petition  to  the  judge  of  the 
first  district  of  this  state,  stating  that  the  United  States,  in  December 
1803,  had  obtained  the  judgment  stated  in  the  petition,  and  in  the 
district  court  of  the  United  Stales  for  the  district  of  New  York,  which 
was  received  by  a  writ  of  scire  facias  in  May,  1822,  whereupon  he 
prayed  an  order  for  the  record  of  the  judgment  in  the  books  of  the 
recorder  of  mortgages.  To  this  petition  was  annexed  an  authentic 
copy  of  the  scire  facias^  the  return  of  it,  and  the  order  and  Judg* 
ment  of  the  court  for  the  revival  of  the  original  judgments.  The 
district  judge  ordered  the  registry  accordingly. 

It  is  clear  that  on  the  prayer  of  the  petition,  as  far  as  it  goes,  to  the 
court,  declaring  that  there  exists  no  mortgage,  and  prohibiting  the 
defendant  to  state  any  in  his  certificate,  nothing  could  be  done  in  a 
suit  to  which  the  United  States  are  not  a  party.  They  ought  to  be 
heard  before  any  judgment  affecting  any  right  of  theirs  be  given. 

So  that  our  only  inquiry  is,  whether  the  plaintiff  be  entitled  to 
damages  from  the  defendant? 

The  appellant^s  counsel  erroneously  considered  the  judgment  in 
favor  of  the  United  States,  in  one  of  their  courts,  as  a  judgment  to  be 
executed  by  one  of  the  ministerial  ofiicers  of  this  state,  and  conse- 
quently requiring  the  fiat  of  one  of  its  judges.  In  such  judgments, 
rtie  individual  states,  though  independent,  are  mere  judicial  districts 
of  the  Union,  and  stand  to  each  other  in  the  same  relation  as  one  of 
ttie  parishes  of  the  state  to  any  other.    The  marshal  of  the  United 

27« 
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States  for  the  Louisiana  district  derived  hit  authority  from  the  ^ouit 
of  the  United  States  in  New  York. 

The  decision  of  that  court  on  the  motion  of  the  United  States,  after 
notice  to  Livingston  in  due  form,  asking  the  revival  of  the  original 
judgment,  was  recorded  as  a  judgment  by  the  attorney  of  the  United 
States,  after  obtaining  an  order  for  that  purpose  from  a  state  judge. 

The  counsel  also  erred  in  considering  the  scire  facias  and  pro- 
ceedings upon  it  as  a  writ  of  execution  or  fieri  facias. 

The  defendant  acted  correctly  in  recording  the  document  preaented, 
and  would  have  acted  otherwise  in  forbearing  to  state  what  was  on 
his  books  in  the  certificate  he  delivered  to  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  affirmed,  with  costs. 

SegherSy  for  the  plaintiff. 

Denis,  for  the  defendant 


Canraby  v.  Carraby-     Vll,  N-  S,  466- 

A  wcnun  cannot  be  eonltru  to  an  abaeDlee. 

StMkblt^  a  wift,  to  be  preferred  to  tbe  preramptive  beir«  under  aitiele  9XK  Civil  Cod«»  araat 

have  tiie  qoaiification  of  tbe  maacoline  fender? 
Tbe  legialaltve  conatraotion  of  tbe  conatiliition  as  to  juriadietion  nf  ibb  4)eiii1»  in  article 

876,  Code  of  Practioet  ia  to  be  reapoctod. 

COURT  of  Probates  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  appellant  complains  that  bis  claim  to  the  curatorship  of  the 
estate  of  his  nephew,  an  absentee,  was  disregarded,  and  the  abaea- 
tee's  sister  preferred. 

He  opposed  the  appellee's  claim  on  aooount  of  her  lex,  and  the 
only  question  presented  to  us  is,  whether  a  woman  may  have  the 
curatorship  of  an  absentee's  estate  of  whom  she  ia  the  presumptive 
faeir? 

The  Code,  article  50,  requires  that,  in  the  appointment  of  the  cunir 
tot  of  an  absentee's  estate— the  wife  be  preferred  to  the  presumptive 
beir — he  to  other  relations^-^they  to  creditors,  and  these  to  strangers. 
Provided,  however,  that  such  a  person  be  possessed  of  the  nooefsaary 
qualifications;  ayent  Us  quaUtts  requisfs. 
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The  qualifications,  or  quaiuisy  spoken  of  in  the  proviso  we  take 
to  be,  the  masculine  sex  and  the  age  of  majority;  we  can  hardly  think 
of  any  other. 

Women  cannot  perform  any  civil  function,  except  those  which  the 
law  especially  declares  them  capable  of  exercising.  Ibid.  25. 

They  may  be  tutrixes  of  their  minor  children  or  grandchildren; 
they  may  be  executrixes;  curatrixes  of  their  absent  husband's  estate. 

The  exercise  of  a  right  or  power  over  the  property  of  another,  not 
conferred  by  him  but  by  the  law,  we  take  to  be  a  civil  function. 

By  the  Roman  law,  Fasminss  ab  omnibus officiis publicis  velcivi" 
libus  remotsB  sunt.  L.  2ff.  de  Reg.  Jur. 

It  is  true  the  presumptive  heir  has  an  interest  in  the  good  manage- 
ment of  the  estate,  and  the  appellee's  counsel  has  concluded,  that  as 
she  may  manage  her  estate,  she  may  manage  one  in  which  she  has 
an  interest.  She  has  no  vested  right  in  the  estate  during  the  life  of 
the  absentee,  except  the  share  of  the  profits  which  the  heir  may  have 
when  sent  into  possession  in  the  absence  of  the  latter— the  curator  of 
the  absentee's  estate  manages  an  estate  not  his  own. 

It  is  objected  that  women  may  be  sent  into  provisional  poissession 
of  an  estate.  Thb  is  an  exception  to  the  general  rule,  for  theyexerr 
cise  a  power  on  an  estate  not  their  own,  which  the  owner  did  no( 
^ve,  but  the  law  confers.  But  the  law  presumes  the  absentee,  in 
some  manner,  to  be  dead;  his  will  is  to  be  opened;  his  instituted,  repels 
the  presumptive  heir,  if  not  a  forced  one.  The  heir  sent  in  po^e^ion 
has  a  vested  interest  in  a  part  of  the  profits  at  first,  which  gradually 
increases,  and  finally  absorbs  them  all.  The  Civil  Code  requires  the 
euiator  of  the  estate  of  an  absentee  to  possess,  besides  the  qualifica^ 
tions  which  entitle  him  to  a  preference,  those  which  enable  him  to 
exercise  the  office. 

A  doubt  has  been  suggested  as  to  the  jurisdiction  of  this  court,  the 
estate  being  of  the  value  of  1500  dollars  and  the  profits  or  interest  of 
the  parties,  the  commission,  are  below  300  dollars.  But  we  have 
deemed  it  our  duty  to  respect  the  legislative  construction  of  the  coo- 
fltitution,  in  the  876th  article  of  the  Code  of  Practice. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  annulled,  avoided  and  reversed,  and  that 
Etienne  Carraby  be  appointed  curator  of  Leufroy  Carraby,  the  absen- 
tee; the  appellee  paying  costs  in  both  c^ourts. 

2>.  Seghersj  for  the  plainta£ 
H.  B,  Denis,  for  the  defendant 
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Gosselin  et  al.  v.  Gosselin.     YII,  N.  S.  469. 

An  act  of  the  legulature,  the  ezeention  of  which  is  inspeoded  by  one  of  iti  cUages,  or  hj 
a  delaj  of  ita  promulgation  may  in  the  meanwhile  be  modified  or  repealed  by  a  poate. 
rior  act 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners,  children  of  the  defendant,  aver  that  their  deceased 
father  left  a  considerable  property  in  land,  slaves  and  movable  pro- 
perty, which  came  to  the  defendant's  possession.  They  pray  for  an 
account  of  the  profits,  and  a  partition  of  the  property. 

The  defendant  pleaded  in  abatement,  a  suit  instituted  by  her  in  the 
district  court  for  the  partition  of  the  estate,  in  which  they  were  duly 
cited. 

The  court  of  probates  sustained  the  plea  and  dismissed  the  petition. 
The  plaintiffs  appealed. 

By  the  Code  of  Practice,  924,  sect.  14,  the  court  of  probates  has 
exclusive  jurisdiction  of  partitions. 

This  Code  was  approved  in  1824,  and  after  its  approbation,  but 
before  its  promulgation,  the  legislature  by  an  act  of  1825,  p.  122> 
sect.  3,  gave  to  the  district  court  jurisdiction  in  cases  of  suits  for 
partition. 

By  an  act  passed  in  1828,  p.  156,  sect.  13,  amendatory  of  the  Code 
of  Practice,  it  is  provided  that  in  any  case  where  the  partition  of  a 
succession  has  been  or  may  be  made,  &c.,  all  the  real  and  personal 
actions  and  others  shall  be  brought  in  the  district  court. 

There  cannot  be  any  doubt  that  an  act  of  the  legislature,  the  exe- 
cution of  which  is  postponed,  either  by  a  limiting  clause,  or  a  delay 
of  its  promulgation  may  be  affected  by  an  intermediate  declaratioa 
of  the  legislative  will  tnodifying  or  repealing  it.  Thus  the  jurisdic- 
tion of  the  court  of  probates,  which  was  exclusive  in  cases  of  parti- 
tion, by  the  Code  of  Practice,  was  rendered  concurrent  only  by  the 
act  of  1825,  posterior  to  the  approbation  of  the  Code  of  Practice,  by 
the  governor  though  anterior  to  its  promulgation.  We  do  not  wish 
to  be  understood  now  to  speak  of  the  exclusive  jurisdiction  of  the 
court  of  probates  in  special  cases,  viz:. those  of  minors,  interdicted 
persons,  &,c. 

It  is,  therefore,  ordered  and  adjudged  that  the  judgment  of  the 
court  of  probates  be  affirmed,  with  costs. 

C.  Derbigny  and  Denis,  for  the  plaintiffs. 
JD.  SegherSf  for  the  defendant. 
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A  judicial  sale  to  enforce  the  payment  of  the  first  instalment  b  necessary  to  protect  ihm 

▼endee  a^nst  the  vendor's  privilege  for  aabseqaent  ones. 
Proscription  does  not  run  against  one  who  cannot  sell. 

COURT  of  Probates,  Parish  of  Ascension. 

P0RTSR9  J.,  delivered  the  opinion  of  the  court 

The  petitioner  bought  of  the  defendants  an  arpent  of  land,  front  on. 
the  Bayou  La  Fourche,  from  which  he  was  evicted  by  a  sale  under 
a  mongage  in  &vor  of  Nicholas  L' Aine  and  others.  He  brings  this 
aetion  to  be  reimbursed  in  the  value  of  the  land  sold  to  him,  and  for 
the  damages  he  has  sustained  by  the  eviction.  The  defendants  dted 
in  Winchester  who  sold  to  them,  and  he  has  called  in  warranty  the 
curator  of  one  Moncerratt,  from  whom  in  his  lifetime  he  alleges  to 
have  purchased. 

The  court  of  probates,  after  hearing  the  parties,  gave  judgment 
against  the  defendant  in  the  sum  of  1200  dollars,  the  value  of  the 
land,  rejecting  the  claim  for  damages,  and  at  the  same  time  decreed 
that  the  defendants  should  recover  the  same  sum  from  Winchester, 
and  that  Winchester  should  have  judgment  in  the  same  amount 
against  the  estate  of  Moncerratt. 

The  plaintiff  and  Winchester,  who  is  cited  in  warranty,  both  moved 
for  a  new  trial  in  the  court  below.  The  application  of  the  latter  was 
rejected,  and  that  of  the  former  granted,  so  far  as  to  make  the  judg- 
ment extend  to  the  administrator  of  the  estate  of  Babin,  as  well  as  to 
the  heirs. 

From  the  judgment  rendered  against  Winchester,  he  appealed. 

The  facts  in  this  case  are  numerous,  and  many  points  of  law  have 
been  raised  in  argunpent.  To  understand  them  correctly,  it  is  neces- 
sary to  give  a  statement  of  the  case  from  the  time  when  the  right  of 
mortgage  was  acquired  under  which  the  eviction  took  place. 

The  opinion  of  the  court  of  probates  contains  a  very  ample  detail 
of  the  facts,  and  we  adopt  it  with  some  limitations  and  additions, 
as  being  conformable  to  our  views  of  them  as  they  appear  on  the 
record. 

On  the' 97th  of  April,  1813,  a  tract  of  land  containing  four  arpents 
front  on  the  Bayou  La  Fourche  with  a  depth  of  forty  arpents,  was 
sold  at  public  auction  by  the  judge  of  the  Parish  of  Ascension,  at  the 
request  of  Rose  Florence,  widow  of  Etienne  Herbert,  and  of  Fran? 
cots,  and  Margueritte  Doucet,  the  latter  represented  by  Baptiste 
I)ioucet,  her  curator.    At  the  sede,  one  Elstevan  Hernandez  became 
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the  purchaser  for  the  price  of  3000  dollars  in  one  and  two  years  from 
the  day  of  sale,  and  furnished  his  two  notes  for  1 500  dollars  each, 
the  first  payable  on  the  25th  of  April,  1814,  and  the  other  on  the 
25th  of  April,  1815,  endorsed  by  Moncerratt 

Two  days  after,  Hernandez  sold  the  premises  to  Moncerratt,  who 
had  become  his  endorser  on  the  note  given  to  the  estate  of  Daublin. 
In  this  act,  Moncerratt  promised  to  pay  the  notes  which  Hernandez 
had  given. 

On  the  30th  day  of  March,  1816,  the  land  was  sold  by  the  sheriff 
of  the  Parish  of  Ascension,  at  the  suit  of  J.  B.  Doucet  v.  Moncerratt, 
and  Winchester  became  the  purchaser  thereof. 

On  the  9th  of  April,  1818,  Winchester  conveyed  the  land  to 
Charles  Babin  (the  ancestor  of  the  defendants)  for  2500  dollars  cash. 

On  the  1st  of  April,  1820,  Babin  sold  one  arpent  front  of  this  same 
tract  to  Ayraud  (the  plaintiff)  for  1200  dollars,  who  on  the  7th  of 
January  following  conveyed  it  to  Joseph  Hidalgo. 

On  the  6th  of  December,  1824,  an  order  of  seizure  and  sale  was 
obtained  against  Babin  &  Hidalgo,  as  third  possessors  of  the  tract 
originally  sold  to  Hernandez.  This  order  was  granted  on  the  peti- 
tion of  the  heirs  of  Daublin  as  payees  of  the  second  note  given  by 
Hernandez  at  the  time  of  the  purchase.  Babin  &  Hidalgo  having 
failed  to  pay  and  discharge  the  debt,  the  land  was  seized  by  the 
sheriff  on  the  20th  of  December,  1824,  and  advertised  to  be  sold  on 
the  19th  of  January,  1825. 

On  the  27th  of  January,  1825,  Winchester  applied  for  and  obtained 
an  injunction  to  stay  the  executory  proceeding,  and  on  the  25th  of 
June  he  took  a  nonsuit  with  the  right  of  reproducing  the  same  mat- 
ters in  defence,  in  case  he  should  be  called  in  warranty  by  his 
vendee. 

On  the  30th  of  July,  1825,  Babin  &  Hidalgo  obtained  another  in- 
junction against  the  proceedings  of  the  petitioners  for  an  order  of 
seizure,  and  prayed  that  Winchester  and  Ayraud,  their  vendors, 
might  be  called  in  to  maintain  their  title  to  the  premises.  They  ap- 
peared in  the  month  of  August  following,  and  filed  their  answers. 
These  injunctions  were  however  dissolved  by  the  court  of  the  first 
instance,  and  on  an  appeal  to  this  tribunal  the  judgment  of  dissolu- 
tion was  confirmed,  principally  on  the  ground  that  the  defendants 
*had  not  made  opposition  to  the  order  of  seizure  within  ten  days  after 
its  notification. 

The  premises  were  afterwards  sold  by  the  sheriff;  and  Ayraud, 
Winchester's  vendee,  and  vendor  and  warrantor  to  Hidalgo,  became 
the  purchaser,  for  the  price  of  2500  dollars,  payable  in  one  year. 

The  purchase  which  Ayrand  then  made  of  the  land  he  had  acquired 
from  Babin  is  the  ground  alleged  by  him  in  his  petition  for  this 
action.  The  answer  of  the  heirs  of  Babin  does  not  require  to  be 
specially  set  out  That  of  Winchester,  who  is  cited  by  them  in  war- 
ranty, sets  up  the  following  grounds  of  defence. 

1.  That  he  bought  the  land  at  a  sale  made  under  an  execution 
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issued  at  the  suit  of  J.  B.  Doucet  v.  Joseph  Moncerratt  for  the  sum  of 
2206  dollars,  at  12  months'  credit,  which  money  he  has  paid,  and 
that  at  the  time  of  the  purchase  he  was  ignoraut  of  any  mortgage  on 
the  premises. 

2.  That  it  was  the  duty  of  Babin,  when  notice  of  the  intended 
seizure  of  the  premises  was  given  to  him,  to  have  notified  the  re* 
spondent,  and  legally  called  in  warranty. 

3.  That  if  he  had  been  called  in  warranty,  he  could  have  shown, 
that  the  judgment  on  which  the  order  of  seizure  and  sale  had  issued 
was  fraudulent,  and  obtained  by  connivance:  that  it  was  not  legally 
recorded;  that  it  was  null  and  void,  as  not  containing  any  reasons: 
that  no  evidence  was  given  on  the  trial  of  the  land  seized  being  the 
consideration  of  the  property  sold  to  Hernandez. 

4.  That  the  sheriff's  sale  at  which  the  respondent  purchased,  was 
for  the  balance  due  on  one  of  the  notes  given  as  the  consideration  of 
the  land  purchased  by  Hernandez,  and  that  the  respondent  took  the 
premises  free  from  any  incumbrance  created  by  the  other  obligations 
given  for  the  purchase-money. 

5.  Prescription. 

The  answer  concludes  by  praying  that  Moncerratt,  for  whose  debt 
the  sale  was  made  at  which  the  respondent  purchased,  may  be  cited 
in  warranty. 

On  the  trial  of  the  cause,  the  appellant  offered  in  evidence  the 
record  of  the  proceedings,  in  the  case  of  Doucet  t;.  Moncerratt,  for  the 
purpose  of  showing  that  the  note  sued  on  in  that  case  was  given  for 
the  balance  due  by  Hernandez  on  the  first  instalment  of  the  land, 
and  that  it  was  in  satisfaction  of  the  judgment  rendered  for  part  of 
the  original  purchase-money,  that  the  appellant  had  bought  at  sheriff's 
sale.  Admitting  the  court  to  have  erred  in  rejecting  the  testimony, 
it  comes  up  on  record  and  we  do  not  see  that,  giving  it  all  the  effect 
which  is  claimed  for  it,  it  can  sustain  the  defence  of  the  appellant. — 
It  shows  indeed  pretty  clearly  that  the  note  of  Moncerrntt,  on  which 
Doucet,  the  curator  of  one  of  the  heirs,  brought  suit,  was  given  in 
part  payment  of  the  note  which  Hernandez  owed  to  the  succession  of 
Daublin.  Conceding  that  the  curator  of  one  of  the  heirs  had  a  right 
to  novate  the  debt  due  to  all  of  them,  or  that  if  he  had  not  that  right 
he  possessed  the  power  to  novate  that  portion  which  was  due  to  the 
minor  he  represented,  the  consequence  contended  for  by  the  appellant 
does  not  follow.  The  case  shows  nothing  more  than  that  the  repre- 
sentative had  converted  a  debt  secured  by  mortgage  against  the  origi- 
nal vendee  into  a  personal  one  of  the  endorsers;  consequently  a  sale  to 
enforce  this  personal  obligation  cannot  be  considered  as  a  sale  under 
the  mortgage  debt  for  which  it  was  substituted.  The  argunients  by 
which  the  appellant  can  alone  make  the  record  of  these  ))roceeding8 
evidence  against  the  plaintiff,  namely  that  it  was  a  novation  of  the 
original  obligation,  necessarily  destroys  every  consequence  that  would 
have  followed  a  judicial  enforcement  of  that  obligation. 

This  position  is  susceptible  of  farther  illustration.    The  defence  of 
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the  appellant  is  that,  at  a  judicial  sale  made  to  discharge  the  first  in- 
stalment, he  bought  the  property,  and  consequently  took  it  free  from 
any  mortgage  that  might  exist  for  any  other  portion  of  the  same  debt 
due  on  a  second  instalment.  However  true  this  may  be  in  regard  to 
the  vendee  at  a  judicial  sale,  it  cannot  apply  to  a  purchaser  by  private 
contract,  for  if  his  vendor  owed  only  a  portion  of  the  price  for  which 
he  bought,  the  mortgage  would  follow  the  property  in  the  hands  of 
the  third  person.  Had  therefore  the  indorser  voluntarily  paid  the 
whole  of  the  first  instalment  in  this  instance,  it  would  not  have  de- 
stroyed the  vendor's  privilege  on  the  second.  Payment  of  part  of  the 
first  instalment,  and  giving  his  note  for  the  balance  must  have  the 
same  effect.  It  requires  a  judicial  sale  to  enforce  the  first  instalment 
to  enable  the  purchaser  to  get  clear  of  the  incumbmnces  existing  in 
virtue  of  the  second.  In  this  instance  the  note  which  first  fell  due 
^as  extinguished  by  payment  and  by  substituting  a  new  debt,  in 
which  the  creditor  did  not  expressly  reserve  the  privileges  and  mort- 
gages conferred  by  the  old.  The  sale  here  was  not  made  to  inforce 
the  first  instalment,  but  the  debt  that  was  substituted  for  it  If  the 
note  of  the  indorser  is  not  considered  as  operating  novation,  but  as 
collateral  security,  there  would  be  still  less  reason  for  saying  that  a 
sale  under  judgment  to  enforce  its  payment  could  destroy  the  mort- 
gages attached  to  the  future  instalments  of  the  debt  it  was  intended  to 
secure.  Another  test  may  be  applied  which  will  show  the  correct- 
ness of  these  principles.  If  the  endorser,  previous  to  the  judgment 
obtained  against  him  by  the  curator  on  his  personal  obligation,  had 
sold  this  land  to  a  third  person,  and  the  curator  had  sought  by  an 
action  of  mortgage  to  have  had  the  premises  seized  and  sold,  the  pur- 
chaser could  have  successfully  urged  that  the  money  paid  by  the 
endorser,  and  his  note  for  the  balance  had  extinguished  the  debt  due 
by  the  original  vendee.  If  then  the  creditor  could  not  have  enforced 
the  hypothecary  right  against  a  third  person,  how  can  a  sale  of  the 
property  in  the  possession  of  the  indorser  be  considered  as  tranferring 
that  right  to  the  purchaser  at  sheriff's  sale. 

This  opitiion  dis;  oses  of  the  first  two  points  made  by  the  appellant. 

There  is  no  evidence  before  us  that  the  judgment  was  obtained  by 
fraud  or  connivance.  And  the  objection  thai  the  judgment  against 
the  principal  debtor  does  not  contain  ally  reasons  cannot  avail  the 
appellant,  for  that  merely  rendered  it  voidable,  and  until  set  aside  by 
the  party  interested  it  had  all  the  effect  of  a  judgment  regularly  ren- 
dered. Whether  evidence  was  given  on  the  trial  against  the  debt- 
or that  this  liuid  was  mortgaged  for  the  payment  of  the  debt  is  imma- 
terial, provided  it  appear  now  clearly*  as  it  does,  that  the  premises 
sold  were  in  poiiit  of  fact  subject  to  the  lien.  The  law  requires  the 
creditor  who  is  desirttus  of  enforcing  his  mortgage  on  property  in  the 
hands  of  a  thinl  person  to  produce  the  judgment  against  the  debtor 
together  with  the  act  of  mortgage,  and  by  this  provision  clearly  con- 
veys the  idea  that  the  existence  of  the  debt  is  to  he  settled  with  the 
party  that  owed  the  money;  and  the  existence  of  the  lien  created  by 
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that  debt,  with  the  third  possessor  who  holds  the  property  subject  to 
the  mortgage. 

The  plea  of  prescription  cannot  be  sustained:  for  it  is  shown  that  for 
a  length  of  time  there  was  no  authority  to  which  the  plaintiff  could 
have  applied  for  ap  order  of  seizure.  Contra  non  valentem  agere 
non  currii  prescripiio.  The  appellant  was  the  judge  of  the  district, 
and  it  was  not  until  1824  that  provision  was  made  by  law  for  another 
judge  to  grant  orders  of  this  description.    Acts  of  1824,  page  10. 

These  are  all  the  grounds  of  defence  set  vp  in  the  answer  of  the 
appellant,  but  in  this  court  he  has  made  another.  That  the  act  of 
sale  on  which  the  seizure  was  made  was  neither  a  public  nor  private 
act.  The  appellees  have  objected  to  an  inquiry  on  this  ground,  be- 
cause no  such  allegation  being  made  in  the  pleadings  in  the  court  of 
the  first  instance,  an  opportunity  was  not  offered  to  them  of  meeting 
and  disproving  it  there. 

On  reference  to  the  petition,  we  find  the  plaintiff  avers  that  he  was 
evicted  of  the  premises  by  an  order  of  seizure  founded  on  a  mortgage 
or  privilege  existing  on  the  land  prior  to  the  1st  of  April,  1820.  The 
answer  of  the  appellant  contains  no  general  denial,  nor  special  denial 
of  the  fact;  it  negatives  the  recording  of  the  judgment,  but  it  is  silent 
as  to  the  recording  of  the  original,  cop  tract  of  sale,  and  it  is  without 
any  averment  that  the  instrument  on  which  the  order  of  seizure 
issued  was  not  an  act  of  mortgage.  Under  this  state  of  the  pleadings, 
the  party  cannot  put  at  issue  here  a  fact  on  which  the  contesiatio 
litis  was  not  formed  below.  Every  allegation  in  the  petition  which 
is  not  denied  by  the  answer  is  admitted  by  it. 

The '  act  itself  comes  up  with  the  record  of  the  proceedings  on 
which  the  eviction  took  place,  and  it  appears  to  want  the  signature 
of  the  parish  judge.  Whether  the  defect  exists  in  the  original  instru- 
ment, or  proceeds  from  an  error  in  making  out  the  transcript,  we 
cannot  say.  £ut  admitting  it  to  be  such  as  the  appellant  contends, 
as  no  issue  was  joined  on  that  ground  below,  it  cannot  be  examined 
here. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed  with  costs. 

Davezac  J  {or  the  plaintiff. 

Milchelly  for  the  defendant. 


Vql.  IV.-HM 
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Willard  v.  Parker.     VII,  N.  S.  483- 

FIRST  District. 

A  resale  and  delivery  by  a  purchaser  destroys  the  privilege  of  his 
vendor  on  the  property  so  resold. 


Gayoso  v.  Wikoflf.     VII,  N.  S.  486. 

The  defendant  cannot  plead  title  in  himself  to  a  poBsessory  action. 
Parties  have  no  right  to  interrogate  the  judge. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  petitioner  states  that,  for  the  last  six  years  he  has  been  the 
owner  and  possessor  of  a  negro  slave  named  Henney,  during  which 
time  he  has  always  possessed  her  as  owner;  that  the  defendant 
fraudulently  and  without  the  consent  of  the  petitioner,  has  taken  the 
slave  into  his  possession  and  refused  to  deliver  her  up.  The  petition 
concludes  by  a  prayer  that  the  defendant  may  be  ordered  to  restore 
possession  of  the  slave,  and  pay  200  dollars  damages  for  her  deten- 
tion— that  possession  of  the  property  sued  may  be  decreed  to  be  in 
the  plaintiff  until  the  decision  of  the  cause,  and  that  she  be  seques- 
tered and  put  in  the  hands  of  the  sheriff. 

The  defendant  by  his  answer  denied  that  the  slave  sued  for  had 
ever  been  the  plaintiff's,  or  in  his  possession  as  owner.  That  on  the 
contrary  she  belonged  to  the  respondent,  and  he  prayed  that  she 
might  be  decreed  by  the  court  to  be  such. 

This  answer  was  filed  on  the  6th  of  June,  1826.  In  January, 
1828,  the  defendant  offered  an  amended  answer;  by  which  he  set  up 
title  to  the  property  by  a  demand  in  reconvention,  and  averred  that 
the  only  possession  the  plaintiff  ever  had  of  tlie  slave  was  as  deposi- 
tary of  the  defendant. 
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The  judge  of  the  fourth  district,  who  presided  at  the  term  of  the 
court  at  which  the  answer  was  presented,  refused  leave  to  file  it, 
grounding  his  refusal  on  the  53d  article  of  the  Code  of  Practice 
which  declares,  that  the  possessory  action  excludes  any  testimony 
relative  to  the  property.  ^  The  court  in  its  opinion  declared  that  it 
seemed  to  be  a  conclusion  from  this  provision,  that  a  plea  could  not 
be  received  in  relation  to  matters,  of  which  the  law  prohibited  any 
proof  to  be  given. 

To  this  refusal  of  the  judge  to  permit  the  annexed  answer  to  be 
filed,  the  defendant  took  a  bill  of  exceptions. 

It  appears  to  this  court,  that  the  judge  below  did  not  err  in  refusing 
the  defendant  permission  to  set  up  title  to  the  property.  The  pro- 
vision of  the  Code  of  Practice  is  peremptory  in  excluding  all  such 
matters  in  possessory  actions.  .The  allegation  in  the  petition  that  the 
plaintiff  had  possessed  as  owner  does  not  make  the  suit  a  petitory 
one.  It  is  an  averment  of  the  manner  in  which  he  had  possessed. 
The  prayer  in  the  petition  is  for  possession  alone.  Neither  can  the 
circumstance  of  the  demand  being  set  up  in  reconvention  aid  the 
defendant,  for  however  strong  the  right  might  be  in  general  princi- 
ples of  law,  the  Code  of  Practice  by  the  55th  article  forbids  it.  The 
provision  is  in  these  words:  "  he  who  is  sued  in  a  possessory  action 
can  not  bring  a  petitory  action  until  after  a  judgment  shall  have  been 
rendered  in  the  possessory  action,  and  until,  if  he  has  been  condemned, 
be  shall  have  satisfied  the  judgment  given  against  him."  A  demand 
in  reconvention  is  in  law  a  new  suit,  and  the  prohibition  applies  as 
well  to  this  mode  of  bringing  it  as  any  other.  See  the  case  of  La- 
nusse's  Syndics  v.  Pimpinella,  4  K  S.  439. 

The  other  branch  of  the  answer  was  unnecessary,  as  the  defend- 
ant could  under  the  original  one  have  given  evidence  to  show  that 
the  possession  of  the  plaintiff  was  as  the  depositary  of  the  de- 
fendant. 

The  cause  was  not  tried  at  the  term  the  amended  answer  was  pro 
posed  and  rejected,  and  at  the  next  term,  when  another  judge 
presided,  the  defendant  renewed  his  application  to  place  the  answer 
on  the  files  of  the  court.  The  judge  refused  him  permission  to  do 
80,  declaring  that,  as  the  same  answer  had  been  rejected  by  another 
judge,  he  could  not  admit  it,  not  having  the  power  to  revise  his  judg- 
ments. In  this  opinion  we  are  not  sure  whether  the  judge  was  cor- 
rect, for  he  perhaps  had  the  same  authority  to  consider  this  application, 
as  if  the  decision  had  been  made  by  himself  at  the  former  term.  But 
we  have  no  opinion  formed  on  this  point,  for  it  is  not  necessary  to 
the  decision  of  the  case.  The  judge  (did  not  err  in  rejecting  it,  from 
the  considerations  we  have  already  expressed,  and  we  do  not  sit  here 
to  reverse  his  reasons,  but  to  correct  his  judgments. 

As  soon  as  the  plaintiff  had  read  his  petition  the  defendant  pro- 
pounded the  following  question  as  the  bill  of  exception  states,  to  the 
judge.  '<  Inasmuch  as  the  plaintiff  in  his  petition  sets  forth  that  he 
has  been  for  six  years  owner  and  possessor  of  the  slave  sued  for,  is 
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this  a  petitory  or  possessory  action?"  The  judge  considering  the 
point  as  already  decided  by  the  jadge  of  the  fourth  district  when  he 
excluded  the  amended  answer,  refused  to  give  any  reply  to  the  ques- 
tion. We  are  unacquainted  with  any  rule  of  law  or  practice  which 
authorises  counsel,  or  parties,  on  the  opening  of  a  case,  to  propound 
interrogatories  in  this  way  to  judges,  and  the  learned  person  who 
presided  in  the  court  might  well  have  declined  giving  any  reply,  until 
the  appearing  of  evidence  required  of  him  to  declare  his  opinion,  or 
until  a  decision  on  the  merits  rendered  it  necessary  for  him  to  do  so. 
We  certainly  do  not  think  tlie  decision  of  his  brother  judge  excluding 
the  answer  prevented  him  from  deciding  any  point  afterwards  arising 
in  the  case,  as  his  judgment  of  the  law  might  require  him  to  do;  for 
a  decision  on  an  interlocutory  question  during  the  pendency  of  a 
cause  does  not  preclude  a  decision  on  other  interlocutory  matters  in 
which  the  same  principle  of  law  may  be  involved.  But  as  a  direct 
answer  to  the  question,  if  it  had  been  put  at  a  proper  time,  must  have 
been  un&vorable  to  the  defendant,  we  can  not  send  the  cause  back 
on  that  ground.  More  especially  as  we  perceive  by  another  bill  of 
exceptions,  that  the  silence  of  the  judge  did  not  prevent  the  appellant 
from  requiring  and  obtaining  his  opinion  on  this  point,  at  another 
stage  of  the  cause  when  the  defendant  offered  evidence  of  title.  That 
evidence  was  rejected,  and  in  our  opinion  correctly,  as  the  suit  was 
a  possessory  one. 

On  the  merits  we  can  discover  no  error  in  the  judgment  of  the 
court  below,  and  it  is,  therefore,  ordered,  adjudged  and  decreed  that 
it  be  affirmed,  with  costs. 

Henneriy  for  the  plaintiff. 

Morscy  for  the  defendant. 


Pritchard  v.  Scott.     VII,  N.  S.  493. 

THIRD  District. 

.Since  the  act  of  assembly  of  1823,  the  post-office  is,  in  certain  cases, 
a  proper  place  of  deposit  for  notices  to  endorsers.  Before  that  time, 
aliiis. 
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Perez  et  al  v.  Miranda.     VII,  N.  S.  493. 

A  merchant  who  has  fuDds  of  another  in  hb  hands,  and  is  compelled  by  political  events 
to  send  them  away,  mast  as  much  as  possible  retain  a  control  over  them,  and  as  soon 
as  the  cause  which  induced  him  to  part  with  them  ceases,  must  dispose  of  them 
according  to  orders. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  a  merchant  of  Tampico,  resists  the  claim  of  the 
plaintiffs,  merchants  of  Gibraltar,  for  the  proceeds  of  a  quantity  of 
brandy,  and  other  goods,  which  he  sold  for  them  in  May,  1827,  on 
the  ground  that,  in  the  following  winter,  all  European  Spaniards 
were  ordered  to  leave  the  republic  of  Mexico,  and  were  so  much 
alarmed  at  the  proceedings  of  government  that  most  of  them  removed 
their  property  to  Havana,  and  other  places  of  safety;  that  he  and  the 
plaintiffs  are  European  Spaniards,  and  he  thought  it  best  for  the  inte- 
rest of  the  plaintiffs,  and  a  measure  which  the  disturbed  state  of  the 
country  rendered  indispensable,  to  disregard  the  plaintiffs'  order  to 
transmit  their  funds  to  Vera  Cruz,  and  sent  them  to  Havana,  to  a 
commercial  house,  whom  he  directed  to  hold  them  at  the  plaintiffs' 
disposal. 

The  district  court  sustained  the  defence,  and  gave  judgment  for 
the  defendant.    The  plaintiffs  appealed. 

There  is  not  any  dispute  about  the  plaintiffs'  claim  to  a  balance 
in  the  defendant's  hands,  nor  as  to  its  amount.  The  only  question  is 
as  to  the  validity  of  the  matter  set  up  in  discharge  of  the  defendant. 
.The  brandy  was  sold  in  May,  on  a  credit — the  plaintiffs,  on  being 
informed  of  this,  expressed  no  dissatisfaction  at  it,  and  their  consent 
may  perhaps  be  presumed.  But  it  remains  for  the  defendant  to  show 
that  it  was  not  owing  to  any  cause  of  his  that  the  funds  were  not 
received  and  sent  to  Vera  Cruz,  before  the  order  which  excited  alarm 
among  the  European  Spaniards.  This  might  have  been  done  by 
showing  the  period  of  credit  given.  Are  we  to  suppose  then  it 
was  six  months?  Suppose  it  was  three,  there  would  have  probably 
been  sufficient  time  to  collect  and  send  the  funds  according  to  order. 

We  admit  with  his  counsel,  that  if  there  was  really  a  cause  of 
alarm  which  induced  the  sending  the  funds  to  Havana,  instead  of 
Vera  Cruz;  necessity  justified  the  act  it  induced,  and  we  are  willing 
to  consider  that  necessity  as  proved  by  witnesses  to  whom  the  infe- 
rior judge  has  given  credit. 

'  But  nothing  shows  that  the  defendant  could  not,  after  the  funds 
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reached  Havana,  have  preserved  over  those  funds  that  control, 
which  he  was  bound  to  resume  as  soon  as  the  necessity  which  had 
compelled  him  to  abandon  it  ceased.  He  was  bound  that  they  should 
be  transmitted  to  tlie  plaintiffs'  correspondents  as  soon  as  possible,  or 
kept  at  the  latter's  disposal.  Nothing  justified,  because  nothing 
compelled,  the  defendant  to  place  the  funds  out  of  his  reach  or  con- 
trol. He  ought  to  have  kept  such  a  command  over  them,  as  to  have 
remained  able  to  answer  the  plaintiffs'  call  at  any  time. 

Neither  is  it  very  satisfactorily  shown  that  the  plaintiffs'  funds 
were  sent  to  Havana.  It  is  indeed  in  evidence  that  the  defendant 
sent  a  larger  sum  than  that  he  owed  the  plaintiffs,  to  Havana,  and 
that  he  afterwards  directed  his  correspondent  there  to  keep  the  sum 
due  the  plaintiffs  at  their  disposal.  Their  counsel  has  seen  nothing 
in  this  but  a  voluntary  appropriation  by  the  defendant  of  funds  of 
his  in  Havana,  to  the  discharge  of  what  he  owed  to  the  plaintiffs; 
an  appropriation  which,  as  it  had  no  other  effect  than  to  give  them  a 
new  debtor,  without  their  approbation,  instead  of  the  one  in  which 
they  had  placed  their  trust,  could  not  release  the  latter. 

There  is  another  circumstance  which  militates  against  the  defen- 
dant— his  order  to  his  Havana  correspondent  to  hold  the  plaintifis' 
funds  at  their  disposal  was  clogged  with  the  condition  '<  that  they 
should  be  reinstated  in  the  management  of  their  affairs." 

After  the  shipment  of  the  brandy,  the  plaintiffs  informed  the  defen- 
dant that  they  had  been  compelled  to  stop  payment,  and  desired  him 
to  suspend  the  execution  of  their  anterior  orders;  that  he  should  hold 
their  funds  at  the  disposal  of  the  syndics  that  were  to  be  appointed. 
They  afterwards  informed  him  that  amicable  arrangements  being 
made  with  their  creditors,  they  had  resumed  the  management  of  their 
affairs,  and  gave  him  new  directions  about  their  funds.  The  defen- 
dant in  reply,  observed  it  would  have  been  more  according  to  mer<> 
cantiie  usage  if  the  syndics  had  communicated  the  information,  but 
denied  any  want  of  confidence  in  the  assertion  of  the  plaintiffs,  and 
expressed  nO  desire  to  receive  any  communication  from  the  syndics. 
The  fact  is  that  no  syndics  were  appointed,  the  arrangements  tak^n 
having  precluded  the  necessity  of  any. 

Thus  the  defendant  added  to  the  delay,  unnecessarily  created  by 
placing  the  funds  in  Havana,  at  the  plaintiff's  disposal,  instead  of 
sending  or  keeping  them  at  the  disposal  of  their  correspondent  at 
Vera  Cruz,  a  place  nearer,  and  with  which  Havana  has  more  fre- 
quent communication  than  Gibraltar,  besides  subjecting  the  plaintifis 
to  unne<;essary  delay  and  trouble,  in  establishing  to  the  satisfaction 
of  the  defendant's  correspondent  the  fact  of  their  being  legally  rein- 
stated in  the  management  of  their  affairs. 

We  conclude  then,  admitting  that  the  defendant  was  guilty  of  no 
laches  in  collecting  and  transmitting  the  plaintiff's  funds  to  Vera  Cruz, 
and  that  necessity  justified  (as  the  district  judge  has  concluded)  the 
sending  of  the  money  to  Vera  Cruz;  nothing  authorises  the  defendant 
in  leaving  them  there  out  of  his  control^  so  as  to  disable  himself  from 
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effectually  answering  the  plaintiffs'  first  call  on  him,  or  from  sending 
them  to  Vera  Cruz  if  an  opportunity  offered.  As  he  parted  illegally 
with  the  funds,  his  liability  to  produce  them  is  not  thereby  affected* 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided- and  reversed,  and  proceeding 
to  give  such  judgment  as  in  our  opinion  the  judge  a  quo  ought  to 
have  given,  it  is  ordered,  adjudged  and  decreed,  that  the  appellant 
recover  from  the  appellee  the  sum  of  seven  thousand  three  hundred 
and  twenty-three  dollars,  thirty -seven  and  a  half  cents,  with  legal 
interest  till  paid,  with  costs  in  both  courts. 

Duncan^  for  the  plaintiff. 

Sirawbridgty  for  the  defendant 


Dorsey  et  al.  v.  Their  Creditors.     VII,  N.  S.  498. 

A  party  who  endorsee  a  bill  for  tbe  aocommodation  of  the  drawer,  ia  Dot  entilJed  to  re- 
ceive damages  from  the  latter  beyond  what  he  has  aotoally  fiaid. 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  appellant  contends  there  is  an  error  in  the  tableau  of  distribu- 
tion, because  he  was  not  placed  (hereon,  for  the  damages  on  certain 
bills  of  exchange  protested  for  non-payment,  on  which  he  was  en- 
dorser. 

The  evidence  on  record  shows  the  endorsement  to  have  been  made 
for  the  accommodation  of  the  drawers.  The  case  therefore  differs  in 
no  important  circumstance  from  that  decided  last  summer  in  this 
court,  in  the  suit  of  Nolte  &  Co.  v.  Their  Creditors,  except  that  in  this 
instance  the  endorsement  was  made  in  the  state  of  Pennsylvania. 
^nt€y  135. 

Tbe  court  of  the  first  instance  rejected  the  claim  for  damages. 
Here  it  has  been  contended  that  decision  should  be  reversed  and  a  dif- 
ferent one  rendered,  from  that  given  in  the  case  just  cited.  First, 
because  the  statute  of  Pennsylvania  differs  from  ours — and,  Secondly, 
because  in  that  case,  the  conclusions  to  which  the  court  came  were 
incorrect,  and  unsupported  by  law. 

I.  We  have  been  unable  to  discover  any  material  distinction 
between  the  legislative  provisions  of  our  own,  and  our  sister  state  on 
the  subject 
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The  act  of  this  state  declares:  *'  That  if  any  person  shall  draw  or 
endorse  any  bill  or  bills  of  exchange  upon  any  persons  living  out  of 
this  state  (territory)  but  within  the  limits  of  the  United  States  of 
America,  and  the  same  be  returned  unpaid  with  a  legal  protest,  the 
drawer  thereof,  and  all  others  concerned  in  making  and  endorsing  such 
bill  or  bills  shall  pay  and  discharge/'  &c.  &c. 

The  Pennsylvania  statute  provides  "  That  whenever  any  bill  of 
exchange  hereafter  to  be  drawn  or  endorsed  within  this  common- 
wealih  upon  any  peKson  or  persons,  or  body  corporate,  of,  or  in  any 
other  state,  territory,  or  place,  shall  be  returned  unpaid,  with  a  legal 
protest,  the  person  or  persons  to  whom  the  same  shall  or  may  be  pay- 
able shall  be  entitled  to  recover  and  receive  of  and  from,''  &c.  &c. 

The  terms  used  appear  to  us  equally  comprehensive  in  each  of  the 
enactments: — the  language  is  broad  enough  in  both  to  cover  the  case 
of  the  appellant,  and  we  are  unable  to  think  of  a  single  argument 
deducible  from  the  Hteral  terms  of  the  law,  that  does  not  apply  with 
the  same  force  to  the  one  act,  as  to  the  other. 

No  decision  of  the  courts  of  Pennsylvania  putting  a  construction 
on  their  statute,  in  a  case  such  as  that  before  us,  has  been  shown,  nor 
have  our  own  researches  furnished  us  with  any.  We  are  therefore 
bound  to  decide  the  case  by  those  principles  of  law  which  would 
govern  us,  if  the  transaction  had  taken  place  here,  and  the  statute 
been  passed  in  Louisiana. 

If  the  decision  in  the  case  of  Nolte  &  Co.  be  correct,  it  settles  the 
rights  of  the  parties  before  us.  We  feel  gratified  that  the  zeal  of  the 
counsel  for  the  appellant  has  enabled  us  to  examine  again  attentively 
the  doctrine  there  established,  and  though  we  are  far  from  thinking 
the  case  free  from  difficulty,  we  believe  the  weight  of  authority,  and 
of  reason  too,  in  favor  of  the  principles  which  guided  us  in  its  decision. 
Looking  beyond  the  form  in  which  this  contract  is  clothed,  and  con- 
sidering it  on  the  evidence  adduced,  and  the  admissions  made  on 
record,  we  have  presented  to  us  the  case  of  an  endorser  of  a  bill  of 
exchange  who  put  his  name  on  it  for  the  accommodation  of  the  pre- 
vious parties,  and  to  enable  them  to  raise  money  on  it.  He  has  done 
so  without  paying  damages,  and  yet  requires  the  parties  to  whom  he 
lent  his  name,  should  pay  them  to  him.  We  can  discover  no  equity 
at  least  in  this  demand,  and  if  he  has  such  a  right  it  must  be  derived 
from  positive  law. 

Were  the  appellant  the  holder  of  a  bill  of  exchange  taken  in  the 
due  course  of  trade,  and  negotiated  by  him,  we  believe  it  would  iifot 
be  necessary  for  him  to  show  that  he  had  paid  the  damages,  the  law 
merchant  considering  the  liability  to  pay  them  sufficient  to  enable  the 
holder  of  a  bill  to  recover  them  from  previous  parties. 

But  we  considered  in  the  former  case  that  he  was  not  the  holder 
of  a  bill  of  exchange  in  the  sense  in  which  that  term  is  used  in  the 
law  merchant:  and  though  as  to  all  parties  who  came  after  him  on 
the  bill,  the  lex  mercatoria  applied  in  full  force,  and  made  him 
responsible  under  its  rules,  yet  that  as  between  him  and  those  he 
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engaged  to  accomodate  with  the  use  of  his  name^  the  contract  was  an 
ordinary  one  of  suretyship. 

The  correctness  of  our  former  decision  depends  on  the  accuracy  of 
considering  the  endorser  as  surety.  To  support  that  view  we  are 
aware  that  it  is  necessary  we  should  be  authorised  to  look  beyond  the 
form  in  which  the  contract  is  clothed.  The  propriety  of  our  doing 
so,  did  not  strike  us  to  be  contested  in  ai^ument.  If  it  had,  the  consi- 
deration of  a  supposed  case  will  at  once  show  the  obligation  of  the 
court  to  do  so.  Should,  for  example,  the  drawer  of  a  bill  of  exchange 
have  given  it  for  the  accommodation  of  the  payee,  and  the  latter 
have  taken  it  up  on  protest,  most  certainly  in  a  suit  by  him  against 
the  person  who  had  accommodated  him,  it  would  be  open  to  the 
drawer  to  show  that  the  bill  had  been  given  for  the  mere  accommo- 
dation of  the  plaintiff.  This  case  shows  further,  that  in  an  action 
on  a  bill,  a  party  might  be  completely  within  the  letter  of  the  statute 
giving  damages  on  bills  of  exchange;  and  yet  there  can  not  be  a 
doubt  that  the  payee  for  whose  accommodation  it  was  given,  could 
not  recover  them,  nor  the  principal,  for  the  payment  of  which,  by 
the  mere  inspection  of  the  bill,  the  drawer  would  appear  to  be  respon* 
sible. 

If  then  we  are  correct  in  concluding  that  the  court  are  not  bound 
by  the  terms  in  which  parties  on  a  bill  of  exchange  have  clothed 
their  contract,  and  that  we  may  look  into  the  real  nature  of  the  trans- 
action, to  ascertain  the  extent  of  their  rights  and  obligations:  let  us 
see  what  contract  was  formed  between  the  appellant  and  those  for 
whom  he  endorsed.  It  makes  a  part  of  the  admissions  on  record  as 
already  stated,  that  he  put  his  name  on  the  bills  to  enable  the  pre- 
vious parties  to  raise  money  on  them,  or  in  other  words,  that  he 
made  himself  responsible  to  any  person  they  might  thereafter  pass 
the  bill  to.  Test  this  engagement  by  the  definition  of  our  Code, 
which  declares  suretyship  to  be  **  an  accessary  promise  by  which  a 
person  binds  himself  for  another  already  bound,  and  agrees  with  the 
creditor  lo  satisfy  the  obligation  of  the  debtor  if  he  does  not,"  and 
we  are  totally  at  a  loss  to  discover  into  what  other  class  of  contracts 
the  engagement  can  fall.    Liouisiana  Code,  2004. 

In  opposition  to  this,  it  was  contended,  the  endorser  could  not  be 
considered  as  surety,  because  he  was  liable  in  the  first  instance  on 
the  bill,  to  the  holder,  and  that  he  could  not,  as  sureties  can,  claim  the 
right  of  discussion.  But  we  understand  it  to  be  an  elementary,  as  it 
certainly  is  a  familiar  doctrine  of  our  law,  that  the  contract  of  sure- 
tyship may  exist  between  the  principal  and  surety,  although  as  to 
other  parties,  they  should  be  bound  in  soltdo.  Civil  Code,  428,  7; 
Louisiana  Code,  3014;  Pothier,  TraiU  des  Obligations^  no.  264. 

Having  thus  seen  that  the  contract  was  one  of  suretyship,  let  lis 
next  consider  whether  that  of  a  change  was  also  formed  between  the 
parties.  In  making  this  inquiry  we  have  been  unable  to  find  a  single 
feature  of  the  latter,  unless  in  the  form  of  the  contract.  The  bills  in 
question  never  were  passed  to  the  appellant:  they  were  not  received 
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by  him  in  course  of  trade,  they  were  not  negotiated  by  hioi.  He 
merely  lent  his  name  to  enable  the  previous  parties  to  put  them  into 
circulation.  In  no  part  of  the  lex  mercatoria  can  we  find  any  thing 
which  will  authorise  us  to  say,  that  a  person  who  thus  becomes  a 
party  to  a  bill,  is  entitled  to  the  rights  of  a  holder  who  has  taken  and 
negotiated  it  for  the  purposes  for  which  this  contract  was  first  intro- 
duced among  men,  and  subsequently  recognised  and  sanctioned  by 
law.  It  cannot  be  contended  that  the  form  of  the  contract  is  to  con- 
trol the  substance  of  it;  if  it  did,  the  agent  to  whom  a  bill  was  passed 
for  collection  might  with  equal  success,  urge  that  the  endorser's  rights 
and  obligations  were  to  be  settled  by  the  rules  which  govern  the  trans* 
fer  of  bills  of  exchange,  instead  of  the  law  of  mandate. 

It  is  said  the  authorities  in  the  commercial  law  do  not  sustain  us 
in  the  position  assumed.  It  is  certainly  true  that  the  point  is  no- 
where expressly  decided,  and  it  is  equally  true,  that  there  have  not 
been  many  cases  which  furnish  analogies  on  which  the  court  can  sus- 
tain the  doctrine  it  believes  correct;  but  those  which  come  nearest 
to  it  in  principle,  do  in  our  judgment  completely  support  the  position 
assumed. 

Bayley,  in  his  Treatise  on  Bills,  in  speaking  of  the  remedy  by  an 
accommodation  party,  states  "  if  the  bankrupt  were  the  person  to 
whom  the  instrument  was  lent,  in  which  case  the  endorser  is  a  mere 
surety,  he  will  be  entitled,  under  49  Geo.  3,  on  taking  up  the  bill  or 
note,  to  stand  in  place  of  the  holder,  if  he  had  proved  under  the  com- 
mission, and  to  prove  himself  if  the  holder  had  not.  Bayley  on  Bills, 
29Q. 

Again,  on  the  authority  of  a  case  in  4  Vesey,  the  author  states, 
that  mere  reciprocal  accommodation  without  any  specific  exchange 
of  bills  or  notes,  will  not  create  a  debt  on  either  side.  Each  party  in 
such  case  becomes  surety  for  the  other,  and  until  obliged  to  pay  bills 
or  notes  negotiated  by  the  other,  acquires  no  right  to  sue  the  other,  or 
in  the  event  of  his  bankruptcy,  to  prove  under  his  commission. — 
Ibid.  302. 

Eden,  in  his  work  on  bankruptcy,  states,  "  whatever  be  the  situa- 
tion on  the  bill  of  the  person  lending  his  name,  whether  he  be  accep- 
tor, drawer,  or  endorser,  he  is  substantially  a  surety  for  the  person 
who  has  received  consideration  for  it,  and  as  such,  is  entitled  to  be 
indemnified  by  the  estate  of  the  principal.    Page  149. 

These  authorities  we  think  clearly  establish,  that  in  England  the 
party  who  lends  his  name  is  considered  as  surety;  and  that  his  right 
to  recover  does  not  depend  on  the  mere  fact  of  his  holding  the  bill, 
but  his  having  paid  it  If  then  his  right  to  recover  depends  on  paying 
that  right  must  be  limited  to  the  sum  he  has  paid.  The  obligations 
of  the  principal,  cannot  be  extended  beyond  the  injury  the  surety 
has  sustained. 

The  strongest  authority  against  this  opinion  is  contained  in  the  late 
Commentaries  of  Chancellor  Kent,  in  which  it  is  stated  "  accommoda- 
tion paper  is  now  governed  by  the  same  rules  as  other  paper.    This 
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is  the  latest  and  best  doctrine,  both  in  England  and  in  this  connby.'' 
In  support  of  this  opinion  he  cites  5  Taunton,  192;  6  Dow'sPar.  Cas. 
224;     9  Serg.  &  Rawle,  229;  6  Co  wen,  484. 

The  opinions  of  this  eminent  jurist  and  judge,  are  entitled  to  great 
respect,  and  when  found  different  from  our  conclusions  on  a  legal 
question,  they  well  authorise  further  reflection  before  a  decision  is  pro- 
nounced. In  this  instance,  however,  we  do  not  believe  that  learned 
person  had  any  such  case  in  contemplation  as  that  before  us.  Imme- 
diately before  the  sentence  quoted,  he  is  treating  of  the  obligations 
of  the  acceptor,  and  in  opposition  to  a  novel  doctrine  first  enounced 
by  Lord  EUenborough,  some  years  since,  that  the  acceptor  was  not 
liable  to  the  endorser,  he  continues  to  say,  <<  He  is  bound  though  he 
accepted  without  consideration,  and  for  the  sole  accommodation  of 
the  drawer;  accommodation  paper  is  now  governed  by  the  same 
rules  as  other  paper."  It  is  clear  to  us  that  the  obligations  of  the 
acceptor  to  the  other  parties  to  the  bill,  were  alone  contemplated  by 
the  author.  If  he  intended  to  say,  that  as  between  the  party  lending 
his  name,  and  him  to  whom  the  name  was  lent,  all  the  rules  of  mer- 
cantile paper  apply,  the  cases  quoted  do  not  sustain  the  opinion  to 
that  extent.  They  all  relate  to  the  obligations  of  acceptors  of  bills, 
or  makers  of  notes,  to  parties  to  the  instrument  other  than  those  to 
whom  they  lent  their  names;  and  upon  these  principles,  and  in  con- 
formity therewith,  the  case  of  Postlethwaite  v.  Cox  was  decided  a  few 
days  since  in  this  court.* 

As  to  the  observations  which  fell  from  the  court  in  the  case  of 
Harrod  v.  Lafargc,  12  Martin,  21,  they  are  nothing  more  than  the 
enunciation  of  the  general  principle,  and  as  to  all  other  parties  to  the 
bill  but  the  person  for  whom  the  accomodation  was  made,  they  are 
correct,  and  still  express  the  opinion  of  this  court.  The  case  before 
the  court  is  quite  different  from  that,  and  our  decision  now,  does  not 
in  any  respect  conflict  with  it. 

But  the  appellant  claims  interest  on  the  drafts  which  were  duly 
protested,  and  which  were  not  given  by  the  judgment  of  the  district 
court — this  roust  be  altered. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,*  and  that  the 
appellant  be  placed  on  the  respective  tableaux  of  Morgan  Dorsey  & 
Co.,  Benjamin  Morgan  and  Greenbury  Dorsey,  for  the  sum  of  31,704 
dollars  71  cents,  with  interest,  on  10,000  dollars  from  the  22d  Decem- 
ber, 1825,  on  10,000  dollars  from  the  6th  January,  1826,  on  10,000 
dollars  from  the  21st  January,  1826,  on  1700  dollars  71  cents  from 
the  nth  January,  1826,  to  the  dates  of  filing  the  several  bilans  by 
said  insolvents,  and  that  the  appellees  pay  the  costs  ib  both  courts. 

Slidellj  for  the  opposing  creditor. 

Eustisy  for  the  syndics. 

•  TIm  title  of  Uiia  case  it  Weir  cf  «2.  e.  Cox,  mnU,  277. 
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Kirkland  v.  His  Creditors.    VH,  N.  S.  511. 

I 

THIRD  District 

An  opposition  filed  to  a  tableau  of  distribution  of  insolvent's  pro- 
perty cannot  be  amended  without  leave. 


Rowlett  V.  Shepherd.     VII,  N.  S.  513. 

The  notice  id  the  735Ui  ud  736th  artidet  of  the  Code  of  Practice,  is  that  which  the 

sheriff  is  to  ^ve  to  the  defendant,  before  seizure** 
The  act  of  1828  has  repealed  those  parts  of  the  former  laws  which  required  an  assignee 

to  prove  the  consideration  of  tlie  assignment  before  he  obtained  a  writ  of  sciiore. 
The  authority  of  a  sworn  attorney  ii  always  presumed. 
The  demand  which  must  precede  the  seisure,  is  the  only  notice  required  before  payment 

be  enforced  by  a  writ  of  seitore,  by  an  assignee. 
That  part  of  the  old  Code,  which  required  the  plaintiff's  oath  befiire  a  writ  of  seiiure 

issued,  is  repealed* 

*  On  Dotioe  of  tea  dayi. 


FIR&T  Districl. 
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Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  appealed  from  an  order  for  setting  aside  m  writ  of 
teizure  and  sale. 

The  counsel  for  the  defendant  and  appellee  urges  that  the  writ  was 
properly  set  aside — because, 

1.  Issued  without  any  previous  notice  ta  the  defendant. 

2.  The  plainiiff  was  an  assignee,  and  had  no  right  to  the  writ,  as 
he  did  not  prove  he  had  given  any  considers tioix  to  the  assignor. 

3.  The  authority  of  the  plaintiff's  agent  was  not  shown. 

4.  No  notice  of  the  assignment  had  been  givea  to  the  debtor. 

5.  The  oath  was  not  taken  by  the  party,  but  by  his  agent. 

I.  On  the  first  point,  the  Code  of  Practice,  735  and  73^  is  relied  on. 
We  think  the  notice  there  spoken  of,  is  that  which  tlie  sheriff  is  to 
give  before  a  seizure.  For  the  Code  requires,  that  besides  the  ordi- 
nary delay,  the  defendant  should  have  further  time,  in  proportion  to 
the  distance  of  the  residence  of  the  judge  to  whom  the  petition  is 
presented. 

II.  On  the  second,  the  counsel  relies  on  Nichols,  v;  De  Ende,  vol. 
3,  310;  Wiay  v.  King,  10  Mufrtin  220;,  Cur.  Phil.  Executanie^  N. 
18. 

In  the  first  case,  we  held  that  when  the  plaintiff  is  not  the  defend- 
ant's original  creditor,  he  must  produce  authentic  evidence  of  his  own 
title  to  the  debt;  and  on  the  other,  that  a  writ  of  seizure  and  sale 
could  not  issue  in  favor  ofau  endorser  on  parol  proof  of  the  endorse- 
ment. The  Curia  P/ii/ipica^  indeed,  requires  that  the  plaintiff, 
before  he  obtains  the  writ,  should  prove  the  amount  he  paid  to  the 
assignor,  in  some  other  manner  than  the  confession  of  the  assignor. 
This  we  take  to  be  a  rule  of  practice  which  is  now  repealed  by  the 
act  of  1  &28. 

HI.  The.same  book  requires  the  j.udgey  before  he  grants  a  writ  of 
seizure  and  sale,  to  consider  si  la  execucion  se  pide^  en  virind  de 
poder  del  acreedar,  Pedimien/Oy  n.  13.  In  the  pre^sent  case  the 
petition  is  signed  by  a  svvom  attorney,  who,  till  the  contrary  be 
proved,  is  always  presumed  not  to  act  without  being  employed. 
Hayes  v,  Cuny,  9  Martin^  87. 

IV  The  notice  required  by  the  Civil  Code  613  to  lihe  debtor,  of 
the  assignment  of  the  debt,  has  for  its  object,  to  prevent  his  paying 
it  to  the  assignor,  or  the  creditors  of  the  latter  from  seizing  it.  The 
demand  wliicli  must  precede  the  seizure  is  the  only  notice  required 
before  enforcing  payment  by  the  assignee. 

V.  That  part  of  the  Civil  Code  3361,  which  required  an  oath  from 
the  plaintiff,  is  repeal  'd  by  the  Codeof  Praciicf^.,  73 1,  which  provides 
that  he  uiay  obtain  a  writ  of  seizure  and  sale  on  a  simple  petition. 

We  think  the  writ  in  the  present  case  ought  not  to  have  been  set 
aside. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
Vol.  IV.— 29 
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be  annulled,  avoided  and  reversed,  the  writ  of  seizure  and  sale  rein- 
stated, and  the  case  remanded  for  further  proceedings  according  to 
law,  the  appellee  paying  costs  in  both  courts. 

Orymea^  for  the  plaintiflf. 

Slideliy  for  the  defendant 


Lacoste  v.  Bordere  et  al.    VII,  N.  S.  516. 

PARISH  Court  of  New  Orleans. 

A  debt  offered  as  compensation,  must  be  as  liquidated  as  Che  plain- 
tiff's.   Louisiana  Code,  2905;  7  Toullier^  444. 

Reconvention  must  be,  on  matter  necessarily  connected  widi  his 
claim.    Code  of  Practice,  375. 


Plauche  et  al.  v.  Gravier  et  al.    VII,  N.  S.  518. 

(8ee5IV:<9.597.) 

FIRST  District 

The  prescription  of  ten  years  must  be  on  a  just  title. 
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Sussell  et  a/,  v.  Ferguson.     YII,  N.  S.  519. 

FIRST  District 

A  party  is  not  obliged  to  accept  several  drafts  for  one  debt. 

The  pleas  filed  by  the  defendant's  counsel  are  supposed  to  be  so 
with  the  assent  of  the  client 

The  general  issue  denies  all  the  facts  in  the  petition,  and  the  legal 
inferences  resulting  therefrom.  See  King  v.  Hayard,  5  N,  S.  193; 
5  Wheaton,  277. 


John  K.  Ferguson  ©.  Wm.  L.  Foster.    Vn,N.  S.  521. 

Plaintiff  can  not  arrest  the  pemon  of  his  debtor,  and  attach  his  property  unless  both 

remedies  are  necessary  to  insure  the  execution  of  the  judgment 
A  rule  to  show  cause  why  an  order  of  arrest  should  not  be  set  aside  does  not  put  the 

truth  of  the  allegations  contained  in  the  affidavit  at  issue. 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

On  the  petition  filed  in  this  case,  a  writ  of  attachment  was  taken 
out  and  levied  on  a  steamboat  The  boat,  by  agreement  between 
the  parties,  was  to  run  during  the  pendency  of  suit,  and  the  profits 
to  be  applied  to  the  extinguishment  of  the  debt  After  two  trips  had 
been  made,  the  plaintiff  filed  a  supplemental  petition,  stating  that  in- 
stead of  any  profit  having  accrued  from  this  agrement,  the  boat  bad 
lost  on  each  voyage;  and  a  further  sum  of  185  dollars  69  cents  is  de* 
manded.  The  plaintiflf  also  averred  that  the  steamboat  was  incum- 
bered by  a  heavy  mortgage,  and  that  he  feared  he  would  be  deprived 
of  the  benefit  of  bis  attachment  He  prayed  that  the  defendant  might 
be  held  to  bail. 

An  order  of  court  was  given;  the  person  of  the  defendant  taken; 
and  Uie  question  presented  to  our  consideration  is,  whether  under  the 
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circumstances  just  stated  the  plaititiff  has  a  right  to  use  both  these 
remedies.  On  the  hearing  of  a  rule  taken  by  the  defendant  to  have 
the  order  of  bail  set  aside,  the  court  below  sustained  the  objection  to 
the  correctness  and  legality  of  the  st«ps  taken  by  the  plaintiff,  and 
made  the  rule  absolute.  From  that  decision  the  present  appeal  was 
taken. 

The  rules  of  practice  furnished  by  the  legislature  give  us  no  posi- 
tive provision  on  this  subject.  The  208th  article  of  the  Code  of  Prac- 
tice in  speaking  of  the  conservatory  acts  which  the  plaintiff  may  re- 
sort to,  in  order  to  giv«  effect  to  the  suit  he  is  about  to  institute,  states 
that  they  may  be  used  either  against  the  person  or  the  property.  The 
defendant  has  urged,  from  this  enactment  being  in  the  disjunctive, 
that  it  was  not  the  intention  of  the  legislature  that  both  should  be 
exercised  in  the  same  action.  But  it  appears  to  us  that  this  provision 
was  rather  intended  to  mark  the  extent  of  the  remedy,  by  giving  it 
against  person  and  property,  than  to  provide  for  the  manner  in  which 
it  should  be  used,  and  that  little  aid  can  be  derived  from  it  in  deci- 
ding the  point  before  us. 

The  question  then  is  to  be  decided  on  general  principles,  and  the 
best  rule  we  can  adopt  is  that  which  will  carry  into  effect  the  ob- 
ject for  which  the  right  was  conferred. 

It  was  given  for  the  purpose  of  enabling  the  plaintiff  to  insure  the 
execution  of  the  judgment  he  hoped  to  obtain,  and  whenever  that 
can  be  secured  by  a  resort  to  one  of  the  remedies,  the  plaintiff  should 
not  be  permitted  to  avail  himself  of  both;  because  the  making  use 
of  arrest  and  attachment  would  in  such  a  case  be  oppressive  to  the 
defendant,  without  being  useful  to  the  plaintiff. 

Laws  which  deprive  men  of  the  use  of  their  property  and  their  per- 
sonal liberty,  on  the  mere  allegations  of  their  adversary,  supported 
alone  by  his  oath,  should  be  strictly  construed,  and  he  who  claims 
the  benefit  of  them  should  clearly  establish  his  right  to  so  severe  a 
remedy.  This  rule  increases  in  force,  when  he  has  already  resorted 
to  one  means  of  giving  effect  to  the  future  decree  of  the  court;  because 
the  presumption  of  the  necessity  for  further  conservatory  acts,  is 
weakened  by  the  security  already  obtained. 

In  the  instance  before  us,  the  attachment  was  leried  on  a  steam 
boat;  if  she  afforded  sufficient  means  of  insuring  the  execution  of  the 
judgment,  the  plaintiff  had  no  right  to  arrest  the  person  of  the  debtor. 
That  she  was  of  sufficient  value  to  do  so  has  not  been  denied,  and 
the  oath  of  the  plaintiff  to  hold  the  defendant  to  bail,  alleging  solely 
as  the  ground  for  it,  that  she  was  incumbered  with  a  mortgage,  fur- 
nishes strong  presumption  that  without  this  incumbrance  she  would 
have  been  sufficient. 

The  case  then  is  narrowed  down  to  an  inquiry  whether  legal  and 
adequate  proof  of  the  failure  of  the  first  remedy  was  offered.  In  or- 
dinary cases  it  is  enough  for  obtaining  a  writ  of  attachment,  or  an 
order  for  arresting  the  person  of  the  debtor,  that  the  plaintiff  makes 
oath  of  the  facts,  and  the  defendant  if  he  wishes  to  have  the  order 
set  aside  must  disprove  them*    Code  of  Practice,  218. 
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But  whether  in  a  case  such  as  this,  where  the  plaintiff  demands  a 
double  remed7y  and  is  entitled  to  it  only  on  special  grounds,  the 
defendant  might  not  have  put  him  on  the  proof  of  those  facts  which 
would  authorise  the  issuing  the  order  for  arrest,  after  an  attachment 
has  been  granted,  may  be  well  doubted.  The  pleadings  in  the  infe- 
rior court  however  do  not  permit  us  to  examine  it  The  affidavit  of 
the  plaintiff  was  sufficient  in  the  first  instance,  and  the  rule  taken  did 
not  put  the  verity  of  the  allegations  contained  in  it  at  issue.  A  caU 
on  the  plaintiff  to  show  cause  why  the  order  granted  should  not  be 
set  aside,  put  the  legality  of  the  steps  taken  by  the  plaintiff  on  his 
own  showing  alone  at  issue,  and  afforded  him  no  notice  to  come  pre* 
pared  with  proof  to  support  them. 

Assuming  it  therefore  as  a  fact,  that  the  property  on  which  the 
attachment  was  levied,  being  incumbered  with  a  mortgage,  did  not 
afford  security  for  carrying  into  effect  the  judgment  which  the  plain* 
tiff  expected  to  obtain,  we  think  the  court  below  erred  in  setting  aside 
the  order  to  arrest  the  person  of  the  debtor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  case  be  remanded,  to 
be  proceeded  in  according  to  law,  the  appellee  paying  the  costs  of 
this  appeal. 

HaweSj  for  the  plaintiff. 

Ckrisij/y  for  the  defendant 


Gabaroche  t;,  Hebert  et  al.    YII,  N.  S.  526, 

FOURTH  District 

The  answer  of  the  plaintiff  to  interrogatories  may  be  taken  under 
a  general  commission  to  examine  all  witnesses. 

An  answer  to  interrogatories  must  be  categorical,  but  it  is  imma^ 
terial  in  what  words  the  answer  is  made,  provided  an  affirmance  or 
denial  result 

An  endorsement  in  blank  does  not  prevent  the  endorsee  from  suing 
on  it  and  recovering. 

Although  it  is  not  alleged  in  the  petition  that  demand  was  made 
at  the  place  where  the  note  was  payable,  yet  if  the  certificate  of  pro- 
test be  annexed  to  it,  and  be  given  in  evidence  on  trial,  it  cannot  be 
said  that  petition  was  defective. 

«9* 
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If  a  Butt  be  irregularly  oommenced  in  thejuicio  exeeuiivo  and  afterwards  turned  into  the 
juido  ordinario^  the  plaintiff,  tboagh  be  should  sueoeod,  must  pay  tiie  costs  of  the  exe- 
cutory prooeediBgs. 

Parol  evidence  is  admissible  to  ahow  tbsi  a  payment  was  made,  in  m  nattf  where  the 
receipt  in  writing  expressed  generally  that  the  debt  had  been  paid. 

When  a  debt  is  assigned  as  collateral  security,  the  holder  becomes  agent  for  the  coltee- 
tion,  and  the  net  amount  after  deducting  costs  and  other  charges  should  be  credited. 

If  counsel  make  a  personal  contract  for  their  fee  with  the  aosignor  of  a  debt  they  cam 
not  claim  payment  from  tlie  assignee. 

An  assignment  of  a  mortgoge  debt  does  not  carry  with  it  a^  promise  to  pay  ten  per  cenL 
to  the  transferee  for  an  extension  of  credit  which  had  expired  at  the  time  of  the  transfer* 

THIRD  District. 

PoRTEH,  J.,  deliirered  Che  opinion  of  the  court. 

The  plaintiff  commenced  this  action  by  an  injunction  praying  to 
arrest  an  order  of  seizure  and  sale  which  the  defendant  had  obtained 
against  him.  The  grounds  laid  in  the  petition  are;  various  infor- 
malities in  the  proceedings,  and  the  sum  due  being  less  than  that  for 
which  the  ord^r  issued. 

There  is  only  one  of  these  objections  which  require  particular 
notice  from  the  court. 

The  defendant  owed  the  sum  of  18,000  dollars,  payable  in  three 
equal  instalments.  The  first  two  were  settled  and  discharged  by 
payment  and  a  note  of  the  defendant's  for  1741  dollars  75  cents* 
This  note,  together  with  the  last  instalment  of  the  18,000  dollars, 
were  transferred  to  the  plaintiff,  and  the  order  of  seizure^  and  sale 
was  granted  by  the  court  for  the  balance  alleged  to  be  due  on  the 
obligation  for  6000  dollars  secured  by  authentic  act,  and  the  note  of 
1741  dollars  75  cents  sous  seing  privi.  In  this  we  think  there  was 
error.  The  note  last  mentioned,  given  and  accepted  in  discharge  of 
the  balance  due  on  the  second  instalment,  was  a  personal  not  an 
hypothecary  obligation,  and  did  not  enable  the  holder  to  enforce  it 
by  the  executory  process. 

The  defendant  however  urges  that  these  irregularities  are  no  longer 
a  subject  of  examination,  because  the  parties  have  joined  issue  on 
the  allegations  contained  in  the  petition  for  an  injunction:  the  suit 
has  been  turned  from  the  juicio  exeeuiivo  into  the  juido  ordinario; 
there  has  been  a  trial  on  the  merits,  and  judgment 

This  position  is  correct  so  far  as  to  prevent  the  subsequent  pro- 
ceedings in  ihe  juicio  ordinario  bom  being  irregular,  in  consequeaoe 
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of  the  illegal  manner  in  which  the  juicio  executivo  commenced. 
But  it  would  be  unjust  and  contrary  to  law  to  make  the  plaintiff 
responsible  for  the  costs  occasioned  by  the  defendant  taking  out  an 
order  of  seizure  and  sale  where  he  was  not  entitled  to  it.  They 
must  be  borne  by  the  party  through  whose  fault  they  were  occa- 
sioned. 

On  the  trial  of  the  merits,  the  court  below  gave  judgment  against 
the  plaintiff  in  injunction  for  the  sum  of  2977  dollars  5  cents,  with 
interest  thereon  from  the  Sd  of  July,  1827,  until  paid,  rejecting  the 
note  of  1741  dollars  75  cents.  With  this  judgment  both  parties  ap- 
pear to  be  dissatisfied.  The  plaintiff  has  appealed  from  it;  and  the 
defendant  has  prayed  that  it  may  be  so  amended,  as  to  include  the 
note  still  due  for  the  balance  of  the  second  instalment. 

A  bill  of  exceptions  was  taken  by  the  defendant  to  the  rejection 
of  a  witness  to  prove  that  the  note  of  the  plaintiff  for  1741  dollars  75 
Gents  grew  out  of  the  mortgage  transaction,  and  was  in  part  payment 
of  the  second  instalment.  The  court  would  not  admit  the  evidence, 
because  it  contradicted  the  receipt  of  tlie  former  holders  of  the  obli- 
gation that  it  had  been  paid.  That  receipt  on  referring  to  it  does  not 
state  in  what  manner  the  payment  had  bjeen  made,  and  though 
strictly  speaking  the  acceptance  of  a  new  debt  for  the  old  was  rather 
a  nervation,  than  a  payment,  yet  we  know  that,  in  common  under- 
standing, where  a  note  is  given  for  another  debt  which  by  agreement 
of  parties  is  to  be  extinguished  by  it,  this  extinguishment  is  con- 
sidered by  them  as  a  payment,  and  called  such.  We  therefore  think 
the  court  erred  in  rejecting  the  witness.  His  testimony  was  not 
offered  to  prove  that  no  payment  had  been  made,  but  the  manner  in 
which  that  payment  had  been  effected.  It  did  not  in  any  manner 
contradict  the  receipt,  nor  impair  its  legal  effect.  As  it  did  not,  it  is 
unnecessary  to  remand  the  cause  to  procure  the  proof;  for  had  it  been 
received,  the  legal  rights  of  the  parties  would  have  been  the  same, 
as  they  are  now  presented  without  it. 

The  principal  questions  in  the  cause,  relate  first  to  the  alleged  error 
of  the  court  in  not  giving  judgment  for  this  note,  and  second  in  not 
allowing  sufficient  credit  to  the  pbintiff  in  injunction  on  the  pay- 
ments made  by  him. 

As  the  latter  form  the  ground  of  complaint  of  the  appellant,  they 
will  be  first  examined. 

The  plaintiff  previous  to  the  assignment  of  his  obligation  to  the 
defendant,  had  placed  in  the  hands  of  Johnson  the  assignor,  as  colla- 
teral security  a  debt  of  one  Balfour,  secured  by  mortgage.  The  col- 
lection of  this  debt  was  attended  with  considerable  difficulty,  and 
suits  of  different  kinds  grew  out  of  the  attempt  to  enforce  its  pay- 
ment. The  defendant  in  giving  credit  for  the  moneys  made  has 
deducted  the  costs  of  court,  and  the  fees  paid  to  counsel  for  advice, 
and  other  professional  services  attending  the  collection.  Of  this  the 
plaintiff  complains.  He  insists  that  the  whole  amount  received 
should  be  credited  to  the  obligation  due  by  him^  and  that  the  sums 
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expended  in  collection  should  be  considered  as  a  personal  obligation 
on  his  part.  On  general  principles  this  demand  is  certainly  unfounded. 
When  a  debt  is  assigned  as  collateral  security,  the  bolder  becomes 
agent  for  the  collection,  and  the  net,  not  the  gross,  sum  should  be 
credited,  as  was  decided  in  the  case  of  Johnson  ei  al.  v.  Sterling,  3 
N.  S,  486. 

But  in  this  instance  part  of  the  fees  deducted  stand  on  particular 
grounds.  One  of  them,  that  to  Turner,  never  has  been  paid.  The 
assignor  of  the  debt,  Johnston,  swears  that  when  he  employed  him 
he  told  him  the  plaintiff  in  this  suit  would  pay  him,  and  that  if  he 
did  not  he,  Johnson,  would.  There  is  no  ground  then  for  deducting 
the  amount  due  Turner.  It  is  either  a  debt  of  the  plaintiff's  or 
Johnson's;  nothing  shows  the  defendant  to  be  responsible  for  it 
Another  deduction  made  for  the  fee  paid  to  Woodruff  is  also  specially 
circumstanced.  He  swears  that  he  was  employed  by  the  plaintiff 
Now  if  counsel  make  a  personal  engagement  with  a  party  interested 
in  a  suit,  and  on  his  request  appear  in  it,  they  have  no  right  to 
demand  payment  for  their  services  from  another  party  to  the  action 
who  may  be  benefitted  by  them.  The  promise  therefore  by  the 
defendant  to  pay  the  cojmsel  after  he  had  been  engaged  by  the  plain- 
tiff, and  the  subsequent  payment,  were  entirely  gratuitous,  and  though 
they  may  furnish  him  with  a  claim  for  reimbursement  from  plaintiff 
for  money  paid  and  expended  for  his  use,  the  sum  thus  paid  does  not 
form  a  portion  of  the  expenses  necessarily  incurred  in  the  collection, 
and  did  not  authorise  him  to  divert  the  application  of  the  funds  in 
his  hands  from  the  extinction  of  a  debt  which  the  plaintiff  had  a 
greater  interest  to  discharge.  With  regard  to  the  other  fees  and 
expenses,  the  evidence  does  not  show  any  thing  which  takes  them 
out  of  the  general  rule,  and  they  were  therefore  properly  deducted 
in  the  court  of  the  first  instance.    Civil  Code,  2153. 

The  next  question  in  the  cause  is  the  right  of  the  appellee  to  have 
the  judgment  below  so  amended  as  to  give  him  a  juidgment  for  the 
note  of  1741  dollars  and  75  cents. 

We  think  it  ought.  The  note  it  is  true  is  only  put  at  issue  for  the 
purpose  of  ascertaining  whether  the  order  of  seizure  and  sale  pro- 
perly issued.  But  as  the  proceedings  were  afterwards  turned  into 
the  juicio  ordinariOj  judgment  should  be  given  for  the  creditor  in 
that  right  in  which  the  evidence  shows  the  money  to  be  due.  The 
proof  established  that  the  note  is  due  and  unpaid. 

The  plaintiff  requires  interest  at  ten  per  cent,  in  consequence  of  an 
engagement  entennl  into  by  the  plaintiff  with  Charles  G.  Johnson^ 
in  1821,  in  which  he  promised  that  in  case  the  credit  of  the  three 
notes  then  dtie  by  him  were  extended  one  year  he  would  in  lieu  of 
6000  dollars  pay  at  the  end  of  each  annual  instalment  the  sum  of 
6600  dollars.  In  the  contract  there  is  a  clause  ^  that  nothing  therein 
contained  shall  in  any  manner  interfere  with,  invalidate,  or  prc^judice 
the  mortgage  with  which  the  full  and  final  payment  of  the  said  sums 
\b  secured. '' 
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The  assignment  to  the  defendant  acknowledges  the  receipt  of  6000 
dollars,  and  transfers  to  him  all  the  assignor's  interest  in  the  mort* 
gage.  We  do  not  think  that  by  this  contract,  the  obligation  to  pay 
600  dollars  for  indulgence  Which  had  expired  before  the  assignment, 
conveyed  to  the  defendant  the  transferror's  interest  in  a  personal 
debt. 

We  can  discover  no  error  in  the  judgment  of  the  court  below  in* 
relation  to  credits,  or  calculation,  except  in  the  deduction  of  the  fees 
of  Turner  &  Woodruff,  which  appear  to  be  330  dollars  10  cents. 

It  is  therefore  ordered  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  defendant  do  recover 
from  the  plaintiff  the  sum  of  two  thousand  six  hundred  and  forty  six 
dollars  ninety  four  cents,  the  balance  due  on  a  note  of  Samuel  Chew 
in  favor  of  Charles  G.  Johnson,  dated  the  7lh  of  November  1818,  and 
payable  on  the  first  day  of  February,  1 822,  for  6000  dollars,  secured'by 
mortgage  of  date  the  7th  of  November,  1818;  and  it  is  further  ordered 
that  the  premises  hypothecated  to  secure  the  payment  of  said  note 
be  seized  and  sold  to  satisfy  this  judgment. 

It  is  further  adjudged  and  decreed,  that  the  defendant  do  recover 
of  the  plaintiff  another  sum  of  seventeen  hundred  and  forty-one  dol* 
lars  seventy-five  cents,  with  interest  from  judicial  demand;  thefcosts 
incurred  by  the  taking  out  the  order  of  seizure  and  sale,  and  those 
of  appeal,  to  be  paid  by  the  appellee.  The  other  costs  in  the  cause 
to  be  paid  by  the  appellant. 

Turner^  for  the  plaintiff. 

fValts,  for  the  defendant. 


Eenner  et  aL  v.  Their  Creditors.     VII,  N.  S.  541. 

A  bill  at  sixty  days  sight,  acoepted  payable  sizty-three  days  from  the  date  of  the  accept- 
ance, U  accepted  according  to  its  tenor  and  is  to  be  protested  on  the  eizty-third  day. 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court 

Hicks,  Lawrence  &  Co.  opposed  the  homologation  of  the  tableau 
of  distribution,  on  the  ground  that  they  were  not  placed  thereon,  as 
creditors  for  the  amount  of  a  protested  bill  of  exchange,  drawn  by  the 
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insolvents.  The  opposition  was  overruled,  and  the  opposing  party 
appealed. 

The  bill,  which  was  at  sixty  days'  sight,  was  accepted  on  the 
twelfth*  of  September  1825,  payable  on  the  fourteenth  of  November 
following  and  protested  on  the  latter  day. 

The  appellees'  counsel  urge  that  the  appellants  lost  their  recourse 
on  the  drawer:  because 

1.  The  acceptance  was  contrary  to  the  tenor  of  the  bill,  being  for 
payment  on  the  sixty-third  instead  of  (he  sixtieth,  day  after  sight. 

2.  The  protest  was  made  on  tlie  day  of  payment,  instead  of  the  last 
of  the  days  of  grace. 

Both  of  the  objections  will  be  disposed  of  by  the  solution  of  the 
question,  was  the  fourteenth  of  November  (the  day  stated  in  the 
acceptance)  the  peremptory  day  of  payment,  or  that  from  which  the 
days  of  grace  were  to  be  reckoned?  or,  in  other  words,  were  the  days 
of  grace  included  between  the  day  of  acceptance  and  the  fourteenth 
of  November? 

If  that  day  was  the  peremptory  one,  and  those  of  grace  were 
included,  then  was  the  acceptance  according  to  the  tenor  of  the  bill? 

Then,  was  the  protest  timely? 

Both  parties  admit,  that  all  questions  relative  to  the  acceptance  and 
protest  of  a  bill  of  exchange  are  to  be  determined  according  to  the  law 
of  the  country  in  which  it  is  accepted  and  protested. 

In  the  present  case,  the  bill  was  accepted  and  protested  in  Eng- 
land,  and  the  laws  of  that  country  afford  the  only  legitimate  rule  of 
decision. 

These  laws  being  here  foreign  laws,  must  be  proved  as  facts,  by 
testimony  or  documents. 

For  these  purposes,  the  appellants  have  introduced  the  depositions 
of  nine  witnesses,  conversant  in  banking  business,  at  the  place  on 
which  the  bill  was  drawn. 

1.  Hall,  the  first  of  these,  deposes,  that  a  bill  at  sixty  days'  sight, 
and  accepted  in  the  following  form,  '<  accepted,  payable  on  the  tenth 
of  September,  Liverpool,  July  12,1825,"  can  be  protested,  according 
to  commercial  usage,  on  the  thirteenth  of  September.  He  would 
reckon  sixty-three  days  from  the  twelfth  of  July,  the  day  of  accep- 
tance. 

2,  3.  Henderson  and  Orford  testify,  the  bill  the  first  witness  speaks 
of  would  be  irregularly  accepted.  According  to  commercial  usage, 
it  should  be  protested  on  the  thirteenth  of  September. 

4.  Gordon  says,  such  an  acceptance  would  be  irregular  and  con- 
trary to  commercial  usage.  If  he  had  a  bill  thus  accepted,  he  would 
present  it  on  the  tenth,  and  again  on  the  thirteenth,  and  protest  it  on 
the  latter  day. 

5.  6.  Anderson  and  Luke  deposed  as  the  first  witness. 

*  The  date  of  this  acceptance  was  the  13th  of  September,  and  not  the  14th  as  it  was 
printed  in  the  orif  inal;  thii  oorreotion  waa  made  by  Jod^  MiftTfN  in  a  note  to  6  iV.  &  67. 
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7.  Binns  thinks  the  bill  should  be  protested  according  to  commer- 
cial usage  on  the  13th. 

8.  Ireland  testified  to  the  same  purpose,  adding,  the  words,  ^  pay- 
able on  the  lOth  of  September,"  was  surplusage. 

9.  Highfield  viewed  them  likewise  as  surplusage. 

These  gentlemen  may  well  consider  the  words  "  payable  on  the 
10th  of  September,"  as  useless  or  superfluous,  for  the  acceptance 
would  have  precisely  the  same  meaning  and  effect  if  .they  were 
omitted.  The  drawee  is  required  to  pay  sixty  days  after  sight;  the 
bill  is  presented  on  the  twelfth  of  July,  and  he  accepts  to  pay  on  the 
10th  of  September,  t.  6.,as  he  is  required,  on  the  sixtieth  day  after  pre- 
sentation. But  surplusage  does  not  vitiate  an  act;  v Hie  per  inutile 
non  viiiaiur;  and  authorities  have  been  cited,  which  have  not  been 
contradicted,  that  there  is  no  form  of  acceptance  established  or 
required  by  the  law  of  Ekigland. 

We  conclude  from  the  examination  of  the  appellees'  own  wit- 
nesses on  this  point  that  it  does  not  result  therefrom  that  a  dated 
acceptance  is  vitiated  by  the  express  designation  of  a  day  of  payment, 
when  that  day  is  designated  according  to  the  tenor  of  the  bill. 

We  cannot  comprehend  what  Gordon,  the  fourth  witness,  means 
by  saying  he  would  present  the  bill  on  the  tenth,  and  again  on  the 
thirteenth,  and  protest  it  on  the  latter  day.  We  cannot  see  of  what 
use  the  presentation  on  the  tenth  could  be,  when  not  followed  imme- 
diately by  a  protest 

The  same  witnesses  have  been  next  examined,  by  the  appellants, 
in  regard  to  a  bill  at  sixty  days'  sight,  accepted  on  the  ninth  of  July, 
payable  on  the  tenth  of  Sep-ember.  The  difference  between  the 
bill  in  regard  to  which  the  witnesses  were  first  examined  and  that 
now  to  be  considered  is,  that  in  the  former  the  day  expressly  desig- 
nated in  the  acceptance  was  the  sixtieth,  and  the  other  the  sixty-third; 
in  the  one  case  the  nominal,  in  the  other  the  peremptory  day  of 
payment 

1,  2,  3,  4,  5,  6.  Six  of  the  appellees'  witnesses,  Hall,  Gonlon, 
Anderson,  Binn,  Luke  and  Highfield,  suppose  the  latter  bill  ought 
to  be  protested  on  the  tenth  day  of  September,  the  day  designated  in 
the  acceptance. 

7.  Henderson  thinks  it  should,  if  the  days  of  grace  were  included. 

8.  Ireland  deposes  he  would  consider  the  words,  <<  payable  on  ihe 
tenth  of  September,"  as  surplusage,  and  would  protest  on  that  day. 

9.  Orford  deems  the  acceptance  irregular,  and  should  think  the 
acceptor  had  inoiuded  the  days  of  grace,  and  would  protest  on  that 
day. 

Thus,  from  the  unanimous  opinion  of  the  nine  witnesses  intro- 
duced by  the  appellees,  with  Ihe  exception  of  the  seventh,  Hender- 
son, who  speaks  hypothetically,  it  follows  from  a  comparison  of  the 
tenor  of  the  bill,  the  date  of  the  acceptance  and  the  day  designated 
for  payment,  Ihe  latter  is  the  third  after  the  expiration  of  the  days 
after  sight:  the  day  thus  designated  is  the  peremptory  day  of  pay- 
ment 
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In  siich  a  case  the  acceptance  is  according  to  the  tenor  of  the  bill, 
and  the  protest  made  on  the  day  eipressly  designated  is  timely. 

Our  attention  has,  however,  been  drawn  by  the  counsel  of  the 
appellees  to  a  vast  number  of  British,  American  and  French  authori- 
ties, from  a  careful  examination  of  which  it  appears  to  us  that  the 
counsel  are  correct  in  their  assertion  that  there  is  no  express  form, 
established  or  prescribed  by  the  English  laws;  but  the  proposition 

that  the  words  '*  payable  on  the  —  day  of ,"  addad  between 

the  words  **  accepted''  and  the  acceptor's  signature  or  date,  are  to  be 
rejected  as  surplusage,  must  be  confined  to  cases  in  which  the  day 
designated  appears  to  be  the  nominal  day  of  payment — because  their 
insertion  has  then  no  effect — that  when  that  day,  from  a  like  com- 
parison, appears  to  be  the  peremptory  day  of  payment,  they  have 
the  effect  of  showing  that  the  days  of  grace  have  been  included;  and 
thus  when  the  day  thus  designated  does  not  appear  to  be  either  of 
these  days,  as  when  in  a  bill  at  sixty  days'  sight,  another  than  the 
sixtieth  or  sixty-third  day  is  slated,  the  words  **  payable,"  &c.,  have 
the  effect  of  controlling  the  accepta6ce,  by  showing  that  it  is  not  the 
intention  of  the  drawee  to  accept  it  according  to  its  tenor. 

When  the  contrary  does  not  clearly  appear,  parties  must  be  viewed 
as  having  done  id  quod  plurimum  Jity  and  an  instrument  must  be 
construed,  if  circumstances  do  not  demand  a  contrary  construction, 
ti/  res  magis  valeat  gttam  pereaij  and  if  the  expressions  used  be 
susceptible  of  two  meanings,  the  construction  must  be  against  the 
party  who  used  them.  Verba  foriiua  accipivnlur  contra  prof e- 
reniem. 

We  conclude  that  the  holders  of  the  bill  did  not  discharge  the 
drawers  by  receiving  the  drawees' acceptance,  because  it  was  accord- 
ing to  the  tenor  of  the  bill,  which  was  protested  in  due  time. 

We  think  the  parish  judge  erred  in  disallowing  the  appellants' ' 
opposition  to  the  tableau. 

Judge  Mathews,  whose  indisposition  has  deprived  us  of  his  pre- 
sence in  court  for  some  time  past,  attended  the  conference  of  the 
judges  in  this  case,  and  authorises  us  to  say  that  he  concurs  in  this 
opinion.- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  atinuled,  avoided  and  reversed;  and  proceeding 
to  pronounce  the  judgment,  which  in  our  opinion  ought  to  have  been 
given  in  the  parish  court,  it  is  ordered,  adjudged  and  decreed,  that 
the  appellants'  opposition  be  sustained  and  that  they  be  placed  on 
the  tableau  as  creditors  for  the  amount  of  the  bill  and  charges  conse- 
quent on  the  protest,  the  appellees  paying  costs  in  this  court 

Hennenj  for  the  plaintiffs 

Liver more^  Morse  and  Smithy  for  the  defendants. 
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When  the  ori^al  has  not  been  in  poeweaion  of  the  party  offering  the  eopy,  the  proof  of 

loaa  which  will  authorise  the  introdoction  of  the  latter  aa  eridence,  must  depend  on 

the  particolar  circamatances  of  the  oaae» 
The  law  preeomea  the  husband  the  father  of  tlie  ehildien  bom  daring  marriage. 
In  case  of  voluntary  separation  aooesv  is  always  presomed  unless  cohabitation  has  been 

physically  iropoesible. 
The  condition  of  a  child  bom  during  marriage  cannot  be  afifected  by  the  declaration  of 

one  er  both  the  spouses* 

EIGHTH  District,  Judge  of  the  Third  presiding. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  by  a  mother  against  her  daughter.  The  peti- 
tioner claims  a  slave  aud  five  children,  which  she  alleges  she  pur- 
chased in  the  year  1812,  and  possessed  them  for  a  long  time  after: 
that  the  defendant  has  taken  them  into  possession  and  refuses  to  deli- 
ver them  up. 

The  defendant  pleads  the  general  issue;  avers  that  she  had  a  good 
title  to  the  property  sued  for;  that  the  slaves  were  purchased  in  trust 
for  her;  and  finally  that  she  has  held  them  five  years  previons  to 
the  institution  of  this  suit,  in  virtue  of  a  just  title,  and  with  good  faith. 

The  cause  was  submitted  to  a  jury  in  the  court  of  the  first  instance, 
who  found  for  the  defendant;  judgment  of  nonsuit  was  rendered 
against  the  plaintiflT,  after  overruling  a  motion  for  a  new  trial,  and 
•be  appealed. 

The  plaintiff  appears  to  have  been  married  three  times.  After 
living  one  or  two  years  with  her  first  husband,  Sims,  a  voluntary  sepa- 
ration took  place  between  them,  and  he  removed  from  that  part  of  the 
country  in  which  they  had  resided.  Subsequent  to  this  removal  the 
defendant  was  born,  the  alleged  frnit  of  an  illegitimate  connection  of 
the  plaintiff  with  one  Laurens.  They  lived  together  and  cohabited 
until  ten  years  had  elapsed  from  the  time  Sims  was  heard  of,  when 
they  were  married.  This  marriage  was  preceded  by  a  contract,  in 
which  among  many  other  stipulations,  it  is  stated,  that  the  slaves 
which  form  the  object  of  this  suit  should  be  secured  to  the  petitioner; 
after  which  follows  that  clause  in  the  contract  under  which  the  defen- 
dant sets  up  title  to  them,  <<  which  said  mulattress  named  Sally,  with 
her  three  children  and  their  issue,  the  said  parties  agree  respectively 
to  secure  to  their  natural  daughter,  named  Delphine,  her  heirs  and 
tasigns  forever."  This  contract  was  dated  in  1816.  In  1825,  the 
Vol,  iV.— 30 
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defendant  intermarried  with  A.  Penne,  and  the  slaves  were  sent  or 
permitted  to  be  removed  to  the  house  of  the  plaintiff. 

On  the  trial  below  an  objection  was  made  to  reading  in  evidence 
the  copy  oQ'ered  of  the  contract  of  marriage,  in  which  the  clause  just 
set  out  is  found.  It  appears  from  testimony  taken  on  ihis  objection, 
that  a  very  irregular  practice  has  pi:evailed  in  the  parish  of  St  Tam- 
many of  recording  ail  original  acts  in  a  book  of  record,  and  after 
recording  them  to  hand  back  the  originals  to  the  parties.  The  wit- 
^lesses  mentioned  in  the  copy  were  called  into  court,  and  they  deposed, 
that  they  had  attested  a  contract  of  marriage  betw^sen  the  plaintiff 
and  Laurens  which  was  passed,  or  acknowledged  before  the  parish 
judge.     Notice  was  given  to  the  plaintiff  to  produce  the  instrument. 

The  defetidant's  husband  swore  that  the  contract  was  not  in  his 
possession  nor  in  that  of  his  wife;  that  he  did  not  know  where  it  was 
— that  it  was  not  in  any  of  the  public  offices  of  the  parish,  and  that 
he  believed  it  lost.  That  he  had  been  diligently  searching  for  it  for 
a  year  back,  but  without  success.  The  parish  judge  testitied  it  was 
not  in  his  office,  and  had  not  been  there  since  he  took  possession  of 
it.  One  of  llie  heirs  of  Laurens  swore  it  was  not  in  his,  nor  did  he 
ever  see  it  in  the  liands  of  any  of  the  family.  The  person  who 
recorded  it  in  the  notarial  record  deposed  that  the  copy  produced  in 
court  was  a  correct  copy. 

We  think  that  under  the  circumstances  of  the  case  the  court  below 
did  not  err  in  admitting  the  copy  in  evidence.  The  book,  in  which 
the  original  had  been  recorded  being  produced  in  court,  it  was  not 
the  copy  of  a  copy,  but  the  copy  of  the  original  that  was  offered. — 
The  instrument  never  had  been  in  possession  of  the  defendant.  She 
appears  to  have  taken  all  means  in  her  power  to  procure  it.  The 
proof  of  loss  which  will  authorise  the  introduction  of  inferior  evidence 
must  depend  on  the  particular  circumstance  of  each  case. 

The  next  question  is  in  relation  to  the  validity  of  the  act.  The  ap- 
pellant contends  that  it  is  an  instrument  sons  seing  priviy  Siud  as  such 
could  not  be  the  evidence  of  a  matrimonial  agreement.  The  com- 
mencement of  the  act  does  not  state,  as  is  usually  the  case,  that  the 
parties  came  before  the  judge  or  notary.  It  begins  with  these  words: 
'^Articles  of  agreement  made  and  concluded,"  &c.;  and  it  terminates 
by  declaring,  that  the  parties  affixed  their  names  to  it  in  the  presence 
of  the  subscribing  witness.  After,  and  immediately  following  which 
declaration  are  these  words:  ^'  Done  and  executed  before  me,  the  date 
above  written,  James  I  ate,  parish  judge. 

The  only  objection  which  we  conceive  can  be  fairly  made  to  this 
not  being  a  public  act,  is  the  deviation  from  the  ordinary  form  of 
commencing  instruments  of  that  description.  But  this  objection  10 
reproved  by  the  conclusion,  in  which  it  is  stated  the  act  was  made 
and  ejce;  uted  before  the  parish  judge.  This  declaration  at  the  close 
of  the  instrument  is  entitled  to  as  much  weight,  and  furnishes  as 
3trong  evidence  of  its  being  executed  before  the  notary,  as  if  thesam« 
allegations  were  contained  in  several  other  parts  of  it. 
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But  the  allegations  of  the  plaintiff  go  farther  than  the  form  in 
which  the  act  was  clothed.  She  contends  that  the  stipulations  in  it, 
in  favor  of  the  defendant,  were  null  and  void. 

If  the  defendant  was  capable  of  taking  from  the  parties,  we  see 
nothing  illegal  in  that  clause  of  the  marriage  contract  by  which  the 
slaves  in  question  were  secured  to  the  defendant.  The  title,  it  is 
true,  was  in  the  mother,  but  the  father,  as  he  styles  himself,  also  set- 
ded  property  at  the  same  time  on  the  defendant,  and  he  gave  to  the 
plaintiff  by  the  contract,  1500  dollars  if  she  survived  him. 

The  plaintiff,  however,  has  resorted  to  a  most  extraordinary  ground 
for  annulling  this  conveyance  to  her  child.  She  insists  that  her  first 
husband  Sims  being  alive  at  the  time  of  the  birth  of  the  defendant, 
the  latter  was  an  adulterous  bastard  and  incapable  of  taking  from 
her  by  donation — that  the  agreement  disturbed  thii  legal  order  of 
succession. 

We  are  satisfied  this  ground  for  annulling  the  contract  cannot  avail 
the  plaintiff:  for,  admitting  she  was  legally  married  to  Sims  at  the 
time  defendant  was  born,  the  consequence  would  be  that  the  defend- 
ant would  be  the  daughter  of  Sims,  not  of  Laurens,  and  as  such  did 
not  lie  under  any  incapacity  to  receive  a  donation  from  the  parties 
to  the  contract  The  law  (said  our  Code  at  the  time  of  the  birth  of 
the  defendant)  considers  the  husband  of  the  mother  as  the  father  of 
all  the  children  conceived  during  marriage.  In  case  of  voluntary 
separation,  access  is  always  presumed  unless  the  contrary  be  proved: 
the  presumption  of  paternity  is  at  an  end,  when  the  remoteness  of 
the  husband  from  the  wife  has  been  such  that  cohabitation  has  been 
physically  impossible.    Civil  Code^  p.  45,  art.  7,  10  and  11. 

The  evidence  establishes  the  marriage  of  the  parties  in  1806.  The 
defendant  was  born  in  1809.  Cooper  swears  they  lived  together  a 
year  and  then  parted.  Lanier  testifies,  he  has  not  seen  Sims  since  a 
year  after  his  marriage.  Edwards  states  he  saw  him  in  1808  in 
New  Orleans,  and  never  saw  him  on  the  east  side  of  the  lake  since  he 
went  over  there.  Woods  swears  they  separated  in  1807,  that  he  saw 
Sims  for  a  week  after  and  nfev^r  saw  him  since.  Lanier  says  the 
plaintiff  was  in  New  Orleans  in  1807. 

This  is  all  the  evidence.  It  creates  a  presumption  of  absence  and 
non-access:  but  that  will  not  do  in  cases  like  this.  The  legal  pre- 
sumption of  the  husband  being  the  father,  and  of  access  being  pre- 
sumed in  cases  of  voluntary  separation,  can  only  be  destroyed  by 
evidence  bringing  the  parties  within  the  exception  the  law  has  created 
to  the  rule,  namely,  the  physical  impossibility  of  connection — moral 
will  not  do. 

Now  that  physical  impossibility  can  only  be  shown,  by  proving 
the  residence  of  the  husband  and  wife  to  be  so  remote  from  each  other 
that  access  was  impossible. .  The  proof  here  wholly  fails  in  estab- 
lishing it.  The  evidence  of  the  husband's  residence  is  only  nega- 
tive. He  was  not  on  the  east  side  of  the  lake.  Where  the  wife  was, 
the  proof  is  silent.  How  can  we  tell  from  the  evidence  that  they  did 
not  meet  and  cohabit. 
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We  have  left  out  of  view  in  comiug  to  this  conclusion  the  fact  of 
the  mother  and  Laurens  having  declared  the  defendant  to  be  their 
child,  and  of  their  having  treated  her  as  such.  It  being  a  perfectly 
well  established  principle  in  cases  of  this  kind,  that  a  child  born  dur- 
ing marriage  can  not  have  its  condition  affected  by  the  declaration 
of  one  or  both  of  the  spouses.  ToullieVf  vol.  2,  lib.  I,  chap.  2,  no. 
859. 

We  conclude  therefore  that  the  mother  has  failed  to  establish  that 
her  child  was  an  adulterous  bastard,  and  as  such  incapable  of  receiv- 
ing the  donation  given  to  her  by  the  marriage  contract.  Even  if  she 
had,  we  have  strong  doubts  whether  such  a  plea  could  be  received 
from  her,  but  we  do  not  find  it  necessary  to  decide  the  question. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Waggaman^  for  the  plaintiff. 

Hennen,  for  the  defendant. 


Millar  v.  Coflfnaan.     YII,  N.  S.  556. 

FIRST  District. 

Decided f  that  the  2522d  article  of  the  Louisiana  Code  places  the 
causes  which  justify  a  reduction  of  price  (the  action  quanli  mino- 
ris)  on  the  same  ground  as  those  of  redhibition;  and  concluded  that, 
as  in  the  latter  action,  the  contract  could  not  be  set  aside  unless  the 
slave  was  afflicted  with  some  vice  or  defect  which  rendered  him 
absolutely  useless,  or  his  use  so  inconvenient  and  imperfect  that  it 
must  be  supposed  the  buyer  would  not  have  purchased  him  had  he 
known  of  his  imperfections;  the  plaintiff  could  not  demand  any 
reduction  for  a  defect  which  did  not  fall  within  either  of  the  causes 
that  furnish  ground  for  redhibition. 
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Lawrence  v.  MTarlane.     VII,  N.  S.  558. 

The  caosea  for  which  a  reduction  in  the  price  of  a  slave  can  be  claimed  are  the  same  as 

those  fur  which  the  rescission  of  the  sale  may  be  demanded. 
Inqnisition,  whether  a  chronic  rheumatism,  under  certain  circumstances  be  a  redhibitory 

▼icel 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  redhibitory  action  on  the  sale  of  a  slave,  stated  to  be 
aflfected  with  a  rheumatism  to  such  a  degree  as  to  render  her  per- 
fectly useless  and  incurable  at  the  time  of  the  sale. 

The  defendant  pleaded  the  general  issue,  and  that  the  plaintiff,  at 
the  time  of  the  sale,  knew  the  slave  to  be  old  and  afflicted  with  the 
diseases  attendant  on  her  age,  which  were  increased  by  a  prevalent 
epidemic. 

The  plaintiff  had  judgment,  and  the  defendant  appealed. 

Bein,  a  witness  for  the  plaintiff,  deposed,  he  sold  the  slave  to  the 
defendant  for  250  dollars,  (the  price  paid  by  the  plaintiff  for  her) — 
she  was  sick  at  the  time  for  about  a  week,  and  the  defendant  attended 
her.  She  complained  of  rheumatism,  but  he  thought  she  was  more 
lazy  than  sick.  He  owned  her  during  two  or  three  years.  She 
complained  every  third  or  fourth  month,  but  never  laid  by,  till  her 
last  sickness.  She  did  not  then  complain  of  rheumatism,  and  the 
witness  thinks  she  had  the  venereal.  She  was  able  to  do  a  good 
deal  then,  and  went  to  market  daily,  washed  for  the  children  and 
cooked. 

On  his  cross-examination  he  added  he  saw  her  ader  he  sold  her. 
She  appeared  in  better  health  than  he  ever  saw  her;  he  had  paid  350 
dollars  for  her. 

Boyd,  an  auctioneer,  called  by  the  plaintiff,  deposed,  he  sold  the 
slave  for  the  defendant.  She  appeared  old  and  decrepid,  and  walked 
badly.  He  thinks  she  had  been  offered  for  sale  several  times  before. 
He  sold  her  under  a  full  guarantee,  by  order  of  the  defendant,  who 
told  him  she  complained  of  being  sick,  but  was  able  to  do  the  house 
work.  The  witness  thinks  that,  for  a  woman  of  her  age,  she  brought 
as  much  as  if  she  had  been  healthy. 

Vance,  a  witness,of  the  plaintiff,  deposed,  he  owned  the  slave  for 
a  year,  and  sold  her  to  Bein.  Her  general  health  was  not  very  good. 
She  frequently  complained  of  rheumatism;  but  he  thought  her  more 
lazy  than  sick.     He  bought  and  sold  her  with  warranty. 

Dr.  Davidson,  deposed  he  owned  the  slave  during  the  years  1819 

30* 


3j54  SUPREME  COURT. 

[Lftwrenoe  v.  MTarhme.] 

and  1820.  He  sold  her  because  she  smoked  a  great  deal,  and  was  dirty 
in  her  kitchen,  but  was  sound  and  healthy.  He  does  not  think  he 
ever  gave  her  a  dose  of  medicine.  In  the  summer  of  1828,  a  rheu- 
matic fever  prevailed  in  New  Orleans,  which  was  most  generally 
epidemic,  affecting  persons  of  all  ages,  sexes  and  colors,  especially 
the  old  and  those  who  previously  had  rheumatic  complaints.  She 
drank  freely,  but  was  not  a  drunkard;  she  never  complained  of 
rheumatism  while  he  owned  her. 

Short  deposed,  he  saw  the  slave  soon  after  the  plaintiff  purchased 
her,  and  has  since  seen  her  often.  She  has  been  lame  all  the  time, 
and  during  the  greatest  part  of  it  very  lame;  her  ankles  are  much 
swollen,  and  she  has  not  been  able  to  do  any  work  of  consequence. 
The  plaintiff  has  been  compelled  to  hire  another  person  to  do  the 
work  he  expected  from  her.  She,  at  times,  is  unable  to  walk  with- 
out a  cane.  She  complained  much  of  the  rheumatic  fever  during  the 
late  epidemic,  but  not  more  than  before. 

Dr.  Debow,  deposes  that,  in  April  or  May  last,  he  was  called  by 
the  plaintiff  to  the  slave,  and  found  her  affected  with  a  chronic  rheu- 
matism, under  which  he  thinks  she  has  labored  for  some  time.  Her 
case  appeared  of  a  bad  character,  and  her  disease  may  become  incu- 
rable in  aged  persons  who  have  labored  under  it  for  a  considerable 
time.  He  visited  her  several  times,  and  found  her  by  no  means  im- 
proved. Her  limbs  are  much  swollen,  and  he  believes  she  has  not 
been  able  to  do  the  house  work  since  he  saw  her. 

On  the  cross-examination  he  added,  he  told  the  plaintiff  she  might 
be  cured  by  a  course  of  medicine,  which  might  take  a  month.  In  a 
woman  of  her  age,  a  rheumatism  such  as  that  which  she  had  might 
come  on  within  a  month  or  two.  The  epidemic  that  prevailed  last 
suaimer  aggravated  a  case  like  hers  very  much.  He  does  not  recol- 
lect doing  any  thing  for  her,  but  external  applications.  He  does  not 
think  he  observed  much  swelling  in  her  limbs  when  he  first  saw  her; 
it  has  occurred  principally  since  the  late  epidemic.  He  has  known 
a  few  cases  in  which  the  epidemic,  when  there  was  previous  disease 
has  left  as  much  swelling  as  there  was  in  this  slave,  but  the  patients 
were  not  disabled  from  their  business.  He  thinks  the  slave  had  a 
rheumatic  complaint  from  the  first  time  he  saw  her. 

It  does  not  appear  to  us  that  the  facts  in  evidence  state  a  redhibi- 
tory case.  The  disease  according  to  the  testimony  of  the  plaintiff's 
own  witness,  is  such  as  would  yield  to  a  course  of  medicine,  within 
a  month.  We  have  the  testimony  of  most  of  the  persons  who  have 
owned  the  slave  since  the  year  1819.  None  of  them  considered  her  as 
prevented  from  rendering  services  to  them  as  other  slaves,  on  account 
of  her  rheumatic  complaint,  except  the  last  but  one,  who  sold  her  for 
100  dollars  less  than  he  had  paid  for  her;  and  he  swears  he  saw  her 
in  the  hands  of  the  defendant  in  a  very  good  state  of  health.  Slaves 
being  human  beings  are  necessarily  liable  to  disease,  and  in  old  age 
to  rheumatic  affections  particularly.  The  plaintiff  bought  this  woman 
in  February,  and  although  some  of  his  witnesses  depose  she  was  almost 
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immediately  taken  with  a  swelling  in  her  limbs,  and  thus  disabled 
from  labor,  yet  he  called  for  no  medical  aid  till  April  or  May,  and 
then  did  not  accept  the  offer  made  him  of  a  cure  by  a  course  of  medi- 
cine that  would  have  lasted  one  month.  In  the  mean  while  a  vio- 
lent epidemic  raged  which  brought  a  rheumatic  fever  on  the  healthy 
and  considerably  aggravated  those  of  the  afflicted.  It  is  not  extraor- 
dinary that  a  decrepid  old  woman,  sold  for  250  dollars,  whose  owner 
contented  himself  with  a  few  external  applications,  while  the  phy- 
sician he  had  called  recommended  a  course  of  medicine  that  would 
cure  her,  should  be  disabled  by  her  disease,  long  left  to  itself,  from 
labor,  and  smart  severely  under  the  late  epidemic. 

The  appellee's  counsel  has  urged  that,  admitting  the  case  is  not  a 
redhibitory  one,  he  may  have  damages  by  a  reduction  of  the  price 
on  an  action  quanti  minoria^  as  the  petition  concludes  with  a  prayer 
for  a  general  relief.  In  the  case  of  Millar  v.  Coffman,  ante  352,  we 
lately  determined  that  the  Civil  Code,  2522,  having  provided  that  the 
action  for  the  reduction  of  the  price  was  subject  to  the  same  rules 
and  limitations  as  the  redhibitory,  the  plaintiff  in  the  former  was  bound 
to  establish  every  fact  which  was  necessary  to  support  the  latter.  It 
follows  then,  as  it  appears,  that  the  disease  with  which  the  slave  was 
afflicted  was  casual,  and  it  is  not  shown  that  at  the  time  of  the  sale 
she  was  so  sick  as  to  render  her  services  absolutely  useless,  or  so 
much  so  that  the  vendee,  had  he  known  the  state  of  her  health,  would 
not  have  bought  her,  he  cannot  complain  and  demand  a  reduction  of 
of  the  price. 

It  is,  therefore,  ordered,  adjudged  and  decreed,. that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  and  judgment 
entered  against  the  plaintiff  as  in  a  case  of  nonsuit,  with  costs  in  both 
courts. 

Christy  and  CenaSy  for  the  plaintiff. 

Preston,  for  the  defendant. 


35«  SUPREME  COURT. 


White  ei  al.  v.  Lobre.     VII,  N.  S.  564. 

A  creditor  who  id  pat  on  the  bilan  of  an  insolvent  for  part  of  a  debt  doe  to  him,  cannot 

afterwards  sue  for  that  part  which  was  omitted. 
More  especially,  if  it  was  put  down  in  the  name  of  another  person,  and  the  proceeding 

were  saffored  to  be  confirmed  without  opposition  on  the  part  of  the  real  creditor. 

FIRST  District. 

PoRTBR,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  demanded  payment  of  two  notes  of  the  defendant 
executed  by  him  previous  to  his  having  obtained  the  benefit  of  a 
cessio  bonoruniy  on  the  ground  that  they  were  not  placed  on  the  bilan 
as  creditors  for  these  notes. 

One  of  the  notes  was  put  on  the  bilan  in  the  name  of  the  payee. 
The  fact  of  its  having  come  into  the  hands  of  the  plaintiff  by  endorse- 
ment does  not  appear  to  have  been  known  to  the  defendant  at  the 
time  he  filed  the  schedule  of  his  affairs.  The  other  note,  which  is 
for  237  dollars  58  cents,  was  put  down  on  the  bilan  for  237  dollars 
in  the  name  of  the  plaintiffs. 

We  think  the  court  below  did  not  err  in  giving  judgment  for  the 
defendant.     As  to  the  note  for  237  dollars  58  cents,  on  which  recovery 
is  demanded  because  an  error  of  58  cents  was  committedin  designat- 
ing it,  no  observations  are  required  from  us.    That  however  for 
1000  dollars  which  was  put  down  on  the  bilan  in  the  name  of  the 
payee  requires  some.    The  plaintiff  has  relied  on  the  cases  of  Bain- 
bridge  V.  Clay,  and  Herring  v.  Levy.     It  is  true,  that  in  these  cases 
the  court  decided  that  where  the  insolvent  issued  negotiable  paper 
he  must  take  the  risk  of  ascertaining  in  whose  hands  it  was  at  the 
time  of  failure,  and  that  if  he  failed  to  place  the  holder  on  the  bilan, 
he  could  not  set  up  the  proceedings  as  a  bar  to  an  action  by  the 
person  who  had  acquired  a  right  to  the  paper  by  transfer  and  endorse- 
ment   These  decisions,  however  severe  they  might  have  been  as  to 
the  duty  which  they  impose  on  the  insolvent,  we  still  think  correct. 
They  were  founded  on  the  elementary  doctrine,  that  no  man  can  be 
bound  by  judicial  proceedings  to  which  he  is  not  a  party,  or  privy, 
a  doctrine  to  which  we  are  not  aware  there  is  any  exception.     3  N. 
S.  262;  4  Ibid.  383. 

But  in  neither  of  these  cases  had  the  party  who  claimed  to  enforce 
the  obligations  he  had  acquired  by  assignment  been  put  on  the  bilan, 
nor  did  it  appear  he  had  any  notice  whatever  of  the  proceedings 
carried  on  by  the  debtor  against  his  creditors.  In  this  respect  the 
case  before  us  presents  an  entirely  different  feature.    The  plaintifis 
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were  put  on  the  bilan  and  were  cited  as  creditors.  The  objection 
therefore,  is  not,  that  they  were  not  parties  to  the  judgment  in  con- 
cursoj  but  that  the  claim  they  now -make  never  had  been  litigated  in 
that  suit;  comparing  it  to  an  ordinary  action  where  the  judgment  only 
applies  to  and  protects  the  party  against  a  second  demand  for  the 
same  thing.  We  do  not  think  the  principle  advanced  can  apply  to 
cases  of  this  kind.  When  a  creditor  is  called  in,  it  is  his  duty  to  make 
known  the  whole  amount  of  his  claim  against  the  insolvent.  On 
another  ground,  however,  these  proceedings  have  the  authority  of 
res  Judicata^  against  the  present  demand,  considering  the  case  in 
the  strictest  and  most  technical  point  of  view  of  which  it  is  susceptible 
of  being  examined.  The  note  of  which  they  were  the  endorsees  was 
put  on  the  schedule  in  the  name  of  the  payees,  and  they  permitted 
judgment  to  be  rendered  declaring  the  payees  to  be  the  holders  and 
bona  fide  owners  of  it.  In  a  concurso  all  the  creditors  are  plaintiffs 
and  defendants:  plaintiffs  for  the  amount  claimed  by  them--<lefend- 
ants  against  the  demand  of  the  insolvent:  and  against  the  claim  of 
each  and  all  the  other  creditors.  A  judgment  therefore  recognising 
other  parties  tx>  have  the  property  of  the  note,  without  any  opposi- 
tion on  the  part  of  the  plaintiffs,  bars  them  from  setting  up  a  subse- 
duent  claim,  that  it  belonged  to  them. 

It  has  been  said,  the  evidence  does  not  show  this  note  was  put 
down  in  the  name  of  the  payees.  Several  notes  to  the  amount  of 
3000  dollars  are  placed  on  the  bilan  in  their  name,  and  we  think  the 
court  below  did  not  err  in  concluding  that  this  formed  a  part  of  them: 
and  as  to  the  objection  that  it  is  not  proved  that  at  the  time  of  filing 
the  bilan  the  plaintiffs  were  the  holders  of  the  note,  it  is  only  neces- 
sary to  remark  that  if  true  there  was  still  stronger  ground  for  holding 
the  proceedings  in  concurso  binding  on  the  plaintiffs,  for  they  could 
not  have  acquired  any  right  to  the  note  from  the  payees  since  the 
insolvency,  which  would  authorise  the  institution  of  this  suit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Mayhin^  for  the  plaintiff. 

fVaggamaUj  for  the  defendant. 


n 
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M'Micken  v.  Turner.     VII,  N.  S.  568. 

THIRD  District. 

By  Porter,  J. — ^Whether  there  was  an  assignment  of  the  debt  or 
not  is  in  this  case  a  question  of  fact.  There  is  no  direct  or  positive 
evidence  of  a  transfer.  The  proof  adduced  admits  of  some  in- 
ferences in  favor  of  there  being  one ;  but  of  more  against  it.  The  con- 
viction produced  on  our  minds  is  the  same  as  that  of  the  jury,  and 
the  court  of  the  first  instance.  We  do  not  believe  the  debt  ever  was 
aissigned  to  the  plaintiff — we  think  he  acted  as  the  agent  of  Fluker 
in  putting  it  into  suit  and  collecting  it  in  the  hope  and  belief  that 
the  collection  of  his  debt  would  be  promoted  by  the  step  he  took. 


Hyde  &  Merritt  v.  Groce.     VII,  N.  S.  572. 

FIRST  District. 

When  a  note  is  produced  on  which  the  plaintiff's  endorsement 
exists,  he  may  prove  the  endorsee  was  his  agent,  although  there  be 
no  such  averment  in  the  petition.  See  Dicks,  Booker  &  Co.  v.  ('ash, 
7  N.  S.  362. 

There  were  besides  some  particulars  in  this  case  which  induced 
the  court  to  declare  it  could  not  be  distinguished  from  Bynum  v. 
Armstrong,  5  N,  S.  159. 
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Herman  v.  Smith  et  al.    YII,  N.  S.  575. 

When  a  third  party  wiabes  to  appeal  from  a  judgment  rendered  between  others  he  muat 

show  that  he  is  aggrieved  by  it 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  party  who  styles  himself  an  intervener  in  this  case,  stated  that 
he  was  aggrieved  by  the  judgment  rendered  between  the  parties  to 
the  suit,  and  prayed  an  appeal  from  it.  In  this  court  his  right  to 
appeal  was  denied,  as  having  no  interest  in  the  case.  The  cause  was 
remanded  to  enable  him  to  establish  his  authority  to  have  the  judg- 
ment of  the  court  below  between  other  parties  revised  at  his  instance. 
He  offered  proof,  and  the  judge  of  the  first  instance  decided  that  he 
was  the  bona  fide  holder  of  the  promissory  note  annexed  to  his  peti- 
tion of  appeal,  and  that  so  far  as  his  interest  may  be  affected  by  the 
judgment  appealed  from  he  is  aggrieved^  and  if  so  by  the  Code  of 
Practice  has  a  right  to  appeal. 

The  Code  of  Practice  gives  the  right  to  appeal  to  all  parties 
aggrieved  by  a  judgment  between  others.  A  man  cannot  be 
aggrieved  by  a  right  judgment,  no  matter  what  interest  he  may  have 
in  it.  If  the  terms  used  in  the  Code  were  therefore  taken  literally,  in 
remanding  a  cause  to  ascertain  the  right  to  appeal,  the  inferior  court 
would  be  compelled  to  examine  whether  the  judgment  it  had  ren- 
dered was  correct.  It  is  clear  that  the  only  inquiry  when  a  case  is 
remanded  as  this  was,  is,  hsis  the  party  applying  for  an  appeal  such 
an  interest  in  the  case  as  will  cause  him  to  sustain  injury  in  case  the 
judgment  complained  of  should  be  erroneous?  That  interest  appears 
to  be  recognised  here  so  far  as  to  enable  I ^a  Porte  to  appeal  from  the 
judgment  rendered  between  Herman  and  Smith,  and  seeing  no  ground 
for  this  appeal,  it  nmst  be  dismissed  at  his  costs. 

Denis^  lor  the  plaintiff. 

SegherSy  for  the  intervening  party. 


360  SUPREME  COURT. 


Sinnott  v.  Michel.     VII,  N.  S.  577. 

FIRST  District. 

An  order  of  seizure  and  sale  cannot  issue  on  property  in  the  hands 
of  a  third  person  unless  on  the  production  of  an  act  of  mortgage  duly 
recorded. 


M'Micken  v.  Sims.     VII,  N.  S.  579. 

THIRD  District,  Judge  of  the  Second  presiding. 

Land  sold  sous  sting  privi  where  the  sale  is  not  followed  by  actual 
delivery  may  be  attached  by  a  creditor  of  the  vendors.  See  5  N,  S. 
423. 

That  constructive  possession  which  the  law  presumes  to  follow 
the  deed,  will  not  protect  the  buyer  against  his  neglect  to  register 
the  act. 


Loiseau  v.  Laizer  et  ah    VII,  N.  S.  580. 

PARISH  Court  of  New  Orleans. 

After  two  verdicts,  the  court  in  case  of  doubt  will  not  interfere 
with  the  finding  of  the  jury. 
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CanoDge  v.  Louisiaoa  State  Bank.     YII,  N.  S.  583. 

FIRST  District. 

If  an  agent  fcNr  collection  of  a  note  does  not  know  the  residence  of 
the  endorser  on  the  day  after  protest,  but  acquires  a  knowledge  of  it 
afterwards,  it  is  his  duty  to  give  notice. 

By  Mabtin,  J. — In  the  present  case,  the  notary  appears  to  have 
been  aware  of  this,  for  as  soon  as  he  discovered  the  endorser's  resi- 
dence he  immediately  sent  notice  there;  but  his  duty  was  to  jrtv^ 
not  to  send  notice  only— the  appellant  must  show  that  notice  was 
receivedy  for  till  then  it  is  not  given^ 


Walker  v.  Dmibar.     Dicks,  Booker  &  Co.  Intervenors. 

VII,  N.  S.  586. 

An  intervenor  cannot  retard  the  trkl  of  a  came  in  which  he  infenrpleadi. 

THIRD  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  hypothecary  action.  The  defendant  pleaded  that  he 
was  only  a  tenant  at  the  time  of  the  institution  of  the  suit,  and  that 
he  had  given  it  up  to  another  possessor.  He  further  averred  that  the 
house  of  Dicks,  Booker  &  Co.  were  the  owners  of  the  property,  and 
he  prayed  that  they  might  be  cited  in  warranty  to  defend  the  suit. 
This  answer  was  filed  on  the  12th  of  May,  1828. 

The  application  to  cite  Dicks,  Booker  &  Co.  in  warranty  was 
opposed,  and  it  is  stated  in  the  record  that  after  argument  the  court 
took  time  to  advise.  No  decision  appears  to  have  been  made  on  it; 
but  at  the  following  term  these  parties  appeared,  prayed  leave  to  file 
their  claim  in  intervention,  and  were  allowed  to  do  so. 
Vol.  IV.— 31 


[Walker  «.  Danbsr.    Diekf,  Booker  A,  Co^  lotenrenore.] 

In  the  answer,  as  it  is  called  in  this  record,  which  the  interpleaders 
filed,  they  require  their  vendors  to  be  cited  in  warranty;  and  they 
afterwards  moved  that  the  cause  might  be  continued,  to  enable  them 
to  have  their  warrantors  cited.  The  court  overruled  the  application 
and  it  is  assigned  as  error  that  the  judge  erred  in  doing  so. 

fbe  appellanls  rely  on  the  9801^,  36181,  I38e4  and  88Sd  artictes  of 
the  Code  of  Practice,  which  confer  the  right  on  a  party  sued  to  have 
a  continuance  to  enable  him  to  cite  in  his  warrantor. 

The  appellee  contends  that  the  appellants  were  not  called  in  as 
warrantor^ — th^t  they  can  no,t  foe  cSnsidared  its  defendants — ^that 
l!hey  voluntarily  intervened  in  the  suit— and  that  by  the  391st  arti- 
cle of  the  Code  of  Practice,  intervenors  can  not  retard  the  trial  of  the 
suit  in  which  they  interplead. 

We  think  as  the  appellants  voluntarily  appeared  ii^  the  cause  as 
Hitervenore,  and  not  iii  pursuance  of  a  citation  in  warranty,  they 
must  take  all  the  responsibitity  which  the  law  attaches  to  the  cha- 
racter in  which  they  thought  proper  to  present  themselves^  (tnd  that 
the  court  below  did  not  err  in  refusing  them  permission  to  continue 
the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed^  with  costs. 

Piercty  for  the  defendants. 


Representative^  of  Dickey  v.  Rog^«.     ¥11,  N.  S.  588. 

Where  diere  are  eeveral  joint  debtorti  the  surety  has  a  right  to,eaP  ea  ^o(i  pfl^toi  for 

the  whole  amoimt  of  his  obligation. 

THUip  District,  Judge  of  the  Second  presiding. 

PoBTx^iy  Jv  delivered  the  opinion  of  the  court 

This  action  comipenced  by  attachment.  The  petitioner  declail^s 
that  he  is  surety  for  the  defendant,  and  liable  to  pay  the  notes  he  has 
signed  as  such.  He  prays  for  a  'judgment  against  the  garnishee  for 
any  no^oney  he  may  owe  the  defendant;  and  he  also  prays  that  any 
propei:ty  ifi  the  garrushee'.s  hands  m|iy  be  surrendered  up  to  dischaiga 
the  qotes  and  qbligations  for  which  the  plaintiff  is  responsible. 

The  a.ttorney  appointed  to  defend  the  rights  of  the  absent  .debtor, 
pleaded  as  a  pe;cemptory  exception  that  from  the  showing  in  the  peti- 
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tion  the  plaintiff  was  surety  for  three  other  obligors,  and  that  there  is 
DO  allegation  they  are  insolvent — and  the  responsibility  of  the  plain- 
tiff was  too  remote  and  contingent  to  authorise  the  institution  of  a 
suit 

This  exception  was  overruled.  Whereupon  the  attorney  filed 
another:  that  from  the  exhibition  of  the  dbligatioK  declared  on,  it 
appears  to  have  been  signed  by  the  plaintiff  as  principal  co-obligor, 
and  that  he  could  not  maintain  this  action  without  showing  that  he 
had  paid  the  debt. 

tVheii  the  cause  came  on  for  triaVthe  petitioner  pffered  in  evi- 
dence the  notes  on  which  the  siiit  had  been  instituted.  They  were 
objected  to  because  they  did  not  correspond  with  the  allegations  of  the 
petition,  which  averred  that  the  plaintiff  had  signed  the  notes  as 
surety,  when  on  their  face  they  appeared  to  have  been  executed 
jointly  and  severally.  The  objection  was  sustained  by  the  eourt: 
judgment  as  of  nonsuit  in  favor  of  the  defendant  was  given,  and  the 
petitioner  appealed. 

We  think  the  court  below  did  not  err  in  overruling  the  first  excep- 
tion filed  by  the  defendant  The  provision  of  our  law  which  gives 
to  the  surety  the  right  to  sue  the  principal  for  indemnification  when 
the  debt  is  due,  ^hd  unpaid;  contains  tlo  eicceptibtl^  silcH  as  that  con- 
tended for.  Where  there  are  several  joint  debtors,  the  surety  has  a 
right  to  call  on  each  of  them  for  the  whole  amount  of  his  Obligation. 
Louisiana  Code,  art.  2026  and  302S. 

The  court  erred  in  rejecting  the  evidence.  The  general  issue  was 
not  pleaded.  The  exception  admitted  (for  it  did  not  deny)  that  the 
contract,  as  between  the  parties  to  this  suit,  was  one  of  suretyship. 
The  contract  being  in  solidoy  did  not  contradict  the  allegation  in  the 
petition.  It  often  happens  that  the  several  obligors  are  bound  in 
solido  to  the  obligee,  though  the  contract  of  suretyship  exists  between 
them. 

It  is,  therefore,  ordered,  adjudged  and  deqreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  cause  be  remanded 
to  the  district  court,  with  directions  to  the  judge  not  to  reject  the 
notes  set  out  in  the  bill  of  exceptions,  on  the  ground  that  they  were 
cdhtrii'y  \o  iM  MegBtidnH  ih  (he  pkltldn:  and  it  id  fuHh«r  ordered 
that  the  appellee  pay  the  costs  Df  the  appeal. 

Turner^  for  tne  plaintiffs. 
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■Comie  v.  Leblanc.     YII,  N.  S.  591. 

FIRST  District 

An  agent  while  acting  within  the  scope  of  his  authority  is  a  good 
witness  without  a  release.    See  5  i!^  ^.  .310. 


Patin  V.  Poydras.     VII,  N.  S.  693. 

FOURTH  District,  Judge  of  the  Third  presiding. 

The  absence  of  an  attorney  in  the  service  of  the  state,  and  having 
his  client'^s  papers  too  in  possession,  is  a  good  reason  for  a  continu* 
anoe. 


Saul  V.  His  Creditors,  on  the  opposition  of  the  Syndics 

of  B.  Morgan.     VII,  N.  S.  694. 

In  caM  of  exchange,  if  one  of  the  parties  loaea  that  which  he  waa  to  receive,  he  hat  a 
right  to  get  back  the  object  he  gave  in  liea  of  i^  althoqgh  the  penon  with  whom  he 
oontracts  ia  inaolfent 

FIRST  District 

P0RTBR9  J.,  delivered  the  opinion  of  the  court. 

The  creditors  of  Benjamin  Morgan  opposed  the  tableau  of  distri- 
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bution  filed  by  the  sytittics,  claiming  a  privilege  on  certain  shafts  oi 
bank  stock. 

The  facts  which  have  given  rise  to  the  contest  are  as  follows: 

On  the  8th  day  of  November,  1822,  Saul  borrowed  from  John 
Jacob  Astor,  of  New  York,  64,000  dollars,  30,000  dollars  of  which 
were  for  his  own  tise,  and  34,000  dollars  for  the  use  and  account  o^ 
Benjamin  Morgan.  In  security  for  the  payment  of  this  money,  Saul 
pledged  stock  of  the  Bank  of  Orleans,  to  the  amount  of  64,000  dol- 
lars, 40,000  dollars  of  which  stood  ih  his  own  name,  and  24,000  dol- 
lars in  the  name  of  Morgan.  Morgan  having  thus  become  the  debtor 
of  Saul,  transferred  to  him  in  ttie  month  of  January  theni  Ensuing, 
stock  to  the  amount  of  10,000  dollars,  to  replace  the  same  quantity  of 
Saul's  which  he  had  pledged  on  account  of  Morgan. 

On  the  30th  of  January,  1824,  Saul,  by  act  sous  seingpriviy  after 
reciting  the  facts  above  stated,  declared  that  '<  I  do  assign,  transfer 
and  set  over  to  the  said  Benjamin  Morgan,  in  lieu  of  a  part  of  the 
said  10,000  dollars  of  stock  so  transferred  by  him  to  me,  all  my  right, 
title  and  interest  in  two  certificates  lodged  with  the  said  Astor,  viz: 
No.  36,  dated  the  21st  of  January,  1822,  for  eighty-three  shares  of 
attock,  and  No.  826,  dated  the  8th  of  January,  1818,  for  three-hun- 
dred and  five  shares  of  stock;  on  all  of  which  only  twenty-five  doltarsj 
a  share  has  been  paid,  amounting  together  to  9700  dollars,  with  full 
power  to  claim  all  dividends  arising  on  the  said  9700  dollars  of  stock 
and  with  right  to  demand  the  said  certificates  from  the  said  Astor,  at 
iJie  fulfilment  of  the  agreement  entered  into  by  the  said  Saul  and 
Morgan  with  him,  and  with  the  full  power  to  transfer  the  same  to 
himself,  or  any  person  or  persons,  relinquishing  as  I  hereby  do  all 
right  to  ownership  whatever  in  the  said  stock  to  the  said  Morgan, 
bis  heirs  and  assigns,  having  settled  with  the  said  Morgan  for  th6 
difierence  between  9700  dollars,  and  10,000  dollars  by  a  separate 
transfer  of  stock,  viz:  twelve  shares,  on  which  is  paid  twenty-five 
dollars,  say  300  dollars.'' 

On  the  failure  of  Saul,  Astor  attempted  to  enforce  his  lien  on  the 
bank  stock  which  had  been  jpledged  to  him,  but  judgment  was  ren- 
dered against  him  tn  this  tribunal,  on  the  ground  that  his  contract 
being  one  of  pledge,  it  had  no  fojce  or  effect  against  creditors,  unless 
recorded  according  to  the  laws  of  Louisiana.  On  this  judgment  the 
Bank  of  Orleans  grainted  new  certificates  of  the  stock,  and  it  was  sold 
by  the  syndics  of  Saul's  estate  as  making  a  part  thereof. 

The  syndics  of  Morgan  state  in  their  petition  that  his  estate  has  a 
privilege  on  the  stock  transferred  by  him  to  Saul,  no  price  or  conside- 
liation  having  been  paid  therefor,  or  that  it  belongs  to  them;  or  if 
this  pretension  cannot  be  supported  in  law,  that  then  the  stock  trans- 
ferred bj  Saul  which  wa^  in  the  hands  of  Astor  belongs  of  right  to' 
the  creditors  6f  Morgan,  and  that  they  are  entitled  to  the  same  by 
righl  of  property  or  privilege.  Both  these  cla!ims  are  denied  by  the 
representatives  of  Saul's  estate,  and  they  further  demand  by  way  of 
reconvention,  the  sum  of  500  dollars,  being  the  amount  of  the  divi- 
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dends  on  the  stock  referred  to  ia  the  opposition  paid  by  error  on  the 
4th  ofOctober,  lS26,and  9th  of  January,  1827,  to  B.  Morgan,  agent 
for  the  syndics  of  his  estate. 

The  court  of  the  first  instance  sustained  the  opposition;  being  of 
opinion  that  the  estate  of  Morgan  could  not  be  considered  as  credi- 
tors, that  their  claim  was  that  of  a  vendor  who  reclaims  the  thing 
sold  when  the  price  has  not  been  paid. 

From  this  judgment  the  syndics  of  Saul  have  appealed;  and  de- 
mand a  reversal  of  it,  on  the  following  grounds. 

1.  The  appellees  have  no  privilege  as  vendors  of  the  stock  trans- 
ferred to  Joseph  Saul  on  the  10th  of  January,  1824,  because  this  was 
not  in  fact  a  sale  made  at  the  period  of  transfer  but  simply  a  replace- 
ment of  so  much  stock  which  Saul  had  pledged,  belonging  to  himself, 
for  the  use  of  Morgan,  and  for  which  Morgan  had  already  received 
the  value  in  the  loan  from  Astor. 

2.  If  said  transfer  can  be  considered  as  a  sale,  then  the  price  had 
already  been  paid  by  Saul  and  received  by  Morgan  in  the  loan  from 
Astor. 

3.  The  agreement  of  the  31st  of  January,  1824,  is  not  a  transfer 
by  sale  of  three  hundred  and  eighty-eight  shares  of  bank  stock,  but 
merely  an  unexecuted  agreement  to  transfer,  which  was  never  con- 
summated, and  can  have  no  effect  as  regards  creditors  and  third  per- 
sons. Because  there  was  no  legal  delivery,  the  titles,  viz,  the  certi- 
ficates, were  with  Astor,  and  no  use  was  made  by  Morgan  of  the 
stock,  as  proprietor;  it  still  continues  to  stand  in  Saul's  name,  he 
receiving  the  dividends  up  to  the  time  of  his  failure.  Civil  Code,  350, 
art  81;  306,  arts.  22S,  229;  Louisiana  Code,  2457. 

4.  It  is  not  a  dation  en  paiementy  delivery  being  of  the  essence  of 
this  contract.,  Louisiana  Code,  2626,  2627, 2628;  Pothitr,  Contrat 
de  Vent e J  no.  601. 

5.  It  cannot  operate  as  an  assignment,  because  nothing  has  been 
done  by  Morgan  to  give  it  effect.  No  notice  has  been  given  to  Astor 
who  had  in  his  possession  the  certificates  of  the  Bank  of  Orleans, 
while  Saul  continued  to  exercise  acts  of  ownership,  and  receive  the 
dividends.  Civil  Code,  368,  art.  121  and  122;  Louisiana  Code, 
1917,  4  N.  S.  5\]5Ibid.  180. 

6.  The  agreement  can  not  have  the  effect  of  a  pledge,  there  being 
no  delivery  of  the  certificate  of  stock,  and  not  having  been  registered, 
in  conformity  with  the  provisions  of  the  Civil  Code,  446,  arts.  6  and 
7;  5  N.  S.  609. 

7.  The  agreement  to  transfer  being  under  private  signature  unac^ 
companied  by  delivery,  has  no  date  against  third  persons,  and  parol 
proof  can  not  be  admitted  to  establish  its  date.  Civil  Code,  306,  arts. 
228,  229;  2  N.  S.  171;  4  Ibid.  368,  5  tit.  423. 

The  counsel  for  the  appellee  has  declined  controverting  the  truth 
of  these  propositions,  but  has  contended,  that  the  contract  was  one 
of  exchange,  and  that  Morgan  not  having  received  what  he  was  to 
obtain,  in  lieu  of  that  which  he  delivered,  has  a  lien  on  the  property 
if  yet  in  the  hands  of  the  syndics  of  Saul,  or  on  the  proceeds  if  sold. 
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The  counsel  on  the  part  of  the  appellant  urges,  that  this  was  not  a 
contract  of  exchange,  because  that  is  the  giving  of  one  thing  for 
another.  That  in  this  instance  no  such  contract  was  contemplated 
wlien  Saul  pledged  the  stock  for  Morgan,  and  that  the  subsequent 
act  of  Morgan's  replacing  it  did  not  make  it  an  exchange.  In  sup- 
port of  this  doctrine  he  has  relied  on  Louisiana  Code,  2630;  Pothievy 
Train  de  Fente,  617;  Domat,  liv.  1,  Hi  3;  Par.  5,  /iV.  6,  4. 

These  authorities,  with  the  exception  of  PolAier,  all  concur  in 
their  definition  of  the  contract  of  exchange,  and  nearly  in  the  same 
language.  They  state  it  to  be  an  agreement  between  the  parties  to 
give  one  thing  for  another,  except  it  be  money.  Pothier  states  it  to 
be  a  contract  where  they  oblige  themselves  to  give  immediately  one 
thing  for  another,  and  he  lays  a  particular  stress  on  the  word  immedi- 
ately  in  the  sentence  next  following  the  definition,  by  observing  that 
if  we  agree  that  I  will  give  you  one  thing  for  a  certain  price,  in  pay- 
ment of  which  you  will  give  me  on  your  side  another  thing,  the 
agreement  is  not  a  contract  of  exchange  but  of  sale.  It  embraces  a 
sale  which  I  make  of  a  thing  belonging  to  me,  and  a  dation  en  pate- 
meni  on  yours. 

If  a  contract  had  been  proved  in  this  instance  by  which  one  of  the 
parties  agreed  to  give  a  thing  for  a  certain  price,  and  receive  in  pay- 
ment for  it  another,  as  in  the  case  put  by  the  author,  then  clearly 
there  would  not  have  been  a  contract  of  exchange.  So  if  any  other 
contract  had  been  shown  to  have  been  in  contemplation  of  the  par- 
ties at  the  time  Saul  advanced  the  stock,  Morgan  replaced  it,  and 
Saul  again  conveyed  stock  to  Morgan,  we  should  have  given  to  that 
contract  its  legal  efiect.  But  in  the  absence  of  any  proof  to  the  con- 
trary, we  must  conclude  that  the  acts  of  the  parties  conformed  to  their 
previous  understanding,  and  that  was  done  which  had  been  contem- 
plated to  be  done.  The  act  of  Saul  in  advancing  the  stock  was  iii 
nothing  inconsistent  with  the  idea  of  exchange,  and  did  not  necessa- 
rily throw  the  transaction  into  another  class  or  contracts.  In  this 
view  of  the  case  there  was  an  exchange  of  the  one  parcel  of  bank 
stock  for  the  other,  and  the  stock  given  to  Morgan  having  been  taken 
by  the  syndics  of  Saul,  Morgan's  estate  has  a  right  to  get  back  that 
which  was  given  in  lieu  of  it,  or  its  value.  Louisiana  Code,  2637, 
3194. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Slidelly  for  the  syndics  of  Saul. 

Eustis,  for  the  syndics  of  Morgan. 
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Nolle  &  Co.  V.  Their  Creditors;    YII,  N.  S.  603. 

(Reinandcdt  6  iV.  S.  166,  to  amend  the  tableau.) 

FIRST  District. 

By  MABTiNy  J. — ^We  are  ignorant  of  any  law  which  gives  to  the 
party  w:ho  furnishes  money  for  the  payment  of  a  debt  the  rights  of 
the  creditor  who  is  thus  paid.  The  legal  claim  alone  belongs  not  to 
all  who  pay  a  debt,  but  only  to  him  who  being  bound  for  it  discharges 
it  The  appellant  cannot  therefore  claim  the  benefit  of  a  legal  sub- 
rogation if  he  has  shown  no  conventional  one,  the  rights  of  the  cre- 
ditor paid  with  his  money  are  therefore  absolutely  extinguished,  and 
no  part  of  them  can  be  exercised  by  the  appellant. 

The  document  relied  on  shows  indeed  that  he  consented  that  his 
claims  should  be  preferred  to  those  then  enumerated,  but  not  that 
the  party  with  whose  money  they  might  be  discharged,  could  claim 
any  privilege  on  the  tableau. 


Stewart  v.  His  Creditors.    •VII,  N.  S.  604. 

THIRD  District,  Judge  of  the  Second  presiding. 

An  imprisoned  debtor  who  applies  for  the  benefit  of  a  ctssio  bono- 
runiy  cannot  have  his  creditors  called  before  a  notary:  but  into  open 
court,  or  before  the  judge.  See  act  of  assembly,  2  Martinis  Digest^ 
442. 
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Beauchamp  v.  ISTMicken.     VII,  N.  S.  387. 

THIRD  District 

By  Martin,  J. — The  action  of  nullity  is  given  by  the  Code  of 
Practice,  507,  when  the  plaintiff  obtains  judgment  on  the  production 
of  forged  documents,  or  other  ill  practices.  In  the  present  case  the 
document  was  not  literally  forged — but  it  was  9,falit  one.  Whether 
the  plaintiff  availed  himself  of  a  false  document,  designedly  alleging 
the  loss  of  the  original  and  knowingly  giving  an  untrue  recital  of  its 
contents — or  having  really  mislaid  it  erroneously  stated  its  contents — 
the  injury  to  the  defendant  is  the  same.  The  court  who  gave  judg- 
ment was  equally  deceived  in  either  case,  by  the  act  of  the  plaintiff, 
beyond  the  control  of  the  defendant.  Truth  must  be  the  basis  of  all 
judgments,  and  where  one  is  obtained  on  false  documents,  made  by 
the  party  in  whose  favor  it  is  rendered,  the  detection  of  the  falsity 
must  entitle  the  opposite  party  to  relief,  even  where  there  is  no 
malice,  in  that  who  is  in  possession  of  the  judgment.  The  absence 
of  malice  ought  not  to  have  any  other  effect  than  to  protect  the  party 
from  punishment. 


Nichols  r.  Peytavin.     VII,  N.  S-  608.  . 

SECOND  District,  Judge  of  the  Eighth  presiding. 
Appeal  taken  for  delay— judgment  affirmed  with  damages. 
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Bergh  et  al.  v.Jsjne.     YII,  N.  S.  609. 

FIRST  District 

The  Code  of  Practice,  art.  244,  requires  the  agent,  wishing  to  take 
put  process. of  attachment,  to  swear  on  his  knowledge;  the  act  of 
1826,  p.  170,  that  he  should  swear  to  the  best  of  his  knowledge  and 
belief.  In  thb  present  case  agent  swore  to  the  debt  ob  Ae  believes: 
this  is  bad. 

fiy  MaiItin,  J. — \Ve  think  with  the  appellant*s  counsel,  that  we 
are  to  be  ruled  by  the  intent  of  the  legislature,  and  that  ^*  nullity  is 
riot  necessarily  to  folio  u^  the  omission  of  any  redundancy  with  which 
Tegislative  aiid  judicial  proceedings  abound;''  but  the  intent  of  the 
Ijiw  cannot  be  disregarded.  Accordingly,  in  Srides  v.  Williams,  i 
if.  S,  98,  we  held  the  affidavit  of  ah  agent,  io  the  best  qf  his  know- 
tedgej  sufficient.  Knowledge  includes  belief,  but  not  vice  ver^d. 
We  believe  the  arrival  of  a  friend  when  we  see  it  announced  in  the 
gazette — ^^we  know  it  v^heti  we  see  him.  The  agent  believes  the 
debt  is  diie,  when  the  plaintiff  whom  he  respects  tells  him  so — he 
knows  it  when  the  defendant  admits  it  and  promises  payment. 
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EASTERN  DISTRICT,  APRIL  TERM,  1839. 
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GraTier  t.  Lafon  et  al.    YU,  N.  S«  612. 

COU^T  of  Probates  of  New  Orleans. 

A  party  who  has  no  share  in  the  money  to  be  distributed  cannot 
oppose  the  homolo^tion  of  the  tableau  of  custribution. 


Corcoran  v.  Hatch  and  Wife.    TIL  N.  S«  614. 

VOPVLTU  District,  Judgfe  of  the  Eighih  pesiding. 

HusbfUKl  and  wife  being  sued  for  the  price  of  repairs  to  a  house, 
ajEid  judgment  by  default  against  them:  husband  set  it  aside  by  plead* 
ins,  but  wife  di4  not:  there  wa3  judgment  finally  against  husband, 
wEile  the  default  against  the  wife  remained  definitive. 

By  Mabtik,  J. — It  is  clear  <bat  as  the  wife  did  not  answer,  and 
there  is  no  evidence  of  the  ^tian/tim  of  her  interest  in  the  house,  nor 
of  the  nature  of  her  estate,  judgment  was  irregularly  given  against 
her. 
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Babin  v.  D'Astugue.     VII,  N.  S.  615. 

A  oo-execator  may  appear  in  a  rait  when  a  person  praya  to  be  admittefl  as  heir,  and  tlie 
admissions  of  his  eo-ezecntor,  and  the  attorney  for  the  absent  heirs  will  not  prevent 
him  insisting  on  strict  and  legal  proof. 

Hioagh  the  time  for  which  executors  were  appointed  hmTC  expired  they  may  contest  the 
right  of  a  party  claiming  the  estate  as  heir. 

COURT  of  Probates  of  New  Orleans. 

FoRTEB,  J.)  delivered  the  opinion  of  the  court. 

Jean  Babin,  who  styles  himself  a  resident  of  the  district  of  Genozac 
in  France,  filed  his  petition  in  the  court  of  probates,  in  which  he  sta- 
ted that  he  was  the  sole  heir  of  Jean  Phillipon,  who  died  at  the  Bay 
of  St.  Louis,  in  the  year  1827,  and  prayed  that  D' Astugue,  the  act- 
ing executor  of  the  last  will  and  testament  of  the  deceased,  and  Mo- 
reau  Lislet,  the  attorney  for  the  absent  heirs,  might  be  cited  to  show 
cause  why  the  petitioner  should  not  be  put  in  possession  of  the 
estate. 

The  answer  of  the  defendant  D'Astugue,  put  the  plaintiff  on  the 
strict  and  legal  proof  of  all  the  allegations  contained  in  his  petition. 
And  the  attorney  for  the  absent  heirs  did  the  same,  by  stating  at  the 
foot  of  the  answer  that  he  joined  in  it. 

A.  Carraby,  the  co-executor,  who  at  the  time  of  filing  the  answer 
is  stated  to  be  in  France,  and  who  is  still  there,  appeared  by  his  at- 
torney in  fact,  Etienne  Carraby,  and  filed  an  answer,  in  which  he 
denied  the  petitioner  was  the  heir  of  the  deceased. 

The  court  of  the  first  instance  gave  judgment  in  favor  of  the  peti- 
tioner, and  Carraby  appealed. 

The  first  questions  in  the  cause  are,  the  right  of  the  co-executor, 
Carraby,  to  file  an  answer,  and  the  authority  of  the  attorney  in  fact 
to  bring  this  action  for  him,  in  his  name? 

I  And  both  of  them  we  think  must  be  answered  in  the  affirmative. 
As  co-executor  he  is  responsible  in  sotido^  and  being  so,  had  a  right 
to  see  that  the  funds  were  paid  over  to  the  person  legally  authorised 
to  receive  them.  The  power  of  attorney  shows  that  the  agent  was 
authorised  to  represent  the  executor,  as  well  in  court  as  out  of  it,  in 
relation  to  all  matters  connected  with  the  liquidation  and  settlement 
of  the  estate. 

On  the  trial  of  the  cause,  the  plaintiff  offered  in  evidence  a  docu- 
ment which  he  called  an  acle  de  noioriiii  executed  before  a  notary 
public  at  Pons,  in  France,  and  dated  the  4th  of  March,  1828.    To  the 
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introduction  of  this  proof  Carraby  objected,  on  the  ground,!.  That 
it  was  ex  parte  evidence.  2.  That  it  was  not  executed  by  the  pro- 
oflicers.  3d,  That  the  witness  had  been  dispensed  with  the  solem- 
nity of  an  oath.  The  court  overruled  these  objections,  and  admitted 
the  document  in  evidence.  To  this  decision  a  bill  of  exceptions  was 
taken. 

This  evidence  upon  strict  principles  of  law  was  clearly  inadmissible, 
but  in  support  of  the  judgment  of  the  court  below,  it  has  been  con- 
tended that  the  co-executor  D' Astugue  and  the  attorney  for  the  absent 
heirs  made  no  opposition  to  the  legality  of  the  proof,  and  conse- 
quently Carraby  could  not.  To  this  position  we  cannot  give  our  as- 
sent. Carraby,  as  co-executor,  had  an  interest  to  see,  thut  no  person, 
but  the  heir  should  receive  the  succession;  for  if  he  or  his  co-executor 
handed  it  over  to  any  other,  he  would  be  responsible  to  those  who 
bad  a  l^gal  claim  to  the  effects  of  the  estate,  should  they  afterwards 
appear.  His  right  to  insist  on  strict  and  legal  proof,  controlled  that 
of  the  co-executor  and  the  attorney  for  the  absent  heirs,  to  admit  evi- 
dence which  was  not  so;  for  his  act  could  not  prejudice  thetn,  and 
theirs  might  work  an  itijury  to  him. 

Again,  it  has  been  urged  that  the  letters  written  by  D'Astuguc  to 
the  heirs  in  France  to  send  forward  the  evidence  of  their  claims  sanc- 
tioned the  introduction  of  the  document. — We  have  perused  these 
letters,  and  find  nothing  in  them  which  could  be  construed  into  a 
waiver  to  call  for  legal  proof.  And  if  they  did  authorise  such  an 
inference,  the  right  of  Carraby  to  object  to  them  would  still  remain 
in  full  force. 

It  is  further  urged  that  the  functions  of  tlie  executors  having  ex- 
pired they  had  no  right  to  make  the  objection.  But  this  circumstatico 
in  our  judgment  did  not  deprive  them  of  the  right  of  doing  so.  The 
termination  of  their  authority  deprived  them  of  all  powers  of  further 
administration,  but  did  not  authorise  them  to  hand  over  the  estate  to 
any  other  person  than  the  heir;  and  de  non  apparent ibiiSjei  non  exist- 
entibus,  eadeni  est  lex. 

The  16.54th  article  of  the  Louisiana  Code  has  been  relied  on  to 
show,  that  the  attorney  for  the  absent  heirs  has  alone  the  powier  to 
make  opposition  to  any  thing  which  may  affect  the  interest  of  the  ab- 
sent heirs.  This  law  certainly  confers  on  him  such  power,  but  it  is  not 
exclusive  in  its  expressions.  The  executors  are  not  permitted  to  give 
up  the  estate  to  any  person  but  the  heir,  and  there  is  nothing  in  the 
law  which  would  authorise  us  to  say  that  the  opinion  of  the  attorney 
for  the  absent  heirs  can  control  their  opinion  as  to  the  capacity  of  the 
person  presenting  himself  as  such.  The  attorney  for  the  heirs  who 
are  absent  could  not  demand  the  money  for  himself,  and  there  is  little 
or^io  difference  between  his  doing  so,  and  conferring  on  him  the 
authority  to  point  out  who  is  to  receive  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  animlled,  avoided  and  reversed;  audit  is 
further  ordered,  adjudged  and  decreed,  that  the  cause  be  remanded 
Vol,  IV.— 32 
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to  the  said  judge,  with  directions  not  to  receive  in  evidence  the 
document  marked  R:  and  it  is  further  ordered  that  the  appellee  pay 
the  costs  of  this  appeal. 

G  Derbignyy  for  the  plaintiff. 

D,  SegherSy  for  the  defendant 


Saul  V.  His  Creditors.     VII,  N.  S.  620. 

If  ereditora  of  an  insolvent  direct  his  property  to  be  sold  at  one,  two  and  three  yean't 
credit  from  a  particular  day,  it  cannot  be  told  on  this  crectit  aAcr  that  day. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

A  meeting  of  the  creditors  of  the  insolvent  took  place  before  a 
notary  on  the  17th  of  July,  I837,at  which  some  of  them  required  asale 
for  cash;  others,  and  they  were  the  majority,  demanded  that  the  pro- 
perty should  be  sold  at  one,  two  and  three  years'  credit— the  sale  to 
take  place  at  the  Exchange  Coffee  House,  on  the  7th  day  of  January 
then  next  ensuing. 

A  sale  was  made  of  a  considerable  part  of  the  effects  for  cash,  on 
an  ex  parte  order  obtained  by  some  of  the  privileged  creditors.  That 
sale  has  been  set  aside  and  annulled  by  this  court,  and  a  question 
has  arisen  whether  the  syndics  should  now  proceed  under  the  delibe« 
ration  of  the  creditors  already  mentioned;  or  whether  the  property 
should  not  be  sold  according  to  law  whhout  any  regard  being  paid 
to  the  opinions  expressed  at  the  meeting. 

The  district  judge  thought  the  sale  must  be  made  according  to  law, 
without  attending  to  what  had  been  deliberated  on  by  the  creditors. 
We  think  with  him.  The  day  fixed  by  them  for  the  sale,  viz:  the 
7th  of  Janujary,  182S,  makes  as  much  a  part  of  their  assent  as  the 
period  of  one,  two  or  three  years.  They  wished  the  property  sold  at 
one,  two  and  three  years  from  that  time,  not  from  any  other.  It 
being  impossible  for  the  court  to  give  effect  to  the  whole  of  their 
agreement,  it  cannot  be  executed  in  part. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 
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The  principle  establiehed  in  the  caee  of  Livingtton  v.  Herman— <ilat  a  sale  of  so  maiiy^ 
leet,yr0nl  Ui  the  river  MiesUeifpi^  eonformably  to  a  plan,  which  plan  eihibito  the  front 
line  of  the  lot  in  question  not  extending  to  the  river,  hat  passing  within  tlie  lefee,  does, 
not  pass  the  alluTion,  provided  any  alluvion  of  sufficient  height  and  magnitude  was 
formed  at  tho  time  said  sale  tooli  place,  but  that  the  said  alluvion  remained  the  pro» 
pertjr  of  the  vendor — re^^rmed  verj  erophaticallj  by  the  court 

The  court  decide  that  the  weight  of  evidence  is  clearly  in  favor  of  the  affirmative  of  th* 
proposition  of  fiict,  that  there  did  exist  alluvion*  opposite  the  lot  now  in  question,  cS 
sufficient  height  and  magnitude  to  be  susceptible  of  ownership.  Out  of  sixt^n  wit* 
nesscs,  nine  depose  to  its  existence  from  1793  to  1803. 

I.t  seems  that,  in  the  last  mentioned  year,  it  was  only  covered  al  high  water  to  the  deptl^ 
of  fire  feet  There  is  no  positive  evidence  at  what  height  batture  may  be  reclaimed, 
from  the  river  and  applied  to  private  use. 

But  supposing,  contrary  to  the  conclusion  of  the  court,  that  no  batture  susceptible  of 
ownership  existed  in  February,  1803,  the  plainti6r*s  case  would  still  labor  under  i^ 
difficulty  from  a  new  quarter. 

The  fanxboorg  was  incorporated  two  years  after.  To  enable  them,  therefore,  to  recover 
in  this  action,  they  must  show  a  batture  created  between  the  day  of  their  purchase, 
and  the  date  of  the  act  of  incorporation,  which  was  susceptible  of  ownership;  for  if  the 
alluvion  was  formed  afterwards  it  became  the  property  of  the  city  and  not  of  the  froo^ 
proprietors. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  state  that  Bertrand  Gravier,  of  the  late  Spanish 
province  of  Louisiana,  being  the  owner  of  part  of  a  plantation  for- 
merl7  belonging  to  the  Jesuits,  near  the  city  of  New  Orleans,  sold  to 
a  certain  Joseph  D.  Hevia,  then  of  the  same  place,  a  portion  of  said 
land  adjoining  the  city  having  sixty  feet  in  front,  with  tho  depth  of 
three  hundred  and  thirteen;  and  that  the  said  Hevia  afterwards  sold 
the  same  to  the  petitioners. 

That  it  was  the  intention  of  Gravier  to  sell,  and  of  Hevia  to  acquire 
along  with  the  said  land  the  right  of  alluvion,  as  the  same  belonged 
to  the  vendor:  and  that  by  the  deed  of  sale  the  vendee  did  acquire 
this  right. 

That  since  the  sale  of  the  land  to  Hevia,  a  valuable  margin  of  soil 
has  been  formed  in  front  of  it,  and  incorporated  therewith  by  allu- 
vion, which  is  the  property  of  the  petitioners. 

That  notwithstanding  their  legal  right  to  this  alluvion  the  defend* 
ants  have  illegally  entered  thereon,  pretending  to  be  the  owners,  and 
detain  the  same. 
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The  petition  concludes  with  a  prayer,  for  possession,  damages  for 
the  detention,  and  general  relief. 

The  defendants  plead  the  general  issue.  Set  up  title  under  four 
persons,  who  they  aver  purchased  the  premises,  at  a  sale  made  ia 
virtue  of  an  execution  issuing  from  the  distri(5t  court  to  satisfy  a  judg- 
ment obtained  against  the  heirs  of  B.  Grayier.  That  this  judgment 
"was  rendered  for  the  amount  due  by  Gravier's  heirs,  for  making  a 
levee,  and  other  indispensable  works  and  repairs  on  the  lot;  which 
work  and  labor  gave  a  privilege  or  lien  in  it.  The  pleas  of  pre- 
scription, of  ten,  and  of  thirty  years,  are  also  contained  in  the  answer. 

There  was  judgment  in  the  court  of  the  first  instance  for  the  plain- 
tiffs, and  the  defendants  appealed. 

-  The  case  made  for  this  court  consists  not  only  of  the  evidence 
actually  given  on  the  trial,  but  by  consent  of  parties  embraces  all  the 
testimony  taken  in  the  cases  of  Gravier  v.  The  Aldermen  and  Inhabi- 
tants of  New  Orleans;  Morgan  v.  Livingston;  Gravier  and  Others 
V.  Livingston;  Hawkins  't;.  Livingston;  Gravier  and  Others;  and 
Fort  &  Story  v.  The  Syndics  of  B.  Morgan.  In  a  word,  of  all  the 
conflicting  evidence,  which  this  seemingly  never  failing  source  of  liti- 
gation has  produced  for  the  last  twenty-five  years. 

The  argument,  as  heretofore,  in  all  the  other  causes  which  have 
grown  out  of  claims  to  the  batture,  has  been  able  and  elaborate,  and 
several  important  questions  of  law  have  been  raised  and  discussed: 
but  the  view  we  have  taken  of  the  case  does  not  require  us  to  examine 
several  of  the  points  to  which  counsel  have  devoted  their  attention. 

By  the  pleadings,  the  plaintiffs  are  placed  within  the  operation  of 
the  well  established  rule  in  petitory  actions:  that  they  must  recover 
on  the  strength  of  their  own  title,  not  on  the  weakness  of  their  adver- 
saries. 

The  first  question,  therefore,  for  our  inquiry  is,  have  they  shown 
a  title  to  the  property  claimed  in  the  petition? 

They  contend  they  have,  by  presenting,  in  the  first  place,  a  sale 
from  Bertrand  Gravier  to  Hevia.  In  this  sale  Gravier  describes  the 
promises  as  having  sixty  feet  in  front  to  the  river  Mississippi,  with 
313  in  depth,  conformably  to  the  plan  made  by  Don  Carlos  Laveau 
Trideau.  This  plan  has  been  produced  to  the  court,  and  it  shows 
the  premises  to  be  one  of  the  front  lots,  but  the  hues  marked  on  it  do 
not  extend  to  the  river. 

They  offer  in  the  second  place,  the  sale  from  Hevia  to  them.  In 
this  deed  of  conveyance  the  property  is  described  in  the  same  man- 
ner as  in  that  from  Gravier  to  Hevia. 

And  they  urge  that  in  virtue  of  these  titles  they  have  a  right  to  all 
the  batture  that  has  been  formed  in  front  of  them  since  the  period  of 
the  purchase  from  Gravier. 

Whether  such  a  right  does  follow  as  a  consequence  of  the  sale 
thus  made  to  them,  depends  on  a  question  of  fact:  namely,  whether 
any  alluvion  of  sufficient  height  and  magnitude  was  formed  at  the 
time  these  conveyances  were  made  to  them,  to  be  susceptible  of  pri- 
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vate  ownership.    If  it  was  so  formed,  it  remained  the  property  of 
the  vendor,  and  did  not  pass  to  the  vendee. 

This  principle  was  established  in  the  case  of  Livingston  t;.  Her- 
man, and  it  entered  materially  into  the  motives  of  the  decision  in  the 
case  of  Morgan  v,  Livingston.  Its  correctness  has  not  been  im- 
pugned in  argument,  and  a  review  of  the  reasons  on  which  it  was 
founded,  has  satisfied  us  still  more  of  its  correctness.  6  Martin,  19; 
9  Ibid.  656. 

The  purchasers  of  the  front  lots  being  in  this  case  the  plaintiffs, 
they  are  required,  in  order  to  enable  them  to  recover,  not  only  to 
show  a  title  in  Hevia,  but  also  the  transmission  of  that  title  to  them. 
It  matters  little  in  the  decision  of  the  cause,  whether  the  batture  was 
formed  or  not.  at  the  period  he  acquired  from  Gravier.  Admitting 
it  was  not,  and  that  the  alluvion  afterwards  added  to  the  lot,  belonged 
to  him;  it  behoves  the  petitioners  to  show  they  have  acquired  it. 
Now,  the  sale  from  Hevia  to  them  does  not  expressly  convey  the 
batture.  If,  therefore,  it  pa.sses  any  right  to  the  alluvion,  in  front  of 
the  lot  sold,  it  can  only  do  so  under  the  principles  already  recognised 
by  the  court,  viz:  that  there  was  not  at  the  date  of  the  conveyance 
any  batture  formed  of  sufficient  height  and  magnitude  to  be  suscep- 
tible of  ownership.  If  such  batture  did  exist,  it  was  retained  by 
Hevia,  and  did  hot  pass  to  the  plaintiffs.  Our  examination  of  the 
evidence  has  therefore  been  directed  to  an  inquiry  into  the  existence 
pr  non-existence  of  the  alluvion  on  the  28th  of  February,  1803,  the 
day  of  the  sale  from  Hevia  to  Cochran  &  Rhea. 

We  have  perused  with  attention  the  voluminous  mass  of  evidence 
laid  before  us,  and  we  have  extracted  what  follows  from  it,  as  bear- 
ing materially  on  the  matter  in  inquiry. 

Trudeau,  the  foruier  surveyor-general  of  the  province,  swears,  that 
at  the  time  he  made  the  plan  of  the  fauxbourg  St.  Marie,  and  di- 
.vided  it  into  lots,  at  the  request  of  Bertrand  Gravier,  a  batture  existed 
along  the  whole  front  of  it. 

Two  depositions  of  Girod  have  been  produced.  In  that  taken  on 
the  trial  of  this  cause  he  states,  that  he  arrived  in  New  Orleans  in 
1788.  In  1793,  the  batture  began  to  be  apparent  from  Julie  street 
up  to  Madame  Delor's.  Below  there  was  tio  batture.  In  1803,  he 
deposited  cannon  on  the  place  where  now  stands  the  house  of  the 
defendants.  In  1805,  they  were  covered  eight  feet  deep  with  allu- 
vion. In  August,  1803,  a  vessel  belonging  to  him  of  300  tons,  moored 
within  fifteen  feet  of  the  levee.  .  In  1807,  there  was  about  twenty  or 
thirty  feet  in  space  from  the  levee  to  the  river  at  low  water,  and  no 
more.     In  1810  or  1811,  the  batture  began  to  form  considerably. 

In  the  testimony  given  by  the  witness  in  the  case  of  Fort  &  Story 
t;.  Syndics  of  B.  Morgan,  he  stated,  that  in  1793  the  batture  opposite 
the  property  of  Madame  Delor  was  high,  from  thence  it  diminished 
gradually  in  breadth  till  opposite  a  small  fort  near  the  upper  line  of 
the  city.    That  in  the  year  1803,  he  anchored  one  of  his  vessels  op- 

32* 


378  SUPREME  COURT. 

[Cochran  et  aL  o.  Fort  et  al,] 

posLte  Hevia's  house,  and  that  she  was  not  more  than  two  hundred 
yards  distance  from  the  house.     The  witness  was  77  years  of  age. 

Flower  states  his  recollection  of  the  formation  of  the  batture  to  be 
very  imperfect.  In  1807,  there  was  a  small  portion  of  batture  dis- 
coverable. At  high  water  it  was  always  covered.  In  1817,  there 
was  about  twenty  or  thirty  feet  in  space  from  the  levee,  to  the  river. 

Eves  swears  there  was  three  feet  water  on  the  batture  in  the  year 
1809,  when  the  river  was  at  its  highest  point  of  elevation. 
•  Morgan  states  that  in  1793,  the  river  at  low  water  came  within 
fifty  feet  of  the  levee.     Batture  in  front  of  the  lots  increased  consi- 
derably from  1793  to  1803  and  1804. 

Arnauld  deposes  that  in  the  year  1793,  a  batture  existed  between 
Girod  street  and  the  city,  which  was  dry  when  the  river  was  low, 
and  which  was  covered  to  the  depth  of  two  or  three  feet  when  it 
was  high.  That  in  the  same  year  Hevia,  and  two  other  persons, 
Bailly  and  Trudean,  erected  cabins  on  the  batture  outside  of  the 
levee,  in  the  front  of  their  lots,  and  that  these  cabins  were  demo- 
lished by  order  of  the  Spanish  government. 

Mayronne  testifies  to  the  erection  of  cabins  on  the  batture,  and 
knew  that  they  were  thrown  down  by  orders  of  the  government, 
Whether  these  were  the  same  cabins  spoken  of  by  Arnauld  cati  not 
be  gathered  from  the  evidence. 

De  Londe  swears,  that  several  persons  established  themselves  in 
flat  boats  opposite  the  fauxbourg  St.  Mary,  on  the  batture,  from 
1796  to  1803,  but  that  they  were  removed  therefrom  by  the  govern- 
ment. That  during  the  same  space  of  time,  when  the  river  was 
high,  there  was  enough  of  water  from  Girod  street  to  the  city,  to 
enable  flat  boats  to  unload  with  facility. 

Jorda  states  that  there  was  for  the  last  forty-three  years  a  batture 
in  front  of  what  is  now  called  fauxbourg  St.  Mary;  that  opposite 
the  house  of  Hevia  it  was  small;  that  the  people  coming  down  the 
river  made  use  of  the  batture  for  unloadiiirg  and  loading  their  boats. 

Percy  testifies  that  the  batture  began  to  havte  a  certain  existence 
about  the  years  17b0  and  1791  from  the  city  up  to  Girod  street,  but 
it  was  unequal  in  height  in  different  parts.  That  the  batture  decreased 
downwardis  in  breadth  and  ended  in  a  point  near  the  city.  In  1803, 
the  batture  opposite  Gravier  street  was  covered  to  the  height  of 
five  feet. 

Lauve  states  that  thirty-six  or  forty  years  ago  there  was  a  batture 
in  existence,  commencing  opposite  the  property  of  Madame  Delor, 
and  continuing  to  the  gate  of  the  city. 

Wilkinson  swears  that  he  descended  the  river  in  the  year  1789, 
with  13  flat  boats,  and  that  he  saw  no  batture  below  the  house  of  Ma- 
dame Delor.  It  is  not  stated  at  what  season  of  the  year  the  witness 
arrived  in  the  city.  He  left  it  in  that  year  and  did  not  return  until 
1799. 

Morris  deposes  that  from   1796  to  1804  flat  boats  and  barges 
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approached  the  levee  from  Girod  street  to  the  city  with  ease,  but 
that  when  the  water  fell,  the  boats  were  obliged  to  haul  off. 

Davezac  states  there  was  a  batture  susceptible  of  ownership  in  the 
year  1807,  but  that  at  high  water  it  was  covered. 

Fortier  testifies,  that  in  1793  or  1794  there  was  a  batture  opposite 
the  property  of  D'Hevia,  but  not  so  large  as  at  present. 

Delasisse  declares,  that  in  1794  the  batture  commenced  about  half 
an  arpent  above  a  small  fort  or  battery  on  the  liver,  which  was  about 
100  toises  below  the  fanxbourg  St.  Mary.  It  was  not  high  at  this 
point,  but  entirely  uncovered  at  low  water,  and  the  soil  firm. 
D'Hevia  built  a  cabin  on  it  in  front  of  his  lot  in  the  year  1794. 

There  is  some  contradiction  in  this  evidence.  We  think  the 
weight  of  it  decidedly  in  favor  of  the  assertion  of  the  defendants: — 
that  at  the  time  the  petitioners  bought  from  Hevia  there  did  exist 
alluvion  opposite  the  lot  of  sufficient  height  and  magnitude  to  be  sus- 
ceptible of  ownership.  Out  of  the  sixteen  witnesses,  nine  of  them 
depose  to  its  existence  from  the  year  1793  up  to  the  year  1803.  Only 
one  of  the  others  contradicts  them,  and  his  evidence  taken  on  the 
different  trials  can  not  be  reconciled.  The  error  no  doubt  proceed- 
ing from  the  witness  becoming  old,  and  his  memory  waning. — 
Flower  declares  his  recollection  of  the  formation  of  the  batture  to  be 
imperfect.  Wilkinson  deposes  to  its  situation  in  1789;  does  not  state 
whether  it  was  at  high  or  low  water  he  arrived  with  his  flat  boats  in 
that  year.  Left  the  city  the  same  season,  and  did  not  return  until  ten 
years  after. 

Whether  it  was  of  sufficient  height  to  be  susceptible  of  ownership 
at  the  period  of  the  sale  from  Hevia,  is  the  next  question.  And  here 
too  we  think  the  proof  preponderates  in  favor  of  the  defendants. 
There  is  no  positive  evidence  before  us  at  what  height  batture  may 
be  reclaimed  from  the  river,  and  appropriated  to  private  use.  It  is 
not  perhaps  susceptible  of  direct  proof,  much  depending  on  the  posi- 
tion of  the  alluvion,  the  force  of  the  stream  where  it  is  formed,  and 
other  circumstances.  It  is  proved  beyond  doubt  that  so  far  back  as 
1793,  the  batture  opposite  Hevia's  lot  was  of  sufficient  height  to 
enable  him  to  erect  acabin«on  it:  that  it  continued  to  increase  in 
extent  and  height  from  that  time  up  to  1803.  That  in  the  last 
mentioned  year  it  was  only  covered  at  high  water  to  the  depth  of 
five  feet.  With  this  elevation,  a  levee  of  less  size  than  many  found 
on  the  Mississippi  would  have  ena*bled  the  proprietor  to  have  exclu- 
ded the  river,  and  convert  the  soil  to  such  purposes  as  he  might 
have  thought  proper,  or  found  profitable.  We  have  been  unable  to 
discover  in  all  the  evidence  any  reason  for  saying  this  batture  was  not 
susceptible  of  ownership,  except  it  being  covered  during  the  annual 
inundation  of  the  river  by  the  water.  But  this  circumstance  does 
not  authorise  the  court  to  conclude  that  the  alluvion  was  not  sus- 
ceptible of  ownership.  Such  a  principle  would  shake  the  titles  to  a 
large  portion  of  the  most  valuable  property  in  Louisiana.  There  is 
little  or  no  land  on  the  banks  of  the  river,  within  the  Umits  of  this 
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stat6y  if  we  except  an  inconsiderable  quantity  in  the  neighborhood 
of  and  above  Baton  Rouge,  which  would  not  be  covered  with  the 
waters  of  the  Mississippi  in  the  spring  oionths,  were  it  not  for  the 
artificial  embankment  which  the  industry  of  man  has  raised  to 
exclude  them. 

Supposing,  however,  this  view  of  the  subject  incorrect,  and  that 
we  were  to  conclude  with  the  plaintiffs,  that  no  batture  susceptible  of 
ownership  existed  in  February,  180S;  their  case  could  not  be  made 
much  stronger.  The  fauxbourg  was  incorporated  two  years  after. 
To  enable  them,  therefore,  to  recover  in  this  action,  they  must  show 
a  batture  created  between  the  day  of  their  purchase,  and  the  date  of 
the  act  of  incorporation,  which  was  susceptible  of  ownership;  for  if 
the  alluvion  was  formed  afterwards  it  became  the  property  of  the 
city  and  not  of  the  front  proprietors.  Now,  every  consideration, 
both  of  fact  and  law,  which  could  authorise  us  to  say  it  was  not  sus- 
ceptible of  being  converted  to  private  property  in  1803,  would  prohi« 
bit  us  from  concluding 'it  was  so  two  years  after.  The  evidence  does 
not  establish  any  such  change  within  that  space  of  time  as  to  enable 
us  satisfactorily  to  distinguish,  and  say  it  was  susceptible  of  owner^ 
ship  at  one  period,  and  it  was  not  at  the  other.  From  the  year  1803 
to  the  year  1819,  there  was  only  a  difference  in  the  depth  of  water 
on  the  batture  of  two  feet  when  the  river  was  at  its  highest  stage^ 
according  to  the  testimony  of  Eves  and  of  Percy.  Partida  3,  tU. 
28,  ley  9;  7  N.  S.  81.* 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  parish  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  here  for  the  defetidants,  with  costs  in  both  courts. 

Fierce  and  Hennen^  for  the  plaintiffs. 

Livermore  and  Morse,  for  the  defendants. 

*  See  Morgan  v,  Livingston,  6  Mmrtin^  19,  witli  a  brief  view  of  the  batturo  qneatioiw 
in  a  note. 
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Dreux  v.  His  Creditors.     VII,  N.  S.  635. 

FIRST  District. 

The  wife  should  exercise  her  lien  on  movable  property  not  sub- 
ject to  any  special  lien,  before  she  has  recourse  to  immovable  property 
not  mortgaged  to  a  third  person. 

Previous  to  the  passage  of  the  Louisiana  Code,  the  mortgage 
creditors  in  case  of  insolvency  contributed  rateably  to  the  costs.  See 
Civil  Code,  468,  470,  arts.  76,  77;  Louisiana  Code,  3236.  See  Mon- 
tegut  ads.  Deior,  5  Marling  468,  for  a  case  on  the  old  doctrine. 


Nolte  et  al.  v.  Their  Creditors.     VII,  N.  S.  641. 

If  a  caase  be  renuinded,  with  directiona  to  amend  the  tableau  accordingr  to  the  principles 
laid  down  by  the  Supreme  Court*  the  diatrict  court  has  no  authority  to  touch  the 
tableau  in  other  parts. 

FIRST  District. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  syndics  having  filed  an  amended  tableau  of  distribution  of  the 
proceeds  of  a  cotton  press  establishment,  Beckman  opposed  \is  homo* 
logaiion,  urging  that  over  and  above  the  sum  for  which  he  is  therein 
placed,  he  is  a  creditor  of  the  insolvent  for  1307  dollars  50  cents,  for 
which  he  has  a  privilege  on  the  proceeds  of  the  sale  of  said  establish- 
ment; being  the  amount^allowed  him  for  emplopng  an  engineer  to 
go  to  New  York  (after  the  failure)  and  bringing  and  fixing  an  engine. 
And  also,  because  the  divelling  house  was  not  completed  until  nine 
months  after  the  commencement  of  the  lease  given  by  the  insolvents, 
and  part  of  the  sheds  and  warehouses  were  not  completed  during  the 
same  period,  and  by  a  compromise  with  the  syndics,  the  lease  for 
three  years,  at  5000  dollars  per  year,  (by  which  he  was  entitled  to 
deduct  his  claim  out  of  the  first  year's  rent,)  was  changed  into  a  lease 
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for  two  years,  at  7500  dollars  a  year,  whereby  the  establishment  was 
sold  for  a  higher  price.  Further,  that  the  said  sum  of  1307  dollars 
50  cents  was  allowed  to  him  on  the  original  tableau,  which  cannot 
be  amended  or  altered. 

The  district  court  was  of  opinion  that  the  sum  now  claimed  was  to 
be  deducted  from  the  first  year's  rent  of  the  cotton  press  establish- 
ment; but  as  this  first  year's  rent  was  by  the  consent  of  the  opposing 
creditor  merged  in  those  of  the  second  and  third  years,  and  the  privi- 
lege lost  by  novation,  the  opposition  was  therefore  dismissed.  Beck- 
man  appealed. 

His  counsel  urges  that  the  claim  for  1307  dollars  50  cents  placed, 
on  the  original  tableau,  has  passed  in  rem  judicatanij  as  it  was 
admitted  by  the  syndics,  and  not  touched  by  the  ju(Jgment  of  the  dis- 
trict court  or  ours.  That  our  judgment  having  directed  the  original 
tableau  to  be  modified  according  to  the  principles  laid  down  in  this 
court,  the  judge  a  quo  was  without  authority  to  modify  it  in  any 
part  to  which  these  principles  were  inapplicable. 

In  the  case  of  Saul  v.  His  Creditors,  a/i/e,  302,  we  held  that  when 
an  opposition  was  made,  and  the  opposing  creditor  claimed  a  certain 
sum,  with  interest,  and  was  allowed  the  principal,  without  speaking 
of  the  interest,  the  latter  was  rejected— in  other  words,  what  was 
not  admitted  was  disallowed. 

In  the  present  case,  the  appellant  was  placed  on  the  tableau  as  a 
creditor  for  1307  dollars  50  cents.  An  opposition  was  made,  but  not 
sustained.  No  appeal  was  taken,  and  the  tableau  was  homologated. 
From  this  judgment  of  homologation  an  appeal  was  taken  by  oppos- 
ing creditors,  whose  claims  were  wholly  or  partially  disallowed,  or 
who  contested  other  claims.  We  were  of  opinion  that  some  of  these 
oppositions  were  improperly  disallowed,  and  with  a  view  to  correct 
the  errors  of  the  inferior  court,  we  reversed  the  judgment,  and  sent 
back  the  case,  with  directions  to  the  district  court,  to  amend  the  ta- 
bleau according  to  the  principles  we  had  established,  in  order  that 
justice  might  be  done  to  the  appellants  on  the  points  they  complained 
of. 

As  to  the  parts  of  the  tableau  which  we  did  not  notice,  and  which 
are  unaffected  by  the  amendments  we  directed,  the  judgment  of  the 
district  court  was  affirmed,  and  now  forms  remjudicatamy  and  the 
district  court  was  without  authority  to  amend. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  the  case 
remanded,  with  directions  to  the  judge  to  correct  the  amended  tableau, 
so  as  to  allow  the  appellant  a  place  therein  as  a  creditor  of  the  sum 
of  1307  dollars  50  cents,  which  he  occupied  in  the  original  tableau. 
The  appellees  paying  costs  in  this  court. 

PiercCy  Ens/is  and  Morse^  for  the  plaintiffs. 

Lockttty  Preston  and  Seghers^  for  the  defendants. 
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Ursuline  Nuns  v.  Drpassau.     YII,  N.  S.  645. 

]r>a  writ  of  seizare  and  sale  be  set  aside,  the  plaintiff  may  amend  his  petition,  without 
giving  the  debtor  notice  of  the  motion  to  amend  or  scrTing  him  with  a  copy  of  the 
amendment 

The  person  who  makes  an  affidavit  for  a  corporation  need  not  prove  hb  authority  till  it 
be  denied. 

The  law  requires  a  demand  or  notice  before  a  writ  of  seizure  and  sale  issues. 

A  ooorl  takes  notice  of  the  authority  of  the  officer  to  whom  it  issues  a  writ. 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiffs  having  procured  an  order  of  seizure  and  sale,  as 
vendors  of  a  lot  of  ground,  sold  to  the  defendant,  he  procured  it  to 
be  set  aside.  They  now  obtained  leave  to  amend  the  petition,  and 
having  done  so,  prayed  for  and  obtained  a  new  order. 

The  defendant  now  moved  that  this  second  order  might  be  set 
aside,  on  the  following  grounds: 

1.  By  setting  aside  the  first  order,  the  parties  were  out  of  court, 
and  no  amendment  could  take  place. 

2.  No  notice  of  the  intended  motion  to  amend  was  given,  nor  copy 
of  the  amendment  served  on  the  defendant. 

3.  The  affidavit  was  insufficient:  inasmuch  as  it  was  made  by  an 
agent — his  authority  was  not  proved,  and  it  stated  no  demand. 

4.  The  order  of  seizure  improperly  issued;  there  being  no  notice  to, 
or  demand  from,  the  mortgagor. 

5.  The  person  who  executed  it  was  not  a  coroner  as  he  states  him- 
self to  be. 

These  exceptions  were  overruled,  and  the  defendant  appealed. 

The  first  two  exceptions  would  have  been  correctly  taken,  in  a 
regular  suit,  where  the  party  must  be  cited  to  answer:  for  there,  when 
he  is  once  dismissed,  he  cannot  be  called  on  to  answer  anew,  without 
a  second  petition  and  citation.  There  an  amendment  of  the  petition 
being  as  a  supplemental  one,  a  copy  of  it  must  be  served,  as  a  copy 
of  the  original  petition.  But  on  summary  proceedings  ex  parity  no 
notice  of  a  naotion  to  amend  is  to  be  given,  because  the  adverse  party 
is  not  in  court;  and  no  copy  of  the  amendments  is  to  be  served  on 
him,  because  none  of  the  petition  itself  is  required. 

The  setting  aside  of  the  order  of  seizure  did  not  affect  the  petition; 
neither  did  it  dismiss  the  defendant,  because  he  had  not  been  brought 
in,  but  came  voluntarily.    If  ttie  order  was  dismissed  on  account  of 
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the  insufficiency  of  the  affidavit,  nothing  was  wanted  to  obtain  a 
second  order,  but  the  annexation  of  a  sufficient  affidavit:  to  copy  the 
petition  and  introduce  it  anew,  would  be  a  vain  and  unnecessary  act, 
which  the  law  does  not  require.  Lex  neminem  cogit  aiivana.  If 
the  order  was  set  aside  because  a  copy  of  the  authentic  act  was  not 
annexed,  a  like  remedy  would  cure  the  defect  Likewise  if  the  writ 
was  set  aside  on  account  of  the  absence  of  a  necessary  averment — 
an  amendment  of  the  petition  must  enable  it  to  support  a  new  order. 

The  plaintiffs  sue  as  a  corporation:  the  oath  must  necessarily  be 
taken  by  the  proper  officer.  The  person  who  took  it  states  herself  to 
be  the  superior  of  the  nuns.  It  is  not  complained  that  she  had  no 
authority,  but  that  she  did  not  prove  that  she  had.  We  think  that 
was  useless,  till  her  authority  was  denied.  No  law  requires  a  demand 
or  notice  to  be  sworn  to  or  made. 

The  court  below  was  bound  to  know  the  character  of  the  officer 
to  which  it  directed  its  order  for  execution.  Had  it  erred,  the  cir- 
cumstance might  have  authorised  some  other  remedy  than  setting 
aside  the  order. 

It  has  been  urged  in  argument  by  the  appellant  that  the  appellees 
are  not  a  legal  corporation.  This  was  not  urged  below — ^they  cannot 
be  expected  to  be  prepared  with  their  charter. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Seghersj  for  the  plaintiffs. 

Wuggaman^  for  the  defendant. 


Pili6  V.  Lalhnde  et  al.     VII,  N.  S.  648. 

FIRST  District.      • 

In  a  redhibitory  action,  the  plaintiff  may  prove  that  the  slave  ran 
away  after  he  was  purchased,  as  showing  the  continuance  of  the 
habit  of  running  away.     7  Martin,  43;  10  Martin y  659. 

The  presumption  of  slavery  arising  from  color  is  confined  to 
blacks. 
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Gracie  v.  Gayoso.     VII,  N.  S.  650. 

Tbit  f^ilurQ  Q^  «  defendant  in  a  petitpry  aotioo  to  doraaod  tbf,  Talo^  of  W.  improfemontf , 

does  not  proveat  hia  aoinn  for  them  aflcr  eviction^ 
If  the  judge  admiti  illc^gal  evidence  to  go  to  the  jury  but  aAerv^irdi  charjrca  them  not  to 

conaider  it  in  making  up  a  Terdict,  the  cauae  will  not  be  remanded* 

THIRD  District^  Judge  of  the  Secood  presiding. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  suit  has  grown  out  of  a  deoree  of  this  court,  in  the  case  of 
Gayoso  V.  Gracie,  by  which  the  present  plaintiff  was.  condemned  to 
dehver  up  to  the  defendants  a  tract  of  land,  which  the  latter  had  in* 
berited  from  their  ancestors.     I.  N.  S.  3220. 

The  petition  avers  that  the  money  paid  for  the  land  by  the  person 
under  wbonxthe  plaintiff  claimed  title,  was  applied  to  the  discharge 
of  a  debt  due  by  the  father  of  the  defendants,  and  that  the  sale  by 
bis  executor,  which  this  court  annulled  because  it  was  not  executed 
in  the  form  prescribed  by  law,  was  made  expressly  to  discharge  that 
debt.  It  also  avers  that  the  plaintiff  made  extensive  improvements 
on  the  property  in  good  faith,  for  which  he  has  a  right  to  be  reimr 
bursed;  and  that  there  was  a  valuable  crop  growing  on  U  at  Uie  time 
of  eviction,  for  which  the  plaintiff  is  entitled  to  be  paid. 

The  answer  denies  that  the  defendants  are  responsible^  to  the  per- 
son  who  bought  from  their  father's  executor,  and  avers  that  if  they 
were,  the  present  pliiinliff  is  not  subrogated  in  his  right.  It  sets  up 
the  plea  of  resjudicaiOy  asserts  that  the  plaintiff  was  a  possessor  in 
bad  faith,  and  has  no  right  to  claim  the  value  of  the  improvements 
made  by  him,  and  denies  there  was  any  crop  growing  on  the  pre- 
mises at  the  time  of  eviction. 

The  first  question  for  oiir  consideration  is  that  presented  by  the 
plea  oi  res  judicata^  for  if  found  correct,  ii  precludes  an  examinatioa 
of  other  points  arising  in  the  cause. 

A  reference  however  to  the  recoix},in  the  case  of  Gayoso  v.  Gracie 
has  satisfied  us  that  this  defence  cannot  be  sustained.  Tho  question 
as  to  the  right  of  the  defendant  to  claim  the  purchase-money  is  ex- 
cluded in  express  terms  by  the  opinion  and  judgment  there  rendered, 
'llie  court  in  this  opinion  says:  <'  We  cannot  in  this  suit  examine  the 
rights  of  the  parties  growing  out  of  that  contract" — that  is  the  con- 
tract by  which  the  defendant  acquired  the  land  from  the  vendee  of 
the  executor.  No  claim  was  made  for  the  value  of  the  improvements 
in  that  suit.  Consequently  they  were  not  passed  on.  We  have  al- 
ready decided  in  the  case  of  Richardson  v,  Packwood,  that  the  failure 
Vol.  IV.— 33 
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of  a  defendant  to  demand  them,  did  not  prevent  him  claiming  them 
in  another  action.     I  N.  S.  324  and  299. 

The  judge  charged  the  jury  that  the  plaintiff  was  entitled  to  claim 
from  the  defendants  the  money  paid  by  the  person  under  whom  they 
held.  To  this  opinion  the  plaintiff  excepted;  but  as  they  have  not 
joined  in  the  appeal,  nor  prayed  that  the  judgment  may  be  amended 
it  is  unnecessary  to  examine  whether  the  judge  was  correct  or  not. 
We  notice  it  for  the  purpose  of  showing  that  this  direction  to  the  jury 
dispenses  with  the  necessity  of  our  deciding  the  question  raised  by 
the  defendants  as  to  the  admissibility  of  the  document  D,  in  rela- 
tion to  the  judgment  obtained  against  the  executor.  The  evidence 
applied  solely  to  the  point  excluded  from  the  consideration  of  the  jury, 
and  though  we  are  inclined  to  think  the  judge  did  not  err,  a  positive 
opinion  is  not  required  from  us,  for  the  decision  of  the  cause,  as  it 
stands  before  the  court. 

The  principal  question  in  the  case,  and  that  which  has  been  most 
argued  before  us,  is  the  right  of  the  plaintiffs  to  be  paid  for  improve- 
ments made  after  the  commencement  of  the  suit.  We  have  already 
expressed  fully  our  opinion  of  the  law  on  the  subject  in  the  case  of 
Richardson  v.  Packwood,  1  K  S.  299,  and  that  of  the'Heirs  of  Van- 
pradelle  v.  Donaldson  ei  aLy  lately  decided  in  this  court.  Our  opin- 
ion was,  that  under  the  provisions  of  the  old  Code,  the  good  faith  of 
the  party  in  possession  did  not  necessarily  cease  with  the  commence- 
ment of  the  suit.  The  decision  of  the  court  is  not  free  from  difficulty 
but  the  argument  has  not  produced  a  conviction  on  our  minds  that 
our  former  impressions  were  incorrect 

But  in  the  instance  before  us,  the  appellants  contend  the  plaintiff 
was  in  bad  faith  after  the  commencement  of  the  suit,  because  he  has 
acknowledged  in  his  petition  he  was  in  good  faith  previous  thereto. 
We  agree  with  the  jury  and  court  below,  that  these  expressions  did 
not  necessarily  contain  an  acknowledgment  of  his  bad  faith  subse- 
quent to  the  institution  of  the  suit.  From  all  the  circumstances  of 
case,  we  believe  he  considered  himself  the  bona  fide  owner  of  the 
the  property  at  the  commencement  of  the  suit;  that  he  was  confirmed 
in  this  persuasion  after  he  obtained  a  decision  of  the  inferior  court  in 
his  favor,  and  that  he  continued  in  this  belief  up  to  the  time  judgment 
was  rendered  against  him  in  this  tribunal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Workman^  for  the  defendant. 
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Ramsay  v.  Littlejohn.     VII,  N.  S.  654. 

(See  5  JV;  8.  €55.) 

FIRST  District. 

The  debtor  who  suffers  his  creditor  to  have  judgment  after  notice 
of  the  assignment  of  the  debt  cannot  resist  the  claim  of  the  assignee. 


Oger  V.  Daunoy.     VII,  N.  S.  656. 

The  appellee  may  claim  the  revenal  of  the  whole  jad^ment  in  hia  aMwer. 
The  coort  of  the  first  district  cannot  enjoin  the  execntion  of  a  judgment  from  the  city 
oourta  of  New  Orleans. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  marshal  of  the  city  court,  having  served  out  seve- 
ral writs  of  execution  against  Harland's  property,  which  the  plaintiff 
claimed  as  his  property,  the  latter  procured  an  injunction  from  the 
district  court,  had  the  defendant  cited,  and  prayed  that  he  might  be 
decreed  to  restore  the  property. 

The  defendant  prayed  for  a  dissolution  of  the  injunction,  on  the 
ground  that  the  district  court  had  no  authority  to  interfere  with  the 
execution  of  the  writs  of  the  city  court,  nor  control  its  officers  therein; 
that  the  plaintiff  ought  to  have  sought  relief  in  the  city  court. 

The  injunction  was  dissolved  as  to  part  of  the  property,  which  had 
been  seized  for  rent,  and  sustained  for  the  rest. 

The  defendant  now  filed  an  answer,  averred  collusion  between  the 
plaintiff  and  Harland,  and  prayed  the  plaintiffs  in  execution  might 
be  cited. 

They  were  so,  and  pleaded  the  general  issue,  collusion,  &c. 

There  was  judgment  that  the  original  defendant  restore  the  pro- 
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perty  to  the  plaintiff,  and  that  the  latter  pay  costs.    From  this  judg- 
ment the  plaintiff  appealed. 

The  defendant  denied  that  there  was  any  error  prejudicial  to  the 
plaintiff  in  the  judgment  appealed  from,  and  proved  that  there  was 
error  to  his  (the  defendant's)  prejudice,  inasmuch  as  the  judgment 
was  for  the  plaintiff,  while  it  ought  to  have  been  for  the  defendant 
Code  of  Practice,  592. 

The  appellant  denied  the  right  of  the  appellee  to  obtain  the  rever- 
sal of  the  judgment,  under  this  article  of  the  Code  of  Practice,  alleg- 
ing that  it  authorised  appellees  to  procure  the  judgment  to  be  set  aside 
in  those  parts  only  in  which  they  might  be  aggrieved. 

The  object  of  the  legislature  in  this  article  was,  to  save  to  appellees 
the  trouble  and  expense  of  a  distinct  appeal,  where  the  case  was 
brought  up  by  the  adverse  party.  It  would  be  strange  to  allow  the 
appellee  a  relief,  without  a  second  appeal,  in  case  of  a  partial  error, 
and  deny  it  to  him,  in  case  the  judgment  was  wholly  erroneous. 

By  the  Code  of  Practice,  617,  the  execution  of  judgments  belongs 
to  the  courts  by  which  the  causes  were  tried  in  the  first  instance,  and 
by  the  629th  article,  it  is  for  the  court,'whether  appellate  or  inferior, 
which  rendered  the  judgment,  to  take  cognisance  of  the  manner  of 
its  execution. 

The  present  suit  is  the  opposition  of  a  third  party,  which  is  defined 
'<  a  demand  by  a  third  person  not  originally  a  party  in  the  suit,  for 
the  purpose  of  arresting  the  executioa  of  a  judgment."  Code  of 
Practice,  395.  Such  opposition  may  be  made,  as  in  the  present  case, 
by  a  third  person  pretending  to  be  the  owner  of  the  thing  seized. 
Ibid.  396.  But  it  must]  be  before  the  court  that  gave  the  Judgment. 
Ibid.  397. 

We  however  recognised  an  exception  to  these  principles  in  the 
case  of  Lawes  ei  al.  v.  Chinn,  4  N.  S.  390,  «<  to  prevent  an  immedi- 
ate injury  which  could  not  otherwise  be  warded  off,"  the  property 
being  seized  in  a  distant  parish  from  that  in  which  the  judgment  had 
been  rendered.  We  thought  that  "ca?  necessitate  reP^  the  injunc- 
tion must  have  issued  from  the  judge  of  the  parish  in  which  the  exe- 
cution was  to  have  been  carried  into  effect.  We  thought  that  if  an 
execution,  issued  from  Washita  or  Natchitoches,  was  levied  in  the 
Terre  Aux  Boeuft  or  Washington,  on  personal  property,  it  would  be 
sold,  if  no  judge  but  he  who  gave  the  judgment  could  issue  an  in- 
junction. 

In  the  present  case  the  judge  who  gave  the  judgment,  and  he  who 
issued  the  execution,  were  in  the  same  parish. 

We  therefore  conclude  that  the  injunction  was  improperly  issued, 
and  the  district  court  improperly  applied  to,  to  obtain  a  restoration  of 
the  property  seized. 

But  when  the  property  of  A  is  seized  by  an  officer  on  an  execu- 
tion against  B,  the  former  has  his  action  to  recover  damages  or  the 
value  of  the  property  from  the  officer,  even  in  another  court  than 
that  which  issued  tlie  execution.  In  many  cases  that  court  can  not 
give  relief    This  was  determined  in  Vail  v.  Dum6,  7  Mariin,  416. 
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But  in  the  present  case  the  prayer  of  the  petition  is  for  the  resto- 
ration of  the  property,  or  its  value;  and  the  question  presents  itself 
whether,  being  of  opinion  that  the  restoration  of  the  property  was 
improperly  sued  for  in  the  district  court,  it  might  have  given  judg- 
ment for  the  value,  which  was  demanded  subsidiarily;  in  which  case 
it  v^ould  be  our  duty,  after  reversing  the  judgment,  to  give  one  for 
the  value  of  the  property,  if  such  value  appeared  on  record. 

The  question  in  other  words  is,  whether  when  judgment  is  prayed 
alternately,  for  a  thing  of  which  the  court  has  no  jurisdiction,  and 
another  ofwhich.it  has — judgment  can  be  give^n  for  the  latter^  We 
think  it  can.  For  the  plaintiff,  who  might  have  made  his  election 
before  suit,  may  still  do  so  before  trial.  Besides,  in  the  present  case, 
there  is  a  prayer  for  general  relief. 

As  the  record  does  not  enable  us  to  ascertain  the  value  of  the 
property,  the  case  must  be  remanded.  , 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avx)ided  and  reversed,  and  the  case 
remanded  for  a  new  trial — the  appellant  paying  costs  in  this  court. 

Morsty  for  the  plaintiff. 

Bottsseau  and  Moreau,  for  the  defendant. 


Carraby  v.  Desmarre  et  al.     YII,  N,  S.  661. 

A  notarial  act  relating  to  real  property  must  atill  be  registered  in  the  office  of  the  judge 

of  the  parish  in  wich  the  property  lies. 
In  a  sale  of  land  on  the  Mississippi,  when  no  depth  is  stated,  it  becomes  a  question  of 

intention  what  depth  passes. 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sues  one  of  the  defendants  as  purchaser,  and  the 
other,  sheriff  of  the  parish,  as  vendor  oT  a  tract  of  land,  as  the  pro- 
perty of  Gravier,  claimed  by  the  plaintiff  as  vendee  of  the  latter. 

Desmarre  insisted  on  his  title  as  purchaser  under  an  execution, 
and  the  other  defendant  justified  under  the  writ 

There  was  judgment  for  them,  and  the  plaintiff  appealed. 

The  appellant  rests  bis  title  on  a  notarial  sale,  by  Qravier,  execa- 
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ted  in  New  Orleans,  long  before  the  jadgment,  on  which  the  execu- 
tion issued.  Tlie  land  lies  in  the  parish  c^f  Plaquemines,  and  the 
sale  was  never  recorded  there. 

In  the  act  of  March  25,  1810,  c.  25,  sect.  7,  it  is  provided  that  no 
notarial  act  concerning  movable  property,  shall  have  any  effect 
against  third  parties,  until  the  same  shall  have  been  recorded  in  the 
office  of  the  judge  of  the  parish,  in  which  such  immovable  property 
is  situated.     3  Mart.  Dig.  140, 7. 

But  the  appellants'  counsel  urges  this  section  has  been  repealed 
by  the  new  Civil  Code,  2415,2417,  3318  and  3521. 

The  first  article  cited  provides  that  sales  of  immovable  property 
shall  be  written,  by  authentic  or  private  act.  Verbal  sales  shall  be 
null. 

The  tiext  provides  that  such  sales,  by  private  act,  ^all  have  effect 
only  from  the  day  such  a  sale  was  recorded  in  a  notary's  office,  and 
the  delivery  of  the  thing  sold  took  place. 

The  3316th  article  relates  to  mortgages  only,  not  to  sales. 

The  last  provides  for  (he  repeal  of  all  acts  of  the  legislatifre  for 
which  there  is  a  special  provision  in  the  new  Code. 

Now,  the  laws  anterior  to  the  Code  provided  for  the  form  and 
effect  of  sales.  Those  of  immovable  property  were  to  be  written — so 
they  must  still  be  under  the  Code.  As  to  the  effects  of  notarial  sales, 
the  three  former  ones  had  established  a  distinction;  the  notarial  had  no 
effect  against  third  parties,  until  recorded  in  the  office  of  a  notary. 
Civil  Code,  245,  art.  3. 

As  to  the  effect  of  the  notarial  act,  the  new  Code  has  no  special 
provision;  therefore  the  3421st  article  does  not  repeal  that  made  by 
the  act  of  1810. 

As  to  the  effect  of  the  private  sale,  the  new  Code  adds  a  new 
requisite,  the  actual  delivery  of  the  property,  2417.  So  this  new 
special  provision  repeals  the  corresponding  article  of  the  old  Cod^. 

We  therefore  conclude,  the  district  judge  held  correctly  that  the 
appellant  could  not  avail  himself  of  his  notarial  sale  for  want  of  a 
registry. 

His  counsel  further  urges  that  the  sheriff's  sale,  under  which  the 
appellees  protect  themselves,  was  not  recorded.  Be  that  as  it  may, 
till  the  appellant  produced  a  title,  the  appellees  were  not  bound  to 
produce  any. 

Lastly,  the  appellant's  counsel  contends,  that  a  party  who  has  no 
title  at  all  can  not  urge  the  want  of  registry  of  the  owner's  title:  and 
as  to  all  the  tract,  except  the  arpent  and  one  half  immediately  in 
front  of  the  river,  Uesmarre  is  without  any  title— the  sheriff  having 
sold  an  arpent  and  one  half  of  land  on  the  Mississippi,  Without 
stating  any  depth. 

In  sales  of  land  on  the  Mississippf,  the  tract  is  sometimes  described' 
by  the  extent  of  its  front  on  the  river,  and  the  names  of  the  owners 
of  the  tracts  above  and  below.  Nothing  is  said  of  the  owner  of  the 
land  in  the  rear;  because  generally  the  tract  extends  to  another  stream, 
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or  to  an  uncnltivated  swamp.  In  such  a  case  the  ordinary  depth 
of  forty  arpents  is  presumed  as  that  which  the  vendor  possessed, 
unless  tlie  contrary  appear. 

The  question  is  then  one  of  intention  as  to  depth,  in  the  solution 
of  which  the  court  is  aided  by  the  situation  of  the  land,  and  the 
price  for  which  it  was  sold.  - 

In  the  present  case  we  do  not  think  the  district  court  erred,  in  con- 
cluding that  the  depth  of  the  tract,  as  owned  before  the  sale  by 
Gravier  passed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

SegherSj  for  the  plaintiff. 

Dents,  for  the  defendant. 


LeUanc  v.  Landry.    Til,  N,  S.  665. 

If  a  woman  marriea  a  woood  time  having  children  by  the  first  marriage,  she  oaimet 
Inherit  from  them  in  case  of  tlie  decease  of  any.  The  survivor  or  survivors  are  heim. 
Bot  if  they  and  their  forced  heirs  die  before  the  mother,  tiie  property  so  inherited  ky 
them  belongs  to  her. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  has  been  twice  married.  By  her  first  marriage  she 
had  three  children.  Her  second  marriage  took  place  in  the  year 
1817.  In  the  year  1819  one  of  these  children  died,  and  in  the  year 
1822  another,  leaving  a  survivor,  Artemise  Le  Blanc,  who  intermar- 
ried with  the  defendant  in  the  year  1824.  In  the  year  1825  the 
plaintiff  passed  an  act  by  which  she  mortgaged  to  the  defendant  and 
•his  wife  certain  property  to  secure  to  them  at  her  death  the  return  of 
the  inheritance  of  her  deceased  children,  which  she  held  in  usufruct 
There  is  a  clause  in  the  instrument,  however,  which  provides  that,  if 
by  law  the  mother  had  a  better  right  to  the  inheritance  of  her  chil- 
dren, than  their  sister,  the  mortgage  should  be  null  and  void. 

Since  the  passage  of  this  act  the  wife  of  defendant,  surviving  child 
of  the  first  marriage,  has  died,  leaving  an  infant,  who  is  also  dead, 
and  to  whom  tlie  defendant  is  heir. 

This  action  is  brought  to  have  the  contract  of  mortgage  annulled^ 
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and  the  question  to  be  examined  is,  whether  the  inheritance  reserved 
to  the  child  by  a  provision  in  our  Code,  of  which  the  mother  has  the 
usufruct  during  life,  is  transmissible  on  tl)e  death  of  some  of  the  chil-' 
dren  to  the  survivor,  and  in  case  of  the  death  of  the  survivor  and  his 
forced  heirs,  whether  it  is  inherited  by  the  mother,  or  by  the  heirs, 
of  the  forced  heirs  of  the  child  of  the  first  marriage,  who  died 
last. 

The  question  arises  under  provisions  of  our  old  Code.  The  226th 
article,  page  258,  declares  that,  *<  a  man  or  a  woman  who  contracts  a 
second  and  subsequent  marriage,  having  children  by  a  former  one, 
can  give  to  his  wife,  or  she  to  her  husband,  only  the  least  child's  poi[- 
tion,  and  that  only  as  an  usufruct:  and  in  no  case  shall  the  portion  of 
which  the  donee  is  to  have  the  usufruct,  exceed  the  fifth  part  of  the 
donor's  estate. 

Art.  227.  *<The  donation  mentioned  in  the  preceding  article  can  in 
no  case  affect  any  property,  but  the  estate  belonging  to  the  man  or 
woman  who  contracts  a  second  marriage,  and  cannot  comprise  any 
effects  which  came  to  him  or  her  from  the  deceased  spouse,  either  by 
donation  made  before  or  after  the  marriage  or  otherwise  or  by  the 
succession  of  some  of  the  children  of  the  preceding  marriage.  The 
effects  being  according  to  law  reserved  to  the  children  of  said  mar- 
riage in  case  their  father  or  mother  marries  again." 

By  this  law  the  wife  is  forbidden  to  dispose  of  the  property  which 
she  inheriis  from  some  of  the  children  of  the  first  marriage,  these 
effects  being  reserved  for  the  children  of  said  marriage.  On  the  death 
therefore  of  any  one  of  these  children,  the  mother  inherited  from 
them.  But  she  could  obtain  nothing  more  than  the  use  during  her 
life.  The  right  of  property  passed  to  the  survivor  or  survivors. — 
The  law  says  it  is  reserved  to  them  and  every  other  construction 
would  be  defeating  the  spirit  as  well  as  the  letter  of  the  statute. 

It  is  contended,  however,  that  the  whole  object,  and  intention  of 
these  provisions  were,  to  secure  the  property  to  the  children  of  the 
first  marriage,  and  that  when  they  all  die  before  the  mother  she  be- 
comes owner  of  it  in  full  right. 

The  death  of  the  children  and  the  consequent  opening  of  the  suc- 
cession took  place  previous  to  the  acts  of  our  legislature  repealing 
the  Spanish  laws.  The  article  of  our  Code  must  therefore  be  con- 
strued in  reference  to  our  jurisprudence  as  it  then  existed.  The 
provision  contained  in  the  224th  article,  is  not  copied  from  the  Na- 
poleon Code,  but  is  nearly  a  transcript  of  the  15th  law  of  Toro, 
which  is  the  4th  law  of  the  1st  book  of  the  Nueva  Recopilacion, — 
We  have  repeatedly  decided  that  the  re-enactment  in  our  old  Code 
of  the  general  provisions  in  the  Spanish  law  did  not  repeal  the  ex- 
ceptions to  the  provisions  and  that  the  rule  would  be  understood  and 
applied  here  with  the  same  limitations  and  modifications  which 
belong  to  it  in  Spain.  In  relation  to  this  very  article  (227)  it  was 
declared  by  this  court  in  the  case  of  Duncan's  Executors  v,  Hampton, 
that  notwithstanding  the  prohibition  contained  iu  it  against  second 
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marriages,  yei  if  the  wife  had  been  left  a  widow  under  the  age  of 
majority,  the  penahy  there  affixed  did  not  apply  to  her,  and  she  m- 
herited  in  fall  property.  Such  being  an  exception  existing  in  the 
Spanish  law.    6  N.  S.  38. 

In  this  instance  it  is  stated  by  the  commentators  on  the  laws  of 
Spain,  that  the  object  of  this  provision  was  to  secure  tp  the  cliildren 
of  the  first  marriage  the  property  which  belonged  to  them.  That  to 
deprive  the  father  or  mother  of  the  right  of  inheriting  in  full  property, 
two  things  were  necessary:  a  second  marriage,  and  children  of  the 
first  or  their  descendants  to  inherit.  That  when  all  the  children  died 
before  the  surviving  spouse,  the  latter  became  owner  pleno  jure.  We 
see  there  is  some  difference  of  opinion  on  this  subject,  but  the  weight 
of  authority  appears  to  us  in  favor  of  the  rule  just  stated,  as  the  equity 
certainly  is.  By  the  contrary  doctrine,  the  property  of  allthe  chil- 
dren of  the  first  marriage  would  belong  to  the  husband  of  one  of 
them,  in  preference  to  th^r  mother.  See  Febrero,  p.  2, cap.  5,  sect 
1,  Nos.  12  and  13,  and  the  authorities  there  cited. 

It  is  therefore  ordered  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  mortgage  given  in  the 
case  by  the  plaintiff  to  the  defendant,  and  his  late  wife,  Artemise  Le 
Blanc,  by  act  before  the  parish  judge  of  Iberville,  on  the  12th  day  of 
February,  1825,  be  annulled  and  cancelled,  and  that  the  defendant 
pay  costs  in  both  coorts. 

Moreau  and  DaviSy  for  the  plaintiff. 


Williams's  Executors  v.  Franklin  et  al.    VII,  N.  S.  670. 

When  delivery  doet  not  follow  sate,  parol  evidenee  is  admiBaible  to  show  from  what 

eatises  poieotaion  was  retained  by  the  vendor. 
The  attorney**  being  entitled  to  a  taxed  fee  doee  not  diaqnalify  him  from  beings  a  wltneaa. 
A  aale  of  morablei  ie  good  af  ainat  third  penona,  although  the  aeller  retain  poaaeaaion 

«nder  the  title  of  naafrnet 

FIRST  District 

PoftTEa,  J.,  delivered  the  opinion  of  the  court. 
The  petitioner  stated  that  he  ptirchased  by  public  act  from  Charles 
A.  Warfield,  half  of  the  furniture  and  fixings  of  the  Plantera  and 
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Merchants'  Hotel,  and  that  the  property  so  purchased  was  left  in  the 
possession  of  the  vendor:  that  the  sheriff  of  the  parish  of  New  Orleans, 
at  the  instance  of  one  Thomas  Franklin,  has  seized  the  said  property, 
under  a  process  from  the  parish  court,  and  refuses  to  deliver  it.  He 
concludes  by  praying  judgment  against  the  defendant  for  the  property, 
and  in  case  of  the  failure  to  deliver  it  up  for  5000  dollars,  the  value 
thereof. 

The  defendants  pleaded  several  exceptions  in  the  court  of  the  first 
instance,  which  were  overruled.  One  of  them  went  to  the  jurisdic- 
tion of  the  tribunal  where  the  suit  was  brought.  But  as  that  defect 
was  not  raiione  materiXy  it  might  be  waived,  and  has  been  waived 
before  the  court.  We  shall  therefore  proceed  to  decide  the  case  on 
the  merits.  / 

The  defendant,  Franklin,  pleaded  first  the  general  issue;  and  fur- 
ther that  the  property  seized  by  the  sheriff  was  the  partnetship  pro- 
perty of  Franklin  &  Warfield,  found  in  their  possession,  in  the 
Planters'  Hotel,  in  Canal  street,  in  this  city,  and  that  on  a  settlement 
of  said  partnership,  and  the  payment  of  its  debts,  ihe  defendant  was 
entitled  to  one  half  the  remaining  balance  of  the  partnership  stock.    . 

Morgan  pleaded  the  general  issue,  and  averred  that  he  hsul  sold  the 
property  by  order  of  said  court. 

There  was  judgment  for  the  plaintiff  in  the  court  of  the  first  instance, 
and  the  defendant  appealed. 

There  are  several  exceptions  taken  by  the  defendant  The  first 
was  to  the  testimony  of  the  notary  public  who  drew  up  the  act  of 
sale.  He  was  introduced  to  prove  that  a  counter  letter,  also  read  in 
evidence  by  the  plaintiff,  was  given  immediately  after  the  act  passed 
before  him  was  executed;  and  to  prove  other  circumstances  which 
showed  the  transaction  was  bona  fidt>  The  objection  to  his  evi- 
dence is.  First y  that  it  violates  that  rule  of  our  law  which  forbids  any 
thing  that  was  said  before,  or  at  the  time,  or  after  the  passing  of  the 
act,  to  be  proved  by  parol  evidence;  and  Secondly ^  that  the  proof 
established  a  different  contract  from  that  set  forth  in  the  petition. 

Neither  of  these  objections  can  be  sustained  by  this  court.  The 
proof  was  not  introduced  to  contradict  the  act,  nor  to  add  to  its  force. 
By  the  act  of  sale,  the  vendor  reserved  to  himself  the  possession. 
The  2456th  article  of  the  Louisiana  Code  provides  that  in  such<^se8 
the  sale  is  presumed  to  be  simulated.  ^<  And  with  respect  to  tliird 
persons,  the  parties  must  produce  proof  that  they  are  acting  in  good 
faith,  and  establish  the  reality  of  the  sale."  The  evidence  therefore 
was  properly  offered  and  received  to  destroy  the  presumption  of  fraud 
created  by  the  act  of  sale  and  there  is  no  contradiction  between  the 
proof  given  of  the  consideration,  and  that  expressed  in  the  instrument 
passed  before  the  notary,  which  would  induce  us  to  conclude  the 
transaction  was  a  fraudulent  one.  The  parties  may  have  considered 
the  plaintiff's  endorsement  of  the  vendor's  note  as  equivalent  to 
money. 

The  same  reasons  justify  the  introduction  of  the  curator's  letteri 
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and  the  protest  showing  the  dishonor  of  the  vendor's  note  and  the 
plaintiff  being  compelled  to  take  it  up. 

The  objection  to  the  attorney  for  the  plaintiff  being  permitted  to 
testify,  is  disproved  by  the  2261st  article  of  our  Code,  which  makes 
no  exception  in  cases  where  the  law  gives  a  tax  fee.  Now  when 
there  is  a  commission  on  the  money  received,  on  general  principles, 
this  last  objection  would  not  be  good  against  a  factor,  and  we  do  not 
see  why  it  should  be  a  valid  one  in  relation  to  an  attorney.  2  Star- 
kie,  768. 

It  has  been  contended  on  the  merits,  that  there  is  not  sufficient 
evidence  the  objects  sued  for  arQ  the  same  which  have  been  seques- 
tered and  taken  into  possession  by  the  defendants.  But  we  think 
with  the  court  below,  that  the  evidence  satisfactorily  establishes  the 
identity;  and  as  to  the  objection  that  the  court  should  not  have 
received  the  testimony,  because  (he  objects  were  not  specially  set  out 
in  the  petition,  we  can  find  no  bill  of  exceptions  taken  to  the  proof, 
and  if  there  had  been,  we  do  not  think  it  could  have  availed  the  de- 
fendant; the  one  halfof  the  furniture  and  fixtures  in  a  house,  was  a 
good  description  in  the  act  of  sale,  and  the  same  terms  were  suffi- 
ciently explicit  in  the  petition. 

It  is  contended  that  the  rights  of  the  defendant,  Franklin,  who  en- 
tered into  partnership  with  the  vendor  Subsequent  to  the  act  of  sale, 
are  of  a  higher  nature  on  the  property  sold  than  those  of  the  plain- 
tiff, and  that  a  settlement  of  the  partnership  affairs  must  take  place 
before  any  part  of  the  stock  can  be  touched  by  the  plaintiff.  The 
soundness  of  this  argiiment  depends  on  the  fact,  whether  the  peti- 
tioner was,  or  was  not  owner  of  the  property;  and  if  he  was,  whether 
he  sold  by  such  a  transfer,  as  could  affect  the  defendant.  The  con- 
veyance, there  can  be  no  doubt,  transferred  to  the  plaintiff  a  title  to 
all  the  objects  embraced  by  it.  The  deed  was  authentic  and  had  a 
certain  date  against  third  parties.  The  2243d  article  of  tho  Code  re- 
quires possession  to  follow  a  sale  of  movables,  in  order  that  it  may 
have  effect  ngainst  purchasers  and  creditors.  The  defendant  is  cer- 
tainly not  a  purchaser,  and  it  may  be  doubted  whether  he  is  a  creditor. 
But  admitting  him  to  be  the  latter,  the  2456th  article  recognises  the 
validity  of  sales  of  movables  against  third  persons,  when  the  seller 
retains  possession  under  the  title  of  usufruct,  or  by  a  precarious  title. 
To  give  effect  to  these  two  provisions,  we  are  compelled  to  consider 
the  cases  put  in  the  article  last  cited,  as. exceptions  to  the  rule  con- 
tained in  the  224  Sd. 

It  appears  to  us  therefore  that  the  plaintiff  was  the  owner  of  the 
property,  and  if  the  defendant  received  into  the  partnership,  effects 
which  did  not  belong  to  his  partner,  this  circumstance  could  not  affect 
the  right  of  those  to  whom  it  belonged.  The  owner  is  not  obliged 
to  have  the  claim  settled  in  the  cohcutso  because  the  property  did 
not  vest  in  the  partnership  and  could  not  be  surrendered  by  it  to  the 
creditors. 
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It  is,  therefore,  ordered;  ordered  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed,  with  coats. 
Hennerij  for  the  plaintiff. 
Niafony  for  the  defendaiit. 


Herman  9.  Smith.     VII,  N.  S.  676. 

«  • 

When  a  party  appeals  from  a  judgment  rendered  between  others,  he  must  ahow  it  wa* 

erroneous  as  it  respects  them. 
And  he  cannot  avail  himself  of  a  technical  objection  which  the  defendant  waived. 

FIRST  District. 

PoBTKB,  J.,  delivered  the  opinion  of  the  eourt^ 

The  appellant  has  brought  up  this  case  under  the  571st  article  of 
the  Code  of  Practice,  and  complains  that  he  b  aggrieved  by  the  judg- 
ment rendered  between  the  parties. 

To  enable  hiin  to  show  this,  we  are  of  opinion  that  he  must  esta'» 
blish  the  judgment  rendered  was  erroneous  between  the  original  par- 
ties to  the  suit  A  third  persan  can  never  be  aggrieved  by  a  right 
judgment  between  others,  unless  there  were  fraud  and  collusion  on 
their  part  If  it  affects  his  interest  in  any  manner  he  cannot  complain 
because  it  is  the  judgment  which  the  law  requires  on  the  legal  rights 
of  the  parties. 

The  plaintiff  in  this  case  was  the  holder  of  a  note  for  the  second 
instalment  of  the  price  of  real  estate.  It  was  secttred  by  a  mortgage 
which  had  the  effect  of  a  judgment:  he  applied  for  and  obtained  an 
order  of  seizure  9nd  sale,  and  without  opposition  on  the  part  of  the 
defendant,  the  property  hypothecated  was  seized  and  sold,  and  the 
proceeds  paid  over. 

l^e  appellant  is  holder  of  the  note  due  fop  the  third  instalment  of 
the.  price  of  the  same  object,  and  he  insists  the  order  of  seizure  and 
sale  was  improvidendy  granted,  because  no  authentic  evidence  W9$ 
produced  to  sthow  the  transfer  of  the  note  to  the  plaintiff. 

This  was  an  objection  the  debtor  had  the  right  to  make  at  any 
time  before  the  sale  of  the  property^  but  which  not  being  made  ]Mre* 
vious  thereto,  he  could  not  make  now.  It  was  one  which  be  might 
waive  if  be  chose,  and  one  which  he  has  waived  by  bis  silence.    The 


cdDsent  ciHres  any  error  in  the  original  pfoceeding,  and  vhater^  will 
abow  the  defeadaat  couild  not  avail  bimaelf  of  the  defence,  will  bar 
the  appellant 

The  appellant  has,  bowever^agreed  that  this  matter  is^e^  Judicata 
between  him  and  the  appellees,  because  they  contested  his  right  to 
appeal,  and  the  judge  below  decided  he  had  a  right  so.  to  do;  which 
judgment  is  unappealed  from.  If  this  be  true  it  would  be  strange 
doctrine.  U  would  amount  in  fact  to  this,  that  wbetiev^er  the  judge 
below  decided  that  a  party  had  a  right  to  appeal,  it  followed  the 
judgment  appealed  from  was  erroneous.  Such  a  principle  would 
settle  all  questions  in  this  eourt  very  easily.  The  appelant  would 
then  in  every  instance  succeed.  The  judgment  of  the  court  below  in 
our  opinion,  decided  nothing  more  than  that  Che  appellant  had  made 
out  a  case  which  enabled  him  to  bring  the  cause  before  this  eourt, 
but  it  left  open  the  question  when  the  cause  came  here^  whether  the 
judgment  was  so  erroneous  between  the  parties,  that  it  should  be 
reversed. 

It  is,  therelore,  ordered,  adjudged  and  decreed,  that  the  appeal  be 
dismissed  with  costs  to  be  paid  by  the  appellanC 

Denisy  for  the  plaintiff. 

Morphy^  for  the  defendant. 

Slidellf  for  the  third  possessor.. 


Xenes  v.  Taquino  et  al     VII,  N.  S.  678. 

DronkoDiieBS  is  a  vice  of  charaptor,  not  of  bodjr,  and  ia  not  redhibitory* 

PARISH  Court  of  New  Orleans. 

PoRTKR,  J.,  delivered  the  opinion  of  the  court 

This  is  an  sction  of  redhibition  to  annul  the  sale  of  a  slave,  and 
i^ecover  back  part  of  the  price  paid  for  her,  and  to  be  exonerated  from 
tjbe  payment  of  the  balance  due.  The  general  issue  was  pleaded  in 
^  court  of  the  first  instance,  and  the  defendant's  vendor  cited  in 
warranty.  The  cause  was  submitted  to  a  jury  who  foutid  lor  the 
plaintiff.  Judgment  was  retidered  on  this  verdict  against  the  defend* 
ant,  and  in  his  favor  airaiust  Shiff,  from  whom  he  had  purchased 
From  this  judgment  both  the  defendant,  and  the  party  called  inward 
taoiy,  have  appealed 
Vol.  IV.— 34 
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The  vice,  to  which  the  slave  is  charged  in  the  petition  to  be  subject, 
is  habitual  drunkenness.  The  evidence  establishes  satisfactorily  the 
allegation.  The  only  question,  therefore,  {^resented  for  our  decision, 
is,  whether  the  defect  be  such  a  one  as  authorises  the  purchaser  of  a 
slave  to  it,  to  have  the  sale  rescinded. 

The  purchase  was  made  since  the  enactment  of  the  late  amend*^ 
ments  to  our  Code,  and  must  be  governed  by  them. 

The  2496th  article  of  that  work  defines  redhibition  to  be,  ^  the 
avoidance  of  a  sale  on  account  of  some  vice  or  defect  in  the  thing 
sold,  which  renders  it  either  absolutely  useless,  or  its  use  so  inconve- 
nient and  imperfect,  that  it  must  be  supposed  the  buyer  would  not 
have  purchased  it,  had  he  known  of  the  vice." 

The  2500th  article  divides  the  defects  of  slaves  into  two  classes, 
vices  of  body,  and  vices  of  character. 

In  the  2502d  article,  some  of  the  vices  of  body  are  defined,  and 
others  are  stated  to  be  contained  in  the  2496th  article,  which  we  have 
already  cited. 

But  with  regard  to  these  of  character,  the  next  article  expressly 
declares,  that  they  are  confined  to  cases  where  the  slave  has  com- 
mitted a  capital  crime,  where  he  is  convicted  of  theft,  and  where  he 
is  in  the  habit  of  running  away.  No  reference  is  made,  as  in  the 
article  relating  to  their  bodily  defects,  to  the  previous  provision  which 
makes  any  disease  a  cause  of  redhibition,  which  renders  the  services 
of  the  slave  so  difficult  and  interrupted,  that  it  is  presumed  the  buyer 
would  not  have  purchased  had  he  been  aware  of  them. 

And  that  the  failure  to  make  the  reference  did  not  proceed  from 
inattention  is  manifest  by  the  2506th  article,  which  succeeds  that  just 
noticed,  wherein  the  defects  in  other  animals  are  extended  to  the  cases 
supposed  in  the  2496th  article. 

So  that  the  cause  turns  on  the  inquiry,  is  drunkenness  a  vice  of 
body,  or  of  character?    Is  it  mental,  or  physical? 

We  think  it  must  be  classed  among  the  vices  which  our  Code 
denominates  those  of  character.  It  has  of  late,  we  believe,  been 
made  a  question  by  physiologists  whether  the  disposition  to  an  im- 
moderate use  of  ardent  spirits,  did  not  arise  as  much  from  physical 
temperament  as  from  moral  weakness.  In  cases  of  long  indulgence 
in  the  habit,  it  is  quite  probable  the  body  may  require  a  continuance 
of  the  stimulus,  and  that  the  desire  for  the  use  of  it  may  spring  as 
much  from  physical  lassitude,  as  from  moral  depravity.  But  on  this 
subject  the  court  has  a  safer  guide  than  the  conflicting  opinions  of 
medical  men.  By  the  ancient  jurisprudence  of  the  country,  the  vice 
of  drunkenness  was  considered  one  of  the  mind.  And  the  terms  used 
in  our  legislation  must  be  understood  in  the  sense  in  which  they  were 
used  in  that  jurisprudence,  unless  another  meaning  be  expressly  given 
to  them  by  legislative  authority.  We  conclude  then  that  the  allega- 
tion made  in  the  petition  does  not  furnish  ground  for  setting  aside 
the  sale. 

It  has  been  contended,  that  there  was  fraud  in  the  defendant  con- 
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oealing  from  the  plaintiff  the  defect  to  which  the  slave  was  addicted. 
But  unless  the  vice  was  one  which  furnished  ground  for  redhibition, 
there  was  no  fraud  in  concealing  it— or,  in  other  words,  there  was 
no  obligation  in  the  seller  to  communicate  it  to  the  buyer. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  that  there  be 
judgment  for  the  defendant,  and  for  the  interpleader,  with  costs  in 
both  courts. 

Carleton  and  Lockett^  for  the  defendants. 

Canon,  for  the  plaintiff. 


Ligon  V.  Orleans  Navigation  Company. 

VII,  N-  S.  678. 

COURT  of  Probates  of  New  Orleans. 

A  copy  of  the  registry  of  a  vessel  is  not  evidence  in  favor  of  the 
person  in  whose  name  the  registry  is  made.  For  all  the  public  pur- 
poses contemplated  by  the  act  of  congress,  the  document  is  evidence^ 
but  it  is  not  so  for  any  other.    3  Starkie,  11 53* 
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The  subjoined  papers  were  appended  t&l  N.  3.}yj  Judge  Mas- 
tin,  and  are  deemed  of  permanent  interest^  sufficient  to  justify  their 
^publication. 


republication. 


APPENDIX. 

It  U  deemed  proper  to  pubfieh  the  fbllowing  «orreepondenoe  between  a  Committee  of  the 

Senate  and  the  Judges  of  the  Sopreme  Court 

JUte  OrJema,  Jaiwary,  1899. 

Oentlemen: — ^Hie  Committee  under  the  enclosed  resolution  of 
the  Senate,  request  you  to  prepare  for  the  use  of  the  Senate  a  written 
opinion,  whether  the  College  of  Louisiana,  in  consequence  of  appro- 
priations having  been  made  by  the  act  of  March  14, 1827,  to  the 
parishes  of  East  and  West  Feliciana,  ior  the  suppoit  of  their  parish 
schools,  loses  a  part  of  the  appropriation  granted  for  its  mainten- 
ance by  the  act  of  18th  February,  18£5,  amounting  to  sixteen  hundred 
dollars:  which  amount  had  previously,  in  1824,  been  appropriated 
to  those  parishes,  one  half  thereof  to  ead^  for  the  annual  scq)part  of 
parish  sdiools. 

Your  attention  to  this  request  is  respeotfuily  solicited  by  the  Comr 
mittee. 

ISAAC  A.  SMITH,  Chairman. 

7b  the  Han,  the  Judgee  rf  the  Supreme  Court. 


NewOrleane^  ZQth  January^  1839. 

Sir: — We  have  received  a  letter  from  ypu  of  the  —  instant,  in 
which,  as  Chairman  of  a  Committee  of  the  Senate,  you  solicit  our 
attention  to  a  resolution  of  that  body,  by  which  the  Committee  are 
directed  <^  to  request  the  Judges  of  the  Supreme  Court  to  prepare  a 
written  opinion  to  be  laid  before  the  Senate,  on  the  validity  of  the 
claims  of  the  trustees  of  the  College  of  Louisiana,  to  be  paid  that  part 
of  the  appropriation  granted  to  the  said  college  by  the  act  of  the  18th 
February,  1825,  the  payment  of  which  has  been  refused  by  the  Trea- 
surer of  the  State,  since  the  passage  of  the  act  of  March  14, 1827." 

After  having  given  to  this  request,  the  most  attentive  consideration 
in  our  power,  we  feel  compelled  to  decline  complying  with  it. 

The  Supreme  Court  of  the  State  of  Louisiana  is  established  by  the 
constitution  with  appellate  judicial  power  only.  It  can  of  course 
exercise  no  other  than  that  which  is  conferred  on  it.  The  request  of 
the  Senate  has  suggested  to  us  the  inquiry,  whether  a  compliance 
with  it  would  be  an  exercise  of  that  power? 
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We  have  bestowed  on  the  subject  as  much  reflection  as  in  onr 
power^  and  we  conceive  it  would  not.  There  are  no  parties  before 
us  litigating  their  claims — there  is  no  issue  joined:  and  there  is  no 
appeal  from  the  decree  of  an  inferior  tribunal.  Did  all  these  things 
combine  in  the  present  instance,  the  matter  has  not  been  brought 
before  us  in  the  mode  prescribed  by  the  acts  of  the  legislature;  and  it 
has  been  again  and  again  decided  by  all  the  judges  who  have  filled 
this  tribunal  since  its  organisation,  that  its  jurisdiction  could  not  be 
exercised  in  any  other  manner  than  that  which  the  law  had  pointed 
out.  In  addition  to  these  objections,  which  to  our  minds  appear 
insurmountable,  another  not  less  solid  may  be  added.  The  opinion^ 
of  this  tribunal  are  its  judgments,  and  that  which  we  might  give  here, 
could  not  have  such  efiect. 

Were  we  to  prepare  and  communicate  an  opinion,  we  would  act 
on  questions  not  growing  out  of  a  case  before  us:  we  would  act  out 
of  court.  We  would  pronounce  on  a  contested  claim,  on  the  appli- 
cation of  those  who  are  not  parties  to  it 

^hould  the  application  be  considered  as  addressed  to  the  judges  of 
this  tribunal  in  their  individual  capacity,  and  not  to  the  court,  the 
reasons  for  our  declining  to  express  an  opinion  are  equally  cogent  to 
us,  and  we  trust  will  appear  fully  as  satisfactory  to  the  Senate.  The 
case  on  which  we  are  called  to  deliver  our  sentiments  is  in  relation 
to  a  claim  of  the  College  of  Louisiana  to  a  sum  of  money  under  an 
act  of  the  legislature.  We  carefully  abstain  from  expressing  an 
opinion  whether  that  institution  can,  or  can  not  enforce  it  in  a  court 
of  justice  should  it  be  well  founded  in  law.  It  is  sufficient  for  us, 
that  we  do  not  know  whether  the  college  may  not  resort  to  this  mode 
of  attaining  what  it  conceives  its  legal  rights.  If  it  should,  it  is  pro- 
per, on  all  considerations  of  private  justice  and  public  utility,  that 
it  should  be  brought  before  a  tribunal,  that  had  in  no  manner  pre- 
judged the  question.  The  distinction  of  our  having  given  the  opin- 
ion in  our  private  capacities,  and  not  sitting  as  judges,  would  justly 
afford  little  satisfaction  to  the  parties.  The  litigant  to  whom  our 
conclusion  was  unfevorable,  would  know  that  he  was  before  those 
who  had  already  made  up  their  minds — and  he  would  feel  that  he 
was  contending  against  the  bias  which  would  naturally  exist  in  favor 
of  preconceived  notions,  already  made  public.  We  hope  and  trust 
we  could  rise  superior  to  any  consideration  of  this  kind,  if  further 
argument  convinced  us  we  had  been  in  error;  but  we  claim  not 
exemption  from  the  frailties  of  our  nature,  and  no  man,  or  body  of 
men,  who  come  before  us,  should  unnecessarily  be  placed  in  a  situation 
where  the  influence  of  those  frailties  may  be  arrayed  against  them. 

In  two  instances,  the  Supreme  Court  of  Pennsylvania  have  given 
their  opinion,  at  the  request  of  the  executive  of  the  state;  but  in 
both,  they  grew  out  of  criminal*  cases  before  them,  and  were  in  rela- 
tion to  the  duties  which  the  executive  might  have  to  perform,  inde- 
pendent of  the  court     1  DalL  Rep,  88  and  1 10. 

During  the  presidency  of  Greneral  Washington,  the  answer  of  the 

34* 
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judges  of  the  Supreme  Cotirt  of  the  United  SdateB  was  requested  by 
his  cabinet  to  a  series  of  questioias — oomprebending  all  the  subjects 
of  difference  between  the  executive  and  the  minister  of  France, 
relative  to  the  exposition  of  the  treaties  between  the  two  nations. 
Considering  themselves  merely  as  a  legal  tribunal  for  the  decision  of 
controversies  brought  before  them  in  a  legal  form,  those  gentlemen 
deemed  it  improper  to  dednre  their  opinions  on  questions  not  growing 
out  of  a  case  in  court.  Life  of  Washington,  by  Marshall,  vol.  6, 
433  and  441. 

It  would  have  been  more  pleasant  to  us,  to  have  complied  with 
the  wishes  of  the  Senate,  but  we  hope  we  may  obtain,  for  we  are 
sure  we  will  deserve,  their  approbation,  in  withholding,  rather  than 
in  yielding  obedience  to  their  request. 

We  have  the  honor  to  be,  Very  respectfully,  your  obedient  sefvants. 

F.  X.  Mabtih, 
Albx.  Portbh,  Jb. 

Hon.  J.  A*  Smitb,  Chairman,  3fc,  Sf$, 
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The  nte  of  interest  to  be  peid  firom  the  date  of  a  note  may  be  legally  itipolated,  accord- 
in|r  to  the  law  of  the  place  where  the  note  is  made,  although  it  be  payable  in  another* 
where  the  stipolatioD  of  a  leieer  rate  it  alone  legaL 

Interest  ex  mora  is  regulated  by  the  law  of  the  place  of  payment  or  performance,  bat 
conTentiooal  interest,  i.  e^  stipobted  in  the  contract,  is  governed  by  the  law  of  the  place 
of  the  contract. 

In  a  bilateral  contract,  where  the  obligations  of  the  parties  are  to  be  performed  in  dil^ 
ferent  places,  in  which  different  laws  and  osages  prerail,  the  laws  and  usages  of  neither 
can  offer  a  legitimate  rule  of  decision  for  all  the  obligations  of  the  contract  Each 
party  most  perform  his  according  to  the  taw  of  the  place  ubi  iil  $olveret  ie  ebUgavU;  and 
in  case  he  fiuls,  he  must  yield  to  his  adversary  damages,  equal  in  value  to  that  of  the 
thing  he  bound  himself  to  deliver,  at  the  place  ubi  eoluiio  or  delihenUio  destinatur. 

When  interest  is  stipulated  to  run  flrom  the  date  of  the  contract,  in  a  loan  made  in  cue 
country,  but  payable  in  another,  as  the  object  of  the  conventional  interest  is  to  ailbrd 
to  the  lender  a  compensation  for  the  profit  he  foregoes,  in  yielding  the  use  of  his  money 
to  the  borrower,  the  circumstance  of  the  place  of  payment  difiering  from  that  in  which 
the  lender  parts  with  his  money,  ought  to  have  no  influence  in  fixing  the  rate  of 
interest* 

COURT  of  Probates  of  New  Orleans. 

MABTiKy  J.y  delimred  the  opinion  of  tbe  eourt 

The  defendant,  administratof  of  the  estateVf  W.  Kenner,  deceased^ 

decree  may  be  deemed  the  mosi  masterly  production  of  the  mM  of  the 
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sued  on  sundry  notes  of  the  firm  of  W.  Eenner  &  Co.  (composed  of 
the  deceased,  Clague  and  Oldham)  given  in  the  city  of  New  York  to 
the  plaintiiFy  pleaded  the  statute  of  usury  of  the  state  of  New  York. 
On  this,  the  plaintiff,  with  the  defendant's  consent,  filed  a  supplemen- 
tal petition,  in  which  he  prayed  that,  if  the  plea  of  usury  was  sus- 
tained, he  might  have  judgment  for  the  balance  due  him  by  the  firm, 
before  the  notes  mentioned  in  the  original  petition  were  given.  To 
this  supplemental  petition  the  plea  of  usury  was  repeated. 

The  defendant  had  judgment,  and  the  plaintiff  appealed. 

In  this  court,  the  appellant's  pretensions  have  been  confined  to  the 
amount  claimed  in  the  supplemental  petition,  and  his  counsel  has 
relied  on  the  cases  of  Gray  v.  Taylor,  1  Hen.  Blackstone,  462,  and 
Gayther  v.  The  Bank  of  Georgetown,  1  Peters,  43,  to  show  that,  ad- 

rable  judge  who  pronounced  it,  although  it  does  not  exhibit  the  nme  glow  of  ■entiment, 
nor  the  same  clamical  taste  in  its  style  as  the  judgment  in  the  case  of  Denis  o.  Leclerc. 
The  conclusions  of  the  present  decree  seem  to  be  irresistible.    Neyertheless,  they  have 

• 

been  impugned  in  a  very  spirited  and  ingenious  critique  by  Mr.  Justice  Story,  in  his 
Conflict  of  Laws,  chap.  8,  sect  398-307.  He  sifts  the  citations  in  this  case,  and  finishes 
by  asserting  that  "  it  may  be  affirmed  with  some  confidence  that  the  foreign  jurists  who 
have  been  relied  on,  do  not  establish  the  asserted  doctrine,"  and  that  Voet  md  PantL  lib. 
32,  tit.  1,  9eet,  6;  Ibid,  lib,  4,  (tl.  1,  geet,  29,  besides  other  foreign  jurists,  lead  us  to  an 
opposite  conclusion.  The  reader  is  invited  to  compare  the  two  arguments:  it  is  submitted, 
however,  whether  the  statement  of  doctrine  in  the  abstract  is  not  sufficiently  cogent,  as 
fu  as  reason  is  concerned;  and,  moreover,  that  the  true  key  to  the  opinion  of  Vodt  on 
this  point  is  found  distinctly  in  the  first'sentenoe  of  that  passage,  section  6,  si  alio  in 
loeo,  taken  in  connection  with  the  third  sentence  of  the  same  passage  which  is  quoted  (in 
English)  by  Mr.  J.  Story.  **  But  good  failh  must  be  observed,  and  the  place  of  the  con- 
tract where  higher  interest  is  allowed,  must  not  be  sought  for  the  purpose  of  evading  the 
law.  Why  caution  parties,  contracting  in  one  country  with  a  view  to  payment  in 
another,  against  the  indulgence  of  bad  faith  in  designedly  availing  themselves  of  the 
higher  interest  of  the  country  ubi  contraxi$$€t  if  all  their  craft  and  bad  faith  would  be 
fruitless,  from  the  certainty  that,  in  point  of  law,  the  interest  would  finally  depend  on 
the  law  of  the  place  dettinatm  tolutionit?  Indeed,  the  intervening  (second  sentence  of 
the  passage  relied  on)  sentence  Dummodo  metninerimut  is  plainly,  as  Judge  MAariN  hints, 
see  p.  34,  a  simple,  reminder  to  the  stuednt,  while  he  imbibes  this  doctrine  so  lucidly 
stated,  in  terms  which  prove  themselves,  not  to  forget,  meanwhile,  that  proprie^  (very 
accurately  tpeaking,)  in  law,  that  place  wherein  the  business  (of  bargaining,  that  is,) 
was  transacted,  is  not  the  loeut  contract^^  but  rather  that  where  payment  was  to  be 
made  under  the  contract  But  after  this  good  counsel,  and  this  caution  noruobttaniej  be 
seems  to  reiterate  the  position  enunciated  in  the  clause  ft  alio  in  loco^  for  he  immediately 
adds:  But  good  faith  must  be  observed,  if  one  takes  avail  of  the  rule  that  interest  stipu- 
lated  is  governed  by  the  law  of  the  place  where  **  the  business  of  bargaining  was  tran** 
acted;**  for,  if  parties  under  cover  of  this  admitted  principle  should  practise  a  fraud  on 
the  law,  (which  would  be  done,  if  a  citizen  of  New  York  came  to  New  Orleans  with 
the  purpose  of  lending  money  in  New  Orleans,  to  be  repaid  at  New  York,  solely  to  enrich 
himself  by  the  difference  of  interest  between  seven  and  ten  per  cent  in  contempt  of  the 
laws  of  New  York,)  then  the  tribunals  of  the  place  of  payment  ought  to  deny  him  his 
iUeonoeived  gains. 
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mitting  the  notes  in  the  original  petilion  are  avoided  by  the  statute^ 
they  pr esefit  no  obstacle  to  his  recovery  of  the  preceding  debt.  The 
appeHeo's  counsel  has  not  urged  any  authority  or  reason  to  destroy 
or  weaken  the  weight  of  these  cases. 

To  establish  the  amount  due  by  the  firm  to  the  appellant,  at  the 
time  their  notes  were  given,  his  counsel  has  produced  an  account 
current  subscribed  by  the  firm,  in  the  city  of  New  York;  by  which 
they  recognise  themselves  debtors  of  a  balance  of  14,154  dollars  93 
cents,  on  the  31st  of  July,  1823,  and  aAerwards  debit  themselves  for 
15,000  dollars,  the  amount  of  a  note  of  Clague  &  Oldham,  endorsed 
by  the  firm,  given  in  New  Orleans,  payable  in  New  York,  bearing 
interest  at  ten  per  cent,  from  the  date,  tliat  rate  being  the  highest  one 
of  conventional  interest,  according  to  the  law  of  Louisiana;  the  note 
being  given  in  New  Orleans.  The  firm  debit  themselves  further  for 
the  sum  of  500  dollars,  for  four  months'  interest  then  due  on  the 
note.  These  three  items  form  the  sum  of  29,654  dollars,  9S  cents.-^ 
The  firm  is  next  credited  for  a  sum  of  1313  dollars  34  cents,  and  a 
balance  is  struck  as  due  from  them  of  28,349  dollars  59  cents,  to 
which  459  dollars  71  cents  were  added  as  due  for  interest,  and  the 
final  balance  is  stated  at  28,801  dollars  30  cents  due  on  the  first  oC 
August,  1823. 

On  this  the  appellee  shows  that,  on  the  ninth  of  the  same  month, 
the  appellant  received,  in  New  York,  five  notes  of  the  firm  for  the 
aggregate  sum  of  29,654  dollars  98  cents  payable  atone,  two,  three, 
four  and  fire  years;  and  it  being  the  intention  of  the  parties  that  ha 
should  receive  interest  at  the  rate  of  ten  per  cent  according  to  th^ 
law  of  Louisiana,  but  in  violation  of  that  of  New  York,  which  doeit 
not  allow  a  higher  rate  than  seven  per  cent.,  the  notes  were  made 
payable  at  the  latter  rate,  and  a  sixth  was  given,  payable  in  three 
years,  for  the  difference  of  three  per  cent,  between  the  two  rates.-** 
The  counsel,  afterwards  producing  the  statute  of  usury  of  the  stats 
of  New  York,  which  avoids  all  contracts,  in  which  a  higher  rate  of 
interest  than  seven  per  cent,  is  stipulated,  has  concluded  that  these 
six  notes  were  tainted  with  usury,  according  to  the  laws  of  the  place 
in  which  they  were  made. 

The  opposite  counsel  has  not,  in  this  court,  made  any  attempt  to 
controvert  this  proposition. 

The  appellee's  counsel  has  not  contested  the  appellant's  right  to 
tbe  original  balance  of  14,594  dollars  93  oents,  stated  to  be  due  on 
the  31st  of  July,  1623,  but  has  insisted  on  a  credit  of  11,851  dollars 
d3  cents,  the  amount  of  two  of  the  notes  mentioned  in  the  original 
petition,  which  were  paid  at  maturity,  reducing  tbe  balance  due  tbe 
appellants  to  2292  dollars  66  cents. 

As  to  Clague  &  Oldham's  note  for  15,000  dollars,  it  has  been  urged 
that  the  firm  was  bound  as  endorsers  only;  that  the  diligences,  from 
which  their  liability  would  have  resulted,  were  neglected;  that  it 
has  been  canoelled;  that  no  obligation  resulted  from  their  debiting 
Aemaelves  with  the  amount  of  the  note,  and  interest  due  thereon  oft 
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the  first  of  August,  1823,  on  the  account  then  stated,  in  the  city  of 
New  York,  because  that  settlement  was  made  to  carry  into  effect  a 
corrupt  bargain,  imposed  on  them  by  the  appellant,  and  to  which 
their  necessities  compelled  them  to  submit,  in  order  to  obtain  some 
delay:  that  the  riote  is  in  itself  usurious,  inasmuch  as  it  states  on  its 
face  a  rate  of  interest  proscribed  in  the  state  in  which  payment  was 
to  be  made. 

We  think  the  settlement,  in  which  the  balance  due  by  the  firm  to 
the  appellant  was  stated  on  the  1st  of  August,  1823,  has  not  been 
proved  to  be  tainted  with  usury  (unles  Clague  &  Oldham's  note  was 
so).  Nothing  shows  that  the  contract  for  further  time,  according  to 
which  the  notes  stated  in  the  original  petition  were  given,  eight  days 
after,  was  in  contemplation.  At  the  time  of  this  settlement,  the  note 
was  not  yet  payable;  it  can  not  be  imputed  to  the  appellant  that  he 
neglected  the  diligences  which  charge  an  endorser.  The  firm  might 
very  fairly  with  their  consent  be  charged  with  the  amount  of  a  note 
of  two  of  its  members,  endorsed  by  the  firm,  and  on  their  assuming 
to  pay  its  amount  as  principals,  and  crediting  the  appellant  with 
capital  and  interest,  the  surrender  of  the  paper  would  not  afiect  the 
*  liability  of  the  firm. 

So  that  the  decision  of  this  case  must  turn  on  the  legality  of  the 
rate  of  interest  stipulated  for,  on  the  face  of  the  note  of  Clague  & 
Oldham. 

The  appellant's  counsel  urges  that  the  rate  of  interest  may  be 
stipulated,  according  to  the  law  of  the  place  in  which  the  money  is 
lent,  and  a  note  taken  for  its  reimbursement,  although  such  a  note  be 
payable  elsewhere. 

In  support  of  this  position,  he  has  invoked  many  authorities,  and 
principally  the  case  of  Van  Reimsdich  v,  Kane  ei  a/.,  1  Gallisonj 
375;  in  which  Judge  Story,  delivering  the  opinion  of  the  court, 
said:  <<  This  rule  is  well  settled,  that  the  law  of  the  place  where  a 
contract  is  made  to  govern,  as  to  the  nature,  validity  and  construc- 
tion of  such  contract;  and  that,  being  valid  in  such  a  place,  it  is  to  be 
considered  equally  valid  and  to  be  enforced  every  where,  with  the 
exception  of  cases,  in  which  the  contract  is  immoral  or  unjust,  or  in 
which  the  enforcing  of  it  in  a  state  would  be  injurious  to  the  rights 
and  the  interests,  or  the  convenience  of  such  state  or  its  citizens. 
This  doctrine  is  explicitly  averred  in  Huberus  de  Conflictu  Legum, 
and  has  become  incorporated  into  the  code  of  national  law  in  all 
civilised  countries.  It  would  seem  to  follow  from  this  doctrine,  that, 
if  a  contract  be  void,  by  the  law  of  the  place  where  it  is  made,  it  is 
void  every  where,  and  that  the  discharge  of  a  contract  in  the  place 
where  it  is  made  shall  be  of  equal  avail  in  every  other  place.  To 
this  last  proposition,  there  is  an  exception,  when  the  contract  is  to  be 
executed  in  a  place  different  from  that  in  which  it  is  made,  for  the 
law  of  the  place  of  execution  will  then  apply." 

The  counsel  contends  that,  as  to  the  first  proposition,  the  applica- 
bility of  the  law  of  the  place  where  the  contract  is  made  to  the  nature. 
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validity  and  construction  of  the  contract,  the  judge  speaks  absolutely, 
and  states  no  exception — and  the  exception  he  afterwards  states  is 
confined  to  the  case  of  the  discharge  of  the  party,  which  is  to  be 
tested  by  the  law  of  the  country  in  which  the  performance  was  to 
take  place. 

1.  The  appellee's  counsel  has  first  drawn  our  attention  to  the  pas- 
sage of  Huberus^  referred  to  by  Judge  Story,  a  translation  of  which 
is  to  be  found  in  3  Dallas,  361. 

HuberuSy  after  stating  that  a  contract,  valid  according  to  the  law 
of  the  place  where  it  is  made  is  valid  every  where  else,  adds:  Verum 
iatnen,  non  ita  precise  respiciendus  est  locus  in  guo  contractus  est 
initusj  ut  si  partes  alium  in  contrahendo  locum  respexerint,  tile 
non  potius  considerandus,  nam  contraxisse  unusguisque  in  eo  loco 
intet/igituvj  in  guo  ut  solveret  se  obligavit.  ff,  44, 7,  21. 

^  Hence,  the  counsel  thinks  that  by  comparing  the  opinion  of  Judge 
Story  with  the  part  of  HuberuSy  on  which  it  is  grounded,  it  follows 
that,  as  the  note  under  consideration,  was  made  payable  in  New 
York,  its  validity  and  construction  must  be  governed  by  the  laws  of 
that  place. 

2.  He  relies  next  on  another  law  of  the  Digest,  43, 4, 3.  *^ut  ubi 
quisgue  contraxerit:  Contractum  autem  non  utigue  in  eo  loco 
intelligitur  guo  negotium  gestum  sit,  sed  guo  solvenda  est  pe- 
cuniae 

Pothier^s  Contrat  de  Change  is  next  introduced,  in  which  it  is  said 
that  the  protest  of  a  bill  of  exchange  is  to  be  made  according  to  the 
law  of  the  place  in  which  the  bill  is  payable.  Merlin^s  Questions 
de  Droitjverbo  Protest ^  are  quoted  to  show  the  same  principle,  and 
that  all  the  obligations,  resulting  from  a  bill  of  exchange,  are  go- 
verned by  the  law  of  the  place  at  which  it  is  payable. 

4.  The  counsel  then  resumes  the  corpus  juris  civilisj  to  show  that 
a  question  arising  as  to  the  price  of  wine,  which  the  defendant  had 
failed  to  deliver,  it  decided  that  if  there  was  a  place  of  delivery 
stated,  the  price  there  was  to  be  given,  otherwise  that  of  the  place 
in  which  the  suit  was  brought.  Interrogavi,cujus  loci  prelium 
segui  oporteaty  respondit  si  convenisset  in  certo  toco  redderetuVj 
guanii  eo  loco  esset,  si  dictum  non  esset,guanti  ubi  esset  petitum. 
ff.9y\y  3,  sect.  4. 

5.  The  following  note  of  Gregorio  Lopez  on  Partida,  3,  2,  32,  is 
produced:  Quando  contractus  celebratur  in  uno  locoypu/a  in  His- 
pali  et  destinatur  solutio  in  Cordubd;  tunc  non  inspicitur  locus 
eontracttiSy  sed  locus  destinatse  solutioniSy  ut  habetur  in  ista  lege 
et  L  contraxisse^ 

6.  Voet's  authority,  which  is  next  brought  under  consideration,  ap- 
pears better  to  support  the  position  of  the  appellee's  counsel  than  any 
other,  m  alio  in  locoygraviarum  usurarum  stipulatio permissuy  in 
alio  vetita  sity  lex  loci  in  guo  contractus  celebratur  spectanda  vide^ 
tuTy  an  moderatWy  an  verba  modum  excedentes  usurae  per  convene 
iionein  constitutm  sint.    Dummodo  meminerimus  ilium  propic 
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locum  conlracHiSy  in  Jure  non  inieliigi,  in  quo  negotium  gtatnm 
esiy  sed  in  quo  pecuniam  ut  aoiveret  se  quia  obligaviL    Jid  Paf^ 
deci.  22  de  Usuris  et  Fructibus. 

7.  The  British  and  AmericaB  cases,  cited  by  the  appellee's  counsel 
are  Robinson  v.  Bland,  2  Burrows,  1077;  17  Johns.  519;  20  Ibid.  102; 
2  Johns.  Cas.  355;  Whiston  et  aL  v,  Stodder  etaLj  8  Martin  952; 
Vidal  V.  Johnson,  11  Ibid.  23. 

The  proposition,  which  the  appellee's  counsel  has  labored  to  esta^ 
blish,  is  that  a  contract  (as  to  its  nature,  validity,  effect  and  the  manner 
in  which  it  is  to  be  performed,  or  the  obligations  of  it  axe  to  be  dis- 
solved) is  exclusively  to  be  governed  by  the  law  of  the  coantry,  ia 
which  the  perfornaance  was  to  take  place:  t.  «.,  that  there  is  but  one 
locu8  contract. 

The  appeHant's  counsel  urges  that  there  are  two  loci  eonirae^ 
tUs;  that  in  which  the  contract  took  place,  and  that  in  which  the 
performance  was  intended.  Locus  ubi  contractus  oelebratus  est; 
locus  destinata  solutionis. 

Keeping  this  distinction  hi  view,  let  us  examine  the  authorities,  by 
which  the  first  proposition  is  attempted  to  be  supported. 

1.  Huberus  says,  we  are  not  so  precisely  to  consider  the  place,  in 
which  the  contract  was  begun,  that  if  the  parties  had  in  contraeting 
another  place  in  view,  the  latter  should  not  more  virtually /lo/tu^  be 
attended  to.  In  the  translation  to  Dallas'  reports, ;9rf me  is  translated 
by  exclusively.  Hence  the  impression  that  our  minds  have  re- 
ceived is,  that  the  law  of  the  place,  in  which  the  contract  is  entered 
into,  may  have  some  influence  on  it,  even  when  the  performance  of 
it  was  to  take  place  in  another  country. 

This  leads  us  to  the  examination  of  the  laws  eoniraxisse  and  asit 
ubi  quisque.    They  are  extremely  short. 

The  first  says:  Contraxisse  unusquisque  in  eo  loco  inttUigilur 
in  quo  ut  solveret  se  obligaviL  Every  one  is  understood  (presumed) 
to  have  contracted,  in  that  place  where  he  bound  himself  to  pay. 

Godefroy,  the  annotator  of  the  corpus  Juris  dvilis^  appears  to 
have  considered  this  law  as  a  mere  rule  of  evidence;  for  he  gives  us 
the  reason  of  it  in  the  margin.  Quia  ubi  non  apparel  quod  actum 
tsty  loci  eonsuetudo  attenditur.  He  seems  to  think  that,  when  the 
parties  clearly  express  their  meaning,  the  law  is  inoperative — that 
when  the  lender  stipulates  for  a  legal  rate  of  conventional  interest, 
and  the  borrower  agrees  to  pay  it,  there  is  no  necessity,  in  endea- 
voring to  discover  their  intention,  by  examining  whiit  is  customary  at 
the  place  in  which  the  contract  is  to  he  performed.  This  conclusion 
is  strengthened  by  the  reference  he  makes  to  another  law  of  the  digest 
Si  numerus  nummorum  legnhissit^  neque  appareat  quotes  legati 
sint^  ante  omnia  ipsius  patrisJamiHas  consuetudoy  deinde  regionist 
in  qua  versa fur^  inquirenda  est.  ff.  30,  1,  50.  From  this  last  law. 
Godefroy  refers  his  readers  to  the  laws  Interrogavi  and  item  nonofh^ 
jportet  which  the  appellee's  counsel  has  cited. 

II.  Thd  second  law  relied  on,  ^ut  ubi .  quisque,  which  is  tba 
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Ihird  of  Che 'fifth  title  af  forty^econd  book  of  the  Digest,  can  not  b« 
uodersiood,  without  cousidering  the  two  preceding. 

The  first  says:  Venire  bond  ihi  opportet  ubi  quisque  de/endi 
debet  id  est.  One  is  bound  to  suffer  the  sale  of  his  goods,  under  an 
execution,  at  the  place  in  which  he  is  bbund  to  defend  himself,  that 
is  to  say: 

Law  2.   Ubi  domicilittm  habet;  where  he  has  his  domicil.  * 

Law  3.  •^ut  ubi  quisque  contraxerit.  ContractitrA  autern  non 
uiique  eo  loco  intelli^itur,  quo  negotium  s^eslum  sit^  sed  quo  sol- 
venda  est  pecunia.  Or  where  he  contracted.  For,  the  contract  is 
not  understood  to  be  where  the  business  is  done,  but  where  the 
money  is  to  be  paid. 

All  that  this  law  teaches  us  is,  that  at  Rome  the  defendant  was 
suable  at  his  domicil,  and  at  the  place  where  he  bound  himself  to 
pay. 

III.  Pothier  and  Merlin  have  often  shed  on  matters, discussed  in  this 
court,  a  light  which  we  would  have  sought  in  vain  in  British  and 
American,  writers.  But,  in  the  present  case,  a  resort  to  the  parts  of 
•their  works,  to  which  the  appellee^s  counsel  has  drawn  ourattention, 
would  rather  embarrass,  than  aid  our  inquiry.  As  protests  are  gene- 
rally made  at  the  place  in  which  the  bill  of  exchange  is  payable, 
and  instruments  must  be  in  the  forms  prescribed  by  the  law  of  the 
place  in  which  they  are  made,  it  follows  that  the  protest  must  gene* 
rally  be  made  according  to  the  law  of  the  place  in  which  the  bill  is 
payable.  But,  a  bill  may  be  drawn  on  London  payable  in  Paris, 
or  Amsterdam — the  protest  for  non-acceptance  must  then  be  made 
in  London,  and  the  form  of  it  be  according  to  the  law  of  England-^ 
the  protest  for  nonpayment  must  be  made  in  Paris,  and  conse- 
quently be  regulated  by  the  law  of  France.  We  must  dismiss  those 
French  authorities,  with  the  observation,  that,  in  these  states,  the 
principle,  that  all  the  obligations  resulting  from  a  bill  of  exchange, 
are  governed  by  the  laws  of  the  place,  ai  which  it  is  payable,  is 
inadmissible.  The  validity,  and  to  some  purpose,  the  construction  of 
the  contract  of  the  drawer,  and  of  each  eildorser,  must  be  governed 
by  the  law  of  the  place  of  drawing,  and  endorsing;  but,  as  each  of 
these  in  effect  undertakes  that  the  drawee  shall  accept  and  pay  the 
bill;  according  to  its  tenor,  in  ascertaining  the  obligations  of  the 
drawer  and  several  endorsers  recourse  is  necessarily  had  to  the  law 
of  the  place  in  which  the  bill  is  payable,  to  discover"  whether  the 
holder  has  exercised  due  diligence,  and  what  will  be  a  fulfilment  on 
the  part  of  the  drawee  of  the  undertaking  of  the  drawer  and  endor- 
ser, in  respect  to  the  ac:s  to  be  done  by  him:  if  it  appears  that  (he 
undertakings  of  the  drawer  and  endorser  have  not  been  fulfilled  by 
the  drawee,  a  resort  must  be  had  to  the  laws  of  the  places  of  draw- 
ing and  endorsing  to  determine  what  notice  the  holder  must  give,  of 
the  dishonor  of  the  bill,  and  the  amount  of  the  damages  to  be  paid  by 
the  drawer  and  several  endorsers.  In  the  case  of  a  bill  drawn  in 
New.  Orleans  on  Philadelphia,  the  Supreme  Court  of  New  York, 
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in  Hicks  v.  Brown,  12  Johnson,  143,  said  <^  the  drawer  became  con- 
ditionally liable  for  the  payment,  and  the  condition  was  his  receiving 
due  notice  of  the  dishonor  of  the  bill,  and  this  notice  was  to  be  given 
in  New  Orleans;  the  circumstance  of  the  bill  being  drawn  upon  a 
person  in  another  state,  makes  no  diflference. 

A  like  decision  took  place  in  Pennsylvania,  in  the  case  of  a  bill 
drawn  in  South  Carolina.    Hazzlehurst  v,  Kean,  4  Yates  19. 

In  Slocum  v.  Pomroy  the  Supreme  Court  of  the  United  States,  held 
that  the  endorser  was  liable  to  damages,  according  to  the  law  of 
Virginia,  having  endorsed  the  bill  in  Alexandria.  Chief  Justice 
Marshall,  who  delivered  the  opinion  of  the  court,  said:  *^  Although 
the  drawer  was  not  liable  to  the  damages  of  Virginia,  the  endorser 
is.  An  endorsement  is  not  simply  the  transfer  of  the  paper;  but  a 
new  and  substantial  contract.''    6  Cranch,  221. 

These  decisions  support  the  proposition  of  the  appellee's  counsel 
much  more  strongly  than  the  principle  he  invokes  from  Merlin; 
because  they  show  that  the  drawer  and  endorsers  are  bound  accord- 
ing to  the  law  of  the  place  where  they  bound  themselves  respec- 
tively to  pay — their  undertaking  is  not  to  pay  at  the  place  where  the 
bill  is  payable,  but  at  the  place  in  which  they  contract,  provided  due 
diligence  be  exercised  on  the  dishonor  of  the  bill:  and  a  decision, 
that  they  are  bound  according  to  the  law  of  the  place  in  which  the 
bill  is  payable,  would  violate  the  principle  invoked,  by  the  law  con-- 
traxisse,  under  which  the  party  is  bound  according  to  the  law  of  the 
place,  ubi  ut  solveret  se  obligavit. 

IV.  The  laws  interrogavi  and  item  non  opportet^  have  been 
stated  at  full  length  and  require  no  observation. 

V.  The  Partida,  3,  2,  32,  to  which  Gregorio  Lopez  has  annexed 
the  note  cited  by  the  appellee's  counsel,  treats  of  the  jurisdiction  of 
courts,  ante  quien  cleve  el  demandador  hacer  su  demanda  para 
responder  al  demandado;  and  Gregorio  concludes  that  the  judge  of 
the  place,  in  which  the  defendant  bound  himself  to  pay,  has  jurisdic- 
tion, and  not  the  one  of  the  place  in  which  the  contract  was  made. 

VI.  The  passage,  cited  from  Voet,  will  be  examined  at  the  close  of 
the  opinion. 

We  are  now  to  attend  to  the  British  and  American  authorities. 
The  first  is  the  case  of  Robinson  v.  Bland,  2  Burrows,  1077. 

This  was  an  action  on  a  bill  of  exchange,  drawn  in  France  on 
London,  for  money  lost  at  a  gaming  table— there  were  other  counts. 
.Lord  Mansfield  premised  his  opinion,  by  the  observation  that  the 
facts  scarce  left  room  for  any  question;  the  laws  of  France  and  Eng- 
land being  the  same.  He  then  stated  that  there  were  three  reasons, 
why  the  plaintiff  should  not  recover,  on  the  bill. 

The  first  was  that  the  parties  had  a  view  to  the  law  of  England. 
The  law  of  the  place  can  never  he  the  rule,  where  the  transaction  is 
entered  into,  with  an  express  view  to  the  laws  of  another  country,  as 
to  the  rule  by  which  it  is  governed.  He  referred  to  Hnberus  and 
Voet.    In  every  disposition  in  contracts^  where  the  subject-matter 
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relates  locally  to  England,  the  law  of  England  must  govern  and  be 
intended  to  govern. 

Mr.  Justice  Denison  thought  that,  as  the  plaintiff  had  appealed  to 
the  laws  of  England,  his  ease  was  to  be  determined  bylhem. 

Mr.  Justice  Wilmot  said  the  case  came  out  to  be  no  case  at  all;  no 
point  at  all;  no  law  at  all. 

Finally,  the  plaintiff  recovered  on  a  money  count 

As  the  court  was  not  called  upon  to  determine,  whether  a  contract 
valid  at  the  place  in  which  it  was  entered  into,  but  otherwise  at  the 
place  of  payment,  was  void;  we  think  that  what  fell  from  Lord  Mans- 
field must  be  considered  as  an  obiler  dictum^  on  a  question  he  was 
not  called  upon  to  solve. 

It  is  true,  this  dictum  fully  supports  the  appellee's  counsel's  pro- 
position, and  comes  from  one  of  the  most  able  judges  that  ever  sat  in 
a  British  court,  and  as  such  is  entitled  to  much  respect,  but  to  no 
greater  weight,  than  it  will  have  after  a  consideration  of  the  author!- 
ities  on  which  it  rests. 

The  case  in  17  Johnson,  519,  is  a  statement  of  the  opinion  of  the 
Court  of  Chancery  of  England,  which  decided  that  a  bond  executed 
in  England  and  made  payable  in  Ireland,  carried  Irish  interest  where 
none  was  stipulated.     Pre.  Ch.  128. 

This  case  appears  to  support  Hnberus's  opinion,  that  the  lex  loci 
solutionis  is  to  be  referred  to,  when  the  parties  have  not  expressed 
their  intentions,  cum  non  apparel  quid  actum  esty  and  the  distinction, 
that  will  be  taken  by-and-by,  places  the  interest  ex  mora  under  the 
control  of  the  law  contraxisse. 

In  the  case  of  Van  Schaick  v.  Edwards,  2  Johnson's  Cases,  255,  a 
resident  of  Massachusetts,  owning  lands  in  New  York,  entered  into 
a  contract,  in  the  former  state,  with  an  inhabitant  of  the  latter,  for  the 
sale  of  the  lands  on  a  credit,  and  took  a  bond,  with  a  rate  of  interest 
exceeding  that  of  Massachusetts,  but  less  than  that  of  New  York, 
and  gave  his  own  bond  for  a  conveyance,  on  receipt  of  the  money; 
the  suit  was  on  the  vendor's  bond,  and  on  the  question  whether  the 
bond  was  usurious,  and  whether  tlie  laws  of  Massachusetts  were  to 
govern,  the  court  was  divided.  So,  the  case  throws  no  light  upon 
the  question  under  consideration. 

Two  decisions  of  this  court  have  lastly  been  invoked:  that  in 
Whiston  el  aL  v.  Stodder  et  aL,  Syndics,  8  Martin^  95,  and  that  in 
Vidat  tf.  Thompson,  1 1  Ibid,  23. 

In  the  first,  we  held  that  on  a  sale  completed  in  England,  where 
the  vendor  has  no  privilege  on  the  thing  sold,  he  acquires  none  on 
its  being  brought  here;  and  we  cited  Casaregis  disc.  179,  where  it  is 
holden,  that  contracts  are  made  in  the  country,  and  subject  to  its  laws, 
where  the  final  assent  may  have  been  given,  viz:  that  of  a  merchant 
who  receives  and  executes  the  order  of  his  correspondent. 

In  the  case  of  Vidal  v.  Thompson  and  that  of  Morris  v.  Eves,  11 
Martin^  we  recognised  principles  which,  if  correct,  must  determine 
this  case  in  favor  of  the  appellant,  viz: 
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1.  An  instrument,  as  to  its  form  and  the  formalities^  attending  its 
execution,  must  be  subject  to  the  laws  of  the  place  were  it  is  made; 
but 

2.  The  law  and  usages  of  the  place  where  the  obligation,  of  which 
it  is  evidence,  is  to  be  fulfilled,  must  regulate  the  performance. 

3.  In  Morris  v.  Eves,  we  held  that  a  contract,  made  in  a  foreign 
country,  is  governed  by  its  laws,  in  every  thing  which  relates  to  the 
mode  of  construing  it,  the  meaning  to  be  attached  to  the  expressions 
by  which  the  parties  may  have  engaged  themselves  and  the  nature 
and  validity  of  tlie  engagement. 

If  these  principles  be  correct,  there  must  be  two  loci  contractus, 
to  be  considered  in  law,  in  a  contract  which  is  to  be  performed  in  a 
different  place  than  that  in  which  it  is  entered  into;  locus  ceUbrati 
contractus — locus  solutionis;  in  many  an  instrument  more  than 
two  places  as  loci  contractus  are  to  be  considered.  The  holder  of  a 
protested  bill  of  exchange  has  his  remedy  against  the  acceptor;  ac- 
cording to  the  laws  of  the  place  on  which  the  bill  is  drawn;  against 
the  drawer  according  to  the  law  of  the  place  in  which  the  bill  was 
drawn;  and  when  there  are  several  endorsers,  he  may  have  his 
reoiedy  against  each  of  them,  according  to  the  law  of  the  place 
where  he  endorsed.  Reason  pouits  out  that,  in  every  act,  the  place 
in  which  it  is  to  take  place,  is  to  be  considered  in  ascertaining  its 
validity  and  effect. 

Locus  c&ntructus  dicitur  duobus  tnodis:  primo  ubi  contractus, 
seu  conventio  vet  obligatio  perjicitur;  secundo,  ubi  solutio  vei  de* 
liberatio  destinatur.     Pres,  Evernrd,  consn  78. 

The  distinction,  as  to  the  parts  of  a  contract  which  are  to  be  go- 
verned by  the  law  of  the  place  in  which  it  was  entered  into,  and 
those  which  are  to  be  governed  by  the  laws  of  the  place  in  which  the 
payment  was  intended,  is  well  marked. 

In  the  first  class,  is  first  included  whatever  relates  to  the  form  and 
perfection  of  the  contract,  and  all  the  ceremonies  and  formalities 
attendmg  it. 

In  scriptura  instrumenti,  in  ceremoniis  et  solemnitatibusy  ei 
generatiter  in  omnibus  quae  ad/ormatn  et  perfectionem  contractus 
pertinent,  spectanda  est  consuetudo  regionis  ubi  Jit  negotiutn,^^ 
Debet  enim  servari  slatutum  loci  contractus,  quoad  hssc  quse  ori- 
untur  secundum  naturam  ipsius  contractus,  ^dlex.  cons.  37.  It 
is  incontrovertible  that  in  this  passage  Alexander  speaks  of  the  locus 
cofitractHs,  as  the  place  ubi  fit  negotium. 

Generaliter,  in  omnibus  quae  ad  formam  contractus,  ejusqxu 
perfectionem  pertinent,  spectanda  est  consuetudo  regionis  ubi  fit 
negotiatio;  quia  consuetudo  influit  in  contractus  et  videtur  ad 
eos  respicere  et  voluntatem  suam  eis  commodare,  Christinetis.-— 
Modo  sic  est.  Quoad  perfectionem  contractus  seu  solemnitatem, 
adesse  seu  substantiam  ejus  requisitam,  semper  inspicitur  slatu- 
tum seu  consuetudo  loci  celebrati  contractus.  Pres.  Everard,  cons. 
76.    As  this  writer  says  that  the  law  loci  celebrati  contractus  is 
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always  attended  to,  we  must  understand  him  as  repelling  the  idea, 
that  there  is  any  exception,  as  to  cases  in  which  the  payment  is  to  be 
made  at  a  difi'erent  place,  than  that  in  which  the  contract  is  entered 
into.  The  hcus  celebrati  contractus  is  here  Clearly  put  into  contra- 
distinction with  the  locus  solutionis. 

In  the  same  class,  are  next  to  be  placed  all  matters  resulting  from 
the  nature  of  the  contract,  or  immediately  therefrom. 

Inspicimus  locum  contractUsy  in  his  quse  veniunt  ex  natura  con- 
tractus,   Bartolus  ad.  L  1  ff.  de  usuris. 

In  concernentibus  contractum  et  etnergentibus  tempore  contrac- 
tuSf  says  Duynoulin^  speciatur  locus  in  quo  contrahitur. 

Si  lis  oritur  ex  natura  et  tempore  contractus,  consideratur  sta- 
tutum  loci.     Srick.  dejure  in  alieno  territorio  exercente. 

•^ut  qussris  de  his  quse  oriuntur  secundum /ormam  ipsius  con'- 
tractuSyaut  de  his  quae  oriuntur  expostfactOypropternegligentiam 
vel  moram;  pritno  casu  inspicitur  locus  contractHsj  et  intelligo  lo- 
cus contractdsy  ubi  celebratur^  non  ubi  collata  est  solutio.  Bar- 
toluSy  ad.  I.  cunctos  populos^  Code  desum.  Tr.  no.  15  and  16. — 
Here  Bartolus  emphatically  calls  the  locus  celebrati  contractUsy  the 
locus  contracties  in  contradistinction  of  the  locus  destinatae  soluti- 
onis. 

As  to  what  concerns  the  performance  of  the  obligation — the  pay- 
ment of  the  sum,  or  the  delivery  of  the  thing,  which  is  the  object  of 
the  contract,  the  presentation  for  acceptanc||Mid  payment  of  a  bill  of 
exchange;  the  acceptance,  days  of  grace,^rotest,  weight,  measures, 
damages  arising  from  negligence  or  delay,  the  locus  destinatse  solu- 
tionis is  to  be  considered. 

Sed  ubi  agitur  de  consuetudine  solvendi^  vel  de  his  quse  veniunt 
impkndiy  diu  ex  post  contractum  et  in  alieno  loco  impletione  de- 
stinatOy  tunc  inspicitur  locus  destinatae  solutionisy  Everard,  cons. 
78.  It  is  in  this  particular  that  the  law  contraxisse  is  particularly 
and  exclusively  applicable;  because  to  use  its  expressions,  every  one 
is  understood  to  have  contracted  in  that  place,  (viz:  with  a  view  to 
that  place,)  in  which  he  bound  himself  to  pay.  Contraxisse  unus 
quisque  in  co  locoy  intelligitury  ubi  ut  solveret  se  obligavit;  there, 
aiccording  to  the  second  law  invoked  by  the  appellee's  counsel,  he  is 
suable,  because  it  is  the  place  ubi  contraxisse,  and  as  to  him  con^ 
tractum  autem  non  utique  eo  loco  intelligitur  quo  negotium  ges- 
tum  sity  sed  quo  solvenda  est  pecunia.  But  as  to  the  party,  with 
whom  he  who  binds  himself  to  pay  money,  as  to  the  obligation  of 
the  vendor,  who  has  stipulated  for  payment  in  a  place  different  from 
that  in  which  the  sale  takes  place  and  the  thing  is  to  be  delivered, 
the  contract  as  to  the  period  at  which  the  property  of  the  thing  sold, 
passes  to  the  vendee;  the  mode  of  delivery,  the  obligations  of  war- 
ranty, the  manner  of  his  being  put  in  mora,  the  liability  to  the  red- 
hibitory action,.or  that  quanti  minoriSy  the  law  of  the  place,  in  which 
the  vendee  boiuxd  himself  to  pay,  affords  no  legitimate  rule  of  deci- 
aion:  for  the  vendor  did  not  bind  himself  to  perform  any  act  there, 
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that  is  not  the  place  ubi  ut  solverel  se  obligavit.  As  to  him,  that 
place  is  the  one  in  which  he  bound  himself  to  deliver  the  thing  sold 
and  to  warrant  it:  and  we  are  to  resort  to  the  law  of  this  last  place, 
to  ascertain  whether  his,  the  vendor's,  obligations  were  duly  per- 
formed, and  to  assess  the  damages  due  to  the  vendee,  if  they  were  not; 
because,  as  to  the  vendor,  that  place  is,  in  the  language  of  Everard, 
hcvs  ubi  deliberatio  destinatur. 

Certainly,  in  a  bilateral  or  synallagmatic  contract,  where  the  obli- 
gations of  the  parties  are  to  be  performed  in  different  places,  in  which 
different  laws  and  usages  prevail,  the  laws  and  usages  of  neither  can 
offer  a  legitimate  rule  of  decision,  for  all  the  obligations  of  the  con- 
tract. Each  party  must  perform  his  according  to  the  law  of  the 
place,  ubi  ut  solvere/  se  obligavit — and  in  case  he  fail, he  must  yield 
to  his  adversary,  damages  equal  in  value  to  that  of  the  thing  he 
bound  himself  to  deliver,  at  the  place  ubi  solutio  or  deiiberalio  des^ 
tinatur. 

In  obligations  to  pay  money,  the  measure  of  damages  is  interest, 
according  to  the  legal  rate.  The  Roman  law  considers  interest,  rather 
as  damages  to  be  allowed  for  the  delay  of  payment,  than  as  a  profit 
contemplated  at  the  time  of  the  contract.  Usurse  non  propter  lu- 
crum petenlium;  sed  propter  moram  solventium^  injligunlur,  ff, 
22  J  1,17,  attd  3:  As  such  they  are  regulated  by  the  law  of  the  locus 
destinat SB  solutionis. 

But,  in  a  loan  of  money,  nothing  is  more  common,  in  countries 
where  the  parties  are  not  restrained  by  law  to  one  rate  of  interest,  to 
stipulate  a  particular  one,  (by  their  convention,)  within  the  scope 
which  the  law  allows,  and  this  interest  is  called  conventional  by  con* 
tradistinction  from  the  legal  interest  ex  mora. 

In  such  a  case,  as  the  object  of  the  conventional  interest  is  to 
afford  to  the  lender  a  compensation  for  the  pro6t  he  foregoes,  in 
yielding  the  use  of  his  money  to  the  borrower,  it  should  seem,  that 
the  circumstance,  of  the  place  of  payment  differing  from  that  in 
which  the  lender  parts  with  his  money,  ought  to  have  n^y  influence, 
in  the  fixation  of  the  rate  of  interest. 

Accordingly  we  find  it  laid  down  that  usurarum  modus  constitu* 
endus  est,  in  regione  in  qua  contrahitur;  et  cum,  redditus  duode- 
nariusj  «n  Gallia  stipulatus,  in  controversia  incidissety  pafroci- 
nante  me  justicatum  est  in  curia  Flandriss,  valere  pactum^  nee 
obesse  quod  in  Flandria,  ubi  redditus  constitutu^  licet  hypoiecss 
impositus  proponereturj  usuras  sefnisse  graviores  slipulari  non 
liceat,  Sed  hoc  intellige  de  usuris  in  slipulationem  deductis,  sed 
non  de  iis  quse  ex  mora  debentur;  in  quibus  ad  locum  solutionis 
respicere  opportet,  BurgunduSy  Tract,  n,  4,  and  also,  n.  27,  S8 
and  ^9. 

Quand  it  s^agit  de  decider,  si  des  conventions  faites  du  svjet  des 
droits  qui  naissent  ex  natura  et  tempore  contractOs,  sont  legitimes 
ou  non,  ilfaut  suivre  la  loi  du  lieu  ou  se  passe  le  contrat,  Boul^ 
linoiSy  Ob,  .4«. 
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Si  e*agit  de  determiner  la  Ugitimiti  du  taux  des  rentes,  et  gue 
dans  le  lieu  de  lapassation  du  contrat^  le  taux  soit  different  de 
celui  qui  se  paye  dans  le  lieu  du  domicile  du  debiteur,  ou  dans 
celvi  du  creancier;  soit  encore  dans  les  lieux  ou  les  biens  hypo- 
.ikiques  sont  situes;  le  taux  serajugi  tres  legitime,  shiest  cor^forme 
a  la  lot  du  lieu  ou  le  control  se  passe.     IbuL 

Let  it  be  noticed,  that  although  Boullinois  states  a  case,  in  which 
jio  place  is  stipulated  for,  nominatim,  he  states  it  in  such  a  manner 
-as  to  include  every  place  of  payment  which  the  law  recognises,  where 
none  is  actually  mentioned;  for  then,  he  informs  us,  the  law  requires 
payment  at  the  domicil  of  one  of  the  parties,  or  on  the  premises.  If 
there  be  no  day  of  payment  stated,  the  creditor  may  expect  payment^ 
.at  his  domicil,  otherwise  he  must  seek  it  at  that  of  the  debtor,  on 
whom  a  demand  is  to  be  made. 

Bartolus  and  Boullinois  consider,  in  the  above  cases,  the  interest 

paid  for  money  in  the  contract  of  constitution  de  rente,  or  annuity. 

The  rente  or  annuity,  re«^6?}7t/^  cannot  exceed  the  legal  rate  of  interest, 

4k]id  they  both  teach  that  this  rate  must  be  according  to  the  lex  loci 

celebratt  contracts,  in  opposition  to  the  lex  loci  solutionis. 

The  principle  that  a  contract,  valid  in  the  locu^  celebrati  contractus, 
is  void,  if  contrary  to  the  law  loci  solutionis,  must  establish  the  con- 
verse of  the  proposition,  a.  e.,  that  a  contract  void,  according  to  the 
former,  is  valid,  if  it  be  so  according  to  the  latter. 

If  this  be  the  case,  of  what  use  is  it  for  any  legislature  to  pass  a  law 
for  the  protection  of  the  weak  and  necessitous? 

In  some  countries,  the  age  of  majority  is  fixed  at  twenty-five,  in 
others  at  one-and-twenty.  The  minor,  who  cannot  bind  himself  at 
home,  may  do  so,  if  he  engages  to  pay  in  another  country. 

Elsewhere,  as  till  very  lately  here,  contracts  of  suretyship  are 
interdicted  to  females — they  may  be  deprived  of  the  protection  of  the 
laws  of  their  country,  if  they  be  prevailed  cm  to  engage  to  pay  in 
another. 

A  note  made  at  Natchez,  which  would  be  null  and  void,  as  tainted 
with  usury,  according  to  the  laws  of  the  state  of  Mississippi,  if  pay- 
able there  or  at  Monticello,  at  the  distance  of  several  hundred  miles, 
would  be  perfectly  valid,  if  made  payable  at  Vidalia,  across  the  river. 

Courts  of  justice  must  take  care  that  the  law  be  not  evaded.  In 
•the  case  of  Stapleton  v.  Conway,  1  Vesey,  428,  3  Atkins,  727,  Lord 
Hardwicke  held  that,  if  a  contract  was  made  in  England  for  the 
mortgage  of  a  plantation  in  the  West  Indies,  and  there  be  a  covenant 
in  the  mortgage  for  the  payment  of  eight  per  cent,  interest,  it  would 
be  a  method  to  evade  the  statute  of  usury,  and  such  a  contract  would 
be  as  much  against  the  statute  as  any  other  contract. 

The  case  of  Dewar  v.  Span,  3  Term  Reports,  425,  is  to  the  same 
efiect.  A  bond  was  given  in  England,  upon  the  purchase  of  an 
estate  in  the  West  Indies,  with  the  reservation  of  interest  at  six  per 
cent.,  and  notwithstanding  it  was  contended,  in  argument,  that,  al- 
though the  bond  was  executed  in  England,  it  arose  on  a  contract  foe 
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the  purchase  of  an  estate  in  (he  West  Indies,  yet  the  court  unani- 
mously held  the  bond  to  be  usurious,  as  if  the  attempt  could  succeed, 
it  would  sap  the  foundation  of  the  statute  of  usury. 

In  the  same  manner,  if  parties  could  free  themselves  from  the  effect 
of  the  laws  of  their  country,  by  stipulating  for  payment  elsewhere, 
they  would  sap  the  foundation  of  every  law  enacted. for  the  weak 
and  necessitous. 

The  authority  of  the  passage  from  Voet  remains  to  be  examined. 
This  author  says:  Si  alio  in  loco  graviarum  tisurarum  siipulaiio 
permissa^  in  alio  veiiia  sii^  lex  loci  ubi  coniractus  celebratus  est 
spectanda  videtur^  an  moderatm,  an  vero  modum  excedenteSj  usurx 
per  conventionem  stipula/ss  sint. 

^*  If  in  a  place,  the  stipulation  of  higher  interest  be  permitted, 
in  another  forbidden,  the  law  of  the  place,  in  which  the  contract  was 
celebrated,  is  to  be  resorted  to,  in  order  to  ascertain  whether  the  lesser 
or  the  greater  rate  of  interest  be  stipulated  by  the  contract.'^ 

Thus  far  Voi^t  teaches  what  we  have  seen  Alexander,  Bartolus, 
Burgundus,  Everard,  Strickius  and  BouIIinois  teach,  and  the  con- 
trary of  which  no  other  commentator  positively  asserts,  what,  in  our 
opinion,  every  sound  principle  of  law  dictates. 

But  the  appellee's  counsel  urges  that  Vo^t  unsays,  in  the  sue* 
ceeding  paragraph,  what  he  appears  to  have  so  emphatically  ex- 
pressed. 

The  words  of  the  second  paragraph  are  Dummodo  memineri' 
mus  ilium  propria  locum  contractus^  in  jure  non  inielUgi,  in 
quo  negotium  gestum  est,  sed  in  quo  pecuniam  ut  solveref  se 
obligavit. 

In  the  argument,  which  the  appellee's  counsel  draws,  in  this  re- 
spect, he  is  fully  supported,  by  what  is  said  arguendo  by  Lord  Mans- 
field, in  Robinson  v.  Bland,  and  in  some  degree,  by  Judge  Kent,  in 
the  same  manner,  in  tfie  case  of  Van  Shaick  v.  Edwards,  already 
cited.  In  endeavoring  to  ascertain  the  character  of  the  rate  of  inte- 
rest, stipulated  in  a  note  given  in  Massachusetts,  Judge  Kent  says: 
^  had  the  money,  for  instance,  in  this  case,  been  made  payable  at 
Albany,  or  elsewhere  in  this  state,  (New  York,)  then  perhaps  the 
decision  in  Robinson  v.  Bland,  would  have  applied." 

If,  in  the  second  paragraph,  Voet  meant  to  introduce  an  exception, 
to  the  rule  laid  down  in  the  first;  if  he  meant  to  teach  that  the  lega- 
lity of  a  rate  of  conventional  interest,  arising  not  ex  mora  but  /em- 
pore  contractus  is  exclusively  to  be  tested  by  the  law  loci  solutionis^ 
even  when  it  is  different  from  the  law  loci  celebrati  coniractus:  then, 
we  can  not  consider  him  as  affording  to  us  a  legitimate  rule  of  deci- 
sion in  the  present  case,  because  the  weight  of  his  authority  is  borne 
down  by  that  of  a  crowd  of  the  most  respectable  commentators  of 
the  law  he  cites. 

Perhaps,  he  must  be  understood,  in  the  second  paragraph,  to  con- 
vey to  the  student  a  warning,  that,  by  what  he  teaches  in  the  first, 
he  must  not  be  understood  to  impugn  the  proposition,  that,  in  a  great 
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degree,  the  law  loci  solutionis^  influences  the  obligation  of  the  party, 
who  bound  himself  ut  solveret  pecuniani: 

Upon  the  whole,  we  must  conclude,  as  we  did  in  Morris  v.  Eves 
and  Vidal  v.  Thompson,  that  contracts  are  governed  by  the  law  of 
the  country  in  which  they  were  made,  in  every  thing  which  relates 
to  the  mode  of  construing  them,  the  meaning  to  be  attached  to  the 
expressions  by  which  the  parties  bound  themselves,  and  the  nature 
find  validity  of  the  engagement. 

But  that,  wherever  the  obligation  be  contracted,  the  performance 
must  be  according  to  tlie  law  of  the  place,  where  it  is  to  take  place. 

In  other  words,  that  in  a  note  executed  here,  on  a  loan  of  money 
made  here,  the  creditor  may  stipulate  for  the  legal  rate  of  convent 
tional  interest  authorised  by  our  law,  although  such  a  rate  be  dis- 
allowed in  the  place,  at  which  payment  is  to  be  made. 

Consequently,  the  judge  of  probates  erred  in  considering  Clague 
&  Oldham's  note  as  usurious. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  annulled,  avoided  and  reversed:  and  this 
court  proceeding  to  give  such  a  jndgment  as  in  their  opinion  ought  to 
have  been  given  in  the  lower  court,  it  is  ordered,  adjudged  and 
decreed,  that  the  plaintiff  be  recognised  and  admitted  as  a  creditor 
of  W.  Kenner,  deceased,  for  the  sum  of  seventeen  thousand  seven 
hundred  and  ninety-two  dollars,  ninety-seven  cents,  and  the  sum  of 
four  thousand  seven  hundred  and  eight  dollars  for  interest  up  to  this 
day,  together  with  interest  at  ten  per  cent,  on  five  thousand  six  hun- 
dred and  ninety-seven  dollars,  the  balance  due  on  the  note,  from  this 
date,  until  paid;  and  on  the  balance  of  the  judgment,  viz:  twelve 
thousand  and  ninety-five  dollars  ninety-seven  cents,  at  five  per  cent, 
till  paid,  and  costs  in  both  courts. 

Livermore^  for  the  plaintiff. 

Mazureau  and  Hennerij  for  the  defendant. 
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If  on  a  compariBon  of  the  day  of  acceptance,  the  day  deaig^nated  for  payment,  ood  the 
tenor  of  the  bill,  it  appeara  the  daya  of  grace  were  included  with  thoae  of  aight,  be- 
tween the  day  of  acceptance  and  that  deaignated  for  payment,  that  day  ia  the  peremptory 
one  of  payment,  and  proteet  on  it  ia  legaL 

If  the  acceptance  be  not  dated,  parol  evidence  ia  admisaible  to  ahow  ob  what  day  it  waa 
made.* 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  president,  directors  and  company  of  the  Bank  of  the  United 
States  and  others,  complain  of  the  judgment  of  the  parish  which 
denies  them,  respectively,  a  place  on  the  tableau  of  distribution, 
among  the  creditors  of  the  insolvents,  as  holders  of  protested  bills  of 
the  latter. 

Their  pretensions  weire  opposed  as  those  of  Hicks,  Lawrence  & 
Co.,  whose  case  was  determined  last  week,  on  the  grounds  that  the 
acceptances  were  not  according  to  the  tenor  of  the  bills  and  the  pro- 
tests were  made  too  soon.    7  N.  S.  540. 

A  material  difference,  and  the  only  one,  between  these  cases  and 
the  former,  is  that,  in  this  the  acceptance  had  a  date,  in  those,  the 
acceptances  were  without  any. 

But  the  appellants'  counsel  urge,  that  they  proved,  by  witnesses, 
in  each  case,  the  day  of  acceptance,  and  from  a  comparison  of  the 
tenor  of  the  bill,  the  date  of  the  acceptance,  and  the  day  designated 
for  payment,  it  clearly  appears  that  both  the  sixty  days  of  sight, 
and  the  three  days  of  grace,  were  included  in  the  period  between 

*  While  on  the  aubject  of  billa  of  exchange,  it  may  aeem  not  impertinent  to  remind 
the  atodent,  that  under  the  unaaapected  cover  of  **  an  act  to  repeal  the  act  to  authoriae  a.- 
apeciol  jary  in  certain  caaea,  and  for  other  purpoaea,**  approved  March  27, 1833,  and  to' 
be  foand  in  1  Moreau^a  Digeat,  624,  under  the  head  of  joriea  without  the  alighteat  hint 
of  ao  important  an  innovation  in  the  index,  (a  kind  of  defect  moat  faithfully  imitated 
from  1812,  in  the  index  to  each  auccenive  volume  of  acta  of  aaaemUy  iaaued  by  the  atat6 
printer,  to  auch  a  degree,  that  from  the  index  no  one  can  aormiae  one  half  of  the  changes 
made  in  the  acts  of  that  year,)  there  Inrka  tlie  following  dauae:  **  the  drawer  of  a  note, 
bill  of  exchange  or  other  negotiable  paper,  ahall  never  in  any  caae  whataoever  be  admitted 
aa  a  witoeaa  in  any  civil  cauae  or  suit  brought  by  the  holder  of  any  anoh  note,  order,  bill 
of  exchange  or  other  negotiable  paper,  against  any  of  the  endoraera  of  aaid  notea,  order, 
bill  of  exchange  or  other  negotiable  paper,  for  the  recovery  of  the  capital  and  legal  into* 
reat  of  the  aaid  notea,  order,  bills  of  exchange  or  other  negotiable  paper.** 
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the  day  expressly  designated  as  that  of  payment,  and  the  conclusion 
is,  that  the  latter  is  the  peremptory  day  of  payment,  and  days  of 
grace  ar6  not  to  be  added  thereto. 

They  say  there  is  no  rule  of  law,  that  prohibits  the  drawer  or  ac- 
ceptor, from  adding  the  days  of  grace  to  those  of  sight,  and  including 
the  whole  between  the  day  of  acceptance  and  that  which  is  desig- 
nated for  payment.  No  such  rule  has  been  shown  by  the  counsel  of 
the  appellees,  who  has  rested  all  his  objections  on  the  general  prin- 
ciple, according  to  which,  days  of  grace  are  allowed  on  all  accept- 
ances, according  to  the  tenor  of  the  bill.  Giving  this  principle  its  full 
effect,  it  does  not  invalidate  an  acceptance,  in  which  the  days  of 
grace  have  been  included;  because,  in  such  cases,  the  days  of  grace, 
which  the  law  adds  to  those  of  sight,  are  in  fact  added;  because  the 
day  designated  for  payment,  is  the  last  of  the  days  of  grace,  which 
the  law  would  add,  if  the  acceptance  was  absolute,  by  the  mere  sig- 
nature of  the  acceptor  and  date  under  the  word  accepted. 

It  can  not  ever  be  illegal  for  the  parties  to  express  in  their  contracts 
the  obligations,  which  the  law  would  imply,  if  they  were  not  ex- 
pressed— where  certain  consequences  legally  result  from  an  engage- 
ment of  a  particular  kind,  those,  who  enter  into  it,  may  state  them 
at  full  length;  consequently,  when  the  law  has  provided  that  days 
of  grace  shall  be  superadded  to  those  of  sight,  and  the  bill  shall  not 
be  payable  before  the  expiration  of  the  days  of  grace,  it  follows  that 
a  bill  at  sixty  days  sight,  being  payable  on  the  sixty-third  day  after 
the  acceptance,  the  acceptor  and  holder  may  well  agree  that  the  for- 
mer shall  pay  it  on  that  day — because  that  is  what  the  law  would 
imply,  had  not  the  parties  expressed  it.  In  such  a  case,  the  days  of 
grace,  being  evidently  included,  the  acceptance  is  perfectly  legal;  the 
acceptor  can  not  require  that  others  be  superadded. 

We  are  unable  to  find,  in  such  an  acceptance,  any  ground,  on 
which  the  drawers  or  endorsers  might  contend  they  were  discharged. 
The  holder  has  fully  complied  with  the  engagement  he  took  towards 
them,  of  procuring  such  an  acceptance,  as  would  bind  the  drawee  to 
pay  the  bill,  according  to  its  tenor,  on  the  sixty-third  day  after  presen- 
tation. The  acceptance  has  the  same  force  and  obligation — whether 
made  in  the  most  common  way,  by  the  word  ^  accepted^'  with  a 
date — the  words  accepted  to  pay,  at  the  expiration  of  sixty  days — 
at  the  expiration  of  the  days  of  sight — at  the  expiration  of  sixty- 
three  days,  or  of  the  days  of  sight  and  those  of  grace. 

The  difficulty,  if  there  be  any,  consists  in  ascertaining  the  intention 
of  the  parties. — When  that  is  done,  the  legal  consequence  necessarily 
follows. 

The  counsel  for  the  appellees,  has,  however,  strenuously  con- 
tended that  parol  evidence  of  the  date  of  the  acceptance  was  in- 
admissible, and  they  claim  the  benefit  of  a  bill  of  exceptions, 
which  they  took  to  the  opinion  of  the  parish  court,  by  which  it  was 
admitted.  The  authorities  they  rely  on  are,  Philips  on  Evidence, 
423,  chap.  10,  sect.  2;  8  Johns.  29S;  Norris's  Peake,  119;  3  Starkie 
on  Evidence,  995,  999;  2  Ibid,  579;  Cowen,  750;  Johns.  146;  2 
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Bosanquet  &  Puller,  509;  3  dampbell,  56;  1  Taunt.  115,  347; 
Chitty  Com.  Law,  142;  1  Chitty  on  Contracts,  22;  1  Mass.  Rep.  27; 
12  Ibid.  92;  8  Taunt.  98;  8  Eng.  Com.  Law  Reps.  468. 

One  of  the  writers,  cited  by  the  appellee's  counsel,  Starkie,  lays  it 
down  as  a  general  principle  that  ^<  evidence  is  admissible,  that  a  deed 
was  executed  or  a  bill  of  exchange  made  at  a  time  different  from  the 
date." 

The  cases,  stated  by  Starkie,  are  Hall  v.  Casenave,  477,  3  Levins, 
348;  Giles  v.  Meeks,  Addison,  384;  Gress  et  aL  v,  Odenhemer,  4 
Yates,  218;  Fox's  Lessee  v.  Palmer  el  aL^  2  Dallas,  214.  But  on 
examination  we  find  that  they  support  the  position,  in  regard  to 
deeds  only.     3  Starkie,  46. 

The  same  author  also  lays  it  down,  that  parol  evidence  may  be 
received,  that  a  party,  in  whose  name  a  contract  has  been  made  for 
goods,  was  but  the  agent  of  another.     Ibid. 

In  the  case  of  Krumbhaar  v.  Ludeling,  3  Martin^  640,  their  coun- 
sel held  that  parol  evidence  was  admissible,  to  show  that  the  drawer 
of  a  bill,  drew  it  as  agent. 

The  Supreme  Court  of  the  United  States  has  held  that  parol  evi- 
dence was  admissible,  that  a  check  (on  the  face  of  which  it  was 
doubtful  whether  the  person,  who  drew  it,  acted  in  his  own  right  or 
as  cashier  of  the  bank,)  was  drawn  on  account  of  the  bank.  5 
Wheaton,  286. 

Atid  in  a  very  recent  case,  the  Bank  of  the  Metropolis  v.  Brent's 
Executors,  1  Peters,  89,  the  same  court  held  that  parol  evidence  was 
admissible  of  an  agreement  relative  to  the  place,  where  payment  of 
the  note  was  to  be  demanded.  In  that  case,  it  was  contended  the 
testimony  ought  not  to  be  admitted,  because  it  was^  an  attempt  to 
vary,  by  parol  proof,  a  written  agreement.  Chief  Justice  Marshall, 
who  delivered  the  opinion  of  the  court,  said:  <<  this  is  not  an  attempt 
to  vary  a  written  agreement.  The  place  of  demand  is  not  expressed 
on  the  face  of  the  note,  and  the  necessity  of  a  demand  on  the  person, 
where  the  parties  are  silent,  is  an  inference  of  law,  which  is  drawn 
only  when  they  are  silent.  A  parol  agreement  puts  an  end  to  this 
inference,  and  dispenses  with  a  personal  demand.  The  parties  coa* 
sent  to  a  demand,  at  a  stipulated  place,  instead  of  a  demand  on  the 
person  or  maker,  and  this  does  not  alter  the  instrument,  so  far  as 
it  goes,  but  supplies  extrinsic  circumstances,  which  the  parties  are  at 
liberty  to  supply." 

From  this  authority  it  follows,  that  the  legal  implication,  resulting 
from  an  instrutnent,  may  be  rebutted  by  parol  evidence  of  an  agree- 
ment to  the  contrary. 

The  legal  meaning  of  an  instrument  may  be  explained  by  evi- 
dence of  the  time  and  place  of  its  execution. 

A  contract  of  endorsement  is,  at  present,  ordinarily  entered  into  by 
the  mere  signature  of  the  party,  on  the  back  of  the  bill.  Should  the 
endorser  be  sued,  the  measure  of  damages  must  be  sought,  in  the 
laws  of  the  place  in  which  he  contracted;  and  this  can  only  be  shown 
by  parol. 
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On  a  note,  payable  on  a  given  day,  the  number  of  days  of  grace 
and  the  rate  of  interest  must  be  sought  in  the  law  of  the  place,  in 
which  it  is  subscribed  or  made  payable;  if  the  place  is  not  stated  on 
the  face  of  the  note,  parol  evidence  is  certainly  admissible. 

Parol  proof,  not'  only  of  the  place,  but  of  the  time  an  agreement 
was  entered  into,  is  sometimes  important.  In  such  a  case,  says  Star- 
kie  (foco  citato) f "  even  in  the  case  of  records,  which' are  conclusive, 
as  far  as  regards  their  substance,  averments  and  proofs  may  be  re- 
ceived to  contradict  them,  as  to  time  and  place.*' 

On  a  bill  or  note,  payable  within  a  limited  time  after  date,  when 
there  is  no  date,  the  time  is  to  be  computed,  from  the  day  it  issued. — 
Bailey  on  Bills,  154. 

Where  an  award,  which  directed  an  act  to-  be  done,  within  a  cer- 
tain number  of  days,  had  no  date,  the  court  held  the  time  was  to  be 
computed  from  the  day  of  delivery. 

In  both  these  cases,  the  time  when  the  bill  issued,  and  the  award 
was  delivered,  was  necessarily  to  be  proved  by  parol  evidence. 

If  it  be  argued  that  in  the  acceptances,  under  consideration,  the  day 
of  payment  was  written,  and  therefore  there  was  no  necessity  to  resort 
to  parol  proof  to  ascertain  it — the  answer  is,  that  a  circumstance  oc- 
curred from  which  it  necessarily  results,  that  the  day  designated  was 
the  peremptory  day  of  payment,  and  not  that  from  which  the  days 
of  grace  were  to  be  reckoned;  a  circumstance  which  destroyed  the  im- 
plied right,  of  the  acceptor  to  further  delay,  in  the  same  manner,  as 
the  parol  agreement,  in  the  case  of  the  Bank  of  the  Metropolis  v. 
Brent's  Executors,  destroyed  the  implied  obligation  of  the  bank 
making  a  demand  from  the  person  of  the  maker. 

The  inclusion  of  the  days  of  grace  and  the  agreement  that  the  de- 
mand should  be  made  at  a  particular  place,  are  both  circumstances, 
proof  of  which,  in  the  language  of  Judge  Marshall,  *<  does  not  alter 
the  instrument,  so  far  as  it  goes,  but  supplies  extrinsic  circumstances 
which  the  parties  are  at  liberty  to  supply." 

If  it  be  objected  that,  in  the  case  first  cited,,  the  evidence  was 
received  between  the  parlies,  and  in  that  before  the  Supreme  Court  of 
the  United  States,  the  endorser  was  presumed  to  be  a  party  to  the 
agreement,  this  circumstance  in  our  opinion,  cannot  vary  the  right  to 
introduce  the  parol  proof,  in  the  cases  now  before  us.  The  under- 
taking of  the  holder,  with  the  drawer  and  endorser,  is  that  the  former 
will  require  the  drawee  to  bind  himself  to  pay  the  bill  according  to 
its  tenor;  whatever  is  evidence  against  the  drawee,  that  he  had  done 
80,  will  be  evidence  between  the  holder  and  drawer  and  previous 
endorsers,  that  the  drawee  has  undergone  all  the  obligations  of  an 
acceptor — whether  the  evidence  when  received  shows  such  an  ob- 
ligation, on  the  part  of  the  acceptor,  as  will  bind  the  drawer  and 
endorser,  goes  to  the  effect  of  the  proof  and  not  to  its  admissibility. 

We  conclude  that  parol  evidence  of  the  time  of  acceptance  was 
properly  received. 

On  the  opposition  of  Hicks,  Lawrence  &  Co.  we  held  that,  when 
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from  the  comparison  of  the  tenor  of  the  bill,  the  written  date  of  Ihe 
acceptance,  and  the  day  designated  for  payment,  it  clearly  appeared 
that  the  period  between  the  day  of  acceptance  and  that  designated 
for  payment,  included  both  the  days  of  sight  and  those  of  grace,  we 
would  conclude  that  the  day  designated,  was  the  peremptory  day  of 
payment,  and  no  additional  days  of  grace  were  to  be  claimed  or 
allowed. 

That  protest  on  that  day  was  timely. 

The  appellants,  however,  have  urged  that,  according  to  mercan- 
tile usage,  in  England,  the  day  nominally  designated  for  payment, 
ill  an  acceptance  without  a  date,  is  the  peremptory  day. 

Fairweather,  cashier  of  the  Bank  of  Layland  &  Bullers,  has 
deposed  that  an  acceptance,  without  a  date,  to  pay  on  a  day  expressly 
designated,  is  not  usual,  but  is  occasionally  resorted  to.  It  is  usual 
in  such  cases  to  include  the  days  of  grace,  and  the  day  designated 
is  the  third  of  these.  He  had  four  bills  accepted  in  this  manner; 
one  of  them  was  discounted  by  the  Bank  of  England;  three  of  them 
passed  through  the  hands  of  Bankers  in  London.  By  the  usage 
and  customs  of  merchants  in  England,  such  a  bill  is  payable  on  the 
day  designated. 

Burrell  has  deposed  that  an  acceptance  without  a  date,  to  pBiy 
on  a  day  expressly  designated,  is  not  customary,  but  when  adopted, 
the  day  designated  is  usually  the  last  of  those  of  grace,  and  by  the 
usage  of  merchants,  payment  must  be  demanded  on  that  day. 

Frodsham  deposed  that  in  such  an  acceptance  the  day  designated 
is  usually  the  sixty-third,  the  days  of  grace  included.  This  form  of 
acceptance  is  used  by  several  houses. 

Ford  deposed  he  has  used  the  same  form  for  several  years — 
without  any  objection  being  made  till  lately;  in  consequence  of 
doubts  in  the  United  States.  The  day  designated  is  usually  the 
peremptory  day,  and  the  protest  is  made  on  it. 

*  Hooth  deposed  he  has  always  accepted  in  this  manner,  for  sixteen 
years,  without  any  objection  being  ever  made.  His  acceptances 
have  passed  through  several  great  houses.  The  usage  has  prevailed, 
ever  since  he  is  in  business. 

Tabor  deposed  he  has  been  forty  years  in  business  as  a  banker, 
and  has  never  known  any  objections  to  be  made  to  this  form  of 
acceptance.  It  is  not  unfrequent:  a  vast  number  of  bills  thus  accepted, 
have  passed  through  his  hands. 

Duncan,  one  of  the  drawees,  deposed  the  bills  are  accepted  accord- 
ing to  their  tenor,  and  law — the  days  of  grace  are  included.  The 
form  of  acceptance  is  the  usual  one  of  the  drawees. 

Hortsman,  Wilkins,  Drouet  and  Wilson  deposed  the  form  is  used 
by  many  houses. 

The  same  facts  are  substantially  deposed  by  several  other  wit- 
nesses introduced  by  the  appelianis. 

The  appellees  introduced  the  following  witnesses. 

Hall  deposed  there  is  no  general  usage,  as  to  protesting  a  bill  at 
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sixty  days  sight,  accepted  to  be  paid  on  a  day  designated,  without 
the  acceptance  being  dated.  Very  few  houses  use  that  form  of 
acceptance.  He  considers  it  as  altogether  irregular,  and  would  pro- 
test the  bill  on  the  day  designated,  and  afterwards  as  a  matter  of 
precaution — three  days  after;  particularly,  if  the  acceptor  urged  he 
should  have  days  of  grace.  He  would  object  to  receive  such  an 
acceptance,  for  want  of  a  date.  The  house  of  A.  Haywood  &  Sons 
have  refused  to  receive,  and  have  sent  back  bills  thus  accepted. 
Since  objections  have  been  made,  several  houses  have  adopted  the 
form  of  acceptance  with  a  date. 

Henderson  deposed  that  there  is  no  common  usage,  regulating  the 
protest  of  a  bill,  accepted  on  a  designated  day,  without  a  date.  The 
Acceptance  is  irregular;  he  would  protest  three  days  after  the  desig- 
nated day. 

Jordan  deposed  the  acceptance  without  a  date  would  be  irregular, 
and  he  would  be  at  a  loss  about  protesting,  unless  he  could  prevail 
on  the  acceptoi  to  add  a  date.  This  sixty-third  day  after  presenta- 
tion is  the  day  to  protest  for  non-payment;  but  by  no  means  not 
without  regard  to  the  form  of  acceptance;  because  the  commercial 
usage  of  England  requires  a  date  to  the  acceptance. 

Anderson  deposed  he  never  saw  such  an  acceptance,  and  would 
not  take  it,  because  it  is  liable  to  many  objections.  If  he  was  holder 
of  a  bill,  thus  accepted,  he  would  protest  on  the  day  designated.  Th^ 
sixty-third  day  is  the  proper  day  for  protesting,  without  regard  to  the 
form  of  acceptance;  provided  the  acceptance  be  dated;  the  date  is 
essential  in  common  usage. 

Binn  deposed  that,  presuming  the  day  designated  was  the  sixty- 
third,  he  would  protest  on  that  day.  The  proper  day  of  protest  is 
the  sixty-third  after  sight,  but  not  without  regard  to  the  form  of 
-acceptance.    He  considers  the  acceptance  imperfect,  without  a  date. 

Ireland  deposed  the  acceptance  would  be  irregular,  and  contrary 
to  commercial  usage;  but  if  the  bill  have  been  acciepted  sixty-three 
days  before  the  day  designated,  the  protest  should  be  on  that  day. 
The  only  proper  day  of  protest  is  the  sixty-third  after  presentation; 
unless  by  a  special  agreement,  between  the  drawee  and  holder;  but 
such  an  agreement  would  discharge  the  drawer  and  endorsers. 

Luke  deposed  an  acceptance,  without  a  date,  is  not  customary;  but 
if  the  day  designated  was  really  the  sixty-third  from  the  acceptance, 
the  protest  should  be  on  that  day.    Common  usage  requires  a  date. 

Highfield  deposed  that,  presuming  the  day  designated  was  the 
sixty-third  from  the  acceptance,  he  would  protest  on  it  The  date  is 
necessary. 

Orford  deposed  the  acceptance  is  irregular.  He  would  think  the 
days  of  grace  were  included,  and  protest,  on  the  day  designated. 

The  result  of  the  testimony  offered  by  the  appellants  is  that,  accord- 
ing to  commercial  usage,  a  bill  at  sixty  days,  accepted  to  be  paid  oil 
a  designated  day,  without  a  date  to  the  acceptance,  is  payable  on 
that  day,  without  the  addition  of  any  days  of  grace. 
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The  same  result  is  given  by  the  examination  of  appellee's  wit- 
nesses. From  the  nine  whom  they  have  produced  five,  Hall,  Hen- 
derson, Binn,  Highfield  and  Orford  depose  they  would  protest  such 
bill  on  the  day  designated  in  the  acceptance,  without  giving  any  days 
of  grace — this  is  to  say,  that  day  is  the  peremptory  one,  or  in  other 
words,  the  bill  is  accepted,  according  to  its  tenor. 

Two  of  them,  Ireland  and  Luke,  deposed  that,  if  the  day  designated 
oe  actually  the  sixty-third  day  from  the  acceptance,  then  it  is  the 
peremptory  day — then  is  the  bill  accepted  according  to  its  tenor. 

One  witness  only,  Henderson,  thinks  the  day  designated  is  that, 
from  which  those  of  grace  are  to  be  reckoned. 

Jordan  expresses  no  opinion. 

We  cannot  resist  the  impression,  left  on  our  minds  by  the  testimony, 
that,  according  to  usage  in  England,  the  bills  were  accepted,  and  the 
acceptors  took  the  engagement  of  paying  them  on  the  day  designated 
in  the  acceptance,  and  that  protest  on  that  day  was  regular. 

On  principles,  if  we  were  without  other  testimony,  than  that  which 
ascertains  the  day  of  acceptance,  it  would  be  impossible  to  distinguish 
the  case  of  the  Appellants  from  that  of  Hicks,  Lawrence  &  Co. 
Whether  the  day  of  acceptance  be  written  by  the  acceptor,  at  the 
foot  of  the  acceptance,  admitted  by  all  parties,  or  ascertained  by  legal 
evidence,  if  it  clearly  appears  that  both  the  days  of  sight  and  those 
of  grace,  have  been  computed  and  included  between  that  of  accept- 
ance, and  that  designated  as  the  day  of  payment,  the  legal  conse- 
jquence  must  follow.  The  designated  day  is  peremptory;  days  of 
grace  cannot  be  claimed. 

Lastly,  it  has  been  urged,  with  great  force,  that  such  acceptances 
are  bad,  because  they  leave  the  day,  on  which  the  bill  is  to  be  pre- 
sented for  payment,  in  uncertainty — that  the  holder  cannot  know 
when  to  protest  Therefore  such  a  mode  of  acceptance  must  be  pro- 
scribed, as  leading  to  confusion  and  injury  to  the  parties. 

The  objection  may  be  considered,  in  relation  to  those  who  were 
parties  to  the  bill,  at  the  period  of  acceptance,  and  those  who  became 
so  after.  The  former  can  only  object,  when  they  are  resorted  to,  that 
the  bill  was  dishonored;  that  it  was  not  duly  protested:  that  they 
were  not  duly  notified  of  the  dishonor.  Now,  if  the  acceptor  had  a 
right  to  include  the  days  of  grace,  in  the  period  between  the  accept- 
ance and  the  day  designated,  the  bill  was  duly  honored.  As  to  the 
uncertainty,  appearing  on  the  face  of  the  bill,  no  authority  has  been 
shown  to  induce  a  belief  that  the  drawer,  or  previous  endorsers  may 
claim  their  discharge,  because  the  day  of  payment,  on  the  face  of  the 
bill  is  uncertain;  id  cerium  est  quod  certum  reddi  potest.  If  the 
objection  could  prevail,  what  would  become  of  verbal  acceptances,  or 
parol  promises  to  accept,  anterior  to  the  drawing?  In  such  cases, 
the  day  of  presentation  must  be  established  by  parol  evidence,  as 
nothing,  on  the  face  of  the  bill,  shows  when  it  becomes  payable. 

As  to  those,  who  may  receive  the  bill  after  such  an  acceptance, 
with  such  an  ambiguity  on  its  face,  and  negotiate  it  in  this  state,  they 
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have  no  cause  of  complaint.  No  one  forced  them  to  recive  such  a 
bill,  and  they  took  it  with  the  risk,  if  any,  of  the  uncertainty  of  the 
acceptance.     Volenti  non  fit  injuria. 

We  think  the  parish  judge  erred  in  erasing  the  names  of  the  appel- 
lants from  the  tableau  of  distribution. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed  that  the  appellants  be  restored, 
on  the  tableau,  as  creditors  pf  the  insolvents  for  the  amount  of  their 
respective  bills,  damages  and  costs  resulting  from  the  protests;  the 
appellees  paying  costs  in  both  courts. 

Livermore  and  Smith,  for  the  plaintiffs. 

Mazureau  and  Hennen,  for  the  defendants. 


Kenner  et  al.  v.  Their  Creditors.    VIII,  N.  S.  54. 

Martin,  J.,  delivered  the  opinion  of  the  court 

A  rehearing  has  been  prayed,  by  the  appellees,  opposing  creditors 
of  the  claim  of  the  Bank  of  the  United  States,  on  a  judgment  we 
delivered  in  this  case  a  few  weeks  ago,  on  the  ground  that  we  erred: 

1.  In  considering  the  bills,  holden  by  the  bank,  as  duly  accepted 
and  protested. 

2.  In  omitting  to  notice  the  objection  that  the  bank  lost  its  recourse 
against  the  insolvents,  in  consequence  of  sundry  arrangements  and 
transactions  with  the  acceptors. 

The  arguments,  in  the  petition,  present  substantially  nothing,  that 
had  not  been  offered,  on  the  hearing,  or  in  the  brief,  with  which  the 
appellees'  counsel  favored  us,  all  which,  in  our  opinion,  was  vic- 
toriously answered  by  the  counsel  for  the  bank.  On  this  pointy 
therefore,  no  rehearing  could  be  granted. 

Before  we  proceed  to  examine  the  second  point,  it  is  due  to  the 
parties,  in  favor  of  whom  a  rehearing  was  solicited,  to  notice  two  of  the 
grounds  on  which  the  application  was  made.  The  errors,  into  which 
the  counsel  have  fallen,  appear  to  us  very  great;  the  facts  are  entirely 
misstated,  and  on  matters  too,  on  which  it  is  strange  the  gentlemen 
could  have  been  mistaken. 

In  the  judgment,  we  said,  ^  But  the  appellants'  counsel  urge,  that 
they  proved  by  witnesses,  in  each  case,  the  day  of  acceptance,  and 
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from  a  comparison  of  the  tenor  of  the  bills,  the  day  of  acceptance, 
and  that  expressly  designated  for  payment,  it  clearly  appears  that 
both  the  days  of  sight  and  those  of  grace  were  included  in  the  period 
between  the  day  of  acceptance  and  the  one  expressly  designated  as 
that  of  payment." 

On  this,  the  petition  observes:  <'  This  argument,  as  far  as  we  recol- 
lect, was  never  made,  and  could  not,  with  any  degree  of  propriety, 
Dave  been  made,  at  the  bar,  for  these  plain  reasons: 

"  1.  The  appellants'  counsel  could  not  say,  they  had  proved  by 
witnesses,  the  day  of  acceptance;  they  had  attempted,  it  is  true,  to 
prove  it,  by  witnesses;  but  the  attempt  had  been  resisted  by  us,  and 
the  court  below  had  refused  to  admit  the  evidence  offered:  therefore, 
nobody  knew  what  the  evidence  was,  nor  what  fact  could  be  esta* 
blished ;  therefore  nothing  was  proved  by  witnesses,  and  therefore  the 
appellants  could  not  say  it  was. 

*^  2.  The  only  question  before  the  court  was,  as  to  the  admissibility 
of  oral  evidence  to  prove  the  date.  Until  the  decision  of  this  preli- 
minary question,  we  could  not,  nor  could  any  of  the  parties,  nor  could 
the  court  say  the  proof  was  made  of  the  date  of  the  acceptance." 

There  is  on  the  record  an  agreement,  signed  by  the  counsel  of  both 
parties,  by  which  the  case  is  submitted  "  on  the  returns  to  the  com- 
missions taken  to  Liverpool  and  London  ....  but  the  said  evidence 
is  subject  to  all  objections,  and  its  admissibility  is  expressly  reserved, 
as  well  as  the  right  to  object  to  the  admissibility  of  any  parol  evi- 
dence on  the  subject  of  these  bills  of  exchange.  On  the  appeal,  the 
records  may  be  made  up  of  the  tableau  and  oppositions  only.  The 
evidence,  under  the  commissions,  may  be  taken  up  in  original,  sub- 
ject to  the  above  exceptions." 

This  agreement,  far  from  showing  the  evidence  was  rejected,  in 
consequence  of  a  legal  exception,  shows  that  it  was  admitted,  subject 
to  such  exceptions. 

The  difference  between  the  two  modes  of  bringing  a  case  before 
the  court,  is  familiar  to  the  youngest  member  of  the  bar,  and  their 
effect  is  quite  dissimilar.  In  many  cases,  perhaps  in  the  greatest  num- 
ber, parties  raise  the  question  on  the  admissibility  of  the  evidence, 
in  the  lower  court;  and  if  illegal,  it  is  rejected.  This  is  the  most 
regular  mode;  in  such  a  case  the  evidence  does  not  appear  on  the 
record,  and  can  not  be  noticed  by  the  upper  court. — But  this  course 
has  often  the  effect  of  retarding  a  final  decision;  for,  when  the  opin- 
ion of  the  Supreme  Court  differs  from  that  of  the  judge  a  quo^  the 
case  must  be  remanded  to  let  in  the  proof  To  avoid  this,  parties, 
who  are  anxious  for  a  decision  of  the  merits,  admit  the  evidence, 
subject  to  all  legal  objections,  as  was  done  here. 

It  has  been  uniformly  understood,  and  never  till  now  doubted,  that 
when  the  evidence  comes  up  in  this  manner,  this  court,  if  it  judges 
the  evidence  legal,  proceeds  to  inquire  into  its  effect.  The  consent 
of  the  parties  brings  the  evidence  before  us,  in  the  same  manner, 
as  if  it  had  been  admitted  below  by  the  judge,  notwithstanding  an 
objection  to  its  introduction. 
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The  counsel  of  the  appellants,  therefore,  with  great  propriety  urged, 
in  the  argument,  first,  the  legality  of  the  proof,  then  assuming  it  to 
be  admissible,  contended  that  it  established  the  dates  of  the  accept- 
ances. This  court,  consequently  did  not  err  in  stating  that,  ^<  the 
counsel  urged  that  they  had  proved,  by  witnesses,  in  each  case,  the 
day  of  acceptance." 

It  is  not  the  practice  in  this  court,  when  a  case  comes  before  it,  as 
this  did,  for  the  counsel  first  to  discuss  the  legality  of  the  proof,  and 
after  obtaining  a  favorable  decision,  to  argue  on  the  effect  of  the 
proof.  The  whole  case  is  submitted  at  once,  and  all  the  points  it 
presents  are  made.  If  the  court  deem  the  evidence  illegal,  it  rejects 
it;  otherwise  it  acts  on  it,  and  the  case  is  decided  on  its  merits.  What 
is  usual  in  all  other  cases,  what  is  right  in  every  case  similarly  cir- 
cumstanced, was  done  in  this,  and  nothing  authorised  the  assertion 
that  the  proof  of  the  day  of  acceptance  was  not  before  this  tribunal; 
that  it  was  not  commented  on,  and  duly  and  properly  taken  into 
consideration,  in  our  judgment. 

The  next  point,  on  which  we  deem  it  material  to  undeceive  the 
parties,  is  the  decision  in  the  case  of  the  claim  of  Hicks,  Lawrence 
&  Co.  The  counsel  of  the  present,  who  were  those  of  the  then,  ap- 
pellees, now  state  the  judgment  of  the  parish  court,  on  that  claim, 
was  not  appealed  from,  the  case  was  not  before  u§,  and  how  we 
could  act  on  it,  the  counsel  profess  they  do  not  know.  Had  the  gen- 
tlemen, who  subscribed  the  petition  for  a  rehearing,  bestowed  a  mo- 
ment's consideration  on  their  own  conduct,  during  the  hearing  of  the 
case  of  Hicks,  Lawrence  &  Co.  and  afterwards,  they  would  have 
found  an  easy  and  immediate  relief  from  the  surprise,  which  our  pro- 
nouncing juagment  on  it,  excited.  That  judgment  was  rendered, 
because  the  case  was  solemnly  argued,  both  orally  and  in  writing  by 
them,  and  orally  by  the  opposite  counsel,  as  if  a  petition  of  appeal 
had  actually  been  filed;  the  testimony,  taken  in  relation  to  the  very 
bill  on  which  the  claim  was  founded,  had  been  brought  up,  made  a 
part  of  our  record,  and  as  such,  was  read,  commented  on,  and  sub- 
mitted to  us.  Not  a  suggestion  was  made,  during  the  argument  or 
after,  that  the  case  was  not  regularly  before  us. 

By  the  agreement  of  parties,  the  record,  on  appeal,  was  to  be  made 
of  the -tableau  and  opposition  only;  the  evidence  was  to  be  taken  up 
in  the  original.  We  were,  therefore  disabled  from  detecting  the  in- 
formality suggested,  if  it  exists.  Whether  the  case  was  legally  be- 
fore us  or  not — whether  a  petition  of  appeal,  bond,  citation,  &c. 
might  not  be  dispensed  with  by  consent,  or  the  want  of  these  or  any 
of  them,  under  all  the  circumstances  of  the  case,  cured  by  appear- 
ance, argument  and  trial  on  the  merits — whether  the  judgment  may 
be  set  aside  or  its  execution  resisted,  on  an  exception — whether  the 
conduct  of  the  counsel  requires  our  interference  or  not;  it  suffices  that 
we  may  be  resorted  to  for  relief,  to  render  any  positive  expression  of 
our  opinion  improper.  In  the  absence  of  the  party,  in  whose  favor 
that  judgment  was  rendered,  its  validity  can  not  be  the  subject  of  our 
inquiry. 
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Had  we  committed  an  error,  as  is  suggested,  it  would  have  been 
toe,  into  which  we  should  have  been  led  by  implicit  confidence  in 
the  character  and  the  truth  of  gentlemen  of  high  standing  at  the  bar; 
a  confidence,  which  though  this  court  may  be  compelled  to  abandon 
— it  will  painfully  and  unwillingly  relinquish.  It  could  not  have 
occurred  to  us,  that  persons,  of  the  description  just  stated,  would  argue, 
both  orally  and  in  writing,  the  merits  of  a  case,  in  which  no  appeal 
had  been  taken,  unless  under  a  strong  obligation,  subsequently  to 
supply  or  waive  any  defect,  in  the  manner  of  bringing  up  the  case. 
Such  was  the  reliance,  placed  by  us  in  the  ability  and  industry  of 
those  gentlemen,  that  we  did  not  deem  it  necessary  to  inquire  whe- 
ther a  petition  of  appeal  was  formally  placed  on  the  record,  and  least 
of  all,  could  we  have  supposed,  that  the  persons,  who  argued  a 
Cause,  as  pending  before  us,  after  they  found  our  judgment  unfavor- 
able, would  assert  we  had  acted  on  a  case  not  before  us. 

Upon  the  whole,  we  must  consider  the  statement,  in  the  petition, 
for  a  rehearing  as  to  the  impropriety  of  our  regarding  the  judgment 
on  the  claim  of  Hicks,  Lawrence  &  Co.  to  be  entirely  gratuitous;  the 
authority  of  that  decision  must  be  the  same,  on  the  legal  question, 
whether  there  was  a  petition  of  appeal  or  not.  It  is  the  opinion  of 
the  highest  tribunal  in  the  state,  aiter  hearing  the  parties,  and  its 
force  and  truth  caq  not  be  strengthened,  or  weakened,  by  any  infor- 
fiiality  in  bringing  the  appeal  before  us. 

II.  Our  opinion  is,  that  our  attention  was  not  drawn,  during  the 
hearing,  to  the  discharge  of  the  insolvents,  on  account  of  an  arrange- 
ment or  transaction  between  the  bank  and  the  acceptors.  The  peti- 
tion asserts  that  it  was — and  that  we  desired  the  counsel  of  the 
appellees  to  postpone  any  observation,  on  that  head,  till  after  our 
decision  on  the  legality  of  the  acceptances  and  protests. .  On  this 
assertion,  notwithstanding  neither  of  us  has  any  recollection  on  the 
subject,  we  concluded  that  we  said  so,  or  were  misunderstood.  We 
therefore  granted  the  rehearing  on  this  second  point 

It  has  been  contended  that  the  case  ought  to  be  remanded,  because 
the  parish  judge  did  not  speak  in  his  judgment  of  the  objection  to 
the  claim  of  the  bank,  resulting  from  this  real  or  illegal  discharge. 

It  is  obvious  that  this  is  not  a  sufficient  cause  to  authorise  ns  to 
refuse  to  act,  on  the  whole  case.  The  court  below  decides  a  cause, 
on  whatever  point  it  deems  material:  our  duty  is  to  revise  its  judg- 
ment, not  the  grounds  on  which  it  is  rendered.  Its  decision  on  the 
merits,  requires,  nay  compels  us,  to  examine  the  case,  on  all  the 
grounds  which  it  presents,  if  that  be  necessary  to  a  rightful  determi- 
nation of  the  case;  for  the  error  of  the  judge  a  quo,  for  which  relief 
is  sought  at  our  hands,  may  be  his  failure  to  take  into  consideration; 
an  objection,  on  which  his  judgment  is  silent.  Under  the  principle 
contended  for,  there  might  be  as  many  appeals,  as  points  in  a  cause, 
if  he  acted  on  one  only  at  a  time,  and  decided  erroneously.  It  has( 
been  the  uniform  practice  of  this  tribunal,  as  it  is  the  real'  intent  of 
the  statute,  that  the  decision  of  the  first  judge  on  the  merits,  brings 
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up  the  whole  case.  The  contrary  doctrine  would  be  productive  of 
intolerable  expenses  and  delay. 

The  first  piece  of  evidence,  from  which  the  loss  of  the  recourse  of 
the  bank,  on  the  insolvents,  is  inferred,  is  an  agreement  entered  into 
on  the  16th  of  November,  1825,  by  Brown,  as  agent  of  the  bank, 
with  the  acceptors,  of  which  he  promised  to  procure  the  ratification 
by  the  bank,  within  a  given  period. 

Without  admitting,  either  that  this  agreement  could  have. any 
effect,  without  the  concurrence  of  other  parties,  or  that,  if  binding  on 
the  bank,  the  discharge  of  the  insolvents  would  follow,  its  counsel 
has  contended  that  it  is  not  bound,  because  the  agreement  was  en- 
tered into  without  its  authority,  was  never  expressly  or  impliedly  rati- 
fied, and  every  act  of  the  bank,  after  the  agreement  came  to  its 
knowledge,  manifested  its  unwillingness  to  be  bound  by  it. 

This  throws  on  the  appellees  the  burden  of  proving  Brown's  autho- 
rity. The  evidence  of  this  authority,  resulting  from  his  possession 
of  the  bills,  for  the  bank,  might  establish  his  authority  to  receive  pay- 
ment, but  not  that  of  compromising  its  rights. 

There  is  no  proof  of  any  communication  from  Brown  to  the  bank^ 
nor  any  knowledge  brought  home  to  that  institution;  no  implied  rati- 
fication can  be  presumed. 

No  express  one,  is  alleged. 

It  therefore  follows  that  the  bank  is  not  bound  by  this  agreement 
and  its  recourse  against  the  insolvents  is  not  thereby  impaired. 

The  next  piece  of  evidence,  from  which  the  loss  of  the  recourse  is 
inferred,  is  Brown^s  receipt,  as  attorney  of  the  bank,  for  dividend9 
of  the  estate  of  the  acceptors.  It  is  unneccessary  to  inquire  whether 
the  receipt  had  the  pretended  efiect — for,  if  it  had,  the  bank  is  not 
bound  thereby,  as  the  money  was  received,  under  a  power,  from 
which  the  authority  of  doing  any  act,  affecting  the  recourse,  was  ex- 
pressly accepted. 

Finally,  it  has  been  urged,  the  cause  should  be  remanded,  because 
it  must  be  presumed,  Brown  informed  the  bank  of  the  agreement,  he 
had  entered  into  in  their  behalf,  previous  to  the  receipt  of  the  power, 
and  if  the  cause  was  again  before  the  tribunal  of  the  first  instance, 
evidence  could  be  given  to  that  efiect.  This  demand  is  addressed 
to  the  discretion  of  the  court.  The  statute  authorises  us  to  remand 
a  cause,  whenever  justice,  in  our  opinion,  requires  it.  But  the  ne- 
cessity of  such  a  step  must  be  apparent.  We  cannot  deprive  a  party 
from  rights  acquired  in  due  course  of  law,  to  enable  his  adversary  to 
procure  proof,  which,  if  it  exist,  he  ought  to  have  sought  before;  un- 
less we  have  the  strongest  reasons  to  believe  the  proof  exists.  Now, 
in  this  case,  the  presumption  is  the  other  way;  or  rather  the  presump- 
tions are  equally  balanced.  If  we  presume  that  Brown  communicated 
to  the  bank  the  engagement  he  had  taken,  previous  to  the  receipt  of 
their  power  of  attorney,  we  must  also  presume  they  communicated 
their  dissent  We  have  in  evidence  that  the  power  contained  a  clause, 
by  which  they  restricted  him  from  doing  any  act  that  might  impair 
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their  rights  on  the  insolvents.  We  cannot  believe  that,  after  mark- 
ing out  such  a  course  of  conduct,  they  would  soon  after,  have  assent- 
ed to  a  transaction,  destroying  those  rights. 

The  receipt  by  Brown,  of  seven  shillings  in  the  pound,  on  the  claim 
of  the  bank,  as  a  dividend  from  the  estate  of  the  acceptors,  reduces 
the  sum  they  are  entitled  to,  accordingly. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  our  former 
judgment,  so  far  it  concerns  the  Bank  of  the  United  States,  be  amend- 
ed; that  the  judgment  of  the  parish  court  against  them  remain  an- 
nulled, avoided  and  reversed,  and  the  opposition  of  the  appellees 
sustained,  so  far  as  it  relates  to  a  distribution  of  the  claim  of  the  bank, 
as  now  on  the  tableau,  that  a  deduction  of  seven  shillings  sterling  in 
the  pound,  received  by  its  agent,  be  made  thereon,  and  the  claim  of 
the  bank  placed  on  the  tableau  for  the  balance,  without  prejudice  to 
the  right  of  the  appellees,  on  the  opposition  to  the  appellants' claim 
for  damages,  now  pending  in  the  parish  court.  The  appellees  pay- 
ing the  costs  of  the  appeal,  the  appellees  those  before. 

Hennen  and  JMazureau,  for  the  plaintiffs. 

Livermore  and  Morse j  for  the  Bank  of  the  United  States. 


Percy  et  al.  v.  Millaudon  id  al.    VIII,  N.  S.  68. 

Directors  of  Banks  are  required  to  exereise  ordinary  care  in  the  diseharg^e  of  their  datles, 
But  if  any  thin^  occurs  to  awaken  suspicion  of  the  fidelity  of  the  subordinate  officers  of 

the  institution,  a  higher  depree  of  dili^nce  must  be  exercised. 
They  are  responsible  in  their  private  capacity  for  loss  arising  from  any  illegal  measure 

of  the  board  of  directors  which  they  did  not  oppose. 
They  are  not  responsible  for  errors  of  judgment  unless  the  error  be  of  the  grossest  kind* 
They  cannot  delegate  to  the  president  and  cashier  the  authority  to  discount  bills  or 

notes. 
If  they  sell  stock  above  the  market  price  to  the  president  the  contract  is  null  and  void* 
So  it  is  if  they  borrow  money  of  the  bank  from  the  cashier,  on  a  promise  to  replace  it, 

either  in  cash  or  bank  stock. 
They  cannot  discharge  themselves  from  the  responsibility,  they  may  have  incurred  aa 

sureties  of  the  cashier  by  reporting  the  transactions  of  that  officer  to  be  correct,  and 

obtaining  in  this  report  a  resolution  of  the  board  of  directors,  to  discharge  them. 

FIRST  District. 
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Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  plaintiffs,  stockholders  in  the  late  Planters' 
Bank,  against  the  defendants,  who  are  also  stockholders  in  the  same 
institution,  to  obtain  a  settlement  of  the  accounts,  a  liquidation  of  the 
affairs  and  a  division  of  the  funds  belonging  to  the  bank. 

As  necessary  to  this  settlement,  the  plaintiffs  allege,  that  three  of 
the  directors  of  the  institution,  viz:  Laurent  Millaudon,  Joseph  Abat 
and  Jean  Lanna,  are  indebted  to  it  in  a  sum  of  451,000  dollars  for 
fraudulent  and  unfaithful  conduct  by  them,  while  acting  in  the  ca- 
pacity just  stated.  The  specifications,  given  in  the  petition  of  their 
acts,  are  brought  under  the  following  heads: 

1.  That,  while  acting  as  directors,  they  permitted  the  president  and 
cashier  of  the  bank,  at  divers  times,  between  the  3d  of  August,  1817, 
and  the  3d  of  November,  1819,  to  discount  notes  from  the  funds 
thereof,  to  a  large  amount,  viz:  350,000  dollars  without  the  interven- 
tion or  assent  of  five  directors,  as  required  by  the  rules  and  regula- 
tions of  the  bank,  by  reason  of  which  misconduct  on  their  part,  a  loss 
was  sustained,  by  the  institution  to  the  amount  of  112,000  dollars. 

2.  That,  after  the  3d  day  of  November,  1819,  and  the  1st  of  May, 
1820,  they  being  still  directors,  did  aid  and  assist  Paul  Lanusse,  the 
president,  and  Bailly  Blanchard,  the  cashier,  in  discounting  notes 
without  the  authority  of  the  president  and  four  directors;  particularly 
notes  of  the  president  not  endorsed,  but  payable  to  the  president, 
directors  and  company  of  said  bank,  contrary  to  the  rules  and  regu- 
lations thereof,  and  to  its  injury  100,000  dollars. 

3.  That  on  divers  days  and  times,  between  the  1st  of  June,  1819, 
^nd  the  1st  day  of  July  1820,  the  defendants,  being  directors  of  said 
bank,  did  collusively  and  fraudulently  cause  to  be  transferred  to  the 
bank  eight  hundred  shares  thereof  at  par;  although  by  reason  of  the 
misconduct  of  the  defendants,  the  stock  had  become  of  little  value, 
and  was  then  currently  sold  in  New  Orleans  at  a  great  loss. 

4.  That  on  the  16th  of  October,  1819,  the  defendants  were  appoint- 
ed a  committee  to  examine  the  state  of  the  cash  of  the  bank,  after 
the  disappearance  of  the  cashier,  and  that  they  fraudulently  reported 
the  cash  to  be  correct,  whereas  in  truth  it  was  not  so;  but  there  was 
a  deficiency  of  49,000  dollars,  which  was  attempted  to  be  covered  by 
notes  or  due  bills  of  Paul  Lanusse,  and  for  which  sum  two  notes  of 
Paul  Lanusse  were  afterwards  fraudulently  discounted,  through  the 
connivance  and  with  the  aid,  o(  the  defendants,  which  notes  have 
Qot  been  paid. 

5-  That  the  defendants  wilfully,  improperly  and  fraudulently  voted 
tp  discharge  the  sureties  of  the  cashier,  viz:  Paul  Lanusse  and  Jeaa 
Lanna,  one  of  the  defendants,  and  cancel  the  bond  they  had  given 
to  the  bank  with  said  cashier,  while  at  that  time  he  was  indebted  to 
the  institution  in  a  large  sum,  viz:  49,000  dollars,  and  also  in  other 
sums  of  money. 

6.  That  they  paid  to  the  cashier  and  attorney  of  the  bank  5500 
dollars,  fraudulently  and  collusively,  with  an  intention  of  injuring  the 
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Stockholders;  and  that  at  divers  other  times,  they  improperly  paid  to 
other  persons  large  sums  of  money,  which,  added  to  those  paid  to  the 
attorney  and  cashier,  amount  to  the  sum  of  36,000  dollars. 

And  7th  and  lastly.  That  when  the  books  of  the  bank  were  opened 
in  1818,  and  the  unsubscribed  stock  was  taken,  the  defendants  failed 
to  pay  the  amount  which  they  subscribed  or  to  collect  that  which 
had  been  subscribed  for  by  others.  That  the  sum  so  subscribed  for 
was  126,000  dollars,  no  part  of  which  was  paid  except  the  subscrip- 
tion of  one  hundred  shares,  and  that  the  balance,  viz:  106,000  dol- 
lars yet  remain  due  and  unpaid,  for  which  the  defendants  are  respon- 
sible. 

Several  of  the  stockholders,  who  refused  to  join  in  this  petition, 
but  who  were  necessarily  made  parties  to  the  suit  in  order  that  a 
final  settlement  should  be  made  between  all,  having  an  interest  in 
the  institution,  have  answered  this  petition,  by  declaring  their  igno- 
rance of  the  matters  therein  alleged,  and  have  required  that  to  be 
done  in  the  premises,  which  equity  and  justice  may  demand. 

The  defendants,  Abat,  Millaudon  and  Lanna,  on  whom  fraudu- 
lent conduct  is  charged,  and  against  whom  such  heavy  responsibility 
is  invoked,  filed  an  answer  in  which  they  deny  all  the  facts  and 
allegations  in  the  petition;  more  especially  those  which  allege  fraud 
and  collusion  on  their  part:  and  they  further  aver,  that,  if  in  all  the 
acts  complained  of,  any  be  true,  they  were  the  acts  of  the  whole 
board  of  directors,  dotie  and  made  in  good  faith,  and  free  from  bad 
and  corrupt  intention. 

On  these  issues,  the  parties  went  to  trial  in  the  court  in  the  first 
instance.  A  great  deal  of  verbal  and  documentary  evidence  was 
introduced.  The  judge  was  of  opinion  that,  though  a  gross  misap- 
plication of  the  funds  was  established,  and  a  consequent  loss  incurred 
by  the  stockholders,  there  was  no  proof  adduced,  which  authorised 
him  to  hold  the  defendants  responsible.  That  the  loss  was  imputable 
to  the  improper  conduct  of  the  president  and  cashier.  He  gave  judg- 
ment against  the  plaintiffs,  and  they  appealed. 

This  case  is  one  of  great  importance  to  both  plaintiffs  and  defend- 
ants from  the  large  amonnt  in  dispute;  and  of  special  interest  to  the 
latter,  as  involving  charges  of  the  most  serious  nature  against  their 
honesty  and  truth.  It  is  also  of  great  importance  to  the  public, 
who  from  the  number  of  those  monied  institutions  and  their  in- 
fluence on  the  affairs  of  society,  as  well  as  on  those  whose  fortunes 
are  embarked  in  them,  are  deeply  concerned  in  seeing  that  the  agents 
to  whom  their  direction  is  intrusted  should  be  protected  while  i hey 
act  faithfully;  but  visited  with  the  severest  penalties  of  the  law,  if  to 
the  injury  of  the  institution,  they  pervert  the  trust  reposed  in  them, 
to  their  own  emolument. 

r  The  first  charge  is  the  permission,  given  to  the  president  and 
cashier  to  discount  paper  without  the  intervention  and  assent  of 
four  directors,  as  required  by  the  lOlh  section  of  the  act  of  incorpo- 
ration. 
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Before  proceeding  to  state  the  evidence^  by  which  this  charge  is 
supported,  and  the  effect  to  which  in  our  judgment  it  should  be  etUi- 
tledy  it  will  be  well  to  ascertain,  and  settle,  the  degree  of  care  and 
diligence  which  the  law  required  in  the  defendants,  while  exercising 
the  trust  of  bank  directors,  and  what  responsibility  such  a  situation 
imposed  on  them. 

On  this  pointy  though  there  is  some,  we  do  not  conceive  there  is 
much  difficulty.  They  were  the  agents  or  mandataries  of  the  stock- 
holders, and  as  such  undertook  the  management  of  its  affairs,  accord- 
ing to  the  rules  prescribed,  by  their  charter,  and  by  the  by-laws 
made  in  pursuance  thereof.  By  the  provisions  of  the  Civil  Code,  in 
force  at  the  time  the  trust  was  undertaken,  and  at  the  period  the 
breach  of  it  was  alleged  to  be  committed,  agents  or  attorneys  in 
fact  were  made  responsible  not  merely  for  infidelity  in  the  manage- 
ment of  the  affairs  intrusted  to  them,  but  also  for  their  fault.  Civil 
Code,  p.  124,  art.  17.  The  only  correct  mode  of  ascertaining  whe- 
ther there  was  fault  in  an  agent,  is  by  inquiring  whether  he  ne- 
glected the  exercise  of  that  diligence  and  care,  which  was  necessary 
to  a  successful  discharge  of  the  duty  imposed  on  him.  That  diligence 
and  care  must  again  depend  on  the  nature  of  the  undertaking.  There 
are  many  things  which,  in  their  management,  require  the  utmost 
diligence,  and  scrupulous  attention,  and  where  the  agent  who  under- 
takes their  direction,  renders  himself  responsible  for  the  slightest  ne- 
glect There  are  others,  where  the  duties  imposed  are  presumed  to 
call  for  nothing  more  than  ordinary  care  and  attention,  and  where 
the  exercise  of  that  degree  of  care  suffices. 

The  directors  of  banks  from  the  nature  of  their  undertaking,  fall 
within  the  class  last  mentioned,  while  in  the  discharge  of  their  ordi- 
nary duties.  It  is  not  contemplated  by  any  of  the  charters,  which 
have  come  under  our  observation,  and  it  was  not  by  that  of  the 
Planters'  Bank,  that  they  should  devote  their  whole  time  and  atten- 
tion to  the  institution  to  which  they  are  appointed,  and  guard  it  from 
injury  by  constant  supurintendance.  Other  officers  on  whom  com- 
pensation is  bestowed  for  the  employment  of  their  time  in  the  affairs 
of  the  bank,  have  the  immediate  management.  In  relation  to  these 
officers,  the  duties  of  directors  are  those  of  control,  and  the  neglect 
which  would  render  them  responsible  for  not  exercising  that  control 
properly,  must  depend  on  circumstances,  and  in  a  great  measure  be 
tested  by  the  facts  of  the  case.  If  nothing  has  come  to  their  know- 
ledge, to  awaken  suspicion  of  the  fidelity  of  the  president  and  cash- 
ier, ordinary  attention  to  the  affairs  of  the  institution  is  sufficient. 
If  they  become  acquainted  with  any  fact  calculated  to  put  prudent 
men  on  their  guard,  a  degree  of  care  commensurate  with  the  evil  to 
be  avoided  is  required,  and  a  want  of  that  care  certainly  makes 
them  responsible. 

It  is  said  by  a  writer  of  great  authority  who  treats  of  the  doctrine 
of  mandate,  that  the  mandatary  can  not  excuse  himself  by  alleging 
a  want  of  ability  to  discharge  the  trust  undertaken.    That  it  will  not 
Vol.  IV.— 37 
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be  sufficieDt  for  him  to  say  he  acted  to  the  best  of  his  ability,  because 
he  should  have  formed  a  more  just  estimate  of  his  awn  capacity 
before  he  engaged  himself.  That,  if  he  had  not  agreed  to  become 
the  agent,  the  principal  could  have  fouod  some  other  person  willing 
and  capable  of  transacting  the  business  correctly.  This  doctrine/ if 
sound,  would  make  the  attorney  in  fact  responsible  for  every  error 
in  judgment,  no  matter  what  care  and  attention  he  exercised  in  form- 
ing his  opinion.  It  would  make  him.  liable  to  the  principal  in  aH 
doubtful  cases,  where  the  wisdom  or  legality  of  one  or  mote  altema^ 
tives  was  presented  for  his  consideration,  no  matter  how  difficult  the 
subject  was.  And  if  the  embarrassment,  in  the  choice  of  measures, 
grew  out  of  a  legal  difficulty,  it  would  require  from  him  knowledge 
and  learning,  which  the  law  only  presumes  in  those  who  have  made 
the  jurisprudence  of  their  country  the  study  of  their  lives,  and  which 
knowledge  often  fails  in  them  from  the  intrinsic  difficulty  of  the  sttbi> 
ject,  and  the  fallibility  of  human  judgment.  Po/Ater,  Traiie  du 
Mandatj  no.  48. 

It  is  no  doubt  true,  that  if  the  business  to  be  transacted,  presup- 
poses the  exercise  of  a  particular  kind  of  knowledge,  a  person  who 
would  accept  the  office  of  mandatary,  totally  ignorant  of  the  subject, 
could  not  excuse  himself  on  the  ground  that  he  discharged  his  trust 
with  fidelity  and  care.  A  lawyer,  who  would  undertake  to  perform 
-the  duties  of  a  physician;  a  physician,  who  would  become  an  agent 
to  carry  on  a  suit  in  a  court  ofjustice — ^a  bricklayer  who  would  pnn- 
pose  to  repair  a  ship,  or  a  landsman  who  would  embark  on  board  a 
vessel  to  navigate  her,  may  be  presented  as  examples  to  illustrate 
this  distinction.  Thus  it  was  a  provision  of  the  Spanish  law. — Oran 
culpa  es  aquel  que  se  trabaja  de  facer  oosa  que  non  sabe,  o  que  ie 
non  convient. — Par,  7,  /i7.  34,  /ey  5.  But  when  the  person  who 
is  appointed  attorney  in  fact,  has  the  qualifications  necessary  for  the 
discharge  of  the  ordinary  duties  of  the  trust  imposed,  we  are  of  opinion 
that  on  the  occurrence  of  difficulties,  in  the  exercise  of  it,  which  offer 
only  a  choice  of  measures,  the  adoption  of  a  course  from  which  loss 
ensues  can  not  make  the  agent  responsible,  if  the  error  was  one  into 
which  a  prudent  man  might  have  fallen.  The  contrary  doctrine 
seems  to  us,  to  suppose  the  possession,  and  require  the  exercise,  of 
perfect  wisdom  in  fallible  beings.  No  man  would  undertake  to  ren- 
der a  service  to  another  on  such  severe  conditions.  The  reason  given 
for  the  rule,  namely,  that  if  the  mandatary  had  not  accepted  the 
office,  a  person  capable  of  discharging  the  duty  correctly,  would  have 
been  found,  is  quite  unsatisfactory.  The  person  who  would  have 
accepted,  no  matter  who  he  might  be,  must  have  shared  in  common 
with  him  who  did,  the  imperfections  of  our  nature,  and  consequently 
must  be  presumed  just  as  liable  to  have  mistaken  the  correct  course. 
The  test  of  responsibility  therefore  should  be,  not  the  certainty  af 
wisdom  in  others,  but  the  possession  of  ordinary  knowledge;  and  by 
showing  that  the  error  of  the  agent  is  of  so  gross  a  kind,  that  a  man 
of  common  sense,  and  ordinary  attention,  would  not  have  fallen  mto 
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it  The  nde  which  fixes  respionsibility,  because  men  of  tmerrtng 
sagacity  are  supposed  to  exist,  and  would  hate  been  fofind  by  the 
principal,  appears  to  us  essentially  erroneous. 

With  this  exposition  of  the  duties  imposed  on  the  defendants,  as 
directors  of  the  bank,  and  the  responsibility  incurred  by  them,  we 
I^oceed  to  the  examination  of  the  first  charge  contained  in  the  peti- 
tion. 

The  evidence  on  this  head  establishes  the  fact  of  a  pernYission  hav- 
ing been  given,  by  the  board  of  directors  to  the  president  and  cashier 
to  discount  paper,  which  was  at  a  longer  date  than  sixty  days,  and 
it  is  also  proved  that  two  of  the  defendants,-  Abat  and  Lanna,  were 
present  when  this  power  was  granted  on  the  ISth  of  August,  1817. 
But  it  is  shown  tliat  a  few  days  after,  in  consequence  of  a  protest 
very  properly,  and  judiciously  made  by  one  of  the  directors,  De  l^ 
Croixy  before  a  notary  public  of  this  city  against  the  legality  and  cor- 
rectness of  the  proceeding,  the  order  granting  the  permission  was 
repealed.  This  repeal  took  place  on  the  24th  of  September,  of  the 
same  year,  and  was  made  6n  the  motion  of  one  of  the  defendants, 
Millaudon.  Had  it  been  proved  that  an  injury  was  sustained  by 
the  bank  in  consequence  of  this  improper  indulgence,  accorded  to  its 
olficers,  we  should  have  been  of  opinioifi  that  all  th6  directors  present 
at  the  deliberation  of  the  board,  who  did  not  oppose  the  measure^ 
would  have  been  responsible  to  the  stockholders  in  their  individual 
capacities.  It  was  an  open  and  gross  violation  of  the  charter,  which 
requires  the  president  and  four  directors  to  constitute  a  quorum  for 
discounts,  and  it  can  hot  be  excused  on  the  want  of  knowledge  of  itd 
impropriety,  fot  it  was  a  matter  on  which  no  difficulty  could  exist; 
the  language  of  the  statute  being  clear,  and  its  meaning  plain.  But, 
during  the  time  this  order  was  in  force,  it  is  not  shown  that  any  dis- 
oouhts  were  made  by  the  president  and  cashier  from  Which  loss  was 
sustained  by  the  bank.  It  is  true,  we  halve  proof  that,  after  this  time,  ^ 
the  cashier  secretly  advanced  the  president  money  on  his  notes,  but 
there  is  not  a  scintilla  of  evidence  that  the  defendants  had  any  know* 
ledge  of  his  doing  so,  or  that  ihey  connived  at  his  misconduct  in  this 
particular.  We  th^efore  conclude  this  charge  has  not  bden  stis* 
tained. 

II.  The  second  accusation  is  in  substance  the  same  as  the  first; 
and  is  equally  unsupported  by  proof.  It  alleges  fraud  in  the  defend- 
ants, by  their  assisting  the  president  and  cashier  to  discounft  paper, 
between  the  Sd  day  of  November,  1819,  and  the  1st  day  of  May, 
18d0,  without  the  aid  and  intervention  of  four  directors.  Now  it  is 
established  beyond  all  doubt,  that  the  cashier  disappeared  and  (as  it 
was  afterwards  discovered)  put  a  period  to  his  existence  on  the  I6th 
ef  October,  of  that  year,  and  that  Lanusse  reigned  bis  office  of  pre- 
sident on  the  very  day  on  which  it  is  alleged  the  connivance  ofi 
the  part  of  the  defendants  commenced,  viz:  on  the  dd  day  of  No- 
vember, 1819. 

III.  The  third  specification  of  misconduct  is  the  acts  of  the  defend- 
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ants,  in  transferring  to  the  bank  a  large  number  of  shares,  to  the 
amount  of  160,000  dollars  at  par,  when  it  was  well  known  to  them, 
and  so  the  foct  was,  that  the  stock,  at  the  time  the  transacticm  took 
place,  was  not  of  the  value  at  which  it  was  transferred. 

This  is  the  part  of  the  case  which  has  created  the  most  difficulty  in 
our  minds,  and  the  effect,  which  the  evidence  is  entitled  to,  cannot 
be  properly  understood,  without  a  full  statement  of  all  the  matters 
connected  with  the  transaction. 

So  far  back  as  the  year  1813,  we  find  a  resolution  of  the  board  of 
directors  to  purchase  stock  of  the  bank  to  the  amount  of  20,000  dollars 
at  twenty  per  cent,  below  par.  On  the  10th  of  July,  of  that  year, 
twenty-three  shares  were  taken  from  a  house  which  was  unable  to 
pay  its  notes.  On  the  13th  of  September,  another  resolution  was 
entered  into  to  purchase  stock  at  not  more  than  ten  per  cent,  below 
par,  so  that  the  stock  might  be  reduced  to  200,000  dollars.  By  the  first 
of  April,  1815,  we  see  the  determination  had  been  so  far  carried  into 
effect,  as  to  make  the  stock  held  by  individuals  amount  only  to  225,600 
dollars.  That  owned  by  the  bank  on  the  same  day  was  201,800 
dollars. 

In  the  commencement  of  the  year  1818,  an  attempt  was  made,  by 
persons  not  stockholders  in  the  bank,  to  take  the  portion  of  stock 
which  up  to  that  time  had  not  been  subscribed  for.  The  board  of 
directors  refused  them  permission  to  do  so,  but  afterwards  opened  the 
books  and  took  the  whole  stock  in  their  own  names,  for  themselves 
and  on  behalf  of  those  who  were  stockholders  at  the  time.  The 
capital  being  increased,  we  find  on  the  3d  of  April,  a  resolution  of 
the  board  of  directors  was  passed,  two  of  the  defendants,  Latina  & 
Millaudon,  being  present,  which  is  in  the  following  words:  <<  Con- 
sidering the  scarcity  of  specie,  it  was  resolved  that  the  president  be 
authorised  to  buy  shares  of  the  bank  not  above  par  and  the  stock  of 
the  institution  not  to  be  less  than  200,000  dollars." 

Between  the  date  of  this  resolution,  and  the  first  day  of  October, 
1819,  some  shares  were  purchased,  among  others,  forty-five  from  the 
defendant,  Lanna,at  par,  on  the  29th  June,  1819;  but  on  the  lOtb  of 
October,  1819,  it  appears  from  the  book  of  dividends  that  300,000 
dollars  was  then  held  by  individuals,  and  that  they  were  paid  dieir 
dividends  on  this  amount 

Such  being  the  amount  of  stock  at  that  time,  we  learn  by  a  state- 
ment made  by  the  cashier  eight  days  after,  and  eight  days  before  he 
committed  suicide,  that  75,000  dollars  had  been  purchased  on  account 
of  the  institution  within  the  preceding  week;  and  that  he  held  the 
defendant  Lanna's  notes  for  25,000  dollars  to  represent  stock  to  the 
same  amount,  which  sum  added  to  75,000  dollars  reduced  the  stock 
down  to  the  amount  to  which  it  was  directed  to  be  brought  by 
resolution  of  the  3d  of  April,  namely,  to  200,000  dollars. 

It  would  greatly  have  aided  the  court,  in  its  investigation  of  this 
matter,  if  the  evidence  afforded  any  clue,  by  which  we  could  ascer- 
tain whose  stock  was  purchased  between  these  two  periods  of  time, 
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namely,  the  first  and  eighth  of  October,  and  at  what  rate  it  wai 
bought.  But  there  is  an  hiatus  in  the  transfer  book  from  the  26th  of 
September,  181 9,  to  the  1 5fh  of  October  of  the  same  year,  (he  time  at 
which  those  transactions  took  place.  The  leaves  ap|[)ear  to  have 
been  cut  out.  It  would  be  improper  in  the  court  to  indulge  in  any 
suspicion  as  to  the  cause  of  this  mutilation  of  the  book,  or  by  whom  it 
was  made,  for  there  is  no  evidence  before  us;  it  was  in  its  present 
situation,  when  it  came  out  of  the  possession  of  the  defendants.  The 
plaintiffs  have  offered  to  supply,  by  parol  evidence,  in  this  tribunal, 
the  contents  of  that  portion  of  the  book  which  is  wanting,  by  copies 
taken  from  it  when  it  was  entire,  but  such  evidence,  not  having  been 
given  below,  could  not  be  received  here. 

We  cannot,  however,  disguise  our  impressions  of  the  extraordinary 
character  of  the  transactions.  The  cashier,  some  time  before  he  dis^- 
appeared,  must  have  been  aware  of  the  impending  ruin  which 
awaited  the  bank  and  himself.  That  at  such  a  time  and  under  such 
circumstances  when  the  institution  was  pressed  for  money,  and  with** 
out  specie  (o  meet  its  engagements,  he  and  the  president,  whose  exist^^ 
ence  was  at  stake,  or  what  is  more  dear  to  a  feeling  mind,  whose 
reputation  and  good  name  depended  on  sustaining  the  credit  of  th^ 
bank,  and  preventing  the  disclosure  of  their  misdeeds;  that  they  at 
such  a  moment  should  pay  out  100,000  dollars  for  bank  stock  is  almost 
beyond  credence.  If  indeed  the  persons  whose  stock  was  thus  taken 
at  that  time,  were  those  to  whom  money  had  been  privately  advanced  j 
an  explanation  is  given,  which,  though  it  shows  highly  culpable  con-i 
duct  on  the  part  of  the  .cashier  and  president,  still  enables  us  td 
account  for  their  conduct  on  the  ordinary  principles  of  human  action^ 
but  in  any  other  view  we  have  been  able  to  take  of  the  subject,  their 
motives  are  inexplicable. 

The  presumption  of  this  stock  not  having  been  transferred,  in  con-> 
sequence  of  a  sale  duly  and  bona  fide  made  to  the  president,  in  pul"- 
suance  of  the  resolution  of  the  3d  of  April,  1819,  is  much  heightened 
by  the  statement  of  the  cashier,  that  there  was  in  the  vaults  of  th^ 
bank  on  the  8th  of  October,  notes  of  Jean  Lianna,  one  of  the  defen^ 
dants,  for  25,000  dollars  which  represented  the  same  v&lue  in  stock. 
These  notes,  we  presume,  were  not  given  without  value  received, 
and  the  transaction  only  admits  of  two  explanations;  either  the  notes 
were  given  for  money  of  the  bank  loaned  by  the  cashier  to  the  de- 
fendant, and  the  former  thought  proper  to  consider  them  as  standhig 
in  the  place  of  stock,  or  the  money  was  obtained  on  a  bargain  for 
stock,  by  which  the  cash  was  immediately  paid,  and  the  stock  was 
to  be  transferred  at  some  future  time.  In  either  point  of  view,  the 
agreement  was  equally  reprehensible  on  the  part  of  the  defendant, 
I^nna.  It  was  a  breach  of  duty  as  flagrant  as  that  of  the  presidefr>c 
and  cashier.  There  is  no  safety  for  monied  institutions,  if  directors, 
who  are  appointed  by  the  stockholders  to  attend  to  their  affairs,  and 
are  placed  as  a  check  over  the  other  officers  of  the  bank,  shall  profit 
by  the  influence  their  station  confers,  to  draw  money  out  of  its  cof' 

37* 


438  SUPREME  COURT. 

[Percy  d  aU  v,  MilUiiidoo  et  ml.] 

fers,  in  any  other  way  bat  by  the  legal  and  ordinary  modes,  and  we 
doubt  much  whether  the  legality  of  the  transaction  can  be  cured  by 
giving  any  thing  else  in  payment  unless  it  is  shown  to  have  beea  as 
beneficial  to  the  institution,  as  the  money  improperly  obtained  would 
have  been.  The  disposition,  which  must  be  made  of  the  cause  at 
present,  does  not  render  it  necessary  to  express  a  definitive  opinion 
on  this  point,  but  our  present  impressions  are,  that  any  contract,  or 
agreement,  by  which  the  director  of  a  bank  obtains  money  belonging 
to  it,  from  any  of  its  officers,  contrary  to  the  rules  of  the  institution, 
is  null  and  void,  and  that  no  subsequent  consummation  of  that  con- 
tract supposing  it  to  be  executory,  can  cure  the  nullity. 

From  whom,  and  on  what  terms,  the  balance  of  the  stock  found 
in  the  vault,  viz,  75,000  dollars,  was  obtained,  the  evidence  leaves  us 
in  the  dark.  The  books  show  no  regular  transfer  of  it.  A  serious 
question  therefore  presents  itself,  whether  the  defendants  were  justi- 
fied in  reporting  as  correct,  transactions  of  the  cashier,  by  which  this 
stock  stood  in  the  place  of  cash.  It  is  in  evidence  before  us,  that  the 
defendants,  previous  to  their  proceeding  to  an  examination  of  the 
vault,  were  informed  of  the  culpable  transactions,  which  had  long 
existed  between  the  cashier  and  the  president;  and  were  also  instruct- 
ed that  the  books  theretofore  kept,  did  not  exhibit  the  true  state  of  the 
bank.  This  information,  joined  to  the  fact  of  the  cashier  having  dis- 
appeared, was  certainly  sufficient  to  put  them  on  their  guard,  and  it 
is  difficult  to  believe  they  then  considered  the  stock  worth  par;  under 
these  circumstances,  if  they  found  a  quantity  of  certificates  of  stock,  on 
which  the  cashier  had  advanced  money  without  obtaining  a  regular 
transfer  of  them,  we  do  not  thinktheyactedjudiciously  inreceivingthem 
as  cash,  unless  there  was  strong  doubt  of  the  solvency  of  those  to  whom 
the  money  had  been  paid.  But  if  the  stock  was  their  own,  and  the 
title  to  it  was  not  in  the  bank,  a  much  higher  degree  of  responsibility 
was  incurred  by  reporting  the  transaction  to  be  correct. 

We  are  inclined,  however,  to  think  that,  if  the  certificates  so  found 
were  those  of  persons  other  than  the  defendants,  they  should  not 
be  held  responsible;  on  the  ground,  that  on  finding  the  certificates 
there,  they  supposed  the  whole  transaction  correct,  and  that  they 
presumed  these  evidences  of  stock  had  come  regularly  into  the  hands 
of  the  cashier.  In  the  confusion  and  alarm  necessarily  attendant 
on  the  disappearance  of  that  officer,  while  the  doors  of  the  bank  were 
besieged  by  the  multitude,  who  demanded  payment  of  its  notes,  it 
would  not  be  surprising  if  their  inquiry  was  not  so  complete,  nor 
their  judgment  so  correct,  as  it  would  have  been  under  other  circum> 
stances.  But  if  it  should  turn  out  on  a  further  investigation  that  this 
stock  was  their  own,  that  it  had  not  been  transferred,  so  as  to  make 
the  contract  binding  on  the  bank,  or  sold  above  the  market  price; 
and  that  they  reported  it  to  stand  correctly  in  place  of  cash,  then  we 
should  be  of  opinion  that  no  statement  of  theirs,  pronouncing  the 
transaction  regular,  could  at  all  place  them  in  another  situation  than 
they  would  have  stood  in,  had  no  such  report  been  made;  and  that^ 
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if  no  regular  transfer  existed  of  the  stock  at  the  time  the  cashier  dis- 
appeared, the  defendants  still  owe  the  money,  they  obtained  on  the 
deposit  of  it. 

The  counsel  for  the  plaintiffs  has  proposed  a  mode  of  ascertaining 
to  whom  the  stock  belonged,  which  he  considered  infallible.  We 
have  endeavored  to  avail  ourselves  of  it;  but  we  have  been  unable 
to  come  to  a  satisfactory  conclusion,  by  the  means  indicated.  An 
examination  of  the  names  of  the  persons,  who  held  the  stock  on  the 
first  day  of  October,  1819,  compared  with  those  who  were  owners  of 
it,  at  a  subsequent  time,  would,  if  a  difference  existed  between  them, 
certainly  raise  an  almost  irresistible  presumption,  that  the  stock  found 
wanting  at  the  last  period,  was  that  which  had  come  into  the  hands 
of  the  cashier  in  the  intermediate  space  of  time.  But  this  fact  does 
not  establish  whether  the  stock  so  wanting,  came  into  the  hands  of 
the  cashier,  by  a  regular  transfer;  in  consequence  of  a  sale  made  to 
the  president,  or  by  private  agreement  with  the  cashier.  We  there- 
fore think  the  justice  of  the  case  requires  it  to  be  remanded.  The 
parties,  being  now  apprised  of  the  point  which  the  court  considers 
material,  will  be  enabled  to  come  prepared  to  elucidate  it  with  all 
the  proof  in  their  possession,  or  within  their  reach. 

As  the  case  is  one  of  great  magnitude  and  embraces  a  variety  of 
matter,  we  have  thought  the  ends  of  justice  would  be  promoted  by 
expressing  an  opinion  on  the  other  heads  of  accusation  alleged  in 
the  petition.  It  will  narrow  the  grounds  of  contest  on  the  next  trial, 
and  promote  the  discovery  of  truth  by  confining  the  attention  of  the 
parties  in  the  court  below,  to  what  is  really  material. 

IV.  The  fourth  ground,  on  which  responsibility  is  alleged  is  the 
report  of  the  defendants  when  appointed  to  examine  the  officers  of 
the  bank,  after  the  disappearance  of  the  cashier;  their  reporting  the 
cash  to  be  correct,  when  there  was  a  deficit  of  14,000  dollars. 

The  report,  made  by  the  defendants,  is  found  on  an  entry  made  on 
the  book  of  deliberations,  in  the  following  words:  "  On  Mr.  Lanna's 
motion,  Resolved^  that  all  the  transactions  of  this  bank,  as  well  as  the 
vault  and  promissory  notes,  acceptances  and  bills  receivable  in  the 
port  folio,  having  been  found  correct,  according  to  the  statement  of  the 
book  keeper,  the  late  Bailly  Blanchard  be  discharged,  and  his  bond 
considered  as  void. 

The  propriety  of  this  report,  as  preliminary  to  a  motion  for  the 
discharge  of  the  cashier  and  his  securities,  will  be  considered  here- 
after. In  reference  to  this  accusation,  although  it  did  not  state  the 
facts  correctly,  it  does  not  authorise  us  to  hold  the  defendants  respon- 
sible. It  is  proved  that  a  great  deal  of  zeal  and  activity,  judiciously 
exercised,  were  displayed  by  the  defendants  to  secure  the  debt  which 
Lanusse  owed  for  overdrawing,  that  security  was  obtained  for  it, 
and  that  it  was  paid.  It  is  also  shown  that  every  exertion  was  made 
to  secure  the  balance  due  by  him  on  the  notes  discounted.  What- 
ever therefore  may  have  been  the  motives  of  the  committee  in 
making  the  report,  as  the  bank  was  not  placed  in  a  worse  situation 
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than  it  otherwise  would  hare  been,  in  relation  to  Lannssei  we  do 
not  think  the  plaintiffi  can  fix  responsibility  on  the  defendants,  on  this 
ground. 

V.  The  next  accusation  is  the  note  given  to  discharge  the  cashier's 
bond,  and  of  all  the  transactions  which  this  litigation  has  developed, 
it  appears  to  us  the  most  unjustifiable.  It  exhibits  gross  and  culpable 
negligence  on  the  part  of  two  of  the  defendants,  Abat  and  Millaudon, 
and  on  the  part  of  the  other,  Lanna,  who  was  surety,  an  attempt  to 
deceive  the  bank  to  his  own  advantage.  The  defendants  formed 
the  committee  which  had  examined  the  vault  They  were  apprised 
of  the  culpable  conduct  of  the  cashier.  They  had  full  evidence  of  it, 
furni^ed  under  his  own  hand,  before  the  unfortunate  man  terminated 
his  existence  by  a  voluntary  inflicted  death.  They  knew  the  dis- 
tress to  which  the  institution  was  reduced,  was  owing  to  his,  and  the 
president's  breach  of  duty.  Yet  with  a  perfect  knowledge  of  all 
these  facts,  Lanna,  the  surety,  moved  the  board  to  discharge  the 
cashier,  and  consider  the  bond  void,  every  thing  being  found  correct} 
and  the  other  def^dants  made  no  opposition  to  it.  The  most  charitable 
eoubtruction  of  motives  can  find  little  or  no  apology  for  such  conduct. 

There  is  no  doubt  the  defendant,  Lanna,  is  still  responsible  on  the 
bond,  and  whether  judgment  can  not  be  given  against  him,  on  the 
present  state  of  the  pleadings  is  a  question  we  reserve  until  the  case 
be  finally  decided,  as  we  do  the  responsibility  of  the  defendants,  Abat 
and  Millaudon,  for  permitting  such  a  determination  to  be  taken  with- 
out opposition  on  their  part. 

VI.  As  to  the  charge  of  voting  sums  to  the  officers  of  the  bank,  in 
addition  to  their  salary,  we  do  not  see  any  thing  which  may  not  be 
reconciled  to  a  wish  to  reward  zeal  and  merit,  or  what  they  consi- 
d^ed  such,  in  the  service  of  the  institution. 

But  one  of  the  payments,  that  of  1000  dollars  to  the  attorney  of 
the  bank,  stands  on  different  grounds.  The  resolution  granting  it,  is 
of  date  the  25th  of  March,  1820,  and  the  following  is  a  translation 
of  the  order,  which  was  signed  by  two  of  the  defendants,  Abat  and 
Millaudon:  ^Sesolvedy  That  in  case  a  suit  is  brought  by  the  stock- 
holders, against  the  president  and  directors  of  the  bank,  that  Mr.  A. 
L.  Duncan  will  be  employed  to  defend  the  latter,  and  that  1000  dol- 
lars be  allowed  him  for  his  services."  When  bank  directors  are  in 
contest  with  the  stockholders,  and  the  fidelity  and  prudence  of  the 
agency  of  the  former  are  at  issue,  wq  think  each  should  pay  their 
own  counsel.  There  is  just  as  much  ground,  for  making  the  directors 
responsible  for  the  attorney  the  stockholders  would  employ. 

VII.  The  seventh  accusation  is  completely  disproved.  It  is  shown 
that  all  the  stock  subscribed  for  has  been  paid. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  that  the  case  be 
remanded  for  a  new  trial,  and  that  the  appellees  pay  the  costs  of  this 
appeal. 

Hennthj  for  the  plaintiffs. 

Mazureau  and  Orymes^  for  the  defendants. 
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Weimprender  v.  Fleming.     VIII,  N.  S.  95. 

FIRST  District. 

A  party  cannot  proceed,  at  once,  by  the  via  execuiiva  and  via 
ordinaria.     If  he  do,  the  order  of  seizure  is  to  be  set  aside. 

The  plea  of  non  numeraid  pecunid  can  only  be  met  by  evidence 
of  the  numeration  of  the  money,  as  stated  in  the  act,  not  by  proof  of 
a  pre-existing  debt.  « 


Baudin  v.  Roliff  et  al     VIII,  N.  S,  98. 

In  a  sale  ander  execution,  if  the  terms  be  that  as  soon  as  the  bayer  pays,  the  title  will 

pass,  he  most  pay  before  he  acqolres  it 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  cause  has  been  already  before  the  court,  and  was  remanded 
to  have  the  question  of  alleged  fraud  in  the  conveyance  to  the  de- 
fendants tried  by  a  jury.  The  whole  case  has  been  submitted  to 
them,  and  a  verdict  has  been  given  for  the  plaintiff;  from  the  judg- 
ment rendered  in  conformity  therewith,  the  defendants  appealed. 

A  full  statement  of  the  case  will  be  found  in  the  former  opinion, 
rendered  by  this  tribunal,  a  report  of  which  is  given  in  the  first  vo- 
lume of  the  New  Series  of  Martinis  Reports^  165.  It  is  suflScient  for 
the  understanding  of  the  decision  now , about  to  be  pronounced,  to 
state: 

That  the  suit  is  one  for  land,  and  that  the  plaintiff  claims  a  title  to 
the  premises  in  dispute  in  virtue  of  a  purchase,  made  by  him  from 
one  Alston,  who  bought  at  a  sale  made  under  an  execution  issued  at 
the  suit  of  the  present  plaintiff,  and  one  Conway,  against  a  certain 
Oliver  Pollock,  their  debtor.  The  defendants  contend,  that  by  the 
terms  of  the  adjudication,  as  well  as  the  general  principles  of  law  in 
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matters  of  this  kind,  no  title  ever  passed  to  Alston,  and  that  conse- 
qaentljr  none  could  be  acquired  by  the  petitioner  under  him. 

The  sale  took  place  under  the  Spanish  government.  The  adjudi- 
cation is  in  the  following  words:  ^  No  bidder  having  appeared  except 
the  said  Don  P.  Lewis  Alston,  he  is  considered,  as  he  is,  the  lawful 
owner  of  said  land  and  plantation  of  one  thousand  arpents,  that  did 
belong  to  Don  Oliver  Pollock,  as  he  is  the  last  and  better  bidder,  for 
the  sum  of  5360  dollars,  in  virtue  of  which,  I  have  signed  this,  with 
the  two  assisting  witnesses,  appraisers,  and  their  witnesses,  as  soon 
as  he  pays  the  said  sum  of  5360  dollars." 

Two  questions  are  presented  under  this  adjudication. 

1.  Whether  any  title  passed  to  Alston,  until  he  paid  the  purchase- 
money?  and  ^ 

2.  Whether  it  has  been  so  paid? 

We  think  there  can  be  no  doubt  but  the  condition  was  that  which 
our  law  denominates  suspensive,  depending  on  a  future  event.  The 
purchaser  is  declared  to  be  the  lawful  owner  of  the  land,  as  soon  as 
he  pays  the  money  bid;  he  is,  therefore,  not  the  owner,  until  the' 
money  be  paid. 

But  it  is  contended,  though  the  money  was  not  actually  paid,  yet 
this  was  a  question  entirely  between  the  plaintiff  in  execution  and 
the  purchaser,  and  that,  if  the  former  thought  proper  to  release  or 
discharge  the  latter,  or  take  any  thing  else  in  lieu  of  the  money,  the 
debtor  can  not  complain,  and  the  title  is  not  less  vested  in  the  buyer. 
This  position  we  consider  true,  provided  no  act  between  the  plaintiff 
and  the  bidder  deprives  the  defendant  of  the  benefit  of  the  sale  made 
of  his  property.  But  to  this  doctrine,  there  are  obviously  the  excep- 
tions which  grow  out  of  purchases  made  on  certain  conditions  and 
stipulations:  for,  if  the  parties  choose  to  make  a  particular  agreement 
on  this,  or  on  any  other  subject,  their  contract  is  the  law  ^hich  go- 
verns them,  unless  the  agreement  be  void,  as  contravening  some 
principle  of  public  policy. 

The  plaintiff  in  the  present  action,  together  with  one  Conway,  were 
the  persbds  at  whose  suit  the  property  now  in  dispute  was  sold  in 
execution,  and  purchased  by  Alston.  Pollock,  the  owner  of  the  land, 
owed  the  petitioner  a  balance  of  a  large  judgment  which  the  latter 
had  recovered  against  him  several  years  before,  and  was  also  indebted 
to  Conway,  who,  as  his  surety  in  that  suit,  had  paid  Baudin  a  con- 
siderable 6uni  of  money,  in  discharge  of  the  debt  due  by  Pollock. 
They  joined  in  a  petition  to  the  Spanish  tribunals  for  a  sale  of  the 
land;  and  as  Conway  was  still  surety  for  Pollock,  it  of  course  followed, 
that  whatever  money  could  be  made  from  the  sale  of  the  defendant's 

i)roperty  was  to  be  first  applied  to  the  satisfaction  of  the  judgment  in 
avor  of  Baudin.    The  balance,  if  any,  was  to  be  paid  to  Conway, 
the  surety. 

Years  elapsed  after  the  sale  without  the  money  being  paid  by 
Alston,  the  purchaser,  or  any  steps  being  taken  by  Baudin  or  Con- 
way to  enforce  the  payment.    In  the  year  1S14,  Baudin  commenced 
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an  action  against  the  heirs  of  Alston,  requiring  them  to  be  put  in 
possession  of  the  land  on  their  paying  the  sum  of  5360  dollars,  the 
pnrcb«t$e*money,  or  that  in  default  of  their  making  said  payment,  the 
land  should  be  sold  to  pay  and  satisry  the  debt  due  to  the  petitioner. 
In  the  petition,  he  states  the  sum,  yet  due  to  him  by  I^ollock,  to  be 
-8800  dollars,  with  interest  and  costs.  To  this  demand  the  defend- 
ants appeared  and  answered,  and,  after  considerable  litigation,  the 
cause  terminated  in  April,  1817,  by  a  judgment,  which  decreed  that 
the  plaintiff  should  recover  of  the  defendants  the  sum  of  5350  dollars, 
to  be  paid,  however,  as  the  judgment  states,  ^^by  the  defendants  to 
the  petitioner,  by  the  sale  of  the  right,  title  and  interest  of  the  said 
defendants  to  the  said  tract  (the  land  purchased  by  their  ancestor), 
which  is  hereby  ordered  to  take  place  in  due  form  of  law;  and  it  is 
further  ordered,  th^t  if,  at  the  sale  hereby  directed,  the  said  land  shall 
not  sell  for  the  above  mentioned  sum,  the  said  defendants  shall  not 
be  liable  to  pay  to  the  petitioner  any  further  sum  than  the  proceeds 
of  the  sale  to  be  tasuie  of  the  said  tract  of  land,  and  that  they  be  fojc- 
ever  released  from  any  further  liability  to  the  said  petitioner  on 
account  of  the  demand  made  in  his  petition.  This  decree  is  not  to 
affect  the  rights  of  any  other  party  or  parties,  than  those  above  named; 
and  it  is  further  ordered,  that  the  costs  of  the  suit  be  paid  from  the 
proceeds  of  the  sale  above  ordered." 

Under  this  judgment,  an  execution  issued,  the  land  mentioned  in 
it  which  is  that  now  sued  for,  was  seized,  sold,  and  bought  by  thu 
plaintiff,  for  the  sum  of  4490. 

Whether  the  judgment  was  entered  up  by  consent,  or  was  rendered 
by  the  court  on  considerations  of  the  equity,  as  well  aa  law  of  the 
case,  does  not  appear,  nor  is  it  very  materisd  to  inquire.  The  plain- 
tiff by  not  appealing  from  it,  and  by  carrying  it  into  execution,  is  as 
much  bound  by  it,  as  if  it  had  been  preceded  by  his  assent. 

The  effect  of  it,  it  is  contended,  was  to  discharge  the  purchaser; 
that  the  plaintiff  had  a  right  to  do  so  in  any  manner  he  chose:  that 
the  title  vested  in  Alston,  by  satisfaction  being  made  in  this  way  as 
completely  as  it  would  have  done  by  the  payment  of  the  purchase- 
money. 

This  is  true:  but  Baudin  could  not  discharge  the  defendant  in  exe- 
cution for  a  larger  sum  than  was  due  to  him.  By  the  original  sale, 
Alston  had  purchased  the  premises  for  5360  dollars,  which  money 
was  to  go,  first,  to  the  satisfaction  of  the  balance  due  on  the  judg- 
ment to  Baudin,  and  the  remainder,  if  any,  to  be  paid  to  Conway. 

Now,  if  the  whole  amount  for  which  the  land  was  sold  to  Alston 
was  not  due  to  Baudin,  then,  he  could  not  discharge  the  purchaser 
for  the  whole,  and  if  Alston  did  not  pay  the  whole  amount,  or  was 
not  released  for  the  whole,  no  title  vested  in  him;  for,  by  the  express 
terms  of  his  purchase,  he  is  not  the  owner,  until  he  pays  the  entire 
amount,  viz. ,  5360  dollars. 

Conway  was  no  party  to  the  proceedings.  He  could  not  be  bound 
by  them,  and  a  judgment  by  which  Alston^is  heirs  were  to  be  dis- 
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charged  by  the  sale  of  the  land  cannot  affect  him.  They  yet  owe  to 
him  the  balance  due  between  the  amount  coming  to  Baudin,  and  that 
at  which  their  ancestor  purchased,  unless  they  have  some  other  cause 
to  show  against  the  debt,  than  that  proceeding  from  the  judgment, 
rendered  between  Baudin  and  them. 

The  plaintiff,  by  his  own  showing  only,  establishes  the  amount  due 
to  him  at  that  time,  to  be  4300  dollars.  The  defendants  insist  it  does 
not  exceed  2468  dollars.  It  is  immaterial  which  we  adopt,  though 
we  may  remark  that  we  have  been  unable  to  find  any  evidence  or 
record  that  will  carry  the  balance  as  high  as  the  plaintiff  states  it 
Either  will  bring  us  to  the  same  result,  for  neither  amounts  to  the 
purchase-money  which  Alston  was  to  pay.  It  has  been  argued  that 
the  4300  dollars  due  Baudin,  with  the  costs  of  the  suit,  against  Alston's 
heirs,  which  were  directed  to  be  paid  out  of  the  sale  of  the  land, 
amounted  to  4490  dollars,  the  price  at  which  he  purchased  it 
Admitting  this  to  be  true,  4490  dollars  was  not  the  price  at  which 
the  land  was  originally  sold,  but  5360  dollars,  and  the  payment  of 
this  sum,  or  a  discharge  from  those  entitled  to  receive  it,  was  neces- 
sary to  give  a  title  to  Alston,  for  it  was  on  that  condition  he  pur- 
chased. 

Lastly,  it  has  been  contended  that  no  person  can  set  up  this  defence 
but  Conway,  or  his  heirs;  that  the  defendants  cannot,  who  are  entire 
strangers  to  the  transaction.  They  are  in  possession  of  the  land. — 
The  action  is  a  petitory  one.  The  plaintiff  must  show  title.  That 
which  he  produces  shows  the  title  of  Pollock  never  was  vested  in 
the  party  in  whose  right  he  claims.  He,  consequently  produces 
nothing  which  could  authorise  the  coiut  to  declare  him  to  be  the 
owner  of  the  property  sued  for. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  there  be 
judgment  for  the  defendants  as  in  case  of  nonsuit,  with  costs  in  both 
courts. 

Moreau  and  Watts^  for  the  plaintiff. 

Preston^  for  the  defendants. 
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Robinson  v.  M'Cay,  Curator.     yiII,N.  S.  106. 

The  landlord's  privilege  ib  not  lovt,  bj  the  curator's  removal  of  property  nibject  thereta 

COURT  of  Probates,  Parish  of  St  Tammany. 

PoBTEB,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  488  dollars,  for  house  rent,  and  asserts  that  the 
debt  is  privileged,  on  the  furniture  and  other  movables  found  in  the 
house  at  the  decease  of  the  tenant. 

The  answer  contains  a  general  denial,  a  plea  of  ptescription,  and 
averment  that  the  debt  is  not  privileged. 

>  The  court  below  considered  the  debt  as  prbved,  and  the  plea  of 
prescription  not  sustained,  but  it  refused  to  allow  any  privilege  and 
directed  the  plaintiff  to  be  paid  as  a  chtrographary  creditor.  From 
this  judgment  the  petitioner  appealed. 

The  reason  given  by  the  judge  for  rejecting  the  demand  of  the 
plaintiff  to  be  paid  as  a  privilege  creditor,  is  the  curator  being  per- 
mitted to  remove  the  objects  subject  to  the  lien,  without  any  assertion 
of  claim  on  the  part  of  the  lessor.    Louisiana  Code,  2679. 

We  think  the  judge  erred.  The  representatives  of  an  estate  can 
do  nothing  which  will  destroy  or  impair  a  claim  existing  on  the 
deceased's  person  or  property,  at  the  moment  of  his  decease.  In  this 
uistance,  the  removal  by  the  curator  cannot  have  the  effect  of  de- 
stroying the  privilege,  because  the  lessor  could  not  exercise  his  privi- 
lege on  the  thing  subject  to  it. 

The  law  makes  it  the  duty  of  the  former  to  take  the  property  into 
his  possession,  sell  it,  and  after  the  sale  to  settle  the  order  of  privi- 
leges contradictorily  with  the  other  creditors.  This  power  is  express- 
ly recognised  by  the  3323d  article  of  the  Louisiana  Code.  The  pro- 
ceeds in  the  hands  of  the  curator  represented  the  thing.  The  want 
of  power  in  the  lessor  to  seize,  prevented  the  prescription  from  run- 
ning against  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  plaintiff  recover  from 
the  defendant,  as  curator  of  the  estate  of  H.  H  Patilb,  the  sum  of 
488  dollars;  to  be  paid  as  a  privilege  on  the  movable  effects  of  the 
lessee  found  in  the  house  leased  at  the  death  of  the  lessor;  and  it  is 
.  further  ordered,  that  the  defendant  aforesaid,  pay  the  costs  in  both 
courts. 

Vol,  IV.— 38 
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Biyan  v.  Turnbull  et  ai.    YIII,  N.  S.  108. 

The  words  of  m  prison  bound  bond  need  not  be  e«entitllj  the  same,  as  those  of  the  ferm 

in  the  set 
The  sureties  on  it,  cuinot  discharge  themselfes  bj  surrendering  the  prineipaL 

THIRD  District^  Judge  of  the  Second  presiding. 

PoRT£R,  J.y  delivered  the  opinion  of  the  court 

The  plaintiff  brought  suit  against  one  Stewart,  and  obtained  judg- 
ment against  him.  He  was  arrested  on  a  writ  of  capias  ad  aatU^ 
faciendum^  and  gave  the  defendants  as  sureties  to  keep  the  prison 
limits.  The  petition  charges  the  debtor  to  have  violated  his  engage- 
ipent  by  departing  from  the  limits  of  the  prison,  and  avers  the  re- 
sponsibility of  the  defendants  as  a  consequence  of  said  departure. 

The  answer  consists  of  a  general  denial,  and  an  averment  that 
there  is  no  breach  of  the  condition  of  the  bond,  because  the  respon- 
dents took  the  body  of  Stewart  and  surrendered  him  into  the  custody 
of  the  deputy  sheriff,  who  was  jailor  of  the  parish,  and  that  the  sheriff, 
after  his  surrender,  permitted  Stewart  to  depart  from  the  limits.  The 
court  below  gave  judgment  against  the  defendants  and  they  appealed. 

Two  points  have  been  made  in  this  court. 

1 .  That  the  bond  does  not  pursue  the  statute  under  which  it  was 
t^en,  and  is  void. 

2.  That  the  surrender  of  the  debtor  into  the  custody  of  the  sheriff 
discharged  the  sureties. 

I.  The  condition  of  the  bond  is  in  the  following  words:  ^  Whereas 
on  the  17th  day  of  March  last,  there  was  issued  from  out  of  the 
clerk's  office  of  the  third  judicial  district,  in  the  parish  of  West  Feli- 
ciana, and  state  of  Louisiana,  a  writ  of  capias  ad  satisfaciendutn^ 
at  the  suit  of  Mary  S.  Bryan  against  Charles  Stewart,  and  the  said 
Charles  Stewart  having  surrendered  his  body  to  the  sheriff,  in  execu- 
tion of  said  writ.  Now,  therefore,  if  he,  the  said  Charles  Stewart 
will  keep  within  the  limits  of  the  prison  bounds,  of  said  parish  of 
West  Feliciana,  and  state  aforesaid,  which  bounds  are  prescribed  and 
set  apart  by  the  parish  judge  and  two  justices  of  the  peace,  in  con- 
formity with  the  law  in  such  cases  made  and  provided,  (it  being  the 
limit  of  the  parish,)  and  not  depart  therefrom,  without  paying  or 
satisfying  the  said  Mary  S.  Bryan  or  her  legal  representatives  the 
sum  of  2682  dollars  and  21  cents;  ten  per  cent,  interest  on  the  stimof 
2922  dollars  and  21  cents,  Trom  the  24th  of  May,  1825,  until  the  20th 
of  November,  1826,  and  like  interest  on  2682  dollars  and  21  cents, 
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from  the  last  date  until  paid,  also  the  sum  of  22  dollars  22  cents, 
and  1  dollar  62)  cents  for  said  capias  ad  salis/aciendum^  or  be  other- 
wise discharged  according  to  law,  then  and  in  such  case  the  obli- 
gation to  be  void,  and  of  no  effect,  otherwise  to  be  and  remain  in  full 
force  and  virtue  in  law/'  The  condition  of  the  bond  which  the  sta- 
tute directs  is,  *<  That  the  debtor  shall  not  break  or  depart  from  the 
bounds,  without  the  leave  of  the  court,  or  being  released  b7  the  order 
of  the  plaintiff,  at  whose  suit  he,  the  debtor,  is  confined."  The  words 
of  the  bond,  taken  in  this  case,  though  they  do  not  literally  pursue 
those  of  the  statute,  are  substantially  the  same,  and  do  not  in  any 
respect  vary  the  contract  which  would  have  been  formed,  had  the 
very  language  of  the  act  been  pursued. 

We  have  repeatedly  decided  that  in  whatever  form  parties  chose 
to  bind  themselves,  they  would  be  bound.  The  law  of  the  Recopila- 
ciofif  under  which  these  decisions  were  made,  was  imperative  on  the 
court,  and  its  equity  is  as  striking  as  its  commands  are  clear.  It  was 
certainly  not  intended  to  say  that  every  bond,  which  parties  might 
sign,  was  valid — ^but  that  every  engagement,  entered  into  on  a  good 
and  lawful  consideration,  was  binding,  no  matter  what  form  was 
given  to  the  contract.  The  bond  in  this  instance,  had  a  lawful  con- 
sideration, and  we  think  the  breach  of  the  condition  authorised  the 
obligee  to  sue  on  it.  The  case  can  not  in  any  respect  be  distinguished 
from  that  of  Wood  ei  al.  v.  Tick,  10  Mari.  196. 

It  has  been  contended  that  the  bond  was  taken  since  the  passage 
of  the  act  repealing  the  ancient  laws  of  the  country;  but  a  reference 
to  the  date  shows  it  to  have  been  given  before. — Had  it  been  entered 
into  after,  we  should  then  have  had  the  question  presented  to  us, 
whether  in  the  absence  of  any  positive  law,  we  could  have  adopted 
a  better  rule  than  that  which  was  contained  in  the  Recopilacion,  but 
this  it  is  unnecessary  to  decide. 

II.  The  equity  of  permitting  the  sureties  to  discharge  themselves 
from  responsibility  by  surrendering  the  body  of  their  principals  to  the 
sheriff,  has  been  strongly  pressed  on  us,  and  the  argument  is  certainly 
not  without  weight.  But  we  do  not  feel  authorised  on  such  a  consi- 
deration, to  relieve  the  defendants,  contrary  to  the  express  terms  of 
their  obligation;  having  entered  into  an  agreement  by  which  they 
became  responsible,  unless  certain  events  took  place,  it  is  not  in  the 
power  of  the  court  to  add  to,  or  diminish  any  of  the  grounds  on  which 
their  liability  was  to  cease.  The  right  of  bail  to  surrender  the  prin- 
cipal, where  they  are  bound,  for  his  appearance  to  answer  the  judg- 
ment of  the  court,  is  given  by  a  provision  of  the  Code  of  Practice, 
and  no  such  provision  is  made  in  relation  to  sureties  for  the  prison 
bounds.*  The  according  of  such  a  privilege  in  the  one  case,  and  the 
silence  in  regard  to  it  on  another,  offer  a  strong  reason  for  believ- 

'  *'  This  reasmiiii^  of  the  coart  it  ib  impossible  to  evade;  but  it  is  amasing  that  the 
state  has  not  (1839)  after  ten  years,  chaDged  the  condition  of  the  bond  of  grace  to  the 
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ing  that  it  was  tbe  intention  of  the  legislature  to  make  a  difference 
between  them.  We  have  looked  through  all  the  books  within  our 
reach,  and  we  can  not  find  a  single  case  where  such  a  right  has  been 
claimed  on  behalf  of  sureties  for  prison  bounds,  and  yet  the  instances 
must  have  been  numerous  where  it  was  their  interest  to  surrender 
the  debtor's  body  and  consign  him  to  close  custody.  Code  of  Pnu> 
tice,  230,  730. 

It  is,  therefore,  ordered,  adjudged  and  decreed^  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs 
M  Caleb,  for  the  plaintiff. 
fVattSy  for  the  defendants. 


in  V.  Naba.     VIII,  N.  S.  113. 

FIRST  District. 

Plaintiff  nonsuited,  he  not  having  proved  his  case. 


Bailey  et  al.  v.  Baldwin.     YIII,  N.  S.  114. 

PARISH  Court  of  New  Orleans. 

If  the  party  trusted  be  solvent  at  the  time,  his  ceasing  to  be  so 
does  not  render  the  party,  who  trusted  him,  liable. 

The  Code  of  Practice  does  not  dispense  with  an  amicable  demand. 
See  Mead  t^.  Oakley,  7  N^  S.  264,  with  the  note  of  the  editor. 

By  Porter,  J.: — The  remaining  question  relates  to  the  costs. 
The  parish  juc^  formed  his  opinion  on  the  549th  and  169th  articles 
of  the  Code  of  Practice,  and  concluded,  iSoaX  as  no  real  tender  had 
been  made,  the  defendant  must  pay  the  cost,  although  the  plaintiffs 
had  not  made  an  amicable  demand. 
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The  169th  article  of  the  Code  of  Practice  says,  there  shall  no  longer 
be  any  necessity  for  an  amicable  demand  in  writing.  It  is  impos- 
sible not  to  believe  it  was  the  intention  of  the  legislature  still  to  re- 
quire a  demand  should  be  made  verbally.  Had  they  intended  to 
abolish  it  entirely,  they  would  certainly  have  said,  it  shall  no  longer 
be  necessary  to  make  an  amicable  demand.  The  549th  article  does 
no  more  than  re-enact  the  provision,  found  in  our  laws  previous  to 
the  passage  of  the  Code  of  Practice.  By  them,  the  party  cast  was 
to  pay  the  costs,  and  a  real  tender  compelled  the  plaintiff  to  proceed 
at  the  risk  of  paying  them,  if  he  did  not  recover  more  than  the  sum 
deposited  by  bis  adversary.  These  laws  were  never  understood  to 
do  away  the  necessity  of  an  amicable  demand,  and  we  do  not  see 
why  they  should  have  a  greater  effect  by  being  found  in  the  Code. 
They  could  well  stand  together  before,  and  they  may  do  so  now. 
7  N.  &  264. 


Bawle  V.  Skipwith  et  al.    YIII,  N.  S.  118. 

No  judgment  by  de&olt  can  be  taken,  until  all  legal  objeciiona  are  dispoeed  of; 

THIRD  District,  Judge  of  the  Second  presiding. 

PoKTEK,  J.,  delivered  the  opinion  of  the  court 

This  case  has  been  already  before  the  court,  and  was  remanded 
for  further  proceedings,  and  on  its  return  to  that  of  the  first  iustanice, 
judgment  by  default  was  taken  against  the  defendants,  and  the  judg- 
ment made  final.  They  came  into  court,  and  mov^  to  have  the 
judgments  set  aside,  on  different  grounds  alleged  by  them;  but  the 
judge  refused  to  do  so,  ooncQiving,  that  by  the  547th  and  548th  arti- 
cles of  the  Code  of  Practice  he  had  no  power  to  touch  the  decree  of 
the  court    The  defendants  appealed. 

When  the  cause  was  last  before  the  court,  it  was  presented  to  us 
on  exceptions,  filed  to  the  petition.  We  decided  that  the  court  below- 
had  erred,  in  sustaining  one  of  the  exceptions,  and  we  also  examined 
and  passed  on  all  the  others  which  depended  on  the  pleadings. 
Those  which  required  proof  to  support  them,  were  not  noticed,  and 
one  was  expressly  reserved,  as  involving  an  inquiry  into  the  merits. 

We,  therefore,  think  there  was  an  error  in  the  court  of  the  first 
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instance  giving  jodgment  by  de&nlty  while  these  eaceptioiis  weie 
undisposed  oil  One  of  them  was  the  all^ation  of  the  wife,  that  she 
was  not  responsible;  because  the  contract,  although  entered  into  hj 
her  in  Molido,  was  in  fact  an  ^igagement,  where  she  was  surety  Sot 
her  husband,  and  was  a  defence  on  the  merits. 

It  is»  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered  and  decreed,  that  the  case  be  remanded  to  the  district 
court,  to  be  proceeded  in  according  to  law,  the  appellee  pa]ring  costs 
of  this  appeal 


Fisher  et  al.  v.  Brig  Norval  et  al.    YIII,  N.  S.  120. 

If  the  master  g}WB  a  receipt  lor  goods  left  on  tlie  beach,  thej  are  at  the  risk  of  the  ship. 

FIRST  District. 

PoETER,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  recover  the  value  of  thirty-five  bales  of 
cotton,  which  were  sent  by  the  plaintifl^  to  be  shipped  on  board  the 
brig  Norval,  and  received  by  the  captain.  They  were  suffered  to 
remain  on  the  levee,  and  during  the  night  following  their  delivery, 
were  burnt  and  consumed.    It  is  not  shown  how  the  fire  originated. 

The  cotton  was  sent  down  late  in  the  evening;  but  the  defendants 
having  received,  and  receipted  for  it,  their  responsibility  must  be  go- 
verned by  the  same  rules  as  if  it  had  been  delivered  early  enough  to 
permit  them  to  put  it  on  board  the  same  day. 

It  is  proved,  that  the  cotton  was  left  exposed  on  the  levee  without 
any  person  to  watch  it,  and  it  is  proved  that  it  is  not  customary  in 
the  city  to  put  any  person  as  a  guard  over  cotton  bales,  in  the  situr 
ation  in  which  ihey  were  placed. 

Our  Code,  2735,  enacts,  that  carriers  and  watchmen  maybe  liable 
for  the  loss  or  damage  of  things  entrusted  to  their  care,  unless  they 
can  prove  that  such  Toss  or  damage  has  been  occasioned  by  aoddental 
and  uncontrollable  events. 

We  think  the  view,  which  the  judge  a  ^[uo  took  of  the  case  is  a 
correct  one.  He  considered  there  was  negligence  in  the  defendants 
permitting  the  cotton  to  be  exposed  all  night  on  the  levee,  to  theft. 
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fire  and  other  accidents,  without  some  person  to  take  care  of  it  We 
view  the  transaction  in  the  same  light  It  is  not  the  care  which  a 
prudent  man  would  take  of  his  own  property,  and  the  defendants 
must  show  such  care  to  excuse  them  from  the  loss  which  has  occurred. 
It  is  not  a  good  excuse  to  say,  that  it  is  not  customary  to  place  a 
watch  over  property,  such  as  this.  If  any  such  custom  has  been 
introduced  in  this  city,  by  those  who  have  had  the  property  of  others 
transmitted  to  them  for  sale  or  transportation,  the  sooner  they  are 
informed,  that  such  custom  cannot  control  the  law,  and  will  not  be 
recognised  by  courts  of  justice,  the  better. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  afomed,  with  cost& 

ATCaieb,  for  the  plaintifb. 

Eusiis,  for  the  defendants. 


Mayor  et  ah  v.  Maighan.    YIII,  N*  S.  133. 

PARISH  Court  of  New  Orleans. 

If  the  matter  in  dispute,  be  under  the  value  of  300  dollars,  the 
Supreme  Court  can  not  act  on  the  case. 

Although  the  defendant  alleges  that  this  small  sum  is  part  of  a 
larger  sum  that  plaintiflb  will  continue  to  demand  of  him.  See  Mil- 
laudon  v.  Judge  of  Jefferson,  6  N.  S.  84. 
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Bulloc  V.  Parthet    Vm,  N.  S.  123. 


The  judgment  mnet  follow  tiie 

PARISH  Ck>urt  of  New  Orleans. 

Maetin ,  J.,  delivered  the  opinion  of  the  court 

The  defendant  and  appellant  assigns  as  error  apparent  on  the  face 
of  the  record,  a  discrepancy  between  the  judgment  and  the  verdict, 
on  which  it  purports  to  be  grounded. 

The  verdict  is  in  these  words:  '<  The  jury  find  a  verdict  for  574 
dollars,  96  cents  in  fovor  of  the  plaintiff,  in  cash — the  said  plaintiff  to 
receive  one-half  of  the  proceeds  of  the  outstanding  debts  and  goods 
left  behind  by  the  defendant,  say  751  dollars  87  cents  of  goods,  and 
946  dollars  18  cents  in  notes  and  debts,  as  charged  in  the  defendant's 
account" 

The  judgment  is  for  574  dollars  96  cents  in  cash,  751  dollars  87 
cents  in  goods  and  946  dollars  18  cents  in  notes  and  debts,  &c. 

Now  by  examining  the  defendant's  account  to  which  the  verdict 
eiqpressly  refers,  it  appears  that  the  two  last  sums  are  the  whole  of 
the  goods  unsold  and  debts  not  collected,  of  which  the  jury  intended 
the  plaintiff  to  receive  one-half  only.  Hie  error  is  manifest  and 
obvious. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  that  the 
plaintiff  recover  from  the  defendant  the  sum  of  five  hundred  and 
seventy-four  dollars  and  ninety-eight  cents — and  that  the  defendant 
account  to  the  plaintiff,  or  transfer  to  him  one-half  of  the  goods  un- 
sold and  left  behind,  and  one-half  of  the  notes  and  debts  uncollected, 
the  plaintiff's  said  half  being  three  hundred  and  seventy-five  dollars 
and  ninety-three  cents  in  goods,  and  four  hundred  and  seventy-three 
dollars  and  nine  cents  in  notes  and  debts,  the  appellee  paying  costs 
in  this  court  and  the  appellant,  below. 

Moreau  and  Saukj  for  the  plaintiff. 

Canon,  for  the  defendant 
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Bailey  v.  Taylor.    VIII,  N.  S.  124. 

FIRST  District 

By  Porter,  J.^ — We  know  of  no  law  which  authorises  a  surveyor 
of  the  customs  to  direct  a  forcible  entry  and  ouster  of  possession  of 
property  of  the  United  States.  If  the  defendant  held  wrongfully, 
there  were  legal  means  of  evicting  him. 


Jardela  i^.  Abat     VIII,  N.  S.  1S6. 

COURT  of  Probates  of  New  Orleans. 

Under  the  old  Code  a  donation  of  a  slave  not  made  before  a  no- 
tary, and  in  the  presence  of  two  witnesses,  was  void.  Civil  Code, 
220,  art  53. 


Meilleur  et  al.  v.  Coupry.     VIII,  N.  S.  128. 

A  alaye  under  thirty  yean  of  age,  cannot  be  presumed  to  have  been  emancipated. 

< 

COURT  of  Probates  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court . 

The  heirs  of  Louise  Rilieuz,  obtained  a  rule  against  Coupry,  who 
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had  obtained  letters  testamentary  on  her  estate,  to  show  catise  why 
they  should  not  be  revoked,  on  a  suggestion,  that  he  was  a  slave,  and 
therefore  incapable  of  exercising  the  office  of  testamentary  executor. 
He  contended  that  he  was  a  free  man:  the  court  thought  otherwise. 
The  letters  were  revoked,  and  he  appealed. 

His  counsel  urges,  in  this  court,  that  the  appellees  have  not  esta- 
blished their  heirship,  and  are  without  interest  in  this  case.  An  ex- 
amination of  the  record  shows,  that  this  point  was  not  made  below. 
The  applicants  must  be  considered  as  plaintiffs,  and,  as  such,  not 
bound  to  establish  their  capacity  as  heirs,  while  it  was  not  denied. 
The  appellant  was  called  on  to  show  cause;  he  did  so,  by  denying  he 
was  a  slave,  and  this  was  the  only  issue  before  the  court. 

It  was  admitted  that  he  was  born  of  a  slave  mother;  that  his  mo- 
ther's owner  has  ever  resided,  and  still  resides,  in  New  Orleans;  that 
he  is  twenty-seven  or  twenty-eight  years  of  age:  that  he  has  enjoyed 
his  freedom  for  fourteen  years  and  been  married  as  a  free  man. 

On  these  facts,  it  is  clear,  he  was  born  a  $Iave,  and  must  continue 
so,  unless  he  was  emancipated:  as  he  is  under  the  age  of  thirty  years, 
and  the  lawful  emancipation  of  a  slave  cannot  take  place  before  that 
age,  the  presumption  of  a  legal  emancipation  which  might  result  from 
his  long  possession  of  his  freedom,  is  repelled,  from  the  evident  impos- 
sibility of  his  legal  emancipation  having  taken  place,  and  the  legal  iai- 
possibility  of  a  slave  becoming  free,  without  a  legal  emancipation. 

Prescription  can  no  more  avail  him,  than  it  would  the  possessor  of 
property,  evidently  out  of  commerce. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  with  costs. 

Seghers,  for  the  plaintiff, 

De  JlrmaSy  for  the  defendant. 


Corkery  v.  Boyle.     VIII,  N.  S.  130. 

PARISH  Court  of  New  Orleans. 

Heldj  that  a  note  given  by  one  partner  to  the  other,  by  reason  of 
his  surrendering  up  to  him  the  merchandise  which  remained  unsold, 
is  not  without  consideration  on  the  part  of  the  payee. 
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Millaudon  v.  Police  Jury  of  Jeflferson.    VIII,  N.  S.  132. 

'  Authentic  acts  are  full  evidence  against  the  parties  and  those  who  claim  under  them. 

FIRST  District 

Mabtin 9  J.^  delivered  the  opinion  of  the  court. 

The  petitioner  slates  that  he  is  the  owner  of  a  plantation^  on  die 
right  bank  of  the  Mississippi^  which  is  hardened  with  a  servitude  in 
&vor  of  certain  inhabitants  of  the  shores  of  lake  Barrataria,  who  bad 
a  right  of  way  over  his  plantation,  from  the  river  to  the  lake;  that 
the  police  jury  of  the  parish  of  Jefferson  pretend  that  he  is  bound  to 
keep  in  repair  a  public,  road  or  highway  over  his  said  plantation, 
from  its  front  to  the  depth  or  back  line,  and  are  incessantly  harass- 
ing him  with  orders  to  keep  said  highway  in  repair,  and  vexatious 
proceedings,  in  consequence  of  said  orders:  he  prayed  and  obtained 
an  injunction,  &a 

The  defendants  pleaded  the  general  issue,  and  averred,  that  ever 
since  there  was  a  settlement  made  on  the  shores  of  the  lake,  there 
has  been  a  highway,  royal  or  public  road  through  the  plantation  of 
the  petitioner,  leading  from  the  river  to  the  lake,  which  the  owner  of 
it  has  ever  been  bound  to  keep  in  repair,  &c. 

The  injunction  was  made  perpetual,  and  the  defendant  appealed. 

The  record  shows  that,  about  the  year  1779,  Governor  Galvez  set- 
tled a  few  families  on  the  shores  of  lake  Barrataria,  and  he  caused  to 
be  opened,  at  the  public  expense,  a  royal  or  public  road  or  highway, 
taking  the  ground  therefor,  by  equal  proportions,  from  the  planta- 
tions, through  which  it  passed. 

That  in  the  act  of  sale  of  the  premises  in  1803,  by  Lartigue  to 
Dominique  BoiUigny,  there  is  a  clause,  by  which  the  vendor  states, 
that  a  plantation  owes  a  public  road,  which  it  is  bound  to  keep  in 
repair.  A  similar  clause  is  inserted  in  the  act  of  sale  of  Dominique 
Boulfgny  to  Lewis  Bouligny,  in  1810,  as  well  as  in  the  sale  from 
Lewis  Bouligny  to  Tricou  ei  a/.,  from  whom  the  petitioner  bought 

Now,  these  auth.entic  acts  are  entitled  to  full  faith  against  the  par- 
ties and  the  petitioner,  who  holds  under  the  vendees,  of  every  thing 
which  the  parties  had  in  view,  and  which  constitutes  the  object  of  the 
act.    Pothier  on  Obligations,  701. 

The  object  of  the  act  was  to  describe  the  thing  sold,  the  advantages 
which  it  had,  and  the  burden  which  had  been  imposed  on  it 

Now,  the  parol  testimony  and  documents  establish,  that  Galvez 
laid  out  a  public  road,  from  the  Mississippi  to  lake  Barrataria,  taking 
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the  groond  from  the  plantations  along  the  boondaries  of  whidi  it 
passed.  After  the  lapse  of  half  a  oentniyy  it  most  be  piesomed  that 
the  proprietors  consented  to,  or  were  indemnified  fpr,  the  sacrifice; 
that  the  road  was  kept  in  repair  hj  them  and  their  successors  is 
proved.  In  the  oldest  deed  that  is  produced,  executed  a  quarter  of  a 
century  ago,  the  burden  imposed  on  the  land  is  stated;  a  clause  re- 
cognises it  in  two  subsequent  acts  of  sale,  to  which  reference  is  made. 
In  one  of  these  acts,  introduced  by  the  plaintiff,  the  road  is  traced  and 
marked  eamtno  reaL  It  is  in  vain  that  the  appellant's  counsel  urges;, 
that  the  police  jury  were  not  parties  to  these  deeds,  and  therefore 
can  not  claim  any  right  from  them.  We  have  seen  that  parties  must 
be  bound  by  their  own  declarations:  and  when  the  law  requires 
these  declarations  to  be  written,  it  matters  not  into  what  acts  they 
are  consigned:  they  are  not  the  less  the  declarations  of  the  parties, 
who  must  be  l>ound  by  them,  and  in  cases  like  the  present  those  who 
derive  their  rights  from  the  parties  who  made  tbese^  declarations, 
must  take  them  affected  with  all  the  legal  consequences  of  these 


It  is  in  evidence,  that  by  an  agreement,  in  1817,  subscribed  by  a 
number  of  proprietors,  it  was  agreied  that  the  road  diouid  be  removed 
from  one  side  of  the  Bayou,  by  which  it  ran,  to  the  other;  it  being 
thought  that,  both  those  who  use  the  road,  and  those  who  were  bound 
to  repair  it,  would  be  therefore  benefitted.  This  circumstance  does  not 
affea  the  present  case:  the  question  is  not  as  to  the  particular  part  of 
the  petitioner's  estate  the  road  is  to  run  through,  but  as  to  his  obliga- 
tion to  repair  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court,  be  annulled,  avoided  and  reversed,  the  injunc- 
tion dissolved,  and  that  the  appellee  pay  costs  in  both  courts. 

SegAerSy  for  the  plaintiff. 

C.  Derbigny,  for  the  defendants. 


JUNE  TERM)  1899i  467 


EASTERN  IHSTRICT,  JUNE  TERM,  1839. 


-w 


Pkatfen'  Bunk  of  Georgki  •.  AUard.    VlII,  N.  S.  136i 

It  M  now  m  0etfl«I  role,  tbat  a  porehsser  with  m  kDo«rl6dj;e  o^  tA  eiiatin((  iBor^g[e, 

eamiot  mTail  himself  of  tho  wuf  of  rogktry. 

MRST  District 

MARTiKy  J.y  delivered  the  opinion  of  the  court. 

This  is  an  hypothecary  action  against  the  third  possessor  of'  the 
mortgaged  preniisesi  who  resists  the  plaintifis'  pretensions  on  the 
ground  that  the  premises  were  purchased  on  the  production  of  the 
ceitificate  of  the  recorder  of  mortgages,  which  did  not  mention  the 
mortgage  on  which  the  present  suit  is  brought;  the  premises  lying  in 
the  parish  of  St.  Bernard,  within  the  county  of  Orleans. 

The  plaintiffs  contended,  that  both  the  defendant  and  his  veudot 
resided  in  the  parish  of  St.  Bernard,  in  the  office  of  the  parish  judge 
of  which  the  plaintiffs'  noortgage  was  recorded,  a  circumstance  with 
which  both  vendor  and  vendee  were  acquainted,  that  they  made  an 
attempt  to  obtain  from  the  said  judge  a  certificate  which  did  not 
state  said  mortgage,  and  being  unable  to  obtain  it,  they  canoe  to  the  city 
of  New  Orleans,  where  the  deed  of  sale  was  executed,  although  the 
land  lay  in  a  different  parish,  with  a  view  to  frustrate  the  plaintiffs 
from  their  right  of  mortgage. 

There  was  judgment  against  the  defendant,  and  he  appealed. 

His  counsel  has  first  called  our  atteutioa  to  a  bill  of  exceptiions  to 
Vol.  IV.— 39 
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the  opinion  of  the  district  judge,  who  admitted  the  testimony  of  the 
parish  judge,  to  establish  that  the  defendant  had  notice  of  the  mort- 
gage. The  testimony  was  objected  to,  on  the  ground  that  the  mort- 
gage was  not  recorded  in  the  proper  office,  to  wit,  that  of  the  recor- 
der of  mortgages,  in  the  city  of  New  Orleans,  and  no  evidence  was 
admissible  to  prove  notice  to  the  defendant,  but  the  certificate  of  that 
officer. 

The  appellant *8  counsel  has  contended  that,  the  law  having  re- 
quired that  mortgagees  should  give  legal  notice  to  third  parties  of  their 
mortgages,  by  causing  them  to  be  recorded  in  a  particular  office,  the 
absence  of  this  formality  is  evidence  that  the  mortgagee  is  satisfied 
with  the  security  which  the  mortgagor  otherwise  presents,  or  relies 
on  his  honesty  to  prevent  an  alienation  of  the  mortgaged  property, 
to  the  injury  of  the  mortgagee. 

2.  That  knowledge  in  the  purchaser  is  not  equivalent  to  notice. 

3.  That  when  the  mortgagee  intends  to  establish  fraud  in  the  pur- 
chaser, by  aiding  the  mortgagor  in  committing  a  fraud,  he  ought  not 
only  to  prove,  but  to  allege  the  fraud,  in  order  to  enable  the  piucha- 
aer  to  disprove  it. 

A  number  of  French  authorities  have  been  introduced,  from  which 
it  appears,  beyond  contradiction,  that,  in  the  tribunals  of  France, 
knowledge  in  the  purchaser  does  not  prevent  him  from  resisting  the 
mortgagee's  claim,  when  the  legal  inscription,  or  record  of  the  mort- 
gage, in  the  proper  office,  has  been  neglected. 

But,  in  this  country,  the  legislature  appears  to  have  introduced 
the  converse  of  this  proposition. 

The  old  Civil  Code,  464,  art.  52,  in  order  to  protect  the  good  faith 
of  those  who  may  be  ignorant  of  mortgages,  and  to  prevent  fraud, 
required  them  to  be  recorded  in  the  office  of  a  recorder  of  the  mort- 
gages, in  the  city  of  New  Orleans,  for  the  whole  territory.  To  per- 
mit, therefore,  the  bad  faith  of  a  person,  who  has  a  knowledge  of  the 
existence  of  a  mortgage,  to  avail  himself  of  the  protection  provided 
by  this  law,  for  the  good  faith  of  the  ignorant,  would  be  rather  to 
thwart,  than  to  promote,  the  views  of  the  legislator. 

In  the  next  article,  the  Code  speaks  of  mortgages  not  registered  in 
the  time  prescribed,  and  authorises  their  registry,  on  an  order  of  the 
judge,  and  directs  that  such  mortgages  shall  have  effect  against  third 
persons,  being  bona  Jide;  i,  e.^  ignorant  of  the  existence  of  the  mort- 
gage, from  the  date  of  the  registry. 

From  a  close  examinatiou  of  the  part  of  the  Napoleon  Code,  which 
treats  of  the  inscription  of  mortgages,  (3,  18,4,}  we  find  that  no 
single  expression  is  used  therein  which  shows  that  the  legislator  had 
bona  fide  parties  in  contemplation. 

Hence  it  is  not  extraordinary  that  the  jurisprudence  of  our  decis- 
ions has  established  the  distinction  which  the  legislature  has  pointed 
out. 

Accordingly,  in  the  case  of  Morris  v.  Trndeau,  1  N,  S.  396,  we 
held  that  a  registry,  made  at  a  period  in  which  the  order  of  the  judge 
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was  required,  was  sufficient  notice  to  third  parties,  notwithstanding 
the  order  had  not  been  obtained. 

•  In  Doubrere  v,  Grillier's  Syndics,  2  N.  S.  171,  we  said  that  when 
it  appears  from  circumstances  dehors  an  act,  sous  seing  privikj  that 
it  was  executed  at  the  time  on  which  it  bore  date,  or  possession  of 
the  property  sold  had  followed  it,  the  sale  would  have  effect  against 
third  persons  from  the  day  of  the  execution  of  the  act,  notwithstand- 
ing it  was  not  registered.  See  also  the  case  of  De  Fiechier's  Syndics, 
V.  Degruys,  5  N.  S,  426,  and  Martinez  v.  Lay  ton  et  al.^  4  iVl  &  361. 

These  last  decisions,  in  construction  of  the  old  Code,  article  228, 
have  not  escaped  the  attention  of  the  legislature,  and  the  spirit  of 
them  has  been  incorporated  in  the  2242d  article  of  the  new  Code. 

We  take  it  now  to  be  a  settled  rule,  that  the  actual  knowledge  of 
a  purchaser  of  an  existing  mortgage  is  equivalent  to  the  notice  re- 
sulting from  the  registry:  coi>seqnently  that  the  absence  of  the  record 
of  a  mortgage  is  no  evidence  of  the  mortgagee's  intention  not  to  rely 
thereon. 

Pleadings  in  this  state  are  confined  to  petition  and  answer.  The 
plaintiff  needs  not  deny  the  &cts  pleaded  in  avoidance  of  his  claim, 
in  the  answer,  in  order  to  be  admitted  to  disprove  them  or  call  on  the 
defendant  to  establish  them.  The  plaintiff  may  resort  to  the  excep- 
tions of  non-age,  coverture,  violence,  fraud,  prescription, and  the  like, 
without  pleading  them,  because  he  is  not  permitted  to>iepty. 

But  the  appellant's  counsel  has  urged  that  fraud  is:  not  presumed, 
but  must  be  proved;  ergo^  it  must  be  alleged,  and  the  appellee  might 
have  amended  his  petition  for  an  injunction. 
.  Non-age,  coverture,  violence,  &c.,  must  all  be  proved,  yet  \he 
plaintiff  to  whom  a  release  would  be  opposed  by  the  answer,  may 
avail  himself  of  any  of  these  exceptions  without  ^pleading  it  If  it 
were  admitted,  that  because  by  an  amendment,  a  party  might  bring 
a  charge  of  fraud  before  the  court,  and  therefore  he  must  amend,  it 
would  follow  that  in  every  case  these  may  be  rebutted,  &c.,  by  way 
of  amendment,,  whenever,  by  the  former  practice,  they  were  ne- 
cessary. 

We  think  the  court  did  not  err  in  overruling  the  appellant's  coun- 
sel's objection  to  the  introduction  of  evidence  to  show  knowledge  in 
the  purchaser  before  the  sale  of  the  existing  mortgage. 

Fagot,  the.  judge  of  the  parish  of  St.  Bernard,  deposed  that  the 
appellant  was  present  at  the  passation  of  the  notarial  act,  by  which 
Louis  N.  Allard,  his  father  and  vendor,  acquired  the  premises,  that 
the  act  which  contained  a  mention  of  the  mortgage  now  sought  to 
be  enforced,  was  read  aloud  in  his  presence,  and  that  the  appellant 
went  out  to  look  for,  and  brought  a  \i«itness,  who  was  wanting  to 
subscribe  the  act;  and  the  witness  afterwards  delivered  to  the  appel- 
lant, at  his  request,  a  copy  of  the  said  act  of  sale.  That  after  the  act 
of  sale  of  the  premises,  by  Liouis  N.  Allard,  to  the  appellant,  was 
passed  and  recorded  in  the  witness's  office,  the  appellant  brought  for 
his  signature  the  sketch  of  a  certificate  of  the  mortgage  recorded  in  the 


460  SUPREIME  COURT. 

[Planters*  Bank  dtGeargin,  v.  ADard.] 

witness's  office,  as  affecting  the  premises,  in  which  that  sought  to  be 
enforced  was  not  stated.  Witness,  noticing  the  omission,  refused  to 
sign  the  certificate,  unless  said  mortage  was.inserted,  but  the  appel- 
lant said  he  wanted  no  certificate  m  which  said  mortgage  was  in- 
serted; that  the  sketch  of  a  certificate  presented  was  drawn  by  his, 
the  appellant's  lawyer,  and  the  object  of  it  was  to  annul  the  mortgage 
sought  to  be  enforced. 

'  From  the  above  testimony,  it  appears  to  us  the  inferior  judge  did 
not  err,  in  concluding  that  the  appellant  bought  the  premises  with 
the  perfect  knowledge  that  they  were  burdened  with  the  mortgage, 
against  which  he  seeks  relief  in  this  court. 

But  his  counsel  urges  that,  admitting  this  fact,  still,  as  it  appears 
that  the  mention  of  the  mortgage  in  the  act  of  sale  to  his  fkther  and 
vendor,  was  accompanied  by  a  covenant  of  the  then  vendor  to  re- 
lieve the  vendee  from  the  burden  of  the  mortgage,  and  that  in  the 
certificate  of  the  recorder  of  mortgages,  stating  the  absence  of  the 
incumbrance,  he  might  fairly  find  evidence  of  the  performance  of  the 
covenant  of  his  intermediate  vendor. 

The  district  judge  has  thought  otherwise.  The  appellee's  counsel 
have  invoked  as  an  evidence  of  the  appellant's  bad  faith,  his  attempt 
to  induce  the  parish  judge  to  violate  his  duty,  by  hiding  the  truth 
and  giving  a  false  certificate.  It  is  true,  this  attempt  of  the  appellant, 
though  no  evidence  of  his  good  faith,  at  the  time  it  was  made,  is  no 
absolute  evidence  of  dishonesty  at  the  time  of  the  purchase.  It  may 
have  had  some  influence  on  the  inferior  judge,  and  we  are  not  ready 
to  say  it  ought  not  to  have  any.  Men  ought  to  be  deterred  from  the 
commission  of  a  dishonest  act,  by  the  reflection  that  it  will  render 
their  deviation  from  the  path  of  rectitude  more  easily  believed,  in 
other  instances. 

The  magnitude  of  the  sum  for  which  the  land  was  mortgaged, 
20,000  dollars,  and  the  delayed  time  of  payment,  have  been  pre- 
sented by  the  appellee's  counsel  as  violent  presumptions  that  the  ap- 
pellant was  not  deceived  by  the  recorder's  certificate. 

Afler  a  close  examination  of  the  case,  we  have  come  to  the  con- 
clusion, that,  as  the  case  turns  on  a  simple  question  of  fact,  on  the 
tolution  of  which  it  is  far  from  clear  that  the  district  judge  erred,  we 
ought  not  to  reverse  the  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Morsty  for  the  plaintiffs. 

Seghers,  for  the  defendant. 
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Abat  t>.  Holmes.    VIII,  N.  S.  145. 

If  a  party  be  not  cited,  and  jndgment  be  had  against  him  and  he  imprisoned  thereon,  he 

may  avail  himself  of  the  want  of  citation. 
In  a  suit  against  partners,  service  on  the  sister  of  one  of  them,  at  his  house,  is  irregular. 
A  party  imprisoned,  sued  to  make  a  surrender,  may  reconvene  the  plaintiff  in  damages 

for  a  wrongful  imprisonment 

FIRST  District. 

P0RTSR9  J.,  delivered  the  opinion  of  the  coart. 

The  petitioner  alleges,  that  judgment  was  rendered  in  his  favor 
against  the  firm  of  C.  C.  Whitman  &  Co.,  for  the  sum  of  1003  dol- 
lars, with  interest.  That  this  firm  was  composed  of  three  partners, 
viz:  Whitman,  Howard  and  the  defendant,  who  were  all  liable  in 
9olido  for  the  debt 

That  on  the  dd  of  November,  1827,  the  defendant  was  arrested  oa 
a  writ  oi  capias  ad  salisfaciendum;  that  since  his  arrest  his  co-obli- 
gors have  discharged  part  of  the  debt,  and  that  there  remains  now 
due  the  sum  of  ^409  dollars  16  cents,  for  which  the  defendant  made 
no  satisfaction,  although  he  has  been  fourteen  months  imprisoned. 

The  petition  concludes  that  the  defendant  be  compelled  to  deliver 
a  schedule  of  his  property  on  oath,  and  transfer  the  same  to  his  credi- 
tors, agreeably  to  *<  an  act  for  the  relief  of  insolvent  debtors  in  actual 
custody,  and  for  establishing  prison  bounds  for  the  public  jails  and 
for  other  purposes,"  approved  March,  25th,  1808. 

The  defendant's  answer  admits  the  imprisonment,  but  denies  the 
legality  of  it.  He  denies  that  there  is  any  judgment  against  him  in 
favor  of  the  plaintiff,  and  concludes  by  praying  remuneration;  that  in 
consequence  of  the  illegal,  oppressive  and  wrongful  imprisonment,  he 
has  sustained  from  the  acts  of  the  plaintiff,  the  latter  be  condemned 
to  pay  the  sum  of  1000  dollars  with  costs  of  suit. 

The  plaintiff  filed  an  exception  to  the  answer,  on  the  ground,  that, 
in  the  suit  in  which  the  writ  had  issued,  the  defendant  had  pleaded 
satisfaction  of  the  judgment.  The  judge  was  of  opinion,  that  no  cita- 
tion having  been  served  on  the  defendant  in  the  suit,  in  which  the 
capias  ad  salisfaciendum  had  issued,  the  petition  filed  in  this  case 
should  be  dismissed.  But  he  considered  this  was  not  a  case  in  which 
iremuneration  could  be  asked  and  ordered  that  the  defendant's  prayer 
for  damagesi  should  be  overruled. 

The  plaintiff  appealed  from  this  decision,  and  the  defendant  has 
prayed,  that  so  much  of  the  decree  as  dismissed  his  prayer  in  remu 
deration  should  be  amended. 

89* 
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[Abat  •.  HoliiMt.] 

The  fact  of  the  defendant  not  having  been  regularly  cited  in  the 
case  of  the  plaintiff  against  Whitman  &  Co.,  is  clearly  established.  The 
return  of  the  sheriff  in  that  case  was,  *<  served  a  copy  of  petition  and 
copy  of  citation  in  the  French  and  English  languages,  on  C.  C.  Whit^ 
man,  by  leaving  the  same  with  his  sister,  Miss  Whitman,  at  hisdomi- 
cil,  in  Delor  street,  betv^een  Tchoupitoulas  and  Magazine  streets, 
Dec.  29,  1826." 

The  Code  of  Practice^  article  198,  requires  citatiofeid  in  suits  against 
a  partnership,  to  be  served  on  one  of  the  firm  in  person,  or  at  their 
store  or  counting  house,  by  delivery  to  their  clerk  or  agent.  The 
return  here  shows  the  service  to  have  been  made  at  the  house  of  one 
of  the  partners,  and  does  not  state  the  citation  was  delivered  to  a 
clerk  or  agent  of  the  firm.  It  was  therefore  contrary  to  law,  and 
could  not  be  the  basis  of  a  judgment,  unless  the  want  of  it  has  been 
waived  by  some  act  of  the  defendants. 

The  first  ground  taken  to  support  the  waivter,  is  the  eilence  of  the 
defendant,  after  notice  of  judgnient  was  served  on  him.  But  no  such 
consequent  can  in  our  opinion  follow  the  neglect  to  make  oppoei* 
tion.  It  is  not  so  enacted  by  positive  law,  and  without  such  a  pn^ 
•vision,  the  court  can  see  no  ground  for  declaring  the  defendant  aban- 
doned his  right;  because  he  did  not  assert  it  the  moment  he  was 
aware  of  its  infringement. 

It  is  shown  the  defendant  has  been  fourteen  months  in  eonfi&e*- 
mettt,  under  the  writ  of  capias  ad  salisjbcienckim^  and  it  is  ftirther 
riiown^  that  since  he  wae  confined,  he  endeavored  to  be  restored  to 
his  lit>erty  by  application  to  the  court,  under  whose  authofily  the 
wtit  issued.  This  application  was  grounded  on  the  feet  of  one  of 
fais  co^iebtors  having  neen  imprisoned  on  the  same  judgment,  and 
discharged  out  of  custody  by  the  plaintiff  in  execution. 

The  application  to  be  discharged  out  of  custody,  in  conseqiieacie 
of  an  act  of  the  plaintiff*  did  not,  in  our  opinion,  admit  there  was  a 
legal  cause  for  imprisonment.  This  is  quite  different  from  a  man 
pleading  non  est  factum^  and  payment  for  an  obligation  which,  never 
existing,  cannot  have  been  paid.  Bat  a  judgment,  improperly 
obtained,  may  be  discharged  by  some  subsequent  act  of  the  party 
obtaining  it,  and  such  act^  and  the  attempt  by  the  defendant  to  profit 
by  it,  do  not  necessarily  imply  that  the  judgment  was  legal. 

The  defendant  pernlitting  himself  to  be  arrested  on  the  writ  of 
eapittsad  satisfaciendum  is  next  relied  on,  as  evidence  of  his  acqui* 
eeeenfce  in  the  legality  of  the  judgment.  If  this  be  true,  the  writ  htid 
the  same  effect  one  hour,  or  one  minute,  after  the  defendant  xnm 
arrested,  as  it  has  now.  The  provisions  m  the  Code  of  Practice,  %\% 
and  913,  evidemtly  apply  to  cases,  where  the  party  cast  has  stood  by 
and  suffered  the  money  to  be  made  by  a  sale  of  his  property,  as  may 
be  seen  by  the  corresponding  part  oPthe  work  in  French.  They  can 
have  no  application  to  the  execution  of  the  jndgment  by  imprison- 
ment; for  then  the  attempt  of  the  plaintiff  to  enforce^he  judgment^  Iff 
arresting  the  defendant,  would  deprive  hiln  of  all  msmmid  oppo8iliM# 
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[Abftt  9.  Bolnafl.] 

Betiv^en  flhe  seizure  and  sale  of  his  goods,  time  is  aiforded  to  mabe 
opposition ;  for  the  execution  does  not  obtain  its  object^  in  other  words, 
is  not  executed,  until  the  sale.  So  under  the  ^capias  ad  satisfacien- 
dum the  judgment  is  not  executed,  in  the  meaning  attached  to  their 
words  in  the  Code  of  Practice,  until  the  defendant  by  reason  of  the 
coercion,  practised  on  his  person,  pays  the  money. 

We  dtfl^r  with  the  judge  below,  in  regard  to  the  plea  of  reeon- 
Tention.  We  think  the  demand  is  connected  with,  and  incidental  to 
the  claim  of  the  petitioner,  ro  compel  him  to  surrender  his  goods. 
The  plaintiff  insists  he  has  ai  sight,  in  consequence  of  the  imprison- 
ment of  the  defendant,  to  force  him  to  make  out  a  schedule  of  his 
goods,  and  abandon  them  to  his  creditors.  The  latter  replies,  that  far 
from  such  a  consequence  following  the  imprisonment,  he  has  a  vig^t 
to  demand  damages  by  reason  of  tihe  confinement  of  hispereon  being 
illegal.  There  appears  to  us  a  dose  connection  between  thkr  demaads. 
They  both  spring  from  the  same  cause. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  it  is  far- 
ther ordered,  adjudged  and  decreed,  that  the  petition  of  the  plaintiff 
be  dismissed,  and  that  this  cause  be  remanded  to  try  the  question, 
arising  on  the  defendants  demand  in  remuneration,  and  it  is  further 
ordered,  that  the  appellant  pay  the  costs  of  this  appeal. 

SegherSy  for  the  plaintiff. 

SUdelly  for  the  defendant 


Kennedy  &  Duchamp  v.  DeveHn.     VIII,  N.  S.  150. 

Every  allegation,  on  vhich  a  prayer  for  jadgmont  is  groondecl,  may  be  dieproved. 
If  a  eequcitratioa  be  obtained  i^ainat  an  absent  debtori  he  n«/  on  iiis  retarn-  disprove 
the  fiicts  sworn  to. 

PARISH  Court  of  New  Of leaiis. 

PoHTER,  J .,  delivered  the  opinion  of  the  court 

Under  the  act  of  assembly  of  the  29th  of  Mardh,  1S26,  authorising 
«reditors  of  an  absconding  debtor  to  sequestrate  his  property,  and 
proceed  against  him  as  in  case  of  a  forced  surrender,  the  plaiutifiil 
made  oath^  that  the  defendant  had  absconded^  and  obtained  an  order 
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[KeniMdj  Sl  Doelmip  v.  Dievdin.] 

of  seqnestration  against  his  goods  and  effects.  The  judge  farther 
directed  a  meeting  of  the  creditors  of  the  defendant,  and  appointed 
counsel  to  defend  the  rights  of  the  absent  creditor.  This  order  is 
dated  on  the  18th  of  March,  1829. 

Previous  to  the  time  fixed  for  the  meeting  of  the  creditors,  the  de- 
fendant returned  to  the  state,  and  took  a  rule  on  the  plaintiffs  to  show 
cause  why  the  order  of  sequestration  should  not  be  set  aside,  on  the 
ground,  that  the  allegations  in  the  petition,  on  which  it  issued,  weie 
untrue.    This  rule  is  dated  on  the  3d  of  April,  1829. 

It  came  on,  and  was  tried  on  the  18th  of  the  same  month.  Three 
days  after,  a  meeting  of  the  creditors  was  had,  who  voted  for  an 
acceptance  of  the  surrender  of  his  property,  and  the  appointment  of 
syndics. 

Ou  the  trial  of  the  cause,  the  plaintiflb  objected  to  any  evidence 
being  introduced  by  the  defendant,  on  the  ground,  that  no  proof  was 
admissible  to  disprove  the  allegations  contained  in  the  petition.  The 
judge  admitted  the  evidence,  and  a  bill  of  exception  was  taken  to  his 
opinion. 

The  court  committed  no  error  in  admitting  the  proof.  It  may  be 
safely  stated  as  a  general  rule,  that  all  allegations  in  a  petition,  which 
are  set  forth  as  the  ground  on  which  a  judgment  is  asked,  are  subject 
to  be  disproved  by  the  party  against  whom  they  are  made.  Th^ 
contrary  doctrine  would  place  every  man  m  society  at  the  mercy  of 
those  who  thought  proper  to  allege  what  was  not  true  against  him. 
The  act  of  the  legislature  which  furnishes  the  remedy,  resorted  to  by 
the  creditors  in  this  instance,  has  made  no  exception  to  the  principle 
just  stated.  If*  it  had,  its  constitutionality  might  well  be  doubted. 
Acts  of  1826,  page  140,  art  6. 

In  this  court  it  has  been  contended,  that  the  case  was  improperly 
tried  in  the  court  below,  on  a  rule  to  show  cause,  why  the  sequestra- 
tioki  should  not  be  set  aside.  That  an  answer  should  have  been  put 
in  and  the  case  tried  in  the  ordinary  way,  after  issue  joined. 

Admitting  the  position  to  be  correct,  the  plaintiffs  are  too  late  in 
making  the  objection.  They  should  faAve  made  opposition  on  this 
ground,  to  an  inquiry  on  the  merits,  in  the  court  of  the  first  instance 
after  taking  the  chance  of,  and  obtaining  a  judgment  in  their  favor 
in  the  tribunal  below,  they  cannot  be  permitted  to  send  the  cause 
back  and  have  it  ti:ied  a  second  time.  The  issue,  though  not  formal* 
ly  made  upon  the  rule,  was  suflSciently  so,  in  substance,  to  authorise 
a  judgment  on  the  merits.  ' 

It  is  alleged,  that  a  proceeding  so  informal  as  this  was,  can  not  bind 
the  other  creditors.  This  again  might  be  true,  if  those  creditors,  at 
the  time  the  rule  was  taken  and  heard,  had  joined  in  the  petititon. 
But  the  case  was  tried  on  the  18th,  and  the  meeting  before  the  notary, 
at  which  they  voted  for  accepting  the  surrender,  did  not  take  place 
until  the  21st.  Until  they  gave  their  assent,  the  case  was  alone 
between  the  petitioners  and  the  defendant. 
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(Kennedy  &  Daebamp  v.  Develio.] 

On  the  merits,  the  opinion  of  the  judge  below  was  in  favor  of  the 
plaintiffs,  and  against  the  defendant 

We  are  in  the  habit  of  paying  considerable  respect  to  the  conclu- 
sion of  the  courts  in  the  first  instance,  on  questions  of  fact,  but,  in 
this  case,  the  evidence  has  produced  a  totally  differ^it  impression  on 
our  minds,  and  we  yield  the  more  readily  to  our  conclusion;  because 
the  judge  seems  to  have  decided  against  the  defendant,  not  on  the 
&ct  of  his  having  absconded,  but  of  the  plaintiffs  having  good  cause 
to  suppose  he  had. 

The  view,  which  the  court  below  took  of  the  case,  hsts  been  much 
pressed  on  our  consideration.  A  great  deal  has  been  said  of  the  cir- 
cumstances, under  which  the  defendant  left  the  city,  on  his  voyage  to 
New  York,  and  that  they  furnished  just  cause  for  the  belief  enter- 
tained by  the  petitioners,  that  he  had  absconded.  The  fallacy  of  this 
reasoning,  in  relation  to  the  inquiry  we  have  now  to  make,  appears 
to  us  obvious.  All  the.  causes  of  suspicion  which  the  plaintiffs 
allege,  may  have  existed  at  the  time  the  writ  of  sequestration  was 
taken  out  But  the  case  has  to  be  tried  by  us,  not  only  on  the  grounds 
of  belief  which  the  petitioners  had  at  the  time  they  sued  out  the  writ 
of  sequestration;  but  on  all  the  facts  which  have  been  developed 
since  the  defendant's  return.  That  return,  the  circumstances  which 
occurred  duriog  his  absence,  the  course  of  conduct  pursued  by  him 
in  New  York,tfie  fact  of  his  having  purchased  goods  and  shipped 
them. for  this  port,  with  many  other  matters  which  need  not  be  stated 
in  detail,  must  all  bo  examined,  as  well  as  those  in  which  the  plaiQ^ 
tiffs  took  out  a  writ  of  sequestration.  The  fact  that  we  have  to  try 
is,  whether  the  defendant  was  an  absconding  debtor  at  the  time  the 
proceedings  commenced  against  him.  On  the  proof  now  adduced, 
not  a  doubt  exists  in  our  minds,  that  he  was  not.  The  argument, 
used  by  the  petitioners,  might  be  entitled  to  great  weight,  if  they 
were  sued  for  damages  for  taking  out  the  writ;  but  the  belief  of  a 
fieu^t  and  its  existence  are  different  things. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  writ  of  sequestration 
granted  in  this  case  be  set  aside;  that  the  cause  be  remanded,  to  be 
ptoeeeded  in  aoeording  to  law,  and  that  the  appeUae  pay  the  costs  of 
this  appeal. 
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M'Caleb  v.  Hart.     VHI,  N.  S.  1 55. 

FIRST  District 

If  there  be  judgment  against  the  vendee  in  favor  of  the  vendor, 
and  the  party  calleid  in  warranty  on  an  appeal  of  both  judgments, 
that  in  favor  of  the  warrantor  cannot  be  examined,  unless  he  was 
cited. 


Bushnell  v.  Brown's  Heirs.     VIH,  N.  S.  1 57. 

If  a  case  be  remanded  the  ooort  on  its  return,  cannot  examine  proceedings,  anterior  to 

the  remanding. 
If  on  remanding,  the  coart  directs  a  mirvey,  and  the  party  in  whose  favor  it  is  directed, 

does  not  object  to  proceeding  below  witliout  it,  he  cannot  on  a  second  appeal  assign  as 

error,  that  no  sorvey  took  place. 

THIRD  District,  Judge  of  the  Fourth  presiding. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  remanded  from  this  court,  at  May  term,  1826, 4  Al. 
S.  501,  with  directions  to  the  judge  to  grant  an  order  of  survey,  and 
admit  in  evidence  the  records  of  the  court  against  the  plaintiff. 

There  was  judgment  for  the  defendants,  the  injunction  was  dis* 
solved,  and  the  plaintiff  appealed. 

The  appellant's  counsel  has  drawn  our  attention  to  a  bill  of  excep- 
tions, taken  at  the  trial  or  before  the  judgment  was  reversed  in  May, 
1826.  It  appears  to  us  that  we  can  not  travel  back,  beyond  the  pro- 
ceedings posterior  to  our  last  judgment. 

He  further  says,  that  the  order  of  survey,  which  we  ordered  to 
issue,  was  not  granted.  It  was  for  the  party  for  whose  benefit  this 
order  was  to  issue,  to  move  for  it:  if  he  did  not,  the  presumption  is, 
that  he  was  satisfied  that  the  case  should  proceed  without  it 

He  complains,  lastly,  that  the  process  verbal  of  the  sale  is  not  a 
title:  there  were  no  witnesses  to  the  sale. 
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[Bnahnell  v.  Brown**  Ileira.] 

We  have  held  that  the  process  verbal  of  a  sale  by  the  register  of 
wills  in  the  city  of  New  Orleans,  is  evidence  of  title.  Habine  v. 
Zanico,  5  Martin^  372. 

There  is  no  copy  of  the  process  verbal  of  sale  coming  with  the 
record,  and  we  can  not  ascertain  what  witnesses  there  were.  It  was 
the  duty  of  the  appellant,  who  now  alleges  this  fact,  to  enable  us  to 
ascertain  its  existence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  afl^med,  with  costs. 


Poignard.t?.  Livennore.    VIII,  N.  S.  158. 

FIRST  District.  . 

The  decision  of  the  judge  a  quo  on  matters  of  fact  respected. 


Brand  v.  Daunoy.     VIII,  N.  S.  159. 

• 

The  Tendee  hu  a  right  to  the  land,  as  far  as  the  spot  called  for  as  a  boandary,  thoof  b 
the  distsDoe  given  does  not  enable  him  to  reach  it  The  ambignity  was  iaUni  and 
arose  from  matters  within  the  instrument 

m 

FIRST  District. 

PoRTEB,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  sold  to  the  defendant  a  lot  of  ground  with  buildings, 
erected  on  it.  The  matter  in  dispute  between  the  parties  grows  out 
of  the  sale,  and  relates  to  a  passage  of  three  feet  in  ftont  on  the  street, 
with  fifty  in  depth,  adjoining  the  lot    The  defendant  insists  it  made 
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a  part  of  the  property  purchased  by  her  from  the  plaintiC    He  oon- 
tendsy  it  was  not  included  in  the  conveyance. 

The  court  of  the  first  instance  gave  judgiaent  against  the  peti- 
tioner,  and  he  appealed. 

In  the  act  of  sale,  the  property  is  described,  as  being  that  which  the 
plaintiff  purchase  from  John  McDonogh,  containing  twenty-two  feet 
six  inches  in  front,  with  one  hundred  and  ten  in  depth,  bounded  oq 
pne  side  by  property  belonging  to  Manual  Andry,  and  on  the  other 
by  a  lot  of  the  vendor. 

This  passage  is  only  fifty  feet  in  depth,  and  there  is  land  enougn 
independent  of  it,  to  supply  the  number  of  feet  which  the  deed  de- 
clares the  lot  to  contain.  So  far  the  facts  support  the  plaintiff's  pre- 
tensions; but  the  description  of  the  boundaries  is  inconsistent  with 
them;  for,  if  the  three  feet  were  retained  by  him,  then  the  lot  was 
not  as  the  conveyance  states,  bounded  on  one  side  by  property  of 
Andry,  and  on  the  other  by  the  vendor's.  The  limits  on  each  side 
would  have  been  land  of  the  seller;  or  rather  it  would  have  been 
bounded  on  one  side,  to  the  depth  of  fifty  feet  by  land  of  the  peti- 
tioner, and  on  the  remaining  portion  of  one  hundred  and  ten  feet, 
its  limit  would  hs^v^  been  the  property  of  Andiy. 

With  this  uncertainty,  in  regard  to  the  boundaries,  we  think  the 
court  did  not  err,  in  admitting  parol  evidence.  The  ambiguity  was 
latent',  and  arose  from  matters  without  the  instrument. 

The  evidence  proves  satisfaciorily,  that  the  passage  now  sued  for 
entered  into  the  views  of  the  parties  at  the  time  the  contract  was 
made.  We  think  the  court  below  did  not  err,  in  deciding  against 
the  plaintiff. 

There  are  two  bills  of  exceptions  taken  by  the  plaintiff.  The  first 
relates  to  the  permission  given  by  the  court  to  the  appellee  to  prove 
title,  when  she  had  not  pleaded  it  in  her  answer.  On  referring  to 
the  answer,  we  find  it  does  aver  the  defendant  to  be  the  owner  of 
the  premises  sued  for.  It  would  have  been  more  regular,  if  the  an- 
swer had  stated  under  what  title  the  defendant  derived  her  right; 
but,  as  we  can  not  believe  the  plaintiff  was  surprised  by  the  produc- 
tion of  his  own  deed,  we  see  no  reasoti  for  remanding  the  cause,  more 
particularly  as  no  application  was  made  for  a  new  trial  on  that  ground, 
IQ  the  court  below. 

The  second  goes  to  the  refusal  to  permit  the  clerk  of  the  notary  to 
testify,  that  he  went  to  another  notary's  office,  to  examine  the  sale 
from  McDonogh  to  Brand,  and  took  a  note  of  the  title  and  bounda- 
ries, for  the  purpose  of  drawing  the  deed  from  the  plaintiff  to  defend- 
ant The  proof  was  objected  to,  as  irrelevant,  and  we  think  cor- 
rectly. We  are  unable  to  perceive  what  effect  it  could  have  on  the 
case; 

It  is,  therefore*  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  afiirmedj.with  cosls^ 

Watts,  for  the  plaintiff. 

Pierce,  for  the  defendant. 
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Donaldlson  l^  Honisaiii    Till)  N»  S.  163. 

SteCONi)  Dtetrict 

Hetdy  a  sheriiaf  *s  deed  does  not  pass  the  ptop^tty  of  the  defendant 
ih  ete'cutiotiy  unle^  thene  be  a  judgtnent. 

btit  if  the  debt  has  be^n  piid,  he  cannot  recover  his  property, 
without  payteg  thd  purchaser. 


Byrd  v.  M'Micken.    VIII,  N.  S.  1«3. 

A  cimtor  cannot  oompenmte  a  claim  of  the  estate,  with  a  debt  due  to  a  firm  of  whioh 

he  it  a  member. 

COU&t  of  Probates,  Parish  of  West  Feliciana. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  remanded  from  this  court,  in  May,  18^7, 6N,S.6\6. 
On  its  return,  M'Micken  filed  an  answer,  averring  his  readiness  to 
receive  the  property  of  the  estate  in  the  hands  of  Byrd,  and  to  re- 
ceive and  settle  his  accounts,  but  denied  Byrd's  right  to  retain  any 
part  of  the  estate,  for  the  firm  of  A.  &  W.  Byrd.  He  urged  that 
Byrd  was  chargable  for  the  appraised  value  of  the  property  of  the 
estate,  having  disposed  of  it  in  an  illegal  manner. 

Haroldson  intervened,  and  prayed  to  be  subrogated  with  his  co- 
surety on  Byrd's  curator's  bond,  to  the  rights  of  the  estate  on  Byrd's 
property. 

The  court  decreed,  that  Byrd's  account  on  file,  so  far  as  it  relates 
to  privileged  debts  paid  by  him,  be  allowed  and  passed;  that  the  sum 
of  2557  dollars  11  cents,  be  considered  as  compensated  with,  or  paid 
to  A.  &  W.  Byrd,  and  the  balance,  1956  dollars  91  cents,  be  paid  to 
the  pi^esent  curator,  M'Micken,  for  the  benefit  of  the  creditors  of 
the  estate,  with  the  reservation  in  favor  of  the  sureties  on  Byrd's 
Vol.  IV.— 40 
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curator  bond,  and  of  a  privilege  or  preference  over  the  creditors  of 
the  firm  of  A.  &.  W.  Byrd;  the  costs  to  be  paid  by  the  estate. 

The  court  certainly  erred,  in  allowing  Byrd,  the  former  curator, 
any  part  of  the  estate,  or  considering  the  same  as  compensated  with, 
for  the  benefit  of  A.  &  W.  Byrd;  they  must  be  paid  with  the  other 
creditors  of  the  estate,  and  the  former  curator  must  absolutely  empty 
his  hands  into  those  of  the  present 

The  sureties  of  the  first  curator  may  be  subrogated  to  rights  of  his, 
but  not  to  those  of  a  firm,  of  which  he  was  a  member.  Although  a 
partner  be  appointed  curator  of  the  estate  of  a  debtor  of  the  firm,  his 
acts,  as  a  curator,  are  not  the  acts  of  the  firm,  and  if  he  waste  the 
estate,  and  his  sureties  suflfer,  their  claim  is  against  him  alone,  and 
not  against  the  firm. 

As  to  the  demand  of  the  present  curator,  that  the  former  account 
for  the  value  of  the  goods,  at  the  price  of  the  appraisement,  the  court 
of  probates  have  not  acted  on  it  It  appears  bv  the  record,  that  a 
very  large  proportion  of  the  estate  was  purchased  by  A.  &  W.  Bjrrd, 
of  the  firm  of  whom  the  then  curator  was  a  partner.  The  case  in 
this  particular  cannot  be  distinguished  from  that  of  Hand  et  aL  v. 
Norris'  Heirs,  11  Martin^  297.  The  sale  was  illegal,  and  as  the 
curator  received  the  goods,  it  is  just  he  should  account  for  them^  at 
their  appraised  value. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  annulled,  avoided  and  reversed,  and  the 
case  be  remanded,  with  directions  to  the  judge  of  probates  to  cause 
the  former  curator  and  appellee,  Byrd,  to  account  for  the  appraised 
value  of  the  goods,  purchased  by  the  firm  of  A.  &  W.  Byrd,  and 
himself,  and  for  all  moneys  in  his  hands,  \yithout  allowing  him  to 
retain  or  compensate  any  part  thereof,  widi,  or  for,  the  firm  of  A.  & 
W.  Byrd,  and  proceed  therein,  according  to  the  principles  here  laid 
down;  the  appellee  paying  costs  in  this  court 

Preston^  for  the  plaintiff. 


■  i 


JUNE  TERM,  1829.  471 


Livaudais  v.  Steamboat  America.    YIII,  N.  S.  166. 

(When  the  eridcnoe  b  not  oondosiTe,  the  decision  below  is  not  disturbed. 

FIRST  District. 

PoBTBB,  J.,  delivered  the  opinion  of  the  court 

This  action  is  brought  to  recover  the  value  of  the  plaintiff  ^s  slave, 
drowned  in  consequence  of  a  pirogue,  in  which  he  was  descending 
the  river,  being  run  against  by  the  steamboat,  and  upset 

The  cau^e  was  submitted  twice  to  juries,  in  the  court  of  the  first 
instance,  without  a  verdict  being  obtained.  They  disagreed  in  both 
instances.  The  case  was  then  submitted  to  the  judge,  who  decided 
in  favor  of  the  defendant,  and  the  plaintiff  appealed. 

The  evidence  is  contradictory  and  cannot  be  reconciled.  After 
several  perusals,  our  minds  have  been  left  in  doubt,  whether  the 
accident  was  owing  to  the  negligence  of  the  persons  in  care  of  the 
boat,  or  not  Under  these  circumstances,  as  the  burden  of  establish- 
ing his  right  to  recover  was  thrown  on  the  plaintiff,  and,  as  there  has 
been  a  decision  in  the  court  of  the  first  instance  in  favor  of  the  defen* 
dant,  it  must  prevail  here. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  with  costs. 

Maurian  and  Derbigny^  for  the  plaintiff, 

EustiSf  for  the  defendant 
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BeMen  et  a/.  «.  Rose.    YIII,  |i(,  8,  16|7. 

Eiidenoe  may  be  reoeived  to  rapport  a  plot  of  tender,  i^  which  the  tine  la  not  ^Mtod. 
When  the  court  b  not  latisfied  with  the  Terdict,  the  caae  ia  remanded. 

FIRST  District 

Martist,  J.|  delivered  the  opinion  of  the  court 

tn  this  case,  there  is  a  bill  of  exceptions  to  the  opinion  of  the  court^ 
permitting  the  defendant  to  give  eviaence  to  support  a  plea  of  tender^ 
the  period  of  which  was  not  stated  in  the  answer. 

The  statute  does  not  require  defendants  to  state  the  poatters  they 
urge  in  their  defence,  witn  all  the  correctness  of  time  and  place^ 
which  are  required  in  the  petition;  the  reasou  is^,  that  the  defence  is. 
more  fiivored,  than  the  claim.  Payment  may  be  pleaded,  without 
saying  when  and  where  it  was  qiade,  and  tender  is  more  analogous, 
to  payment,  than  any  other  defence.  We  thinly  the  disti^ict  court  did 
not  err. 

The  defendant  is  in  possession  of  a  verdict  and  judgment  We 
have  not  viewed  the  case  in  the  same  manner  as  the  jury,  and  it 
becomes  our  duty  to  reniand  the  case,  for  a  second  inquiry,  especially 
as  the  plaintiff  ^nade  au  unsuccessful  attempt  to  set  (be  verdict 
aside. 

It  is,  therefore  ordered,  adiudged  $tnd  decreed,  t|;iat  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new  trial,  the  defendant  and 
appellee  paying  costs  in  this  court 

Mat/bin,  for  the  plaintiffs. 

Eustis,  for  the  defendants. 
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JayAe  ei  aL  v.  Cox.    YIII,  N.  S.  168. 


The  nirety  on  a  bond,  with  the  condition  that  the  principal  shall  notdqiart  without  leave 

of  the  court  may  surrender  him. 
In  the  third  line  of  230th  article  of  the  Code  of  Practice,  the  copulative  and  has  been 

substituted  for  the  disjunctive  or.    In  the  Firench  text,  it  is  rightlj  printed  on. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  defendant,  bail  of  a  debtor  of  the  plaintiff,  surrendered  his 
principal,  before  any  judgment  against  him,  the  bail.  The  plaintiff 
insisted  that,  as  his  debtor  had  gone  out  of  the  state,  pending  the 
suit,  the  bail  was  fixed  and  could  not  discharge  himself  by  the 
surrender. 

The  district  court  gave  judgment  for  the  defendant,  and  the  plain- 
tiff appealed. 

The  condition  of  the  bond  subscribed  by  the  present  defendant, 
was  that  the  plaintiffs'  debtor  should  not  depart  the  state  without  the 
leave  of  the  court,  and  that  in  case  he  did,  the  present  defendant 
should  pay,  &a    Code  of  Practice,  219. 

The  222d  article  provides,  that  a  debtor,  whose  debt  is  not  yet  pay- 
able, on  being  arrested,  shall  give  bond  to  appear,  when  the  debt 
becomes  due,  &c. 

The  224th  article  provides  that  an  insolvent  debtor,  who  has  ceded 
his  goods,  may,  in  certain  cases,  be  arrested,  and  obtain  his  liberty, 
by  giving  bond  not  to  leave  the  limits  of  the  jurisdiction  of  the  court. 

The  2d0th  article  provides,  that  one,  who  becomes  surety  that 
another  shall  not  depart  the  state,  or  leave  the  jurisdiction  of  the 
court,  by  which  the  order  of  surety  was  granted,  and  that  he  will 
appear  to  answer  the  judgment,  may  be  discharged  from  all  respon-. 
sibility,  by  surrendering  to  the  sheriff  the  person  of  the  debtor,  whom 
he  had  arrested. 

It  is  clear,  that  the  legislature,  by  the  230th  article,  meant  to  pro- 
vide for  the  discharge  of  sureties  of  ordinary  defendants,  sued  on  a 
debt  already  payable,  who  give  bond  not  to  depart  the  state;  the 
sureties  of  deotors  who  are  arrested  on  debts  not  yet  payable,  who 
give  surety  to  appear;  and  the  sureties  of  insolvent  debtors,  who  give 
surety  not  to  leave  the  limits  of  the  jurisdiction  of  the  court  By  a 
classical  or  typographical  error,  the*  copulative  and^  in  the  third  line 
of  the  230th  article,  has  been  substituted  for  the  disjunctive  or,  in  the 
text    In  the  French  version,  the  particle  ou  is  used 

40* 
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The  present  defendant  and  appellee  was,  therefore,  discharged 
from  all  liability,  hy  surrendering  Uie  plaintiff's  debtor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  aflSrmed,  with  costs. 

Slidellf  for  the  plaintiff. 

Sftrawbridge^  K>r  Uie  defendant.. 


Rochelle  a  ai.  v.  Alvarez.    VIIL  N.  S.  17L 

PARISH  Court  of  Ne.w  Orleans. 

Actions  take  their  character  f^om  the  nature  pf  th9  i^^li^f  sought 
Code  of  Practice,  43, 46. 


Bulloc  V.  Pailhos.    YIII,  N.  S.  173. 

PARISH  Court  of  New  Orleans. 

HeU^  if  on  a  verdict,  there  be  judgment  fi>r  the  plaintifl^  and  on 
an  appeal  the  court  thinks  it  ought  to  have  been  for  the  defendaot, 
the  former  may  be  indulged  witn  a  new  trial,  although  he  did  not 
ask  one  b^low. 
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Donaldson  «.  Winter.    Till,  N.  S.  775. 


The  qentanoe  of  ^  coort  of  probates  admitting  a  will  is  prin^  facie  binding. 

The  copy  of  a  sheriff's  deed  is  no  legal  evidence  till  the  absence  of  the  original  be  ao-, 

copnted  for. 
A  sheriff's  deed  most  be  supported  by  a  judgment. 

SECOND  District. 

PoRTjsBy  J.f  delivered  the  opinion  of  the  court 

The  plaintiff,  as  universal  heir  of  the  late  Wm.  Donaldson,  claims 
from  the  defendant  a  number  of  lots  in  the  town  of  Donaldsonville^ 
which  she  alleges  to  be  her  property. 

The  defendant  admits  he  is  in  possession  of  the  land,  mentioned  in 
the  petition;  but  denies  that  the  plaintilf  has  any  right  under  the  will 
of  Donaldson. 

He  also  sets  up  a  title  under  a  purchase  from  Walker  Gilbert,  who 
bought,  at  a  sale  made  by  the  sheriff  of  the  parish  of  Ascension,  under 
^n  execution  or  order  of  seizure,  bearing  date  the  day  of 
1826,  issued  by  the  judge  of  said  parish,  for  a  duty,  lately  assessed 
on  said  land,  of  680  dollars,  for  making  a  levee  in  front  thereof  on 
the  Bayou  Lafourche. 

And  he  pleads  the  prescription  of  three,  five  and  ten  years;  and 
prays,  that  if  he  be  evicted,  the  plaintiff  may  be  decreed  to  pay  him 
2500  dollars,  the  value  of  improvements,  put  by  him  on  the  premises. 

Several  bills  of  exceptions  were  taken  on  the  triid.  The  first  was 
to  the  introduction  of  Donaldson's  will  in  evidtifnqe.  It  was  objected 
to  on  the  following  grounds: 

1.  That  it  should  have  been  signed  by  five  witnesses^  not  includ- 
ing Livingston. 

2.  That  it  was  not  proved  according  to  law  nor  ordered  to  be  exe- 
cuted. 

The  will  concludes  in  these  words:  <^  which  has  been  dictated  by 
me  to  Edward  Livingston,  oyie  of  the  witnesses  thereof,  written  by 
him  in  my  presence,  and  declared  as  my  last  will  and  testament,  in 
the  presence  of  the  other  witnesses,  who  have  signed  the  same  the 
28th  of  August  1813.  Signed  William  Donaldson.  Acknowledged 
and  declared  by  the  said  testator  to  be  his  last  will  and  testament  in 
our  presence.  Signed,  George  W.  Dewees,  Richard  Relf,  Benjamin 
Morgan,  Edward  Livingston,  Waters  Clark.'' 

By  the  provisions  of  the  old  Code,  in  force  at  the  time  this  will  was 
opened,  it  is  declared  to  su£ice  for  the  validity  of  a  nuncuptative  act 
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under  private  signature^  that  the  testator  in  the  presence  of  five  wit- 
nesses ^  present  the  paper^  on  which  he  has  written  his  testament,  or 
caused  it  to  be  written  out  of  their  presence,  declaring  to  them  that, 
that  paper  incloses  his  last  wilL'' 

It  IS  contended  the  will  offered  here  is  of  no  effect,  because  it  does 
not  appear  it  was  presented  *to  all  the  witnesses  at  the  same  time, 
nor  signed  in  presence  of  them,  nor  that  Uie  witnesses  signed  in 
presence  of  each  other. 

The  proofs  on  which  the  testament  was  admitted  to  probate,  con- 
sisted of  the  oath  of  three  of  the  witnesses  who  declared,  that  it  ^  was 
made  at  the  instance  and  under  the  direction  of  the  late  WUliam 
Donaldson,  deceased,  at  New  Orleans  the  27th  instant,  is  the  same 
that  the  late  WUliam  Donaldson  caused  to  be  written  in  his  presence 
by  Mr.  Edward  Livingston,  on  the  28th  of  August,  anno  donUni 
1813,  and  also  that  they  recognised  their  signatures  as  well  as  that 
of  the  testator,  given  in  their  presence  at  the  foot  of  the  said  last  will, 
that  the  said  William  Donaldson  told  them  was  such,  his  last  will  and 
testament  for  the  purpose  therein  mentioned.'^ 

This  proof  is  literally  that  required  by  the  157th  article  of  the  Code 
for  the  admission  of  the  will  to  probate.  The  whole  proceedings  by 
the  court,  which  ordered  the  execution  of  it,  appear  to  be  regular, 
and  in  conformity  with  law.  The  sentence  therefore  is  prima  facie 
at  least  binding  on  all  persons.  Whether  it  is  not  conclusive,  may 
be  doubted,  but  it  is  unnecessary  to  examine  that  question,  for,  no 
proof  was  adduced  on  the  trial  to  contradict  the  evidence,  on  which 
the  probate  was  granted. 

There  are  four  bills  of  exception  taken  by  the  plaintiffs.  The  points 
of  law  presented  by  them  appear  to  us  correctly  decided  by  the 
judge  of  the  first  instance:  one  of  them,  however  requires  a  particular 
dxamination. 

This  bill  of  exceptions  states,  that  the  defendant  having  intro- 
duced in  evidence  the  deed  of  sale  of  the  sheriff  of  the  parish  of 
Ascension  to  Walker  Gilbert,  recorded  in  the  book  of  records  of  she- 
riff's sales  of  the  parish  of  Ascension,  the  plaintiff  objected  to  its 
admission,  &c.,  &c. 

If  the  instrument  offered  was  a  copy,  there  was  error  in  admitting 
it;  the  law  in  regard  to  sheriffs'  deeds  requires  the  original  to  be  deli- 
vered up  by  the  recording  officer,  and,  until  it  is  accounted  for,  the 
copy  is  inferior  evidence.  But  we  can  not  gather  from  the  excep- 
tion taken  in  the  case,  whether  it  was  the  original,  which  had  been 
recorded,  or  a  copy  from  the  record,  which  was  offered  by  the  defen- 
dant. As  it  was  the  duty  of  the  plaintiff  to  bring  up  the  facts  in 
such  a  manner,  as  to  enable  us  to  decide,  whether  there  was  error  or 
not,  he  cannot  have  the  case  remanded,  or  the  decision  of  the  court* 
below  overruled. 

The  court  below  thought,  that  the  sheriff's  deed  without  a  judg- 
ment did  not  support  the  defendant's  right  to  the  cause,  and,  in  that 
opinion  we  concur. 
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^  We  are  not  to  be  imderatood,  in  giving  our  assent  to  the  oondtision 
of  the  judge  below,  to  do  so,  on  the  grounds  on  which  its  correctness 
has  been  assailed  here.  If  the  records  of  a  court  of  justice  be  lost, 
we  see  no  reason  why,  after  their  existence  and  loss  are  established, 
that  the  next  best  evidence,  which  the  nature  of  the  case  is  suscepti- 
ble of,  should  not  be  received,  and  if  written  copies  do  not  exist  of 
them  their  contents  may  be  established  by  parol  testimony.  But, 
for  obvious  reasons,  this  proof  should  be  received  with  great  caution, 
and,  in  the  case  before  us,  it  is  far  from  satisfactory.  The  keepers 
of  the  records,  in  which  the  proceedings  should  have  been  preserved, 
testify  not  only  to  the  non-existence  of  any  such  suit  among  them, 
but  they  also  declare,  that  none  such  is  founid  on  the  docket  or  records, 
which  have  been  kept  as  the  legal  proceedings  in  the  parish.  The 
sheriff  states  in  the  margin,  that  he  sold  by  virtue  of  an  order  to  him 
directed  without  saying  from  what  court,  or  judge,  that  order  ema- 
nated. None  of  the  witnesses  prove,  that  a  judgment  or  decree  was 
regularly  entered  up.  The  parish  judge  came  nearer  it  than  any: 
other,  and  he  goes  no  further  than  to  swear,  ^*  that  he  heard  they 
were  advertised  and  sold  at  public  sale  according  to  law — that  all 
the  formalities  required  by  law  were  complied  with." 

In  decreeing  the  defendant  to  restore  possession  of  the  premises  to 
the  plaintiff,  the  court  directed,  that  previous  thereto  the  latter  should 
pay  to  the  former  680  dollars,  the  amount  made  out  of  the  sale  and 
applied  to  the  payment  of  the  testator's  debts,  together  with  the  sum 
of  2000  dollars,  the  value  of  the  improvements,  made  by  the  defen- 
dant on  the  land. 

The  first  part  of  this  direction  was  clearly  correct  and  requires  no 
observatiiTn  from  the  court  The  justice  and  legality  of  ^e  other 
has  been  impugned  principally  on  the  ground,  that  allowance  was 
not  made  in  favor  of  the  plaintiff  for  the  fruits  made  from  the  soil, 
since  the  institution  of  the  suit,  at  which  time  it  is  asserted  he 
appeared  to  be  in  good  faith.  This  position  we  think  correct;  the 
defendant  entered  into  possession  of  the  premises  long  before  the  pas- 
sage of  the  law  which  made  good  faith  cease  with  the  institution  of 
the  suit  It  is  a  sound  rule  of  construction  never  to  consider  laws, 
as  applying  to  cases  which  arise  previous  to  their  passage,  unless  the 
legislature  have,  in  express  terms  declared  such  to  be  their  intention. 
If  that  declaration  had  been  made  in  this  instance,  a  serious  question 
would  have  arisen,  as  to  their  power  to  do  so.  They  have  no  right 
perhaps  to  add  to  the  obligations  or  responsibility,  which  flowed  from 
the  contract  at  the  time  the  defendant  made  it:  or  abridge  any  of  the 
rights  which  it  conferred.  At  the  time  the  defendant  made  the  pur- 
chase, and  entered  into  possession;  he  did  so  bona  fidt^  and  as  a  con- 
sequence of  his  good  &ith  he  had  a  right  to  make  the  fruits  his  own, 
until  his  bad  faith  was  established  by  the  law,  as  it  then  stood.  If 
he  had  a  right  then  to  contest  a  demand  for  the  property,  with  the 
privilege  of  making  the  fruits  his  own,  it  would  seem  that  a  subse- 
quent law  can  not  change  his  responsibility,  and  say,  that  he  shall 
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not  execute  that  rights  unless  he  loses  the  fruit    The  case  can  not 
be  satis&ctorily  distinguished  from  that  of  Bro\im  v.  Thompson,  6  N. 

&  426. 

Taking  the  defendant's  obligation  to  restore  the  fruits,  by  the  pro- 
visions of  the  old  Code,  we  think  the  sale  from  White  to  him,  made 
him  a  possessor  in  good  faith,  and  we  believe  he  continued  so  until 
the  decision  of  the  case  in  the  district  court 

We  think  the  judgment  below  meets  the  equity  and  justice  of  the 
case,  and  is  supported  by  the  evidence  in  relation  to  the  value  of  the 
improvements. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs.^ 

3P  Caleb f  for  the  plaintiffl 

fFaiis,  for  the  defendant 

*  In  tlie  tbo^e  cue,  the  ooort  douliting  the  correetneM  of  its  jnd^ment,  in  relation  to 
the  demand  for  finite,  ordered  a  rehearing,  and  it  wai  finallj  diBcidod,  1  Lou.  Ref,  137, 
affirming  the  dootrinea  here  advanoed* 
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Meeker  v.  Muggah.    Till,  N.  S.  184. 

FIFTH  District 

An  appeal  made  letnmable  at  the  next  tenn  of  the  Supreme 
Coart  after  taken,  and  not  filed  until  the  teeond  term  thereafter,  will 
be  dismissed  with  costs. 


Nerault's  Heirs  et  ux.  v.  L*£nclo9.    Yin,  N.  S.  185. 

The  claim  of  the  huyer  agiintt  the  vendor  in  warranty,  in  ease  of  e^etioo^  under  the  old 

Oifil  Code,  la  d^ned  at  page  354,  art  54,  which  determidea  the  manner  and  amoant 

of  reatitotion. 
InUreot  doea  not  nm,  in  caae  of  eriction,  tmtil  the  warrantor  ia  pat  in  Mord,  hy  \mng 

cited  in  warranty,  or  hy  demanding  the  aum,  which  ia  the  price  of  the  thing  cTicted. 
When  the  demand  of  the  aum  which  ia  the  prtea  of  the  thing  cficted,  ia  made,  imUrui 

ia  doe,  on^,  aa  in  eaae  of  an  ordinary  debt;  and  tntereat  rana  from  the  time  of  the 
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T(iid  suit  was  brought  to  recover  the  price  of  a  slave,  evicted,  with 
interest  from  the  date  of  eviction  and  costs.  On  the  30th  of  June, 
1813,  A.  L'EncloSy  sold  to  J.  B.  Nerault,  ancestor  of  the  plaintiffs,  a 
slave  named  Victoire,  for  500  dollars.  Afterwards,  the  wife  of 
L^EncloSy  the  vendor,  obtained  judgment  against  her  husband  for 
her  dotal  property.  .  The  husband  was  insolvent,  and  she  restored  to 
her  tacit  mortage,  and  seized  the  slave  Victoire,  in  the  hands  of  the 
vendee,  and  on  the  16th  of  January,  1816,  sold  her  for  455  dollars. 
In  May,  1829,  the  heirs  of  Nerault  sued  the  tutor  to  the  only  heir 
of  L'Endos,  and  had  Judgment  for  price,  interest  and  costs,  of  the 
sUtve. 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  defendant,  the  appellant,  complains  of  the  judgtnent  of  the 
district  court,  because  interest  was  allowed  before  the  inception  of 
the  suit. 

He  was  sued  as  warrantor  of  a  slave,  sold  to  the  plaintiffs,  who 
were  evicted,  and  the  judgment  is  for  the  consideration  of  the  sale, 
with  interest  from  the  period  of  the  eviction. 

The  claim  of  the  buyer  against  the  vendor  in  warranty,  is  defined 
by  the  old  Code,  (under  which  the  sale  of  tfaedard  took  place,)  354, 
art.  54.  1.  It  extends  to  the  restitution  of  the  price.  2.  The  fruits 
received  by  the  buyer.  3.  To  costs;  and  4.  Damages  when  tkey 
are  suffiBred,  besides  the  restitution  of  the  price.* 

The  appellee  has,  we  think,  incorrectly  assumed  that  the  warrantor 
owes  interest,  in  the  same  manner  as  the  buyer,  who  withholds  the 
price  of  a  thing  which  produces  fruits.  The  buyer  knows  he  owes 
the  fruits.    The  warrantor  must  be  put  in  mord;  he.  has  no  means 

*  For  the  lettleinent  of  the  doabts  whether  this  litbility  of  Tendon  for  the  inereiMd 
Tilne  tt  the  time  of  the  eviction,  nnder  the  old  Code,  hat  been  cnrtftiled  bj  the  new 
Code,  see  the  progrenive  decisions  in  Morris  e.  Abat  el  oi.,  9  Lov.  Rep,  523,  and  ia 
Bissell  el  ux.  v.  Erwin's  Heirs,  13  Lov.  Rep.  143,  the  former  decUring  the  liability  for 
increased  ▼alne,  or  **  profits  not  made,**  to  be  entirely  abolished  by  the  Looisiana  Code: 
the  latter,  under  a  formal  respect  for  the  decision  in  9  Ltm.  Rep.  manifostly  aimin|f  to 
midermine  it  The  coart,  (1839,  consisting  of  M^BTiir,  President,  Ron  and  EusnSi 
Associate  Jastlees,)  in  the  case  of  BisMl  e.  Erwin,  lay  doiwn  thd  kw  thas:  **  "thb  law  now 
stands  here  as  it  did  in  France,  before  the  adoption  of  the  Code,  and  there  the  increased 
value  of  the  property  invariably  formed  part  of  the  damages  expressed  on  a  warranty,  but 
•nch  increase  only,  as  the  parties  could  have  in  contemplation  at  the  time  of  the  contract, 
ought  to  be  taken  into  account,  and  the  vendor  should  not  be  made  to  pay  the  increase 
which  results  from  unforeseen  events,  or  from  accidental  or  transient  causes.** 

Quare,  whether  any  possible  future  increase  of  value  in  real  estate,  sold  in  New  Or- 
leans since  1829,  could  be  said  to  arise  fbom  transient  causes  and  to  be  unforeseen  or  not 
actually  guaranteed  to  buyers  by  the  ardent  speculators  at  Hew1ett*s  or  Banks*s. 

Queers,  also,  how  this  doctrine  would  apply,  s  converse,  to  diminished  value. 
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of  knowing  the  eviction,  till  the  buyer  apprises  him  of  it  by  a  demand; 
and  that  demand  is  of  a  sum  of  money,  on  which  interest  is  due  only, 
as  in  the  case  of  an  ordinary  debt  In  the  present  case,  it  does  not 
appear,  that  any  notice  of  the  eviction  was  given  to  the  appellant,  till 
about  thirteen  years  after  it  happened. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
appellee  recover  of  the  appellant  the  sum  of  five  hundred  dollars, 
with  interest  at  five  per  cent,  from  the  inception  of  this  suit  until 
paid,  with  costs  of  suit  in  the  district  court,  and  that  he  pay  the  costs 
in  this. 

Bowerij  for  the  plaintiffs. 

Curry f  for  the  defendant. 


Fux  V.  King  and  King  v.  Fux.     VIII,  N.  S.  187. 

FIFTH  District,  Judge  of  the  Sixth  presiding. 

Decided,  that  the  Supreme  Court  will  not  rescind  an  order  con- 
solidating two  cases,  made  by  consent  of  parties,  and  by  which  one 
of  the  parties  has  a  privileged  claim  compensated  in  judgment,  by 
an  ordinary  debt,  and  prays  for  a  new  trial  and  rescission  of  the 
order. 

A  new  trial  will  not  be  awarded  on  the  ground  that  the  party  cast 
in  the  suit,  incautiously  placed  his  case  before  the  court  in  a  particu- 
lar form,  in  which  a  privileged  claim  was  compensated  by  an  ordi- 
nary debt 

Parties  must  be  bound  by  the  acts  of  their  counsel  in  conducting 
a  cause,  and  no  relief  will  be  afforded,  on  the  ground  that  a  case 
was  incautiously  placed  before  the  court  for  a  decision  and  judgment. 


Vol.  IV.— 41 
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Garahan  v.  Weeks.     VIII,  N.  S.  191. 

FIFTH  District. 

Decided^  that  a  person  undertaking  to  superintend  a  distillery  and 
sugar  plantation  comes  under  an  implied  covenant,  to  possess  and 
display  the  necessary  skill  to  conduct  such  business. 

A  person  exhibiting  such  skill  in  the  performance  of  his  agreement, 
will  be  enabled  to  recover  the  full  amount  of  his  wages  due,  in  an 
action  for  work  and  labor  done,  on  a  quantum  meruit. 


Ducrest's  Heirs  v.  Bijeau's  Estate.     VIII,  N.  S.  1 92. 

Parol  evidence  is  admissible  under  the  Spanish  law,  to  prove  the  alienation  and  aoqmsi- 
tion  of  property,  snch  as  land  and  slaves. 

A  traniaetion^  made  before  the  adoption  of  the  old  Civil  Code,  alienating^  slaves,  in 
virtue  of  which  the  heirs  of  the  ancestor,  who  was  the  vendee,  dain  such  riaves  and 
their  increase,  roust  be  governed  by  the  laws  of  Spain. 

By  the  Spanish  law,  if  the  money  which  the  wife  brought  into  marriage,  whether  ifAal 
or  farapktmalt  was  employed  in  the  purchase  of  slaves,  or  other  immovable,  the  pro- 
perty became  hen  if  she  chose. 

When  the  purchase  was  made  with  the  wife^s  consent,  the  property  was  hers  at  the  dif- 
sohition  of  the  marriage,  whether  her  husband  was  insolvent  or  not 

If  the  purchase  of  an  immovable  was  made  with  her  money  and  without  the  wife**  con- 
sent, she  had  only  a  subsidiary  right,  to  be  exercised  in  case  of  her  husband's  insol- 
vency. 

7*he  slaves  which  the  teeond  husband  of  the  grandmother,  received  in  payment  of  a  debt 
due  the  community  existing  between  her  and  her^rst  husband,  go  to  the  heirs  of  the 
grandmother:  but  the  increase  of  the  slaves  belong  to  the  community  as  acquests  and 
gains. 

The  produce  or  increase  of  slaves  and  animals  are  considered  as  much  the  result  of  the 
care  and  solicitude  of  their  possessors,  as  of  nature,  and  form  a  part  of  the  community 
of  acquests  and  gains. 

FIFTH  District 
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Martha  Castille  married  Laurent  Ducrest,  in  1787,  and  had  issue 
two  SODS — Joseph  married  ZeUa  Guidry,  and  had  issue  two  sons, 
Nicholas  and  Joseph  Docrest,  who  are  minors — their  father  is  now 
dead.  I^aurent  Ducrest  died  in  1805*69  leaving  a  large  estate  in 
community,  consisting  of  a  plantation,  negroes,  cattle,  &c  of  which 
an  inventory  was  made,  except  the  cattle.  His  widow  Martha 
Castille,  married  Auguste  Bijeau  in  1807,  and  had  no  issue.  No 
estimative  inventory  was  made,  or  family  meeting  called,  so  that  the 
mother  lost  the  tutorship  of  her  only  surviving  child  and  son^  Joseph. 
Bijeau  took  possession  of  the  property  contained  in  the  inventory  of 
the  late  community  of  the  first  marriage. 

After  the  death  of  Laurent  Ducrest,  his  wife  Martha  sold  or  ex- 
changed a  negress  named  Janette,  to  Col.  Declouet,  and  after  her 
marriage  with  Bijeau  he  received  from  Declouet,  the  price  of  Janette 
in  three  other  slaves,  viz:  Honorie,  Constance  and  Julie  by  paying 
a  small  balance  with  the  money  of  Martha,  his  wife.  These  three 
slaves  had  increase,  Toussant,  Henry,  Lerise,  Sam  and  Henriette. 
Auguste  Bijeau,  died  in  June,  1823;  having  sold  to  Joseph  Ducrest, 
his  stepson,  who  was  yet  a  minor,  without  a  tutor  or  curator,  at 
extravagant  prices,  the  plantation  and  slaves  belonging  to  the  succes- 
sion of  L.  Ducrest. 

Auguste  Bijeau,  died  in  February,  1824,  leaving  his  afiairs  very 
much  embarrassed  and  his  estate  involved  in  debt  Joseph  Ducrest, 
the  stepson,  renounced  his  claim  as  testamentary  heir,  to  Bijeau; 
and  Martha,  the  wife  and  mother  of  Joseph  Ducrest  by  her  first  mar- 
riage, also  renounced  t  he  community.  A.  Dumartrait,  was  appointed 
cumtor  to  the  vacant  succession  of  Bijeau.  Joseph,  the  only  surviving 
child  by  the  first  marriage,  sued  the  curator  for  the  annulment  of  the 
sale,  made  to  him  whilst  a  minor  by  Bijeau,  and  for  the  recovery  of 
the  slaves  and  other  increase  and  all  other  property  coming  from  the 
succession  of  Laurent  Ducrest.  The  slaves,  it  was  admitted,  were 
acquired  subsequent  to  the  marriage  of  Martha  with  Bijeau;  but 
with  the  proceeds  of  the  succession  of  Laurent  Ducrest  and  the  mo* 
ney  of  the  said  Martha. 

Parol  evidence  was  admitted  to  prove  the  transaction  by  which 
the  said  slaves  were  acquired  from  Declouet. 

During  the  pendency  of  this  suit,  Joseph  Ducrest  died,  and  it  has 
been  revived  in  the  name  of  his  heirs,  viz:  ZeUa  Guidry,  his  wife, 
in  her  own  right,  and  a  natural  tutrix  of  Nicholas  and  Joseph  Du- 
crest, his  two  children;  Martha  the  mother  of  Joseph  as  heir  to  her 
second  son  who  died  at  the  age  of  eleven  years.  The  plaintiffs  had 
judgment  for  the  annulment  of  the  sale  of  the  three  slaves  and  their 
increase.    The  defendant,  Dumartrait  as  curator^  &c.  appealed. 

PoRTSR,  J.,  delivered  the  opinion  of  the  court. 

The  contest  in  this  case  arises  between  the  heirs  of  Joseph  Ducrest 
deceased,  and  the  curator  of  the  estate  of  Auguste  Bijeau,  deceased, 
bis  step&ther.     The  heirs  made  two  demands.    First,  that  a  sale 
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made  by  Bijeau  to  their  father  in  his  lifetime,  be  set  aside.  Secondly, 
that  certain  slaves  claimed  by  the  representative  of  the  estate  of  Bi> 
jeau,  as  forming  a  part  of  it,  be  declared  to  be  their  property.  The 
court  of  the  first  instance  sanctioned  both  these  demands  by  its  judg- 
ment, and  the  defendant  appealed. 

The  first  point  in  the  cause  has  not  been  contested  before  this  court 
and  the  facts  and  the  law  did  not  authorise  its  being  so.  It  is  proved, 
that  Ducrest  was  a  minor  at  the  time  of  the  sale,  and  that  it  was  not 
beneficial  to  him.     It  must  of  consequence  be  annulled. 

The  second  has  been  the  subject  of  much  discussion.  Previous  to 
the  death  of  the  plaintiff's  grandfather  he  sold  a  slave  to  one  DecIoueL 
After  the  second  marriage  of  their  grandmother  with  Bijeau  slaves 
were  received  from  Declouet  by  Bijeau  in  discharge  of  this  obliga- 
tion. The  plaintiffs  contend,  that  as  these  slaves  were  acquired 
in  payment  of  a  debt  which  was  due  to  their  ancestor,  the  property 
must  belong  to  them  in  kind.  The  defendants  insist  they  have  only 
a  right  to  withdraw  from  the  succession  the  amount  of  the  obUgation 
in  money. 

Before  entering  on  the  merits,  we  must  notice  and  dispose  of  a  bill 
of  exceptions.  The  plaintiff  offered,  and  the  court  received  parol 
evidence  to  show,  that  the  slaves  claimed  in  the  petition  had,  as  is 
there  alleged,  been  obtained  in  payment  of  the  note.  The  defendant 
objected  to  this  testimony,  on  the  ground,  that  by  law,  proof  of  such 
facts  could  only  be  made  by  written  evidence. 

In  a  case  arising  under  the  late  Civil  Code,  this  objection  would, 
perhaps,  be  well  taken;  but  the  transaction,  to  establish  which  the 
proof  in  this  case  was  offered,  arose  previous  to  the  enactment  of  that 
work,  and  must  be  governed  by  the  laws  of  Spain.  It  has  already 
been  decided  by  this  court  after  much  consideration  in  the  case  of 
Gonzales  ei  aL  v.  Sanches  et  aL,  4  N.  S,  657,  that  by  the  Spanish 
laws,  parol  evidence  was  admissible  to  establish  the  alienation  and 
acquisition  of  immovable  property.  The  judge,  therefore,  did  not  err 
in  permitting  the  plaintiffs  to  introduce  the  testimony  objected  to. 

On  the  merits,  the  defendant  has  contended,  that  it  is  only  in  case  of 
the  property  of  one  of  the  spouses,  being  sold  during  marriage,  that  the 
object  acquired  with  the  proceeds  belongs  to  them,  or  her  who  owned 
the  thing  sold;  and  in  support  of  this  position,  he  has  relied  on  the  au- 
thority of  Pothier,  who  appears  to  support  him.  But  this  case  must 
be  determined  by  the  laws  of  Spain;  for  they  governed  the  country 
at  the  time  the  transaction  took  place.  By  them,  if  the  money  which 
the  wife  brought  into  marriage,  whether  dotal  or  paraphernal,  was 
employed  in  the  acquisition  of  an  immovable,  it  became  hers,  whe- 
ther the  husband  was  insolvent  or  not  at  the  dissolution  of  the  mar- 
riage. But,  if  made  without  her  consent,  she  had  only  what  the 
Spanish  law  writers  call  a  subsidiary  right,  to  be  exercised  in  case  of 
insolvency.  The  circumstance  of  the  purchase  being  made  in  the 
wife's  name  does  not  seem,  to  have  made,  in  that  system,  any  differ- 
ence. FebrerOy  P.  2,  lib,  c.  3,  sect.  1,  no's  26, 27;  Ibid,  c,  4,  seci.  I, 
no.  6  and  7. 
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The  plaintiffs  are  therefore  entitled  to  take  the  slaves  which  the 
husband  of  their  grandmother  received  in  payment  of  an  obligation, 
due  to  the  community,  previously  existing  between  her  and  her  first 
husband.  But  have  they  the  same  right  to  the  increase  of  these 
slaves?  The  law  which  confers  the  power  to  demand  the  one,  re- 
fuses them  the  other.  The  increase  of  slaves  and  animals,  by  the 
early  laws  of  Spain,  belonged  to  the  spouse  who  brought  them  into 
marriage.  By  the  later  statutes,  however,  and  the  modern  jurispru- 
dence  of  that  country,  the  produce  of  these  things  are  considered 
to  result,  as  much  from  the  care  and  solicitude  of  the  possessors, 
as  from  nature;  and  that  aa  such  they  form  a  part  of  the  gains 
which  are  to  be  divided  between  the  husband  and  wife.  Fthrtro, 
part,  2,  lib.  1,  cap.  4,  sect.  1,  no.  24;  Ibid.  part.  2,  lib.  1,  cap.  5,sect. 
4,  no.  44. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  sale  mentioned  in  the 
petition,  by  which  the  petitioner's  father,  Joseph  Ducrest,  acquired 
the  property,  as  therein  stated,  be  annulled  and  made  void:  and  it 
is  further  ordered,  adjudged  and  decreed,  that  the  plaintiffs  do  recover 
possession  and  be  quieted  in  their  title  to  the  three  slaves,  acquired 
by  Auguste  Bijeau  in  discharge  of  a  debt,  due  to  the  community 
existing  between  Martha  Castille,  one  of  the  plaintiffs  and  husband, 
Laurent  Ducrest,  viz:  Honorie,  Julie  and  Constance:  and  that  the 
increase  of  said  slaves  Toussant,  Henry,  Sam,  Louise  and  Henriette, 
having  become  the  property  of  the  community,  existing  between 
Martha,  Castille  and  Auguste  Bijeau  be  equally  divided  between  the 
said  Martha,  and  the  estate  of  the  said  Bijeau :  and  it  is  further  ordered 
that  the  appellee  pay  the  costs  of  this  appeal. 

Brownson  and  Bowen^  for  the  plaintiffs. 

Simony  for  the  defendant. 
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Jackson  d  al.  v.  Porter.    VIII,  N.  S.  200. 

Parol  evidence  is  admissible  to  prove  the  nature  of  a  partnership,  without  producing  the 
articles  themselves. 

Where  two  partners  join  in  partnership  to  practise  law,  and  in  the  course  of  business 
become  agentB  to  sell  land,  slaves,  &c.  the  latter's  acts  or  agency  being  agreed  to  by 
all  the  partners,  is  as  much  within  the  scope  of  the  partnership  as  if  a  clause  had  been 
inserted,  expressly  authorising  it. 

M  authorised  B  B,  who  were  partners  in  the  practice  of  law,  as  his  agents  to  sell  a 
tract  of  land  for  4000  dollars:  but  writes  to  C  on  the  subject  of  the  land,  and  says  he 
**hai  a  thought  ofatiking  6000  dollars,"  but  does  not  name  any  price;  and  in  the  mean- 
while B  B  sells  it  for  4000  dollars — the  agency  of  B  B  is  noC  revoked  by  the  letter 
from  M,  the  principal,  to  C. 

Where  a  deed  was  executed  by  one  of  the  partners  in  the  name  of  the  partnership,  ^ro/ 
tvidenct  was  received  to  show  the  written  assent  of  the  other  partner  to  the  execution 
of  the  deed. 

A  partnership  may  be  appointed  agent  or  attorney  to  perform  any  act,  trust  or  duty, 
witliin  the  objects  of  the  partnership — tiie  responsibility  attaches  to  aU^  and  the  advan- 
tages  resulting  are  enjoyed  by  aU  the  members;  although  one  only  of  the  partners  exe- 
cute the  trust  in  the  name  of  the  whole. 

Where  a  partnership  is  appointed  to  perform  a  trust  or  agency  foreign  to  its  object,  it  is 
net  thereby  void,  but  the  trust  may  be  performed,  if  all  Uie  partners  assent. 

FIFTH  District. 

Thomas  Martin  of  the  state  of  Tennessee  owned  a  tract  of  land, 
five  arpents  wide  fronting  on  the  Teche,  on  each  side,  and  running 
back  forty  arpents  each  way,  lying  in  the  parish  of  St.  Mary's,  state 
of  Louisiana.  Martin  appointed  Isaac  L.  and  Joshua  Baker,  Esqrs., 
who  were  associated  in  practice  as  attorneys  at  law,  residing  in  St. 
Mary's  to  sell  his  land  for  4000  dollars;  Donaldson  Caffrey  was 
commissioned  as  the  agent  of  Judge  Porter  to  buy  it,  which  lay  con- 
tiguous to  a  farm  of  the  latter.  In  the  course  of  a  correspondence 
between  Caffrey  and  Martin,  the  latter  wrote  to  Caffrey,  from  near 
Nashville,  dated  January  8, 1827,  that  he  was  at  a  loss  how  much 
to  ask  for  the  land,  but  had  a  thought  of  asking  6000  dollars.  The 
Bakers,  receiving  no  further  instructions,  or  advice  on  the  subject  of  the 
land,  different  from  that  contained  in  their  original  appointment,  on 
the  10th  of  February,  1827,  sold  the  land  to  Judge  Porter  for  4000 
dollars.  Isaac  L.  Baker  executed  a  deed  as  agent  of  Martin  in  the 
name  of  the  partnership  (I.  L.  &  J.  Baker)  which  was  confirmed  by 
the  written  assent  of  Joshua  Baker  as  one  of  the  partners. 

On  the  7th  of  March  1827,  Thomas  Martin  sold  and  conveyed  the 
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same  tract  of  land  to  Washington  Jackson  of  Philadelphia,  for  6000 
dollars.  The  deed  of  sale  and  conveyance  was  made  as  well  as  the 
contract  entered  into  at  Nashville,  Tennessee. 

On  the  24th  of  March,  1827,  Jackson,  joined  by  Martin  and  wife, 
filed  their  .petition  against  Judge  Porter  for  the  land  in  controversy, 
in  the  nature  of  a  petitory  action  and  jactitation  of  the  title;  petition 
alleging  that  Jackson's  title  was  good  and  superior  to  Porter's.  There 
was  judgment  for  the  defendant  Porter  in  the  district  court.  The 
plaintiffs  appealed. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  Jackson,  claims  under  a  sale  from  the  owner,  a  tract 
of  land  in  the  possession  of  the  defendant,  who  purchased  it  from 
the  vendor's  attorney  at  an  anterior  sale. — There  was  judgment  for 
the  defendant  and  the  plaintiffs  appealed. 

The  evidence  shows,  that  the  plaintiff  Martin,  being  owner  of  a 
strip  of  land  between  that  of  the  defendant  and  that  of  the  other 
plaintiff,  had  appointed  Isaac  L.  and  Joshua  Baker,  who  were  in 
partnership  aa  attorneys  at  law,  and  for  the  sale  of  land,  slaves,  &c., 
to  sell  the  premises,  if  they  could  obtain  4000  dollars  therefor:  that 
neither  the  defendant  nor  the  plaintiff  Jackson  would  give  that  price 
in  the  first  instance;  that  the  defendant  employed  Mr.  Caffrey  to 
endeavor  to  purchase  the  premises  from  the  plaintiff  Martin,  who 
being  written  to,  did  not  name  any  particular  price,  but  said  he  had 
thought  of  asking  6000  dollars;  and  requested  Caffrey  to  state  the 
highest  price  that  would  be  offered.  In  the  mean  while  the  defen- 
dant purchased  the  premises  from  the  Bakers,  neither  he  or  they  hav- 
ing any  knowledge  of  the  plaintiff  Martin's  answer  to  Caffrey:  but 
afterwards,  and  before  the  deed  was  executed  by  the  Bakers  to  the 
defendant,  the  answer  of  the  plaintiff  Martin  was  made  known  to  the 
defendant,  and  by  him  immediately  communicated  to  the  Bakers. 

At  the  trial,  the  plaintiffs  insisted  on  the  production  of  the  articles 
of  partnership  of  the  Bakers,  and  opposed  parol  evidence  of  the 
nature  of  their  partnership.  These  objections  were  overruled;  the 
production  of  the  articles  was  dispensed  with,  and  parol  evidence 
was  received  of  the  nature  of  the  partnership. 

We  think  the  district  judge  did  not  err.  Admitting  that  the  arti- 
cles would  have  shown,  that  the  partnership  did  not  extend  to  sales 
of  land  and  slaves — if  the  partners  afterwards  agreed  to  an  extension 
of  its  object;  and  as  proved,  actually  engaged  in  such  sales,  they  would 
be  within  the  scope  of  their  partnership,  as  much  as  if  a  clause  in  the 
articles  authorised  thenL 

But  in  the  present  case,  the  plaintiff  Martin  does  not  declare  his 
intention,  that  the  land  should  not  be  sold  for  4000  dollars,  but  only 
to  ask  6000  dollars:  an  intimation  is  given,  that  the  offer  of  a  less 
sum  will  be  attended  to.  Under  these  circumstances  we  think  the 
jury  did  not  err  in  concluding,  that  the  powers  of  the  Bakers  were 
unaffected  by  the  knowledge  they  received  of  the  contents  of  their 
principal's  letter  to  Caffrey. 
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The  deed  was  executed  by  Isaac  L.  Baker,  who  affixed  to  it  the 
signature  of  the  firm  of  Isaac  L,  &  Joshua  Baker  as  attorneys  of 
the  plaintiff  Martin. 

Parol  evidence  was  received  without  any  objection  of  the  written 
assent  of  Joshua  Baker  to  his  partner's  execution  of  the  deed  of  sale. 

A  partnership  may  be  appointed  agent  or  attorney  for  the  per* 
formance  of  any  act  or  duty,  which  comes  within  the  object  for  which, 
the  partnership  is  formed:  and  the  responsibility  of  such  trust  or 
agency  attaches  to  all  the  members,  and  they  are  entitled  to  all  the 
advantages  resulting  therefrom;  although  one  of  them  may  execute 
the  trust  in  the  partnership  name,  unless  it  be  differently  provided  in 
the  partnership.    Louisiana  Code,  2790* 

Where  a  partnership  is  appointed  to  perform  a  trust  or  agency 
foreign  to  the  object  for  which  such  partnership  is  formed,  the  ap- 
pointment is  not  void.  It  may  be  performed  in  the  name  of  the 
partnership,  if  all  the  partners  assent.    Louisiana  Code,  2791. 

In  the  present  case  there  is  evidence,  that  tt^  agency  was  not 
foreign  to  the  object  of  the  partnership,  and  of  the  assent  of  both 
partners.    The  deed  was  duly  executed. 

The  land  passed  by  the  conveyance,  and  the  subsequent  sale  by 
one  of  the  plaintiffs  to  the  other  cannot  effect  the  defendant's  title. 

We  have  been  strongly  pressed  to  allow  damages  for  a  frivolous 
appeal:  but  the  case  does  not  appear  to  justify  a  claim  for  damages. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Simon  and  Oarland^  for  the  plaintiffs. 

Bowen  and  Brownson,  for  the  defendant 


Andrews  et  al.  v.  D.  Ackerson*    VIII,  N.  S*  205. 

A  creditor  who  has  ^iven  a  complete  dischar^  of  a  debt  to  one  of  the  partners,  and,  by 
virtue  of  it,  enabled  that  partner  to  deduct  the  amount  of  it  on  settlement  with  his 
copartners,  cannot  compel  the  latter  to  reimbarse  their  parts  of  the  sum  before  they 
riiali  enforce  a  previous  mortga^  which  they  had  on  the  thing  given  in  payment 
Such  creditor's  remedy  is  against  the  partner  he  trn8ted« 

Such  case  would  not  permit  the  application  of  the  rule  which  has  been  often  laid  down 
by  thu  court,  vizi  that  a  third  person,  who  purchases,  at  a  judicial  sale,  the  property 
of  minors,  and  whose  money  is  applied  to  the  payment  of  a  debt  due  by  them,  sfaaJI 
haffe  this  money  repaid  him  before  the  minors,  for  any  vice  in  the  sale,  shall  get  back 
the  rabject  for  which  the  money  was  given. 
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FIFTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs,  one  of  whom  is  a  minor,  above  the  age  of  puberty, 
assisted  by  his  curator  ac/ /tVem,  stated  that  in  1819,  their  mother 
died,  leaving  them  her  heirs.  That  an  inventory  of  her  estate  was 
made  by  the  court  of  probates,  and  afterwards  sold  for  30,131  dol- 
lars 37  cents.  That  their  father  never  took  any  measures  to  have 
himself  appointed  tutor  or  curator  of  either  of  the  petitioners,  who 
were  then  both  under  age,  and  disposed  of  the  property  of  the  com- 
munity between  him  and  their  mother,  without  convening  any  family 
meeting,  or  taking  any  other  legal  step,  than  procuring  an  appraise- 
ment and  inventory  of  the  estate,  as  is  seen  by  the  proch  verbal  of 
the  sale. 

That  the  petitioners  never  having  received  any  part  of  their  said 
mother's  estate,  or  any  account  thereof,  instituted  a  suit  in  the  month 
of  February,  1828,  against  their  father  for  the  settlement  of  the  affairs 
of  the  succession,  and  the  community  that  had  existed  between  their 
parents,  and  had  judgment  in  the  court  of  probate  for  3843  dollars 
with  interest  and  costs,  and  issued  execution,  which  remains  un- 
satisfied. 

That  they  have  a  mortgage  on  the  real  property  of  their  father, 
and  the  defendant;  that  since  their  mortgage  attached  on  their  father's 
property,  3,  fieri  facias  issued  on  a  judgment  of  the  district  court 
against  their  father,  and  several  tracts  of  land,  then  belonging  to  their 
father,  were  sold  and  purchased  in  by  defendant. 

That  the  petitioners  have  given  notice  to  the  defendant  of  the  exist- 
ence of  their  claim  against  their  father,  of  its  nature  and  of  the  mort- 
gage consequently  resulting  therefrom,  on  the  premises. 

The  petition  concludes  with  a  prayer,  that  unless  the  defendant 
satisfy  their  said  claim,  interest,  and  costs,  the  premises  may  be  sold 
therefor. 

The  defendant  pleaded  discussion — his  plea  was  overruled.  He 
next  pleaded  the  general  issue  and  that  in  1818  and  previous  to  the 
petitioners'  mother's  death,  he  sold  to  their  father  a  tract  of  land 
which  now  constitutes  part  of  a  larger  tract  and  owned  by  the  defen- 
dant, and  on  which  the  petitioners  seek  to  exercise  their  right  of 
mortgage — that  the  petitioners'  father  promised  to  pay  3000  dollars, 
for  the  said  land  thus  purchased  from  the  defendant  in  three  annual 
instalments,  with  the  faculty  of  prolonging  the  time  of  payment 
during  four  years  on  payment  of  interest,  at  the  rate  of  ten  peir 
cent.,  the  defendant  reserving  to  himself  a  mortgage  till  complete 
payment. 

The  defendant  further  pleaded  that  in  1819  he  sold  to  the  petition- 
ers' father  two  slaves  for  the  sum  of  1600  dollars,  payable  also  in 
three  annual  instalments,  with  faculty  of  prolonging  payment  four 
years  on  payment  of  interest  at  the  rate  of  ten  per  cent.,  reserving  to 
himself  a  mortgage  till  complete  payment: — and  afterwards  the 
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petitioners'  father  sold  one  of  these  slaves  to  one  Rees  for  800  dollars 
payable  in  three  annual  instalments. 

The  defendant  admitted,  that  after  the  petitioners'  mother  died, 
an  inventory,  appraisement  and  sa^e  of  her  estate  took  place  as  stated 
in  the  petition.  That  the  said  sale  extended  to  all  the  property  of 
the  community  and  included  the  land  purchased  from  the  defendant, 
and  one  of  the  said  slaves:  that  at  the  said  sale  the  petitioners'  father 
purchased  part  of  the  property  and  particularly  the  land  on  which 
they  seek  to  enforce  the  mortgage. 

That  afterwards  the  petitioners'  father,  desirous  to  be  relieved 
from  the  defendant's  mortgage  on  the  land  and.  slaves  purchased 
from  the  latter,  proposed,  on  a  release  being  received,  to  give  a  mort- 
gage on  the  property  he  had  purchased  at  the  sale  of  the  estate  of 
the  community;  to  which  the  defendant  assented:  and  this  was  ex- 
ecuted: and  through  the  fraud  of  the  petitioners'  father,  and  the  error 
or  mistake  of  the  defendant,  in  the  release,  payment  of  the  sum  due 
to  the  latter  was  acknowledged,  though  not  received. 

The  defendant  further  pleaded,  that  the  new  mortgage  was  given 
for  4600  dollars,  without  including  the  interest;  and  payment  was 
stipulated  in  two  years,  with,  the  faculty  of  a  prolongation  of  the 
time  of  payment  of  interest  at  the  rate  of  ten  per  cent.:  but  the  peti- 
tioners' father  absolutely  neglecting  to  pay,  the  defendant  instituted 
suit  against  him,  in  consequence  of  which  the  premises  were  sold 
and  bought  by  the  defendant. 

The  petitioners'  &ther  was  cited  in  warranty,  faUed  to  answer, 
and  judgment  was  taken  against  him  by  default:  there  was  judgment 
for  the  petitioners  against  the  defendant,  and  for  him  against  the 
petitioners'  father. 

From  this  judgment  the  defendant  appealed.  The  facts,  both  in 
the  petition  and  answer,  except  the  allegation  of  fraud  in  the  father, 
and  error  or  mistake  in  the  defendant,  as  alleged  in  the  answer,  are 
correctly  stated. 

It  is  not  contended  that  the  district  court  erred  in  ordering  a  sale 
of  the  premises,  but  the  appellant's  counsel  urges,  that  the  petitionees 
ought  to  have  been  compelled  to  indemnify  the  defendant  for  the 
amount  of  the  sum  for  which  he  was  a  creditor  of  the  community, 
according  to  a  principle  often  recognised  by  this  court,  viz: — that  in 
setting  aside  an  illegal  sale  in  favor  of  a  minor,  he  ought  to  be  al- 
lowed whatever  the  vendee  paid  in  discharge  of  the  minor's  debts. 
But  in  the  present  case  the  appellees  contend,  that  by  giving  an  abso- 
lute receipt  for  his  daim,  the  defendant  has  rendered  them  the  debt- 
ors of  their  father,  who  has  had  the  benefit  of  the  acknowledged 
payment  in  the  same  manner  as  if  he  had  actually  made  it.  The 
appellees,  were  they  compelled  to  pay  the  defendant,  would  be  twice 
charged  with  the  same  debt:  and  the  appellant  must  impute  it  to  his 
own  imprudence,  that  he  has  transferred  his  claim  to  the  petitioners^ 
father,  who  has  thereby  been  enabled  to  retain  its  amount  from  them. 

This  case  is  different  from  that  of  a  third  person  who  purchases^ 
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at  a  judicial  sale,  the  property  of  minors;  and  whose  money  is  applied 
to  the  payment  of  a  debt  due  by  them.  He  is  a  stranger  to  the  acts 
by  which  their  interests  are  affected.  It  is  therefore  equitable — as 
it  is  the  law,  that  the  money  which  was  applied  to  the  payment  of 
their  debt,  should  be  repaid  by  them,  before  they  get  back  that  thing 
for  which  the  money  was  given.  In  the  present  instance  the  creditor 
himiself  entered  into  a  transaction,  by  which  he  discharged  the  debt, 
and  acknowledged  the  tutor  had  paid  him.  He  thus  furnished  the 
latter  with  the  means  of  claiming  a  sum  from  the  minors,  and  the 
court  of  probates  on  settlement  allowed  him  credit  for  the  amount. 
It  is  therefore  proper  he  should  look  to  the  tutor  for  reimbursement 

This  is  not  a  case  of  restitution  in  integrum.  The  property,  be- 
longing to  the  succession,  and  as  making  part  of  it,  was  sold.  At 
the  sale,  the  fiither  of  the  minors  became  the  purchaser,  and  as  his 
property,  it  became  liable  to  the  mortgage  which  the  law  conferred 
in  their  favor,  on  the  estate  of  their  tutor.  The  enforcing  of  this 
mortgage  does  not  rescind  the  sale,  but  on  the  contrary  affirms  it. 
The  mortgage,  given  by  the  tutor  to  secure  a  debt  of  the  conmninity, 
and  a  sale  under  it,  did  not  destroy  the  plaintifis'  mortgage. 

The  question,  therefore,  before  us,  is  whether  a  creditor,  who  has 
given  a  complete  discharge  to  one  of  the  partners,  and  by  virtue  of 
'  it,  enabled  that  partner  to  deduct  the  amount  on  settlement  with 
his  co-partners,  can  compel  the  latter  to  reimburse  their  part  of 
the  sum,  before  they  can  enforce  a  previous  mortgage  which  they 
bad  on  the  thing  given  in  payment;  and  we  are  of  opinion  he  can- 
not. That  his  remedy  is  against  the  partner  he  trusted.  The  right 
was  once  extinguished  by  the  act  of  the  creditor  as  against  the  com- 
munity, and  it  revives,  by  eviction,  against  him  whose  note  was  taken 
in  place  of  the  original  debt 

It  was  not  the  property  of  the  community  which  was  mortgaged 
to  secure  the  debt,  but  the  property  of  the  father,  who  had  purchased 
from  the  community. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Oarland  and  Bowen^  for  the  plaintiffs. 

Brownsoriy  for  the  defendant. 


492  SUPREME  COURT. 


Carlin  v.  Dumartrait.     VIII,  N.  S.  212. 

FIFTH  District. 

Until  due  notice  is  given  of  the  transfer  of  a  claim,  by  the  trans- 
feree to  the  person  on  whom  it  is  given,  a  creditor  of  the  transferor 
or  assignor  may  legally  seize  it  and  appropriate  it  to  his  own  debt 

A  person  employed  as  agent  to  receive  and  pay  the  debts  of  a  suc- 
cession, is  not  thereby  authorised  to  receive  legal  notice  of  the 
assignment  or  transfer  of  a  debt  on  the  succession  to  a  third  person. 

The  authority  to  receive  notice  of  the  transfer  of  a  debt  must  be 
specially  established y  for  until  notice  the  debtor  might  pay  the  ori- 
ginal creditor,  and  while  he  can  pay,  a  creditor  of  the  first  creditor 
might  seize  the  debt  due  him. 

The  Court  said: — ^This  case  cannot  be  distinguished  from  Bain- 
bridge  v.  Clay,  4  N.  S.  56. 


Miles  11.  Oden  d  al.     VIII,  N.  S.  214. 

Contracts  are  gmemed  by  the  laws  of  the  coantry  in  which  they  arc  passed:  and  by  the 
comity  of  nations,  are  enforced  according  to  those  law$t  by  the  state  to  which  the  par- 
ties have  removed. 

lAcntf  on  kind  and  slaves  remaining  in  the  hands  of  the  owner  or  seller,  have  no  eflbct 
against  third  persons,  unless  they  are  daly  recorded. 

lAenOf  existing  on  land  or  slaves  in  other  states,  are  subject  to  the  same  rules  of  regis- 

'  tering  as  in  our  own,  when  the  parties  come  to  this  state  to  enforce  such  /tens. 

Where  a  creditor  in  Kentucky  ateenU  that  certain  property  of  his  debtor,  may  be  taken 
to  Louisiana,  by  an  agent  or  trustee  and  sold,  the  proceeds  to  be  applied  to  the  pay- 
ment of  his  lien  and  dehlf  he  cannot  attack  the  sale  of  such  agent  as  fraudulent,  he- 
cause  by  his  subsequent  misconduct  he  &iled  to  receive  the  proceeds. 

An  agent  or  trustee,  who  is  empowered  to  sell  certain  property  and  take  a  note  payable 
to  himself,  may  legally  $eU  $uch  noU  to  a  third  peroon^  although  it  be  in  fraud  of  the 
rights  of  hb  6mployer8» 
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Tbe  purchaBcr  of  such  note  cannot  be  deprived  of  his  right  to  it»  without  being  repaid 

the  money  he  gave  for  it 
It  is  a  principle  of  the  common  law,  that  a  hanajide  purchaser,  is  not  affected  by  fraud 

in  his  vendor  towards  those  from  whom  he  (d)tained  the  property^  if  he  has  a  legal  title 

to  the  thing  sold. 
Interest,  will  not  be  allowed  on  a  nottf  given  for  the  purchase  and  price  of  slaves,  when 

there  is  a  contest  between  two  adverse  parties  about  the  proceeds,  until  such  contest  is 

decided.*  because  until  t&en,  the  maker  of  the  note  is  not  considered  in  mora, 

FIFTH  District,  Judge  of  the  Seventh  presiding. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states,  that  he  obtained  a  judgment  against  one  Oden 
in  the  state  of  Kentucky,  on  which  judgment  an  execution  issued, 
that  was  levied  on  property  that  was  afterwards  replevied  under  the 
laws  of  Kentucky,  by  the  said  Oden,  he  giving  his  bond,  with  a  cer- 
tain 0.  G.  Waggoner  as  his  security.  That  on  the  7lh  of  June  1820, 
Dden  executed  to  Waggoner  a  mortgage  upon  the  articles  seized, 
among  which  were  certain  slaves.  That  the  debt,  due  to  the  peti- 
tioner, is  yet  unpaid,  and  that  in  virtue  of  the  seizure  made  under 
the  execution  in  Kentucky,  and  the  assignment  from  Waggoner,  the 
petitioner  has  a  lien  on  the  property  levied  on. 

That  one  Miller,  of  the  state  of  Kentucky,  has  fraudulently  cause4 
the  said  property  to  be  transported  from  the  state  of  Kentucky  to  de- 
fraud the  mortgagee,  and  has  sold  it  to  one  Brent. 

That  Miller's  title,  if  he  had  any,  is  subordinate  to  his:  that  the 
proceeds  of  the  property  sold,  were  in  fact  due  to  Odeu;  Miller  hav- 
mg  lent  his  name  to  defraud  the  petitioner. 

The  petition  concludes  with  a  prayer,  that  Brent  may  be  decreed 
to  surrender  up  the  negroes,  or  pay  the  price  due  for  them  to  the 
plaintiff;  and  that  an  attachment  may  issue  against  Oden  and  Wag- 
goner. 

The  attachment  issued  and  was  levied  on  the  debt  due  by  Brent. 

Brent,  who  was  thus  made  both  defendant  and  garnishee,  filed  an 
answer  in  which  he  stated: 

First:  That  he  bouglit  the  negroes  from  a  certain  Morris  L.  Miller, 
in  good  faith,  without  any  notice  or  knowledge  of  the  plaiutifTs 
claim:  and  if  the  said  title  should  hereafter  be  declared  fraudulent 
against  Oden's  creditors  it  cannot  affect  his  rights,  as  he  purchased  in 
this  state  without  knowledge  of  these  transactions. 

That  the  negroes  purchased  by  him  only  formed  a  part  of  the  pro- 
perty mortgaged  to  Waggoner,  and  that  the  plaintiffs  must  discuss 
the  other  portion  of  it  in  the  slate  of  Kentucky,  before  he  can  have 
recourse  on  that  sold  to  the  respondent. 

That  the  negroes  were  purchased  by  Miller  at  a  sale  made  under 
an  execution  in  favor  of  William  Fletcher,  and  that  admitting  this 
sale  to  be  fraudulent,  it  cannot  affect  the  respondent's  title,  who  bought 
without  notice. 
Vol.  IV.— 42 
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That  one  of  the  slaves  is  affected  with  redhibitory  defects,  and  the 
price  of  this  slave  must  be  deducted  from  the  sum  due. 

That  on  the  21st  of  April,  he  received  a  notice  from  L.  and  M. 
Commagere,  who  state  themselves  the  holders  of  the  note  which  the 
respondent  gave  to  Miller,  for  the  slaves  now  claimed  by  the  peti- 
tioner, in  which  notice  they  demand  payment  for  the  same. 

Brent's  answers  to  interrogatories,  given  on  oath,  do  not  state  that 
funds  of  the  defendants  were  in  his  hands,  but  acknowledges  a  note 
to  have  been  given  for  the  slaves  mentioned  in  the  petition,  on  which 
a  deduction  should  be  made  of  400  dollars,  or  450  dollars  the  price 
of  one  of  the  slaves,  so  affected  with  redhibitory  diseases  as  not  to  be 
of  any  value. 

On  filing  this  answer  the  plaintiff  prayed  liberty  to  amend  his  peti- 
tion, by  making  Miller,  who  sold  to  Brent,  a  party  to  the  suit.  In 
this  amendment  judgment  is  asked  against  Miller,  so  far  as  to  have 
the  sale,  made  by  him  to  Brent,  cancelled  and  set  aside,  and  the  de- 
mand is  reiterated  that  the  negroes  be  seized  and  sold  to  satisfy  the 
claim  of  the  petitioner,  or  that  there  be  judgment  against  Oden  and 
Waggoner  for  the  price  of  the  negroes  sold  to  Brent. 

The  court  ordered  Miller  and  Commagere  to  be  made  parties  to 
the  suit. 

At  this  stage  of  the  proceedings,  Raspalier  intervened,  and  averred 
that  he  had  purchased  the  note  the  defendant.  Brent,  had  given  for 
the  slaves.  That  Miller's  title  to  the  property  was  bona  ^de.  The 
petition  of  intervention  concluded  by  demanding,  that  he  might  be 
decreed  to  be  the  only  person  entitled  to  receive  the  amount  of  said 
note  with  interest,  and  that  judgment  should  be  rendered  in. his  favor 
against  Brent. 

Miller  answered  by  denying  any  knowledge  of  Miles's  having  such 
a  claim  as  that  set  up  in  the  petition,  and  requiring  him  to  furnish 
proof  of  it. 

That  Miles's  mortgage  is  inferior  to  the  title  which  the  respondent 
acquired,  because  a  long  time  previous  to  the  date  of  the  mortgage 
to  Waggoner,  Oden  executed  a  deed  of  trust  to  Harrison  Blanton, 
the  said  deed  of  trust  being  for  the  purpose  of  securing  Robert  P. 
Letcher  and  others,  against  damage  and  loss,  as  securities  for  Oden. 
That  Letcher  commenced  suit,  recovered  judgment  and  issued  exe- 
cution against  Oden.  That  the  respondent  bought  the  slaves  at  the 
sale  made  in  virtue  of  such  execution;  and  that  he  did  not  send  them 
out  of  the  state  of  Kentucky  to  defraud  the  petitioner. 

The  answer  further  states,  that  the  respondent  being  unwilling  to 
speculate  on  the  misfortunes  of  Oden,  directed  the  proceeds  of  the 
sale  of  the  slaves,  sent  by  him  to  Louisiana,  to  be  paid  over  to  Oden's 
creditors. 

The  respondent  also  states,  that  Letcher  has  assigned  to  him  the 
mortgage  under  which  the  slaves  were  sold:  that  Waggoner,  under 
the  mortgage,  in  virtue  of  which  the  petitioner  claims,  directed  the 
execution  at  the  suit  of  Letcher  to  be  levied  on  the  property  which 


SEPTEMBER  TERM,  1829.  495 

[Miles  0.  Oden  el  al] 

the  respondent  purchased;  aud  finally,  that  the  petitioner  had  ratified 
and  approved  the  sale. 

Brent  amended  his  answer,  by  stating  that  the  title  under  which 
Miller  had  sold  the  negroes  had  been  declared  fraudulent,  and  pro* 
nounced  null  by  a  court  of  equity  in  Kentucky.  That  he  believed 
the  sale  had  been  made  with  an  intention  to  deceive  him,  and  that 
he  is  threatened  with  many  suits  for  the  property. 

Miller  and  Raspalier  objected  to  this  answer  being  filed,  but  the 
court  received  it. 

The  next  change  we  find  in  the  pleadings  is  that  made  by  the 
plaintiff,  amending  the  petition,  and  especially  stating  the  facts  at- 
tending the  suit  in  Kentucky,  which  he  averred,  terminated  by  a  de- 
cree annulling  the  sale  to  Miller. 

The  suit  of  Raspalier  against  Brent  was  consolidated  with  that  in 
which  the  proceedings  have  been  just  stated,  and  on  the  consolida- 
tion being  made,  Brent  filed  another  amended  answer,  in  which,  re- 
peating all  the  facts  already  stated,  he  prayed  that  the  sale  might  be 
annulled  and  avoided,  it  being  fraudulent  on  the  part  of  Miller. 

Miller  denied  the  allegation  of  Brent,  and  averred  there  was  colli- 
sion between  him  and  Miles,  the  plaintiff,  to  cheat  and  defraud  Ras- 
palier. 

Raspalier  also  amended  the  pleadings  on  his  part,  by  repeating,  or 
nearly  so,  the  allegations  of  Miller. 

On  these  pleadings  the  parties  went  to  trial,  and  judgment  was 
rendered  in  favor  of  the  intervener.  An  appeal  was  taken  to  this 
court;  the  judgment  was  reversed,  and  the  cause  re  manded,  it  ap- 
pearing to  have  been  tried  without  any  answer  having  been  put  in  on 
behalf  of  the  defendant  in  attachment.     6  N,  S.  211. 

On  the  return  of  the  case  to  the  district  court,  the  pleadings  were  so 
amended  as  to  present  the  coniesialio  lilis  between  all  the  parties. 
Another  trial  was  had  which  terminated  as  the  first,  by  judgment 
being  rendered  in  favor  of  Raspalier,  the  interpleader. 

From  this  judgment  Miles,  the  plaintifif,  and  Brent  have  appealed. 

The  plaintiff  has  placed  his  right  to  recover,  before  this  court,  on 
two  principal  grounds. 

1.  That  he  had  a  lien  on  the  property  in  Kentucky,  which  he  has 
a  right  to  enforce  here. 

2.  That  the  money,  due  by  Brent  for  the  negroes  purchased  from 
Miller,  was  in  fact  due  by  Oden  and  Waggoner,  and  that  as  such  his 
attachoient  levied  on  it,  previous  to  any  notification  by  Raspalier  of 
his  assignment,  entitles  him  to  judgment. 

I.  On  the  first  ground,  we  are  of  opinion,  that  the  lien,  which  the 
plaintiffs  might  have  had  in  Kentucky,  can  not  affect  a  bona  fide 
purchaser  in  this  state.  The  court  are  aware  of  the  common  princi- 
ple, that  contracts  are  governed  by  the  laws  of  the  country  in  which 
they  are  passed;  and  that,  by  the  comity  of  nations  the  rights,  flow- 
ing from  them,  are  not  diminished  by  the  parlies  passing  into  other 
states: — Provided^  the  laws  of  that  state  afford  adequate  remedies 
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to  enforce  the  obligation.  But  this  prineiple  is  subject  to  the  excep- 
tion, that  in  carrying  them  into  effect,  no  injury  result  to  the  inhabi- 
tants of  the  country  whose  aid  is  required  to  enforce  them.  We 
had  occasion  to  express  our  views  fully  on  this  subject  in  the  case  of 
Saul  V.  His  Creditors,  6  N.  S,  599;  and  it  is  unnecessary  to  repeat  here 
the  reasoning  on  which  we  considered  the  limitation  of  the  general 
principle  to  rest. 

Our  legislature  have  declared,  that  liens  on  land  and  slaves  remain- 
ing in  the  possession  of  the  owner,  should  not  have  effect  against 
third  persons,  unless  duly  recorded.  This  rule  was  doubtless  esta- 
blished to  avoid  the  inconvenience  and  injury  which  parties,  buy- 
ing without  notice  of  these  liens,  would  sustain.  Every  reason, 
which  supposes  the  necessity  of  such  a  regulation,  as  between  our 
own  citizens,  applies  with  equal,  if  not  greater  force,  to  the  inhabi- 
tants of  another  country,  who  come  here  to  enforce  liens  given  by  the 
laws  of  the  place,  whence  the  property  is  brought. 

Huberus,  whose  authority  on  this  subject  is  justly  entitled  to  great 
attention,  after  giving  the  limitation  above  noticed  to  the  general 
rule,  presents  nearly  this  case  as  an  example  of  it:  and  states  that  a 
mortgage,  good  on  personal  property  in  one  country,  can  not  be  car- 
ried into  effect  in  another  state,  whose  laws  do  not  recognise  such 
hypothecations.  If  this  be  true,  where  mortgages  of  this  descrip- 
tion are  not  recognised  as  having  any  legal  effect,  we  think  the  same 
rule  should  apply  where  they  are  only  permitted  against  third  per- 
sons, on  certain  conditions — such  as  registry,  &c.  This  writer,  indeed, 
gives  the  case  of  a  marriage  contract,  binding  on  creditors  in  on^ 
country  without  being  enregistered,  as  not  being  so  if  the  parties 
remove  into  another,  where  publicity  is  required  to  be  given  to  them 
by  recording.  His  language  in  relation  to  mortgages  is  as  follows: 
Hypotheca  conventionalis  in  re  mobiii  dal  Jus  prsslaiionis  eiiam 
apud  tertium  possessorem  jure  Cassaris  ei  in  Frisia^  non  apud 
Batavos,  Proinde  si  quis  ex  efvsmodi  hypotheca  in  Hollandia 
agat  advtrsus  tertium  non  audietur.  Quia  Jus  illi  iertio  in  ista 
re  mobiii  guaesitum  per  Jus  alieni  territorii  non  potest  auferri,^* 

In  the  translation  given  of  this  passage  in  3  Dallas,  the  sense  is 
somewhat  obscured  by  the  omission  to  state  in  what  country  the 
mortgage  would  not  have  its  effect. — Huberus  de  Conjlictu  Legum^ 
lib,  1,  tit.  3,  no.  11;  3  Dallas j  31 5 j  in  notis. 

II.  This  point  disposed  of,  the  right  of  the  plaintiff  to  recover 
must  rest  on  the  strength  of  his  pretensions  to  attach  the  debt  due 
by  Brent,  as  belonging  to  his  debtors,  Oden  and  Waggoner. 

Oden,  who  was  a  citizen  and  resident  of  Kentucky,  was  indebted 
to  a  larger  amoimt  than  he  was  able  to  pay.  He  was  pressed  by 
some  of  his  creditors:  among  others,  by  the  plaintiff  in  this  suit.  To 
avoid  the  sacrifice  of  his  property,  he  procured  an  execution  to  issue 
at  the  suit  of  one  of  them,  under  which  several  of  his  slaves  were 
seized  and  sold,  and  Miller  became  the  purchaser.  It  is  shown 
clearly,  that  Miller's  object  in  buying  was  to  assist  Oden  and  enable 


SEPTEMBER  TERM,  1889.  497 

[Miles  V.  Oden  ef  oL] 

him  to  dispose  of  his  property  without  too  great  a  loss.  That  he  had 
no  intention  of  profiting  by  it  In  pursuance  of  this  object,  the 
slaves  purchased  were  sent  down  the  river  and  sold  to  Brent,  with 
the  intention  of  applying  the  proceeds  to  the  payment  of  the  credi- 
tors in  Kentucky.  The  plaintiff  has  attacked  this  act  as  fraudulent 
— insists,  that  by  the  laws  of  Kentuckey  it  was  null  and  void;  and 
contends,  that  the  money  due  by  Brent  being  due  in  reality  to  Oden, 
he  had  a  right  to  attack  it  as  the  creditor  of  Oden. 

The  real  character  of  the  transaction  and  its  legal  effect,  according 
to  the  laws  of  Kentucky,  have  been  the  subject  of  most  elaborate 
discussion  at  the  bar.  We  do  not  find  it  necessary  to  go  into  the 
question.  It  is  shown,  that  after  the  slaves  were  sent  down  the  river, 
and  before  they  were  sold.  Miles,  the  present  plaintiff,  Letcher,  ano- 
ther creditor  of  Oden's,  and  Oden,  entered  into. an  agreement,  by 
which,  among  other  things.  Miles  consented  and  agreed  to  receive, 
in  discharge  of  this  debt,  the  proceeds  of  the  slaves  sent  down  the 
river  by  Miller,  who,  it  is  stated  in  the  act,  was  the  trustee  of  Oden. 
We  are  of  opinion  that  the  plaintiff,  by  his  agreement,  is  precluded 
from  saying  the  sale  of  the  slaves  was  null  and  void:  by  consenting 
to  take  the  proceeds  of  the  sale,  he  sanctioned,  as  far  as  he  could,  the 
legality  of  the  sale.  It  has  been,  indeed,  contended,  that  by  virtue 
of  the  stipulations  in  the  instrument.  Miles  did  not  intend  to  waive 
any  of  his  rights,  in  case  the  money  was  not  paid  to  him.  But  the 
most  attentive  consideration  of  the  agreement  has  failed  to  produce 
that  conviction  on  our  minds.  It  appears  to  us,  that  the  reservations 
there  made,  relate  to  the  property  still  remaining  in  Kentucky.  And 
that  there  is  nothing  in  it  which  would  authorise  us  to  say  it  was  the 
intention  of  the  parties,  that  the  plaintiff  should  retain  the  right  to 
attack  the  sale  as  fraudulent,  in  case  he  could  not  obtain  the  pro- 
ceeds of  it. 

But  there  is  another  ground  on  which  the  plaintiff  insists  the  at- 
tachment was  properly  levied.  Miller,  he  says,  was  the  trustee  of 
Oden,  and  the  debt  due  to  him  being  for  the  benefit  of  the  cestui  que 
trusty  as  a  creditor  of  the  latter,  he  had  a  right  to  attach  it.  To  this 
position  the  court  assents;  but  his  right  to  attach  the  equitable  inter- 
est which  Oden  had  in  the  funds,  cannot,  in  our  opinion,  defeat  a 
right  which  a  third  party  had  acquired  from  Miller,  who  had  sold  the 
negroes,  and  to  whom  the  note  given  for  them,  was  made  payable, 
and  in  whom,  consequently  the  legal  title  was  vested.  This  is  the 
position  in  which  Raspalier,  the  intervener  is  placed.  He  acquired 
bona  fide  from  Miller.  The  note  was,  it  is  true,  not  negotiable,  but 
it  was  a  proper  subject  of  sale;  and  although  liable  to  all  the  equity 
existing  between  Miller,  the  payee,  and  Brent  the  maker,  those  per- 
sons who  had  entrusted  Miller  with  the  property,  vested  in  him  the 
legal  title,  and  put  him  in  a  situation  to  hold  himself  out  to  the  world 
as  owner  of  the  property,  cannot  deprive  the  purchaser  of  his  rights 
without  repaying  to  him  the  money  which,  as  a  consequence  of  the 
confidence  reposed  in  the  payee,  he  advanced.    It  is  clear,  that  Odea 

42« 


498  SUPREME  COURT, 

[BIUm  e.  Oden  0t  oL] 

could  not  do  so.  »His  creditors  cannot  have  greater  rights,  apart  fronk 
the  question  of  fraud,  which  is  considered  as  waived,  by  the  agree- 
ment of  the  plaintiff  to  be  paid  out  of  the  proceeds  of  sale.  We  are 
unable  to  distinguish  between  the  right  of  the  purchaser  of  the  pro- 
perty and  the  rights  of  that  which  the  vendor  obtained  in  Ueu  of  it, 
whether  it  was  a  note  or  any  other  object. 

Brent,  in  his  amended  answer,  has  pra]^  a  rescission  of  the  sale^ 
on  the  ground  that  he  has  not  acquired  a  good  title;  but  we  do  not 
see  any  danger  to  which  he  is  exposed  on  this  score,  that  would  au- 
thorise us  to  declare  the  contract  void.  We  understand  it  to  be  a  cleat 
principleiof  the  common  law,  under  which  this  transaction  took  place, 
that  a  bona  fide  purchaser  is  not  affected  by  fraud  in  his  vendor,  who 
lias  a  legal  title  to  the  property  sold.    6  Cranch,  133. 

The  court  below  gave  interest  on  the  note,  and  in  this  we  think  it 
erred.  There  was  one  party  claiming  a  lien  on  the  slaves  and  a  right 
to  the  proceeds,  as  belonging  to  Oden  and  Waggoner.  The  other 
demanded  the^  proceeds,  in  virtue  of  an  assignment  from  Miller. 
This  was  suclT  a  disturbance  in  the  title  as  well  authorised  Brent  to 
refuse  paying  either.  Placed  in  so  much  uncertainty  as  to  whom  he 
was  to  pay,  he  could  not  be  considered  in  mora. 

The  court  decided  correctly  in  deducting  the  price  of  the  negro 
Charles,  who  had  died,  but  the  judgment  must  be  reversed  on  account 
of  the  error  in  allowing  interest. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur^ 
ther  ordered,  adjudged  and  decreed,  that  the  intervenor,  C.  Raspa- 
lier,  do  recover,  against  William  L.  Brent,  the  sum  of  two  thousand 
three  hundred  and  fifty  dollars:  and  that  the  plaintiff,  Charles  Miles, 
pay  all  the  costs  of  the  proceedings,  except  those  of  appeal,  which  are 
to  be  paid  by  the  intervener  and  appellee. 

Brownsofiy  for  the  plaintiff. 

SitnoHf  for  the  defendants. 

Bowen,  for  the  intervener  Raspalier. 


SEPTEMBER  TERM^  1829.  499 


Gilbeaux's  Heirs  v.  Cormier.     VIII,  N.  S,  228. 

FIFTH  District 

Deddedy  that  the  wife  may  resume  the  administration  of  her  para- 
phernal property,  previously  confided  to  her  husband,  whenever  she 
chooses:  and  also  demand  restitution  of  what  is  the  object  or  price 
of  it. 

During  the  pendency  of  a  suit  against  the  husband  by  the  heirs  of 
a  former  marriage,  for  a  partition  and  restitution  of  the  community 
property,  the  second  wife  may  come  in  and  interplead,  and  claim 
restitution  and  separation  of  her  paraphernal  property. 

The  tacit  lien  or  mortgage  of  such  wife  in  the  estate  of  her  hus- 
band is  superior  in  degree  or  prior,  to  that  of  heirs  of  a  former  wife; 
and  her  paraphernal  property,  either  in  kind  or  the  price,  will  be 
decreed,  before  the  claims  of  the  heirs  are  admitted.  See  Louisiana 
Code,  2368. 


Dangerfield's  Bxecutrix  v^  Hirtistoii's  fieirs. 

VIII,  N.  S.  232. 

Service  of  petition  and  citation  on  the  attorney  of  the  defendant,  although  made  Wferb 
the  services  of  the  attorney  had  cammenoed  in  the  suit,  is  good,  onless  the  jwrty  en 
the  trial  deny  his  authority  on  oath. 

Such  attorney  may  suffer  judgment  against  his  client  by  consent  without  hearix^  evi> 
dence  in  the  cause,  and  it  will  be  valid. 

An  executrix,  deriving  her  authority  from  a  probate  court  of  another  state,  cannot  exer- 
cise the  character  of  executrix  here,  without  first  having  presented  the  testament  to  a 
court  of  probates  in  this  state. 

Where  a  previous  judgment  has  been  obtained  in  one  of  the  courte  of  this  state  by  an 
executrix,  residing  in  another  state,  and  no  objection  or  evidence  to  the  contrary,  it 
will  be  presumed  she  was  duly  qualified. 

Where  the  copy  of  the  record  of  a  suit  is  introduced,  without  the  judge's  signature  to 
the  judgment;  and  another  copy  of  the  Judgment  is  obtained  and  filed,  with  the  signift. 
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tare,  the  record  will  then  be  taken  as  complete  and  authentic,  eipecially  wheie  the 
date,  amount,  and  number  of  each  judgment  corresponds  with  the  other  parts  of  the 
record. 

In  a  case  where  there  was  a  conditional  jud^^mcnt,  that  the  defendant  should  have  ninety 
days  to  procure  evidence  and  establish  any  set-offs  he  might  have,  and  no  use  made 
of  the  condition  within  the  time,  it  is  too  late  for  the  heirs  in  a  subsequent  trial  to 
inquire  into  this  matter. 

The  daughter  who  has  received  her  share  of  her  ancestor's  succession,  is  still  an  incom- 
petent witness  in  a  suit  against  the  other  heirs  of  the  succession. 

The  daughter  may  still  be  responsible  to  the  other  heirs  on  a  final  partition,  if  her  share 
exceeds  tlie  disposable  portion. 

The  dbtrict  court  has  Jurisdiction  in  a  suit  against  executors  ralione  nutUria,  but  not 
raiitnu  perwnat. 

An  amendment  will  be  admitted  by  filing  a  supplemental  petition,  even  after  issue  joined, 
where  the  first  petition  sued  only  the  Utiamewlary  heir§,  and  the  amendment  embraced 
all  who  had  sued  the  instituted  heirs  to  break  the  will,  and  prayed  judgment  against 
them,  if  they  succeeded. 

Persons  suing  the  instituted  heirs  to  set  aside  the  will,  thereby  become  Uable  to  be  sued 
by  a  creditor  of  the  testator  and  made  to  pay  the  whole  amount  of  the  debt;  although 
no  part  of  the  estate  come  into  his  hands. 

FIFTH  District,  Judge  of  the  Seventh  presiding. 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  to  obtain  from  the  defendants  the  amount  of  a 
judgment  recovered  against  the  executors  of  their  ancestor.  The 
petition  sets  out  the  former  proceedings,  and  avers,  that  the  defen- 
dants have  accepted  the  succession,  and  are  in  possession  of  the  pro- 
perty of  the  deceased. 

The  answer  denies,  that  the  plaintiff  is  the  executrix  of  the  person 
who  recovered  judgment  against  the  ancestor  of  the  defendants — puts 
at  issue  the  fact  of  any  such  judgment  having  been  rendered;  and 
avers,  that  the  heirs  and  representatives  of  Henry  Dangerfield  are 
indebted  to  the  respondents  in  the  sum  of  850  dollars. 

To  establish  the  fact  of  the  plaintiff  being  executrix,  as  she  states 
herself  to  be  in  the  petition,  reference  is  had  to  a  former  proceeding 
in  the  court  of  the  first  district,  where  the  judgment  was  rendered. 
It  appears,  that  the  suit  was  originally  brought  in  the  name  of  Henry 
Dangerfield,  and  judgment  obtained  by  him  in  his  lifetime.  After 
fais  decease,  a  rule  was  taken  on  the  defendants  to  show  cause,  why 
the  judgment  should  not  be  revived  in  the  name  of  the  executrix, 
who  is  the  present  plaintiff.  The  court,  after  hearing  the  parties, 
made  the  rule  absolute.  It  is  contended,  that  this  proceeding  pre- 
cludes any  inquiry  now  into  the  character  of  the  petitioner.  That 
the  matter  has  the  authority  of  the  thing  judged. 

The  defendants,  not  contesting  the  principle  on  which  the  plain- 
tiff relies,  nor  denying  its  correctness,  where  the  proceedings  have 
been  regular,  urge,  that  this  case  does  not  fall  within  its  operation, 
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because  the  defendants  were  not  cited  to  contest  the  application.  The 
rule  was  served  on  their  attome7. 

We  have  not  found  the  decision  of  the  point  quite  free  from  diffi**- 
culty,  but  our  minds  have  finally  settled  in  the  conclusion,  that  the 
service  was  well  made,  and  that  the  proceedings  which  were  based 
op  it  should  have  the  same  force,  as  if  the  defendants  had  been  cited 
in  person*  It  is  perhaps  true,  as  a  general  rule,  that  the  authority  of 
the  attorney  terminates  with  the  judgment,  and  that  the  service  made 
on  the  individual  who  represented  the  defendants  in  the  first  instance, 
acquires  no  additional  force  from  that  circumstance.  But  our  law, 
from  necessity,  reposes  great  confidence  in  the  acts  of  attorneys,  who 
are  admitted  to  practise  in  our  courts;  and  it  has  been  held,  by  more 
than  one  decision  in  this  tribunal,  that  they  would  be  presumed  to 
act  within  the  limits  of  their  authority,  unless  the  contrary  was 
shown.  This  doctrine  is,  however,  necessarily  limited  to  those  acts 
which  fall  within  the  range  of  the  duties,  which  the  profession  have 
to  discharge.  And  the  question  in  this  case  is,  whether  the  acknow- 
ledgment of  service  by  the  attorney  and  his  appearance  in  conse- 
quence, and  acting  on  behalf  of  the  defendatits,  is  within  the  limita- 
tion just  stated.  At  first  blush  it  would  appear  not,  and  that  the 
agency  of  the  attorney  can  only  commence  after  the  parties  are  cited. 
But  in  point  of  fact,  we  believe  it  to  be  no  uncommon  occurrence  for 
persons  who  expect  to  be  sued,  to  engage  counsel,  before  the  action 
is  commenced;  and  that  the  persons,  so  engaged,  have  authority  froni 
their  clients  to  accept  service  of  the  petition.  The  frequency  of  the 
practice  induces  us  to  conclude,  that  it  arises  from  such  authority 
being  conferred.  And  when  it  is  so  usual  and  common,  it  cannot  be 
held  to  be  an  act  so  out  of  the  scope  ofprofessjonal  duty,  as  to  deprive 
the  party  who  has  acted  on  the  faith  of  it,  of  the  benefit  of  that  pre- 
sumption of  correctness,  which  the  law  attaches  to  the  acts  of  the 
sworn  officers  of  its  courts.  In  this  vei*y  case,  where  an  objection  is 
taken  against  the  irregularity  of  a  former  proceeding,  because  service 
was  made  on  aa  attorney,  we  perceive,  that  an  attorney  has  acknow- 
ledged service  for  all  the  defendants,  and  the  whole  proceedings  in 
this  action  might  hereafter  be  set  aside  on  the  same  ground.  The 
presumption  of  due  anthorisation  to  the  counsel  will,  we  believe,  iii 
far  the  greater  number  of  instances,  correspond  with  the  truth.  When 
an  exceptiori  occurs,  the  party  who  has  been  represented  without  his 
consent,  or  contrary  to  his  wishes,  is  sufficiently  protected  by  allow- 
ing him  to  deny  the  authority  of  the  attorney  on  oath;  and  on  his 
doing  so,  requiring  from  his  adversary  proof  of  it. 

On  the  same  principle,  we  think  the  objection  must  be  overruled, 
which  contested  the  validity  of  the  original  judgment,  on  the  ground 
of  its  being  entered  up  by  consent  of  counsel,  and  not  after  hearing 
the  evidence. 

The  next  question  in  the  cause  relates  to  the  rights  of  the  executrix, 
who  holds  her  appointment  under  a  will  made  and  opened  in  the 
state  of  Mississippi,  to  collect  a  debt  due  to  the  succession  in  Louisi^ 
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ana,  without  first  having  presented  the  testament  to  a  court  of  pro- 
bate in  this  state,  and  obtaining  an  order  for  its  execution.  This 
objection  we  should  think  well  founded,  if  such  a  step  has  not  beea 
taken  by  the  plaintiff:  but  the  previous  judgment  of  the  court,  order- 
ing the  suit  to  be  revived  and  directing  execution  to  issue  in  her 
name,  we  think  settles  that  question,  and  precludes  any  inquiry  into 
it  now.  Such  a  judgment  could  not  have  been  correctly  given,  with- 
out evidence  before  the  court,  of  the  executrix  being  legally  author- 
ised to  collect  the  debts,  due  in  this  country  to  the  succession  of  the 
original  plaintiff.  That  evidence  we  must  presume  was  furnislied; 
at  all  events,  no  appeal  having  been  taken  from  the  decree  of  the 
court,  it  has  acquired  in  relation  to  all  the  matters  embraced  by  it, 
the  authority  of  res  judicata. 

The  plaintiff,  to  support  the  allegation  in  the  petition,  that  judg- 
ment had  been  rendered  against  the  executors  of  the  defendants' 
ancestor,  introduced  a  copy  of  the  record  of  the  suit  against  thenL 
In  this  copy,  the  judgment  does  not  appear  to  have  been  signed. 
To  cure  this  defect,  they  then  offered  a  copy  of  the  judgment  without 
the  previous  proceedings.  In  this  copy  the  judgment  appears  to  have 
the  signature  of  the  judge.  It  is  objected,  that  the  transcript  of  the 
proceedings  does  not  establish  any  right  in  the  petitioner,  because  in 
it  the  decree  of  the  court  is  not  final,  for  want  of  the  judge's  name 
being  atfixed.  That  the  copy  of  the  judgment  which  has  his  signa- 
ture is  not  evidence,  because  it  is  unaccompanied  with  the  other  pro- 
ceedings; and  finally,  that  the  one  can  not  be  used  to  eke  out  and 
support  the  other. 

Admitting  the  principle,  contended  for,  to  be  correct  as  to  the  ne- 
cessity of  producing  all  the  proceedings  in  the  cause,  (on  which  we 
express  no  opinion,)  we  think,  that  in  this  instance,  the  copy  of  the 
judgment  may  be  taken  with  the  transcript  of  the  record.  There 
can  be  no  doubt,  that  it  is  of  the  same  suit,  as  that  in  which  the  copy 
of  the  whole  proceedings  was  furnished.  The  language  is  the  same, 
and  in  both,  the  sum  which  the  plaintiff  recovered  is  the  same,  and 
in  both  the  judgment  is  stated  to  be  that  which  was  rendered  in  suit 
No.  3448.  The  non-insertion  of  the  judge's  signature  to  the  decree 
in  the  transcript,  we  are  bound  to  believe  from  the  evidence  before 
us,  was  a  clerical  error.  The  omission  to  insert  it  in  the  one  instance, 
may  be  well  accounted  for  by  inadvertence.  The  placing  it  to  the 
judgment  in  the  other,  if  it  were  not  in  truth  there,  could  not  be 
explained  in  the  same  manner,  and  could  have  only  arisen  from  a 
desire  to  give  a  false  copy;  which  motive,  it  is  neither  legal  nor  chari- 
table to  presume,  actuated  the  keeper  of  the  record. 

The  judgment  rendered  in  favor  of  the  plaintiff's  testator,  against 
the  executors  of  the  defendants'  ancestor,  contained  a  clause,  as  fol- 
lows: "  with  a  stay  of  execution  for  ninety  days,  and  with  the  privi- 
lege, at  any  time  within  the  said  ninety  days,  of  establishing  by 
evidence,  any  offsets  which  the  defendant  may  have  against  said 
claim."    This  was  on  the  1st  of  April,  1814.    No  steps  appear  to 
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.  have  been  taken  by  the  defendants  to  avail  themselves  of  the  privi- 
lege,  contained  in  the  judgment.  But,  on  the  application  of  the  pre- 
sent plaintiflF  to  be  made  a  party  to  the  suit  in  1817,  the  order  reviving 
the  suit  and  directing  execution  to  issue  in  her  name,  contains  a  pro- 
vision such  as  that  just  stated,  and  again  extends  to  the  defendants 
the  privilege  of  showing,  in  the  space  of  ninety  days,  any  credits  or 
set-offs  to  which  they  might  be  entitled. 

Of  the  right  thus  conferred,  the  defendants  appear  to  have  so  far 
profited,  as  to  take  out  a  commission  and  obtain  testimony;  but  it 
does  not  appear,  that  the  evidence  so  procured  was  ever  laid  before 
the  court,  or  acted  on  within  the  limitation  already  stated,  or  indeed 
at  any  subsequent  time. 

The  heirs  contend,  they  may  still  use  it  in  defence  of  this  action, 
and  their  right  to  do  so,  has  been  a  subject  of  much  discussion  at  the 
bar.  We  are  inclined  to  the  opinion,  that  it  was  the  duty  of  the  ori- 
ginal defendants  to  produce  their  proof  to  the  court,  to  establish  the 
set-offs  claimed,  within  the  ninety  days,  and  obtain  a  credit  on  the 
judgment,  and  that  their  failure  to  do  so,  precludes  all  inquiry  into 
these  matters  now.  The  language  of  the  judgment  is  peremptory. 
**  Ninety  days  are  allowed,  before  issuing  execution  on  this  judg- 
ment, to  the  defendants  to  show  and  make  manifest  any  credits  or 
set-off  which  they  may  be  entitled  to."  The  showing,  here  spoken 
of,  should  have  been  made  to  the  court,  if  the  parties  did  not  agree. 
The  tribunal  which  rendered  the  judgment,  was  alone  vested  with 
the  power  to  modify  it. 

But,  if  this  objection  could  be  got  over,  another,  equally  formidable, 
has  been  made  to  the  introduction  of  the  evidence.  One  of  the  depo- 
sitions was  returned  into  court,  mutilated,  wanting  the  first  five  pages. 
The  other  contains  the  testimony  of  the  daughter  of  the  original  de- 
fendant, who,  though  she  states  herself  to  be  without  interest  in  the 
cause,  having  received  her  portion  in  her  father's  estate,  may  still  be 
responsible  on  a  final  partition,  if  her  share  received  should  have 
exceeded  the  disposable  portion. 

It  has  been  contended,  that  the  judgment  in  the  suit  against  the 
executors  was  void,  from  being  rendered  by  the  district  court.  It 
has  been  settled  in  the  cases  of  Tabor  ».  Johnson,  3  N.  S,  676,  and 
Foucher  v.  Carraby,  6  K  S  548,  that  the  courts  of  ordinary  jurisdic- 
tion did  not  want  power  to  decide  causes  such  as  ihisy  ratione  maie^ 
riasy  but  rolionepersonse.  No  plea  to  the  jurisdiction  was  filed  here 
nor  has  any  action  of  nullity  been  brought  to  set  the  judgment  aside, 
nor  appeal  taken  from  it.  We,  therefore,  must  consider  it  in  force. 
See  3  M(fr/m,61G;  6  A^.  S,  548,  the  above  cases. 

This  action  was  commenced  against  the  testamentary  heirs  of  the 
late  Charles  M.  Thruston,  In  the  petition,  they  are  charged  with 
having  taken  possession  of  his  property.  And  judgment  is  prayed 
against  them,  in  their  individual  capacity.  The  plaintiff,  subsequent 
to  the  issue  joined  on  this  demand,  filed  a  supplemental  petition,  in 
which  she  averred  that  several  persons,  some  of  them  now  residents 
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x)f  the  State,  had  comaienced  an  action  against  the  instituted  heirs  to 
set  aside  the  will.  That  the  plaintiff  was  quite  uncertain  whether 
they  would  succeed  in  this  suit  or  not.  That,  if  they  did,  they  would 
be  responsible  as  well  as  the  original  defendants.  She  therefore 
prayed  judgment  against  all,  who  claimed  any  interest  in  the  suc- 
cession. 

Opposition  was  made  to  this  attempt  to  introduce  new  parties,  but 
the  judge  of  the  fifth  district,  presiding  at  the  term  the  application 
was  made,  admitted  it.  And  the  judge  of  the  seventh,  who  tried  the 
cause,  gave  judgment  absolutely  against  all  the  defendants. 

By  this  judgment,  the  defendants,  last  made  parties  to  the  suit,  are 
made  responsible  for  the  whole^amount  of  the  debt  due  by  the  suc- 
cession in  their  individual  capacity,  though  for  aught  that  appears, 
their  claim  to  the  estate  may  be  rejected,  and  no  property  belongii^ 
to  it  come  into  their  hands.  The  extreme*severity  of  this  case,  has 
induced  us  to  exan^ine  with  considerable  strictness,  whether  it  was 
well  founded  in  law.  An  examination  of  the  provisions  in  our  Code 
has,  however,  satisfied  us  of  its  correctness.  By  the  904th  article,  it 
}8  provided  that,  ^*  the  person  called  to  the  succession,  does  an  act, 
which  makes  him  liable  as  heir,  when,  if  cited  before  a  court  of  jus- 
tice, as  heir,  for  a  debt  of  the  deceased,  he  suffer  judgment  to  be  ren- 
dered against  him  in  that  capacity,  without  claiming  the  benefit  of 
an  inventory,  or  renouncing  the  succession."  Neither  of  these  alter- 
jiatives  was  resorted  to  in  this  instance. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Boweriy  for  the  plaintiff. 

Brawmtmj  for  the  defendants. 


Bell  «.  Haw  et  uL    VIII,  N.  S.  243. 

The  Hew  Civil  Code  (art.  3980)  exempts  the  property  and  estates  of  all  collecton  of 
moneys,  sach  as  sherlffsi  &c.  from  mortgage,  from  the  time  of  its  promalgation. 

Bat  a  collector  of  a  trade  or  navigation  company  appointed  between  the  promulgation  of 
the  old  and  new  Gode%  would  be  sabjected  to  the  legal  mortgage,  according  to  the 
terms  of  his  appointment,  although  by  the  new  Code  they  ceased  to  exist 

The  state,  who  is  the  lawgiver  and  a  party,  may  constitutionally  declare  that  all  inert- 
gagos  in  her  favor-  shall  cease  to  exist,  as  to  moneys  thereafter  collected. 

Notice  to  a  third  party  who  purchases  at  a  saio,  of  prior  titl^  is  tufficient  to  bold  the 
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])rQRCirt7,  iijtlu>n|rh  Uwr  titl«  gia^^  ndt  ha  cegul^riy  recordad,  iCuiob  voticci  be.  ^uwaM 
OK  before!  tlie  sale. 

FIFTH  District. 

Martin,  J.,  delivered  the  opinion  ^f  tbe  c^urt. 

Francis  Gardere,  the  treasurer  of  the  ^tate,  an  intePTQ^iaj.  p^ty  in 
the  suit,  complains  of  the  judgment  refujung  (o  r3€i(>givi$e  the  slate's 
mortgage  on  the  property  of  the  defendant  Haw,  late  sheriff  of  the 
parish  of  St.  Landry,  who  collected  the  taxes  due  in  said  parish  for 
the  year  1826,  without  having  previously  given  bond  as  the  law 
directs  and  requires. 

Haw  was,  appointed  sheriff  a  few  months  before  the  promulgation 
of  the  new  Civil  Code^,  and  the  law-  then  gave  the  state  a  legal  mort- 
gage on  the  estates  of  collectors  of  taxes. — Civil  Code,  456,  art.  25. 
But  the  new  Code,  art.  3280,  declares  that  there  shall  be  no  legal 
mortgage,  but  those  which  are  recognised  by  that  Code.  The  ap- 
pellee's counsel  has  contended,  that  whatever  may  be  the  right  of 
the  state  iu  regard  t^  meneys  collected  befeie  thfs  nev^  Code,  it  is 
clear  she  can  claim  no  mortgage  for  the  moneys  thereafter  collected. 

The  words  of  the  old  Code  are  '<  The  territory,  the  different  parish- 
es^ cities  and  olhev  wxpox^^^SA,  Goiapaoie&  of  tradfr  or  navigation, 
and  all  public  establishments,  have  a  legal  mortgage  on  the  property 
of  their  collectors,  and  other  accountable  persons,  fyqc^tlke  4^T  V^^xi 
they  entered  into  office.    Civil  Codci,  456,  ait.  25. 

The  words  of  the  pew  Code  are,  **  No  legs^l,  mortgagei  s)^M  es^i^ 
except  in  the  cases  determined  by  the  present  Code."     Art.  328CK 

Now  tbe  new  Code  speaks  not  of  Ic^al  aa^tgs^StOn  ti^  efDajtp  of 
eoUectors:  therefore  siicb  mortgages^  da  m>t  exist,  iu  c^a^s  ifOi  whidl^ 
the  new  law  may  constitutionally  have  its  effects. 

If  a:  company  of  trade  or  navigation  had  appointed  a  collector  be- 
tween the  promulgation  of  the  two  Codes,  a  legal  mortgage  would 
have  resulted  from  the  contracts  by  which  the  company  would  have 
entrusted,  and  the  collector  accepted,  the  collection  of  its  moneys,  dur- 
ing the  continuance  of  the  collector  in  office,  according  to  the  terms 
of  his  appointment;  and  the  destruction  of  the  legal  mortgage  by  the 
legislature  would  not  affect  the  obligations  of  the  contract;  and  not- 
withstanding the  law  pronouncing  it,  the  mortgage  would  con- 
tinue to  exist. 

But  the  state  may  constitutionally  declare,  that  every  mortgage  in 
her  favor  shall  eease  to  exist;  whethpx:  a^fter  the  leg[i3l^tu|p^  ba$  3aid 
so,  the  rights  of  the  state  in  regard  to  moneys  actually  received  by 
her  servants,  under  the  former  law  subsist,  is  a  question  which  we 
shall  solve,  when  properly  called  on.  It  suffices  nQvr(h%t  we  should 
say,  that  as  to  q^uey^  tb^r^afiep  cpllecied,  mt  n»prtg»g.6  exiats.  The 
^(M<9  i^  the  lsiwgiver,,^od  the  p^fty  aM  9he  VK^m  be  bQUHd  by  the 
terms  of  the  laws  she  enacts.  * 

It  has  b^eac^j^pted^ihiH  tb0  iiMltjhff'3.titJ(9  wa^  not  dii^y  rdoorded' 
Vol.  IV.— 43 
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according  to  (he  provisions  of  the  acts  of  1810;  Positive,  indeed  au- 
thentic, evidence  has  been  produced/of  due  notice  given  to  the  defen- 
dants and  the  intervener,  of  the  plaintiflF's  claim,  which  renders  it  un- 
necessary to  inquire  into  the  alleged  irregularity  of  the  record. 

It  is,  therefore,  ordered,  adjudged  and  decreed^  that  the  judgment 
of  the  district  court  be  affirmed. 

Bowerij  for  the  plaintiff. 

Garland^  for  the  intervener. 


Mayfield  v.  Cormier  d  al.    VIII,  N.  S.  246. 

(See  Mayfield  o.  Comeati,  fame  case,  in  7  N.  8, 180.) 

FIFTH  District. 

The  purchase  of  property  at  a  public  sale,  where  all  the  legal  for- 
tnalities  of  the  sale  have  not  been  observed,  is  invalid  and  gives  no 
title. 

Where  one  of  the  notices  of  the  sale  is  directed  to  be  put  up  on 
the  diufch  door,  an  omission  to  comply  with  such  direction  will 
iritiate  such  sale. 


t 

f 


Evans  v.  Thomas  S.  Saul  and  Wife.     VIII,  N.  S.  247. 

FIFTH  District. 

Decided^  that  a  casual  residence  in  another  parish  is  not  such  a 
change  of  residence,  as  legally  to  transfer  the  domicil  from  the  usual 
and  permanent  place  of  abode. 

An  allegation  in  a  petition,  thai,  the  defendant  was  a  resident  of 
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the  parish  where  suit  is  instituted,  but  had  left  the  state,  is  sufficient 
to  ground  an  attachment. 

But  an  allegation  that  the  wiG^  lives  in  another  parish,  will  not 
authorise  a  citation  to  be  sent  there  and  served  on  the  husband  and 
wife.    Such  service  is  bad. 

Where  it  appears  that  the  defendant  has  absconded  merely  to  avoid 
a  criminal  prosecution,  and  not  to  avoid  being  cited^  the  case  does 
not  warrant  an  attachment,  but  an  ordmary  citation  left  at  his  domicil 
or  last  place  of  residence  is  sufficient. 

Where  an  attachment  improperly  issues  in  a  suit,  the  ordinary 
proceedings  will  go  on,  but  the  attachment  will  be  dismissed  at  the 
plaintiff's  cost. 

The  word  ^<  garnishee''  is  inserted  in  the  English  text  of  258th 
article,  in  the  Code  of  Practice,  by  mistake.    It  should  be  defendant. 

The  wife  has  no  legal  domicil  but  that  of  her  husband,  and  a  cita- 
tion left  at  his  domicil,  is  legal  service  on  her. 


Bectel  et  al.  v.  Brent.     VIII,  N.  S.  253. 

FIFTH  District,  Judge  of  the  Sixth  presiding. 

Heldj  that  the  professional  services  of  an  attorney  will  be  deter- 
mined on  a  quantum  meruit y  if  no  agreement  is  shown  to  exist. 

In  determining  the  worth  of  professional  services  of  an  attorney  at 
law,  on  a  quantum  meruit^  500  dollars  will  be  deemed  adequate 
compensation  for  settling  a  claim  of  3000  dollars,  although  two  suits 
bad  been  instituted. 

Where  the  court  see  no  ground  on  which  an  appeal  is  taken,  to 
reverse  the  opinion  of  the  inferior  court,  it  will  be  considered  as 
tftken  for  delay,  and  as  frivolous,  and  the  judgment  of  the  inferior 
court  will  be  affirmed  with  costs,  and  ten  per  cent,  damages  on  the 
amount  of  the  judgment. 


SQ8  SUPREME  COURT. 


Marc  V.  Ohvrck  Wardens  of  the  Roman  Catholic  Church 
of  St  MartinsYille.     VIII,  N.  S.  257. 

In  ■  oaM  which  depends  on  a  vorlelj  cC  cipcumstanoee  to  prom,  its  true  merits,  and  to 

arrive  at  4fae  justice  ef  it,  i^ere  the  proof  is  defectife  and  nosafttsiBctiiry,  the  cauee 

will  be  remanded  for  farther  proceedings  on  the  merits. 
Iht  general  rido  is,  that  he  who  affirms  most  preve,  bat  «4ere  the  affirnuiave  imrolviee  a 

aegativet  the  proof  most  eone  from  the 'Other  side. 
The  plaintiff  affirmed  t^t  the  cwnute  did  not  reeeivis  a  sakry^  and  it  devolved  on  the 

defendants  to  prove  that  he  did;  for  the  n^gaiiv^  which  was  invoMied  ia  the  affirmadivc, 

could  not  be  proved. 

FIFTH  District,  Judge  of  the  Sixth  presiding. 

Porter,  J.,  delivered  the  4>piuioH-of  the  430urt. 

This  action  was  instituted  by  the  heirs  of  (he  late  curate  of  the  pa- 
rish of  St.  Martin,  to  recover  a  sum  of  money  alleged  to  be  due  to  his 
deceased  uncle,  for  moneys  paid  and  advanced  for  the  use  of  the 
church  (Fabrique)  during  his  lifetime.  Annexed  to  the  petition,  is 
an  open  account  by  the  church  wardens,  and  signed  by  thiem.  The 
principal  defence  set  up  in  the  answer  is,  error  in  the  settlement.  It 
is  alleged  that,  according  to  the  tariff,  established  by  the  bishop  of 
Louisiana,  in  the  year  1 795,  the  curates  of  the  parishes  in  the  diocese 
bad  a  right  lo  receive  a  certain  sum  on  each  interment  made  by  them, 
a  poition  of  which  was  set  apart  for  the  use  of  the  church.  That  the 
late  curate  acted  und«r  that  tariff,  and  received  a  large  sum  of  money 
to  the  use  of  the  churcb,  which  he  failed  to  pay  over,  or  to  account 
lor  in  the  settlement  made  by  them,  and  that  they  were  igioorant  of 
the  particular  provisions  contained  in  the  tariff,  unjdl  after  thedeceaflQ 
of  the  ancestor  of  the  plaintiff. 

This  tariff  has  been  introduced  in  evidence,  and  comes  up  with  the 
record.  The  rights  of  the  parties  turn  mainly  ou  a  correct  under* 
atajidiog  of  the  last  dause. 

It  is  in  these  words — Ce  tariff  durera  tant  gut  ks  ministrei  ae* 
ront  salaries^  mais  si  par  quelqu^  evenement  leur  paye  est  suspen- 
duCy  ils  peuvent  demander  son  changement. 

We  think,  with  the  counsel  for  the  plaintiff,  that  in  these  churches 
where  the  ministers  receive  no  salary,  the  tariff  was  not  in  force. 
This  appears  to  us  to  be  its  obvious  meaning.  It  has  been  ingeniously 
argued,  that  the  latter  part  of  the  clause,  which  states,  <<  that  if  their 
salaries  are  suspended,  they  may  demand  an  alteration  of  it,"  shows, 
that  the  suspension  of  the  salaries  does  not  destroy  the  operation  of 
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the  tariff,  but  merely  gives  the  curates  a  right  to  demand  an  altera* 
tion;  and  that  no  such  demand  was  ever  made  by  the  plaintiff's  an- 
cestor. This  circumstance  may  perhaps  be  true,  in  those  churches 
where  the  minister  was  once  salaried,  and  afterwards  ceased  to  be 
so.  But  it  is  a  construction,  which  certainly  does  not  depart  from 
the  letter  of  the  regulations.  If,  however,  in  point  of  fact,  the  curate 
of  St.  Martin  never  did  receive  a  salary,  this  provision  cannot  apply 
to  him.  For,  if  it  never  was  in  force  in  his  parish,  he  was  under  no 
obligation  to  ask  for  a  change  in  it. 

It  has  been  much  disputed,  on  whom  the  burthen  of  proof  was 
thrown,  as  to  the  existence  of  the  salary.  The  general  rule  is,  that 
he  who  affirms  must  prove;  but  where  the  affirmative  involves  a  ne- 
gative, as  was  the  case  here,  namely,  that  the  curate  did  not  receive 
a  salary,  then  the  proof  of  it  must  come  from  the  opposite  party,  for 
a  negative  can  not  be  proved. 

We  think  the  justice  of  the  case  requires,  it  should  be  remanded. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  that  the  case  be 
remanded  for  a  new  trial;  and  that  the  appellee  pay  the  costs  of  the 
appeal. 

Simon  and  Brownsotiy  for  the  plaintiff. 
.   Boweriy  for  the  defendants. 


Palfrey's  Syndic  v.  Franqois  et  ah     VIII,  N.  S.  260. 

The  question  of  frtud  made  by  a  creditor  in  cofMiirao,  agiinst  an  inaolvent  debtor,  ex- 
tends no  farther  than  to  deprife  such  debtor  of  the  benefit  of  the  insolvent  laws. 

A  charge  of  fraud  made,  against  an  insolvent  debtor,  by  a  creditor  t»  conciirss  and  over- 
ruled, does  not  form  r€$  judicata  in  a  subsequent  suit  by  the  syndic  of  such  creditor, 
against  the  debtor,  on  the  same  charge,  to  set  aside  a  fraudulent  sale. 

In  order  that  a  judgment  have  the  force  of  th€  iking  adjudged^  the  obfeet  of  the  demand 
must  be  the  same:  in  this  case,  the  object  in  the  first  instance  was  to  punish  the  debtor; 
in  the  latter  case,  to  get  back  property  fraudulently  sold. 

When  the  allegations  in  the  petition,  charge  that  the  aaU  was  a  $kam  one,  wUhmU  eensi- 
Cotton,  the  admi$sUmi  and  dedarationa  of  the  parties  to  ^e  act  of  sale,  going  to 
establish  an  express  agreement,  that  the  thing  sold  should  be  rettirned,  on  the  vendor's 
repaying  the  price,  are  inadmiesible  evidence  to  prove  the  fraud. 

Evidence,  going  to  prove  a  different  species  of  fraud  firom  that  alleged  in  the  petition,  is 
inadmi$9ifd€, 

43* 
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t^alirey*i  Syndic  v.  YVan^ts  et  tH.] 
Evidence  of  the  declarations  of  the  vendor  atid  vendee  relative  to  the  Aire  of  the  propeity 
alleged  to  have  heen  fraudulently  sold,  made  two  years  afler  the  act  of  sale^  is  inad- 
missible to  prove  the  natrire  of  such  sal^ 

FIFTH  District 

PonTEB,  J.,  delivered  the  opinion  of  the  x^urt. 

The  plaintiff  seeks,  by  this  action,  to  set  aside  a  conveyjemcej  made 
hy  one  Judice  and  wife  to  the  defendant,  Francois,  on  the  ground  of 
its  having  been  passed  to  defraud  their  creditors.  The  petition  alle- 
ges the  fraud,  and  avers,  that  as  2000  dollars  are  stated  to  be  the 
consideration,  yet  that  in  fact  no  consideration  was  paid;  that  if  cash 
was  given  in  presence  of  the  notary,  it  was  immediately  returned  fo 
the  vendee,  and  that  the  vendors  have  ever  since  reinfained  in  pos- 
session of  the  property. 

Raymond  Frangois,  one  of  the  defendants,  pleaded  the  general 
issue;  specially  denied  the  fraud,  and  averred  that  the  sum  of  2000 
dollars,  staled  in  the  act  of  isale,  was  truly  paid  by  him*  arfd  that  of 
the  money,  1414  dollars  87  cents  were  applied  to  discnarge  a  debt 
due  by  the  vendors  to  the  .firm  of  Raymond  &  Lebesque,  of  which 
he  was  a  partner,  and  the  balance  to  suiidry  creditors  of  the  vendors. 
That  he  has,  since  the  sale,  hired  the  slaves  to  Judice  atid  tvife,  which 
is  the  possession  spoken  of  in  the  petition.  He  further  pleaded,  the 
prescription  of  one,  two  and  three  years;  and,  that  the  question  of 
fraud  could  not  now  be  raised  by  the  syndic,  as  one  of  the  creditors 
in  the  concurso  had  made  such  an  allegation,  and  a  decision  had  been 
given  on  it  • 

Judice  and  wife  answered,  by  denying  the  allegations  in  the  peti- 
tion, and  more  especially  the  charge  of  fraud.  They  averred,  that 
the  sale  was  bona  fide^  that  they  had  received  the  sum  of  2000  dol- 
lars, and  had  employed  it  in  paying  their  just  debts.  That  the  same 
allegation .  had  been  made  against  them  by  one  of  the  creditors  in 
conctirsOy  and  notwithstanding  the>  opposition  on  that  ground,  the 
defendant,  Maximillien  Judice,  had,  by  a  decree  of  court,  been  ad- 
mitted to  the  benefit  of  the  law  of  this  state,  for  the  relief  of  insolvent 
debtors,  by  reason  of  which  the  syndic  can  not  now  maintain  another 
action,  to  set  aside  the  conveyance  in  question. 

The  first  question  for  examination,  is  that  arising  out  of  the  plea 
which  sets  up  the  proceedings  in  concurso^  or  the  opposition  of  one 
of  the  creditors  as  res  judicata  agBiinst  the  present  demand,  and  ^ffe 
are  clearly  of  opinion,  that  they  can  not  have  that  effect  The  ques- 
tion of  fraud,  which  may  be  raised  during  the  suit  the  debtor  brings 
against  his  creditors,  has,  and  by  law  can  h^ve,  no  other  object  than 
depriving  the  plaintiff  of  the  right  of  making  a  cessioh.  If  foutid 
against  him,  it  forever  deprives  him  of  the  benefit  of  the  laws  passed 
in  favor  of  insolvent  debtors;  but  it  leaves  the  conveyance  in  full 
force.  That  can  only  be  set  aside  in  a  suit,  in  which  the  person  to 
whom  the  conveyance  was  made,  is  a  party.  If  foimd  in  favor  of 
the  debtor,  he  is  admitted  to  the  benefit  of  these  laws;  but  the  judg- 
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ment  goes  no  farther.  It  only  passes  on  the  act,  as  incidental  to  the 
decision  of  the  question  presented.  In  order  that  a  judgment  should 
have  the  force  of  the  thing  adjudged,  the  object  of  the  demand  must 
be  the  same.  That  was  not  the  case  here.  The  object,  in  the  former 
instance,  was  to  punish  the  debtor;  in  the  present,  to  get.  back  the 
property  he  conveyed  without  consideration.  Louisiana  Code,  art. 
2265. 

The  record  is  studded  with  bills  of  exceptions.  The  first  is  a  refu- 
sal of  the  judge  to  permit  the  plaintiff*  to  prove  <<  admissions  and 
declarations  of  the  parties  to  the  act  of  sale,  attacked  as  fraudulent, 
made  at  the  time  the  act  Was  passed,  going  to  establish  the  express' 
agreement  of  the  parties,  that  the  slaves  purporting  to  be  sold  by  th6 
said  act,  to  Raymond  Frangois,  were  to  be  returned  by  him  to  the 
vendors,  on  their  repaying  to  the  said  Raymond,  the  money  by  him 
actually  advanced."  The'  proof  was  rejected  by  the  court,  on  the 
ground,  that  the  allegations  in  the  petition  did  not  Warrant  the  admis- 
sion of  such  evidence. 

To  ascertain  whether  or  not,  this  opinion  was  correct,  particular 
recurrence  must  be  had  to  the  statements  in  the  petition. 

The  petition  alleges  the  sale  to  be  a  sham  one;  and  charges  parti- 
cularly, that  the  consideration,  expressed  in  the  act,  never  had  been 
paid,  or  that  if  any  part  of  it  was  paid,  the  same  was  immediately 
returned  to  the  vendee. 

We  are  of  opinion,  these  allegations  did  not  authorise  the  intro- 
duction of  the  evidence.  The  proof  offered,  did  not  go  to  establish 
a  sham  sale,  but  one  which  was  binding  and  legal,  for  nothing  pre- 
vented the  parties  making  such  a  contract:  and  if  the  creditors  sought 
to  set  it  aside,  on  the  ground  of  inadequacy  of  price,  they  should 
have  set  forth  this  as  the  ground  in  their  petition,  and  offered  to 
repay  the  money  advanced.  On  another  ground  it  was  objectionable. 
Admitting  the  sale  to  be  fraudulent,  it  was  a  different  species  of  fraud 
from  that  charged  in  the  petition,  and  the  defendants  oould  not  be 
presumed  ready  to  meet  it. 

The  next  biU  of  exceptions  was  taken  to  the  opinion  of  the  judge, 
permitting  a  witness  to  prove  the  declarations  of  the  vendor  and  veD« 
dee,  in  relation  to  the  hire  of  the  property,  made  out  of  the  presence 
of  each  other,  and  two  years  after  the  passing  of  the  act  alleged  to  be 
fraudulent.  In  admitting  such  evidence,  we  think  the  judge  erred. 
Parties  cannot  make  evidence  for  themselves,  by  their  own  declara- 
tions. If  they  could,  it  is  obvious  that  no  sale  c6uld  be  ever  set 
aside,  as  fraudulent. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  this 
cause  be  remanded  to  the  district  court,  with  directions  to  the  judge 
not  to  admit  evidence  of  the  declaration  of  the  defendants,  made  sub- 
sequent to  the  act  of  sale;  and  it  is  further  ordered,  that  the  appel- 
lees pay  the  costs  of  this  appeal. 

Brownsofij  for  the  plaintiff. 

Simon  J  for  the  defendants.        , 
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Lesassier,  Curator,  &c.  v.  Hertzel  et  al. 

VIII,  N.  S.  265. 

« 

FIFTH  District,  Judge  of  the  Sixth  presiding. 

A  surely y  who  has  released  his  principal^  by  a  novation  of  the 
debt,  is  still  an  incompetent  witness  for  the  principal,  to  establish 
the  novation. 

Such  surety  is  interested  to  defeat  the  action  against  the  princi- 
pal; because,  if  the  latter  is  condemned  to  pay,  he  would  have  a 
right  to  call  on  the  surety ^  who  is  bound  by  the  novation,  for  the 
debt  and  costs  incurred  by  his  failure  to  discharge  the  obligation. 


Reels  V.  Knight.     VIII,  N.  S.  266. 

FIFTH  District. 

Heldj  that  the  acts  of  a  party  subsequent  to  a  sale,  may  be  given 
in  evidence  to  show  that  such  sale  was  fraudulent 

JWhen  the  inquiry  is,  whether  a  sale  was  bona  fide  or  not,  the 
whole  conduct  of  the  party  whose  acts  are  assailed,  before  and  q/?tfr, 
as  well  as  at  the  time  the  contract  was  made,  may  be  inquired  into. 
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Broussard  v.  Mallet  el  al    YIII,  N.  S.  269. 

FIFTH  District,  Judge  of  the  Sixth  presidinff* 

Decided^  that  proof  of  minority  may  be  made  by  witnesses,  who 
have  known  the  minor  from  infancy. 

Although  the  register  of  baptism  is  higher  evidence  of  the  age  of  a 
person,  than  proof  by  witnesses,  yet  the  existence  of  the  former  will 
not  be  presumed — ^it  must  be  positively  proved,  that  such  register 
does  exist. 

Neither  the  births,  baptisms  pr  deaths,  are  so  universally  recorded 
as  to  enable  the  court  to  ground  a  legal  presumption  on  the  fact  of 
their  being  so. 

The  obligation  or  contract  of  a  minor  is  not  void  under  the  93d 
article  of  the  old  Civil  Code,  page  76,  but  he  cannot  be  required  to 
pay  more  on  such  obligation,  than  the  amount  of  one  year  of  his 
revenue. 

Judgment  cannot  be  given  in  general  terms  against  such  minor, 
but  only  against  the  movables;  he  cannot  alienate  his  immovable 
property,  without  authority.  Emancipated  minors  are  here  spoken 
of  only. 

Execution,  issuing  on  such  judgment,  shall  not  be '  levied  on  the 
immovables  and  slaves. 


Rousseau  et  al.  v.  Daysson.     VIII,  N.  S.  273. 

FIFTH  District. 

Decided,  that,  in  ah  action  against  a  defendant  for  fraud,  which  is 
personal  to  himself,  it  is  unnecessary  to  join  others  in  the  action,  who 
were  owners  of  the  thing  sold,  and  about  which  the  fraud  is  alleged 
to  have  been  committed. 

In  the  sale  of  a  steamboat,  where  the  defendant  represented  to  the 
purchasers,  that  he  had  bought  it  for  them  at  2500  dollars,  and  would 
sell  to  them  at  the  same  price,  when  in  fact  he  gave  but  2000  dollars^ 
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[RooMeau  et  al.  v.  Dtjnoii.] 

the  excess  in  price  of  500  dollars  is  fraudulent,  for  which  damages 
will  be  allowed. 

But  in  regard  to  the  purchaser  of  one-third  of  the  boat,  who  was 
not  imposed  on  by  the  misrepresentation  of  the  price  paid  for  it,  the 
sale  is  good. 

Where  the  jury  seal  up  a  verdict  in  their  room,  and  on  coming 
into  court  vary  its  terms,  the  latter  verdict  shall  stand  as  the  true 
one. 

In  a  case  of  fraud,  where  the  evidence  is  not  positive,  but  when 
the  jury  unanimously  concur  in  a  verdict,  on  hearing  the  testimony 
fall  from  the  lips  of  the  witness,  this  court  must  be  clearly  satisfied 
the  jury  erred,  before  the  verdict  be  disturbed. 


Moore  v.  Broussard.     VIII,  N.  S.  277. 

FIFTH  District 

Heldy  that  the  3032d  article  of  the  Louisiana  Code,  which  provides 
that  a  prolongation  of  the  term  of  payment  granted  to  the  principal 
debtor,  without  the  consent  of  the  surety,  operates  a  discharge  of  the 
latter,  applies  to  a  case  whore  the  creditor  merely  suspends  for  a 
term,  his  right  of  suing. 

The"  creditor,  who  has  a  surety,  is  not  compelled  to  sue  his  prin- 
cipal debtor. 
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Shepherd  et  al.  v.  Carlin  et  al    VIII,  N.  S.  278. 

FIFTH  District 

Tliis  was  a  simple  case  of  the  application  of  the  principle  that  pre- 
scription will  bar  a  recovery  of  land  in  a  petitory  action,  after  ten 
years  possession  animo  domini  under  a  just  title,  against  a  resident, 
and  twenty  years  against  a  non-resident. 
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WESTERN  DISTRICT,  OCTOBER  TERM,  1829. 


Mead  ».  Curry.     VIII,  N.  S.  280. 

An  action  does  not  lie  a^inst  a  co-partner,  for  any  sum  paid  for  the  partnerahip,  or  fonda 

placed  in  it,  till  after  a  aettlement 
A  anit  for  a  specific  sum,  cannot  be  considered  as  one  fcf  a  settlement,  eren  when  then 

u  a  prayer  for  general  relieC 
The  defendant  may  take  advantage  of  this,  by  an  exception  filed  daring  the  triaL    - 

SIXTH  District,  Judge  of  the  Seventh  presiding. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  is  a  suit  brought  by  one  partner  against  another,  to  recover 
from  the  latter  the  amount  of  funds  alleged  to  have  been  advanced  to 
him  by  the  former,  for  the  purpose  of  carrying  on  a  trading  adven* 
ture  in  the  Spanish  country,  adjacent  to  the  limits  of  the  state  of  Lou- 
isiana; and  also  to  recover  one  half  of  the  gains  or  profits  made  by 
the  traffic,  which  was  conducted  by  the  defendant  The  petitioner 
states  a  sum,  certain  both  in  relation  to  the  amount  advanced  and 
one-half  of  the  profits  arising  from  the  adventure,  and  prays  judg- 
ment for  both  these  sums.  The  defendant,  in  answering,  denies  the 
allegations  of  the  petition,  and  files  an  account,  exhibiting  a  state  of 
the  transaction  at  its  close.  During  the  progress  of  the  trial,  in  the 
court  below,  his  counsel  made  a  pereniptory  exception  to  th^  action, 
which  was  sustained  by  the  judge  a  quo^  and  the  cause  dismissed. 
From  this  judgment  of  dismissal,  the  plaintifi*  appealed. 
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[Mead  v.  Cany,] 

In  support  of  the  jadgment  thus  rendered,  the  appellee  relies  prin- 
cipally on  the  doctrine,  established  by  cases  heretofore  decided  by 
this  court,  viz:  that  of  Drumfgoole  v.  The  Widow  and  Heirs  of  Gard- 
ner, reported  in  10  Martin^  433,  and  that  of  Faurie  v.  Millaudon  et 
aly  found  in  8  N.  S,  476.  The  present  action  is  very  similar  in  prin- 
ciple, to  thecase  first  oited^ana  does-  not  differ  materially  from  the 
last.  In  both  these  cases,  it  is  explicitly. stated,  that  one  partner  has 
no  action  against  another,  for  any  sum  paid  for  the  partnership,  or 
any  funds  placed  in  it,  until  a  final  settlement  takes  place,  &c  In 
the  case  now  under  consideration,  a  settlement^  or  rendition  %t 
accounts,  is  not  demanded  in  the  petition.  The  specific  prayer  is  for 
a  sum  certain,  and  it  is  believed,  that  the  request  made,  in  general 
terms,  for  relief,  ought  not  to  be  allowed  to  have  the  effect  of  changing 
the  nature  of  the  action;  neither,  in  our  opinion,  can  the  petition  be 
aided  by  the  answer,  with  which  an  account  is  filed. 

The  defendant  was  certainly  very  tardy  in  filing  his  exception, 
but  as  it  is  one  founded  on  law,  it  must  be  permitted,  in  conformity 
with  the  345th  article  of  our  Code  of  Practice.  We  have  looked  at 
the  law,  cited  from  the  Curia  PhilipicCy  109,  no.  7,  which  does  not 
appear  in  a  very  great  degree  to  conflict  with  our  decisions,  and  if 
it  did,  must  yield  to  the  latter,  as  being  based  on  commextial  law, 
such  as  we  conceive  ought  to  prevail. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Scoit  and  Boycejiox  the  plaintiff. 

Johnston,  for  the  defendant. 


Nuttall  and  Wife  i^.  Eirkland.     YIII,  N.  S.  382. 

COURT  of  Probates,  Parish  of  Catahoula. 

The  appeal  will  be  dismissed,  if  the  citation  be  served  on  the 
attorney,  and  it  does  not  appear  that  the  appellee  is  absent  or  resides 
out  of  the  state. 


Vol-  IV.— 44  ^  f 
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Dorsey  et  al.  v.  Eirkland  et  al.    YIII,  N.  S.  383. 

COURT  of  Probates,  Parish  of  Catahoula. 
Until  there  be  a  contest  a  Ho  litisy  or  judgment  by  default,  final 
judgment  cannot  be  regularly  proceeded  to. 


Boulden  et  al.  v.  Hughes.     YIII,  N.  S.  S85. 

If  the  sum  originally  fiaed  for  be  under  300  dollars,  and  a  third  party  intervenes  daiin- 
ing  a  sum  below  300  dollars,  both  claims  cannot  be  cumlilated  to  aathorise  an  appeal, 
althoagh  they  collectively  exceed  300  dollars. 

COURT  of  Probates,  Parish  of  Concordia. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  state,  that  they  are  respectively  creditors  of  the 
estate  of  Spark,  who  died  in  the  parish  of  Concordia,  leaving  them  a 
considerable  estate,  in  land,  negroes,  &c.,  which  was  duly  inventoried 
and  appraised,  in  presence  of  a  counsel  appointed  to  represent  the 
absent  heirs;  that  he  left  two  minor  heirs,  whose  paternal  uncle  was 
appointed  tutor,  and  possessed  himself  of  the  estate,  sold  the  move- 
able property  and  removed  the  slaves  to  the  parish  of  Washita,  where 
he  resided,  and  is  since  dead;  that  the  defendant  has  caused  himself 
to  be  appointed,  in  the  court  of  probates  of  the  parish  of  Washita, 
curator  of  Spark,  and  has  taken  the  administration  of  the  estate  of  the 
deceased. 

The  petition  concludes,  that  as  Spark  died  in  the  parish  of  Con- 
cordia, and  his  succession  was  opened,  that  the  curator  may  be  cited 
to  answer,  and  the  petitioners  have,  respectively,  judgment  for  their 
claims,  according  to  their  rank  and  privileges,  and  other  relief,  accord- 
ing to  the  justice  of  the  case. 

The  defendant  pleaded,  he  was  not  liable  out  of  the  parish  of 
Washita,  where  he  resides. 

The  plea  was  sustained,  and  the  plaintiffs  appealed. 
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fBonlden  etoLv.  Haghes.] 

Neither  of  their  claims  amounts  to  300  dollars,  nor  do  they  do  so 
collectively;  but  a  third  party,  since  the  judgment,  has  intervened 
as  a  creditor  of  the  estate,  for  the  purpose  of  appealing,  and  has  done 
80.  His  claim  is  also  under  300  dollars,  but  the  aggregate  amount  of 
the  three  exceed  that  sum. 

It  iff  clear,  we  cannot  take  cognisance  of  the  case.  Distinct  debts, 
due  to  different  persons,  cannot  be  joined  or  cumulated  together,  to 
make  a  sum  of  300  dollars,  in  order  to  give  jurisdiction  to  this  court. 
Preval  ei  al.  v.  Grigg  ei  alj  5  N.  S.  87. 

But  the  appellants'  counsel  urges,  that  the  estate  of  their  debtor 
was  of  great  value,  upwards  of  14,000  dollars,  as  appears  by  the 
inventory — and  the  Code  of  Practice,  1050,  is  relied  on. 

Before  that  Code,  there  was  a  doubt,  whether  the  value  of  the 
matter  in  dispute  (when  there  was  a  contest  for  curatorship  or  tutor- 
ship) was  not  the  benefit  the  applicant  could  reap  from  the  manage- 
ment of  the  estate;  the  Code  decides,  that  the  value  is,  in  such  a  case, 
the  amount  of  the  whole.  But  the  present  is  a  case  of  specific  debts, 
not  of  the  right  to  curatorship. 

It  is  further  contended,  that  the  petitioners  sue  for  their  claims, 
concurrently  with  the  other  creditors  of  the  estate.  This  concurrency 
cannot  avail  them — for,  it  may  lessen,  but  never  increase  the  amount 
coming  to  theno. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  with  costs. 

Ogden,  for  the  plaintiffs. 

Patterson,  for  the  defendant 


Lewis  et  al.  v.  Beatty.     VIII,  N.  S.  287. 

SIXTH  District,  Judge  of  the  Seventh  presiding. 

Parol  evidence  of  the  contents  of  a  deed  cannot  be  received,  with- 
out proof  of  its  loss  or  destruction. 

The  circumstance  that  Nugent  and  his  wife,  to  whom  the  original 
had  been  confided,  had  removed  to  Texas  and  probably  carried  the 
deed  with  them,  decided^  to  be  not  sufficient  to  authorise  plaintiffs 
to  prove  its  contents  as  a  lost  paper. 
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Lewis  n.  Blanohard.    YIU,  N.  S.  SdO. 

SIXTH  District. 

Decidedy  that  it  is  an  impKed  condition  of  ev:ery  contract,  that  the 
work  contracted  for  shall  be  done  in  a  sufficiently  workmanlike  man- 
ner, and  the  materials  furnished  shall  not  be  spoiled. 

Had  the  plaintiff  called  for  the  advance,  he  had  stipulated  for,  be- 
fore he  had  done  any  work,  his  claim  could  not  have  been  refused^ 
for  the  defendant  had  promised  to  make  the  advance  ai  any  time. 
But  if  he  spoiled  the  defendant's  timber,  and  the  work  he  made  was 
insufficient  and  unworkmanlike,  he  failed  in  complying  with  his  part 
of  the  contract,  and  thereby  gave  the  defendant  a  right  to  refuse  a 
compliance  with  her  part,  and  she  was  not  bound  to  wait  till  the 
plaintiff  left  the  work  or  completed  it,  in  order  to  sue  him  for  damages, 
or  withhold  the  second  instalment,  which  might  not  afford  a  sufficient 
remedy. 


Nuttall  and  Wife  v.  Kirkland.     VIII,  N.  S.  292. 

COURT  of  Probates,  Parish  of  Catahoula. 

Until  the  administrator  presents  his  accounts,  and  obtains  their 
homologatioa  in  the  court  of  probates,  or  until  ihe  tipa/Q  expires  for 
which  he  holds  his  appointment,  any  person  having  claim  on  the 
estate,  has  a  right  to  sue  him,  as  representing  it. 
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Morgan  v.  Maddox  et  dl.     YIII,  N.  S.  394. 

SEVENTH  District 

HeUy  that  the  defendant  is  bound  to  adduce  every  evidence  neces- 
sary to  support  his  plea*  • 

The  payee  of  a  promissory  note,  is  not  bound  to  join,  as  plaintiff, 
a  person  not  named  on  it,  having  a  right  to  receive  a  part  of  the 
proceeds.. 


Mead  v.  Chadwick.     VIII,  N.  S.  296. 

SIXTH  District,  Judge  of  the  Seventh  presiding. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  moved  for  a  new  trial,  on  an  affidavit  that,  being  under 
the  impression  that  he  could  give  parol  evidence  of  a  deed,  he  had 
neglected  to  procure  it,  or  a  copy  thereof;  that  during  the  trial,  he 
discovered  his  error,  but  was  taken  by  surprise,  in  having  parol  proof 
rejected;  and  he  will  be  able  to  procure  the  deed,  or  a  copy  thereof, 
at  the  next  teroL    The  new  trial  was  refused,  and  he  appealed. 

It  is  clear,  that  no  man  can  be  relieved  from  the  consequence  of 
his  error,  on  a  question  of  law. 


44* 
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Hughes  «.  Hanison  and  WiHe.     Till,  N.  S.  897. 


In  a  luit  on  a  promitsory  note,  the  nature  of  the  action  ia  not  ckaifod  bj  an 

&mBtt,  wWflli  qH^fea  a  Mfovoit  MnNdf raUm  fton  that  oDgiDalljr  aet  Ibrtk. 
If,  on  such  amendmeaC,  final  jad^^ment  is  proceeded  toy  vithani  an  aflaiter  Mi^  tta^ 

or  juigmaai  hj  dafajilt  ii^km,  the  judfiinent  ti  e^rfnooam 
If |4ie  4eiQ»dai|t  he  iplerrogiiM  «« to  hb  ajgnfCnne  to  the  na«e,  nmi  o^finot*  t»  maawec, 

hat  pleads  the  general  iaaue,  the  ttgnatare  is  admitted*  but  eveiy  other  l^gid  4fA9im 

remains  open. 

SEVENTH  District 

• 

Porter,  J.,  delivered  the  npiman  of  the  court 

This  case  has  been  already  before  tbe  court,  and  was  remanded. 
7  N,  S.  227.  It  was  an  action  on  a  promissory  note,  by  which  tbe 
husband  and  wife  jointly  and  seirerally  promised  to  pay  Ailes  & 
Morris  the  sum  of  482  dollars  16  cents,  for  articles  furnished  them 
for  their  and  plantation  use,  as  per  .account  rendered.  Judgment 
was  rendered,  ia  the  first  instance,  against  the  wife  for  the  whole 
amount,  and  the  note,  on  the  face,  purporting  to  be  for  objects  fur- 
nished for  both  husband  and  wiiib,  that  judgimant  was  jereised,  as 
the  latter  was  made  responsible  for  a  debt,  some  part  of  which  was 
the  husband's. 

On  the  cause  reUirnifig  to  tbe  inferior  court,  the  plaintiff  movoi  to 
ameivl  his  petition,  by  in^rtin^  the  allegation,  ^^  that  the  articles  of 
goods,  wares  and  merchandise,  m  constdexation  of  which  the  uot^  oa 
which  this  suit  i3  brought,  was  given,  were  famished  foe  tbe  use  and 
benefit  of  Mrs.  Jemima  Harrison,  the  wife  of  said  Ben|amin,  for  her 
family  and  plantation — wherefore,  he  prays  judgn^ent  against  the 
said  Jemima  and  Benjamin,  in  solida. 

The  defendant  objected  to  this  amendment,  as  changing  tbe  causQ 
of  action;  the  court  received  it,  and  he  excepted. 

We  are  of  opinion,  the  court  did  not  err.  The  cause  of  the  action 
was  the  note:  tbe  consideration  for  which  it  was  given,  the  induce- 
ment: and  the  insertion  in  the  amendment  of  a  difiierent  consideration 
for  the  instrument,  from  that  contained  in  the  original  petition,  does 
not  change  the  cause  of  the  action. 

The  parties  went  to  trial  on  this  amendment,  without  any  answer 
being  put  in.  It  is  now  objected,  that  the  proceedings  were  irregular, 
and  that  the  judgment  must  be  reversed,  it  being  rendered  without 
the  coniestaiio  liliSj  or  judgment  by  default 

We  think  the  objection  fatal.    The  answer  put  in  to  the  original 
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petition  ^id  not,  and  oould  not  extend  to  the  amendment:  the  ease 
was  consequently  tried,  without  issue  joiaed*  This  case  cannot  b^ 
distinguished  from  that  of  Freeland  v.  Lanfear,  2  N.  S,  256. 

The  plaintiff,  however,  contends  that  this  defect  cannot  be  taken 
advantage  of  by  the  defendants,  because  interrogatories  were  an- 
nexed to  the  petition,  calling  on  them  to  say,  whether  they  did  not 
execute  the  note  on  which  they  were  sued:  which  interrogatories 
they  did  not  reply  to,  but  filed  an  answer,  containing  the  general 
issue. 

This  point  presents,  for  the  first  time,  a  question,  as  to  the  construc- 
tion which  several  articles  of  our  Code  of  Practice  should  receive. — 
Article  324  provides,  <<  when  the  demand  is  founded  on  an  obligation 
or  an  act  under  private  signature,  which  is  alleged  to  have  been 
signed  by  the  defendant,  such  defendant  shall  be  bound,  in  bis  an- 
swer, to  acknowledge  expressly,  or  to  deny  his  signature.'^  In  the 
French  text,  the  words  are  sera  ienu  declarer  expressement  dans  sa 
response,  si  il  reconnait  oh  nie  sa  signature. 

Art  SM  declares,  that  if  the  defendant  deny  his  signature  in  bis 
answer,  it  shall  be  proved,  &c. 

Art.  326.  The  defendant,  whose  signature  shall  have  been  proveoj 
after  he  having  denied  the  same,  shall  be  barred  from  every  other 
defence,  and  judgment  shall  be  given  against  him  without  further 
proceedings. 

These  articles  change  materially  the  effect,  of  a  general  denial  of 
the  allegations  in  a  petition.  Heretofore,  such  a  plea  put  the  plain- 
tiff on  the  proof  of  every  fact  necessary  to  maintain  his  action:  and 
of  course,  that  of  the  execution  of  the  instrument  on  which  suit  was 
brought.  The  article  324  says,  the  defendant  is  bound  expressly  to 
deny  or  admit  the  execution  of  the  instrument.  If  he  is  bound  to  do 
one  or  the  other,  and  fails  to  do  either,  the  conclusion  is,  there  is  no 
denial,  because  there  ia  not  such  a  denial  as  the  law  re(|uires  from 
him. 

If  he  makes  the  express  denial,  and  it  is  found  untrue,  a  heavy 
penalty  is  inflicted  on  him — he  is  precluded  from  further  defence. — . 
Were  we  to  hold,  the  defendant  could  escape  from  this  penalty,  b/ 
an  implied  denial,  which  would  impose  the  same  burthen  of  proof  on 
the  plaintiff,  and  create  the  same  delay,  the  provision  in  the  Code 
would  be  a  dead  letter.  No  man  would  deny  expressly,  because,  by 
the  general  denial,  he  would  get  all  the  benefits  of  an  express  oqe, 
without  incurring  its  risks. 

in  this  case,  there  is  no  special  denial,  and  from  the  want  of  it,  as 
veil  as  a  fiiilure  to  answer  the  interrogatories^  annexed  to  the  peti^ 
tion,  the  execution  of  the  note  was  confessed.    Every  other  lefa!' 
defence  is  still  open  to  the  defendants. 

The  judgment  must  be  reversed  or  rendered  without  issue  joined* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  the  case 
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be  remanded,  to  be  proceeded  in  according  to  law;  and  that  ttie  ap- 
pellee pay  the  costs  of  this  appeal 

Scoit  and  fVintiy  for  the  plainti£ 

Flinty  for  the  defendant 


Calvet  et  al.  v.  Calvet  d  al.    VIII,  N*  S.  301. 

COURT  of  Probates,  Parish  of  Rapides. 

If  the  judge.,  notwithstanding  there  be  no  issue  joined,  and  before 
judgment  by  default,  give  final  judgment,  it  is  error.  See  Freeland 
V.  Danfear,  2  N.  S.  257;  and  Hughes  v.  Harrison  and  Wife,  aniey 
522. 


Scott  V.  Blanchard.    VIII,  N.  S.  303. 

The  statement  of  facts  may  be  made  at  any  time  before  the  appeal  is  grantecL 
The  record  of  a  court  of  chancery,  in  another  state,  certified  by  the  derk,  with  the  attes- 
tation of  the  chanceUor  that  the  certi^cate  is  in  due  form,  is  legal  evidence. 

SIXTH  District. 

Martik,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  statement  of  facts  was  made  after  the  appeal  was 
prayed  for,  and  the  appellee  cited  to  wait  on  the  return  day  in  this 
court. 

The  appellant  relies  on  the  case  of  M^Micken  v.  Riley  ei  a/.,  7  N, 
S.  393,  in  which  we  held,  that  the  law  has  fixed  no  time  within 
which  the  judge  may  certify. 

This  is  certainly  true;  but  the  appellee  contends,  the  Code  of  Prac- 
tice requires  the  statement  of  facts  to  be  made  before  the  appeal. 


OCTOBER  TERM,  IS29.  S26 

[Soott  9,  BlttRchaTd.] 

By  the  586th  aifticle,  the  judge  is  required  to  make  a  statement  of 
facts,  in  the  Bsaimer  hereafter  provided. 

By  the  60dd  article,  the  party  intending  to  appeal,  must  require 
his  adversary  to  draw,  jointly  with  him,  a  statement  of  facts. 

By  the  60Sd  article,  it  is  provided,  that  if  the  adverse  party  refuse^ 
or  the  parties  cannot  agree,  the  court,  at  the  request  of  either,  shall 
make  such  a  statement 

Hence,  it  is  urged,  that  the  judge  cannot  make  the  statement,  till 
the  party,  against  whom  the  appeal  is  intended  to  be  brought,  has 
refused  to  join  his  adversary,  or  both  cannot  agree.  This  imposes 
on  the  party  intending  to  appeal,  to  make  the  application  to  his  ad- 
versary, before  the  appeal  be  obtained,  for  afterwards  he  is  the  appel- 
lant, not  the  party  intending  to  appeal,  and  after  the  appeal,  the  case 
is  no  longer  in  the  possession  of  the  inferior  court. 

In  this  case,  no  statement  of  fact  was  made,  till  the  return  day 
after  the  citation  of  appeal.  The  judgment  was  rendered  on  the  6th 
day  of  May,  1829 — the  bond  filed  on  the  14th.  The  day  on  which 
the  appeal  was  granted,  does  not  appear — but  it  was  returned  on  the 
5th  of  October,  on  which  day  the  statement  bears  date. 

In  the  case  of  a  certificate,  when  the  evidence  has  been  taken  down 
by  the  clerk  in  open  court,  or  when  there  is  documentary  evidence 
alone,  there  is  but  little  need  for  the  exertion  of  the  judge's  memory; 
but  when  he  has  to  relate  every  part  of  the  testimony,  it  is  meet  he 
should  be  called  on  to  do  so,  at  a  very  early  period  after  the  case  is 
tried.  We  do  not  give  a  forced  construction  to  the  words  of  the 
Code  of  Practice,  when  we  fix  as  a  limit,  to  the  period  within  which 
the  statement  of  &cts  is  to  be  made,  that  which  elapses  between  the 
judgment  and  the  appeal. 

We  therefore  conclude,  that  the  statement  of  facts  was,  in  the  pre- 
sent case,  made  too  late. 

We  are  next  to  examine  a  bill  of  exceptions  to  the  opinion  of  the 
district  court,  in  admitting  in  evidence,  the  recordof  the  judgment  of 
Ibe  Superior  Court  of  Chancery  for  the  western  district  of  the  state  of 
Mississippi;  it  is  certified  by  the  derk,  under  the  seal  of  the  court, 
and  the  ehanoellor  of  that  state  has  certified  that  the  certificate  is  in 
due  form.  The  act  of  congress  (Ingersoll,  77)  requires  the  certificate 
of  the  judge,  chief  justice,  or  presiding  magistrate. 

We  have  the  certificate  of  the  chancellor,  who  is  the  judge  of  the 
court  of  chancery.  It  is  further  said,  the  clerk,  certifying  the  copy, 
had  no  authority  to  do  so.  The  individual  subscribes  himself  clerk 
of  the  court,  and  the  chancellor  certifies  his  official  capacity.  If  he 
be  derk,  the  act  of  congress  authorises  him  to  certify  copies  of  the 
records  of  his  court.  The  judge  did  not  err,  in  admitting  the  copy  in 
evidence. 

Hie  suit  is  on  a  judgment  of  the  court  of  Adams  county,  in  the 
lerritory  of  Mississippi.  That  judgment  was  enjoined,  and  the 
iojunction  dissolved  by  the  chancellor  Of  the  state  of  Mississippi 
Admit,  that  the  records  of  die  court  of  chancery  are  not  legal  proof 
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of  a  judgment  of  the  court  of  Adams  county,  yet  the  record  of  the 
court  of  chancery  was  the  only  legal  evidence  of  the  dissolution  of 
the  injunction  by  the  chancellor;  and  the  bill  of  exceptions  is  taken 
to  the  admissibility  of  the  evidence,  not  to  its  effect  or  strength*  The 
record  was  properly  admitted. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Scotlj  for  the  plaintiff. 

Boyccj  for  the  defendant. 


Wells  V.  Wells.     VIII,  N.  S.  307. 


Kothtnjf  prevents  a  man,  who  has  the  ri^ht  of  possession,  from  taking  into  his  hands  the 
object  which  is  sabject  to  it,  nor  is  there  any  necessity  for  his  asking  or  obtaininf 
the  consent  of  a  person  who  has  no  right  of  possession,  although  that  person  may  have 
the  possession  of  the  thing. 

But  if  he  resort  to  force  in  so  doing,  he  is  nnqaestionably  liable  in  damages. 

t 

SIXTH  District,  Judge  of  the  Seventh  presiding. 

« 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  states,  he  was  in  peaceable  possession  of  five  slaves, 
in  virtue  of  a  lease  from  Thomas  Jefferson  Wells,  and  that  the  de- 
fendant took  forcible  possession  of  them,  by  which  the  petitioner 
suffered  damage  to  the  amount  of  2000  dollars. 

The  defendant  avers,  that  the  property  in  question  was  owned  by 
his  brothers,  Thomas  Jefferson  Wells,  and  Madison  Wells,  the  latter 
of  whom  was  a  minor,  represented  by  his  curator,  S.  E.  Cuney,  and 
that  the  curator  had  entrusted  the  defendant  with  the  management 
of  the  minor's  property,  of  which  the  defendant  had  possession  one 
year  before  the  plaintiff  illegally  got  the  slaves,  and  appropriated  their 
services  to  his  use. 

That,  under  a  contract  with  the  brother,  Jefferson  Wells,  the  de- 
fendant had  possession  of  that  portion  of  the  slaves  which  belonged 
to  him,  for  one  year  prior  to  the  time  the  plaintiff  alleges  he  got  pos- 
session thereof,  and  that,  by  contract  with  said  Jefferson,  the  defend- 
ant had  a  right  to  retain  them  one  year  more.  That  by  the  illegal 
act  of  the  plaintiff,  interrupting  defendant's  possession,  he  has  sus- 
tained 500  dollars  damages,  for  which  he  prays  judgment  in  recoa- 
vention. 
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The  cause  was  submitted  to  a  jury,  who  found  a  verdict  in  favor 
of  the  plaintiff  for  1000  dollars,  which  the  court  below  confirmed, 
notwithstanding  an  application  of  the  defendant  for  a  new  trial.  He 
appealed. 

In  this  court,  and  we  perceive,  in  the  court  below,  the  defendant 
has  rested  his  defence  on  the  fact  of  his  having  possession  of  (he  pro- 
perty previous  to  the  time  it  came  into  the  possession  of  the  plaintiff, 
and  that  the  contract,  by  which  the  latter  hired  it  from  Jefferson 
Wells,  as  alleged  in  the  petition,  was  conditional,  and  depended  on 
the  defendant  consenting  to  it. 

The  plaintiff  has  insisted,  that  his  contract  was  simple  and  un- 
clogged  by  any  condition,  and  that,  at  all  events,  having  possession 
of  the  slaves,  the  defendant  could  not  retake  them  forcibly,  without 
being  responsible  in  damages.  That  if  the  plaintiff's  possession  was 
an  illegal  or  tortious  one,  the  defendant's  remedy  was  by  an  action 
at  law:  he  had  no  right  to  do  justice  to  himself. 

The  evidence  in  the  cause  shows,  that  the  defendant  was  absent 
from  home,  when  the  plaintiff  took  the  slaves;  that  immediately 
after  his  return,  he  applied  to  the  latter  to  give  them  up,  and  on 
his  refusal,  which  was  on  the  public  road,  the  defendant  called  out  to 
the  slaves,  who  were  at  work  in  the  field,  to  return  to  his  house. 

On  the  trial,  the  judge,  among  other  things,  charged,  the  jury,  ^*\( 
the  jury  find,  that  while  the  plaintiff  was  in  the  peaceable  and  honest 
possession  of  the  negroes,  even  without  a  right  so  to  possess,  and  the 
defendant,  without  legal  authority,  forcibly,  or  without  the  consent 
of  the  plaintiff,  dispossessed  him  of  the  negroes,  the  defendant  is 
liable.  He  is  liable,  on  the  ground,  that  he  cannot,  without  the  in- 
terposition of  law,  to  which  every  citizen  of  the  land  must  resort  for 
a  redress  of  grievances  for  any  wrongs  done  him.  The  courts  are 
open  to  the  defendant  for  a  like  remedy,  on  the  plaintiff's  first  pos- 
session, and  he  is,  by  parity  of  reasoning,  entitled  to  damages,  if  it  be 
a  wrongful,  tortious  or  violent  one." 

In  support  of  this  opinion,  the  counsel  for  the  plaintiff  has  cited 
several  authorities  to  show,  that  no  man  can  use  force  or  violence  to 
redress  injuries,  inflicted  on  him,  and  among  others,  the  well  known 
law  of  (he  Secopilaciony  which  declares,  that  the  owner  of  property 
who  regains  possession  of  it  by  force,  forfeits  all  right  therein. — 
Neuva  Recopiluciorij  liv.  4,  Hi.  13,  ley  1.  And  he  has  read  from 
the  Partidas  and  Pothier  to  establish,  that  it  is  of  no  momi*nt  how 
the  force  or  violence  is  exercised,  provided  it  deprives  the  possessor 
of  the  object. — Pothier ^  Traile  de  la  Possession^  no.  24.     Pa.  HI.  10, 

ley  1. 

Admitting  these  authorities  to  their  full  extent,  there  exists  in  law, 
as  there  must  do  in  the  nature  of  things,  a  difference  between  a 
peaceable  taking  of  possession,  and  that  which  is  otherwise;  and  cer- 
tainly all  acts,  by  which  the  person  entitled  to  possession  retakes  it, 
when  lost,  caimot  be  considered  as  acts  of  violence,  although  without 
the  act,  the  possession  would  not  be  regained.    In  the  present  caae^ 
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the  judge  charged  the  jUry,  <<  that  if,  while  the  plaintiff  was  ia  peace- 
able and  honest  possession  of  the  negroes,  even  without  a  right  so  to 
possess,  the  defendant,  without  legal  authority,  forcibly,  or  without 
the  consent  of  the  plaintiff,  dispossessed  him  of  the  negroes,  the  de<» 
fendant  is  liable."  We  think  the  doctrine  is  laid  down  too  broad  in 
this  opinion,  and  that,  under  the  circumstance  of  the  case,  it  had  a 
tendency  to  lead  the  jury  into  error.  To  that  part  of  it,  which  de- 
clared the  defendant  to  be  liable,  if  he  resorted  to  force,  no  objection 
can  be  made.  But  that  portion  of  it,  which  cqnveyed  to  the  jury  the 
idea,  that  the  plaintiff,  though  he  had  not  a  right  to  possess,  could 
lecoTer  damages  from  the  defendant,  for  taking  possession  of  the  pro- 
perty, without  the  plaintiff's  consent,  although  the  defendant  might 
have  the  right  of  possession,  was  erroneous.  Nothing  in  our  law 
prevents  a  man,  who  has  the  right  of  possession,  from  taking  into 
his  hands  the  object  which  is  subject  to  it,  nor  is  there  any  necessity- 
for  his  asking  or  obtaining  the  consent  of  a  person  who  has  no  rightc 
of  possession,  although  that  person  may  have  the  detention  of  the 
thing* 

It  is,  therefore,  ordered,  adjudged  and.deoreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  cause  be  remanded  to 
the  district  court,  with  direction  to  the  judge  not  to  charge  the  jury, 
**  that  the  defendant  is  liable  to  the  plaintiff,  for  taking  possession  of 
the  slaves  mentioned  in  the  petition,  without  the  plaintiff^s  consent, 
although  the  plaintiff  had  no  right  of  possession  therein;"  and  it  is 
fiirther  ordered,  that  the  appellee  pay  the  costs  of  this  appeal. 

Wilson  and  Bowen^  for  the  plaintiff. 

Thonuis  and  Flint,  for  the  defendant 


Martin  v.  Ashcraft.     VIII,  N.  S.  313. 

An  appeal  lies  from  the  order  of  a  jodge,  at  chambersi  directing  the  dbcharge  of  a  party 

arrested  on  a  ea.  co. 
Ajdefemiant,  arrested  on  a  eo.  Jc  and  discharged  flvia  imprisonment  b/  the.  plaintil^ 

miOT  be  imprisoned  again. 

SIXTH  District. 

PosTBii,  J.,  delivered  the  optntem^of  the  court 

The  plaintiff  was  arrested,  in  virtue  of  a  capias  adsaiu^faeiendufn, 
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issued  under  a  jtidgmerit  obtained  against  him  by  the  defendant  for 
3556  dollars,  and  applied  to  the  judge  at  chambers^  under  the  pro«- 
visions  of  the  Code  of  Practice,  to  be  discharged.  After  hearing  the 
parties,  the  judge  was  of  opinion,  the  arrest  bad  been  illegal,  and 
directed  the  plaintiff  to  be  released  from  confinement  The  defecdy 
ant  appe$Ued. 

.  The  fii^st  question  is,  whether  an  appeal  lies,  in  the  present  caee^ 
to  this  tribunal.  Two  objections  have  been  suggested.  First,  that 
it  is  taken  from  a  decision  qu  a  writ  of  habeas  corpus;  and  secondly, 
that  the  decree  of  the  judge  was' not  rendered  in  court,  but  at  his 
chambers. 

Neither  of  these  objections  offers  sufficient  ground  to  prevent  us 
taking  cognisance  of  the  case. 

This  court  has  decided,  it  had  not  appellate  jurisdiction,  from  the 
refusal  to  grant  a  writ  of  habeas  corpus,  and  in  a  subsequent  case, 
recognises  the  right  of  appeal  from  the  discharge  under  such  writ. 
3  Martin,  42;  6  Ibid.  569. 

These  decisions  are  not  in  the  least  contradictory.  The  first  was, 
where. the  writ  had.  been  resorted  to  in  a  matter  growing  out  of  the 
admiaistration  of  penal  law.  The  second,  where  it  was  used  to 
obtain  a  discharge  from  imprisonment,  on  a  writ  issued  in  a  eivU 
action.  The  refusal  to  grant  the  appeal  in  the  one  case,  and  its  accord- 
ance in  the  other,  did  not  proceed  from  the  writ,  but  from  the  case 
in  which  it  was  resorted  to.  If  in  a  criminal  prosecution,  the  court 
had  not  jurisdiction,  because  this  tribunal  cannot  take  cognisance  of 
such  matters;  but,  if  the  suit  was  a  civil  one,  it  had,  because  its  juris- 
diction, in  cases  of  this  kind,  does  not  at  all  depend  on  the  nature  or 
form  of  the  writs,  or  remedies  which  the  parlies  may  exercise,  but  on 
the  fact,  that  the  decision  is  final,  or  works  an  irreparable  injury, and 
die  amount  in  dispute  is  above  300  dollars. 

The  circumstance  of  the  decirion  being  given  before  the  jnd^e,  at 
dianEibers,  and  not  in  open  court,  does  not,  in  our  opinion,  affect  the 
right  of  appeal.  The  case  commenced  by  petilbn  to  the  judge,  the 
proceedings  were  bad  nnder  the  provisions  of  the  Code  of  Practice, 
which  contemplate  a  summary  trial,  and  from  the  decision,  either 
.  party  had  a  right  to  appeal. 

On  the  merits,  the  question  is,  whether  a  defendant,  arrested  on  a 
capias  ad  satisfaciendum,  and  discharged  out  of  cus(ody  by  the 
plaintiff,  can  be  again  imprisoned,  under  a  writ  of  the  same  descrip- 
tion. We  lately  decided,  in  the  case  of  A  bat  v.  Whitman,  that  a 
release  of  this  kind  by  the  plaintiff  in  execution,  did  not  discharge 
the  debt,  as  it  does  at  common  law;  and  if  it  has  not  that  eff<^t,  it 
does  not  discha^e  the  person  of  tlie  debtor.  So  long  as  the  judg* 
ment  debt  remains  unsatisfied,  all  the  means  given  by  the  laws  of 
the  land  to  enforce  it,  are  open  to  the  creditor.  The  arguments 
addressed  to  this  tribona),  on  the  hard^ip  of  the  case,  go  rather  to 
show  the  impolicy  of  allowing  imprisonment  as  a  means  of  carrying 
into  effect  judgments  in  civil  causes,  than  against  its  eseircise  in  the 
Vol.  IV.— 45 
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manner  it  was  used  here;  and  would  be  addressed  with  more  pro- 
priety to  a  legislature,  than  to  a  court  of  justice,  whose  duty  is  ju8 
tKcere,  and  uoi  jus  dare. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  the 
capiaSy  which  was  stayed  by  the  decision  of  said  court,  be  pro- 
ceeded on  according  to  law,  the  appellee  paying  the  cost  of  this  appeaL 

Wi/son  and  BriggSy  for  the  plaintiff. 

Johnston  ^xA  Siggy  for  the  defendant. 


The  State  v.  Wright's  Administrators.     YIII, 

N.  S.  316. 


SiDoe  the  new  Code,  the  itate  has  no  privilege  on  the  estate  of  an  insoWent  Bheriff^  fix 

taxes  coUocted  by  him  and  unacooanted  for. 

COURT  of  Probates,  Parish  of  Rapides, 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  conies  up  on  an  appeal  taken  on  the  part  of  the  state,  as 
opposing  creditor  to  the  homologation  of  a  tableau  of  distribution, 
filed  by  the  administrators  of  the  succession  of  the  intestate,  wherein 
the  state  was  refused  a  privilege  and  preference  or  priority  over  other 
creditor,  for  an  amount  claimed  from  said  succession,  as  being  due 
by  the  deceased,  on  account  of  his  defalcation  to  the  government,  in 
relation  to  money  by  him  collected,  as  sheriff  of  the  parish  aforesaid, 
on  account  of  taxes  due  to  the  state. 

The  only  question  presented  for  our  consideration,  relates  to  the 
preference  or  priority  secured  to  the  state  by  law,  on  the  funds  of  in- 
solvents who  may  be  debtors  to  the  public. 

It  is  not  contended,  by  the  counsel  fur  the  administrators  or  mass 
of  creditors,  that  the  preference  now  claimed,  was  not  accorded  by 
our  laws  before  the  promulgation  of  the  Louisiana  Code,  but  that 
this  latter  law  has  abrogated  all  laws  which  previously  existed,  in 
relation  to  the  right  of  the  state,  to  privilege,  preference,  priority,  or 
mortgage  on  the  estates  of  its  debtors,  in  cases  of  insolvency.  We 
here  assume  as  a  fact  not  denied,  that  the  succession  of  Wright  is 
insolvent,  or  at  least,  that  it  is  in  a  course  of  administration  as  such. 


OCTOBER  TERM,  1889.  531 

[The  State  v.  WnghVn  Administraton.] 

The  cause  must  be  decided  according  to  the  laws,  as  they  stood  at' 
the  time  the  sheriff  made  his  bond,  which  was  in  1826,  after  the  pro-, 
mulgation  of  our  new  Civil  Code.  Previous  to  that  event,  the  privi- 
lege and  preference,  or  priority,  such  as  the  counsel  for  the  state  now 
contends  for,  was  most  explicitly  granted  by  an  act  of  the  legislature, 
approved  on  the  4th  of  January,  1814.  See  acts  of  that  year.  Be- 
fore this  law  was  enacted,  a  legal  or  tacit  mortgage  existed  on  the 
property  of  public  officers,  and  other  accountable  persons,  in  favor  of 
the  territory,  and  at  the  charge  of  government,  accrued  to  the  state* 
See  Civil  Code,  p.  456,  art  25.  As  this  species  of  mortgage  is 
exclusively  the  creature  of  law,  it  can  have  no  existence,  except  by 
express  legal  provisions.  We  are  now  to  inquire,  whether  both  or 
either  of  these  laws,  have  been  abrogated  by  the  provisions  of  the 
Louisiana  Code.  In  treating  on  the  subject  of  legal  mortgages,  it  is 
expressly  declared,  that  none  shall  exist,  except  in  the  cases  deter- 
mined by  that  Code.  See  Louisiana  Code,  art  3280.  An  enume- 
ration of  the  rights  and  credits  on  which  legal  mortgages  are  founded, 
immediately  follows  this  article,  amongst  which  those  of  the  state  do 
not  appear;  and  consequently,  the  provisions  of  the  old  Code,  relating 
to  the  tacit  or  legal  mortgage  of  the  state,  must  be  considered  as  re- 
pealed and  abrogated.  But,  in  our  opinion,  a  legal  mortgage  may 
be  considered  as  a  thing  distinct  from  privilege,  preference  and  pri- 
ority, although  it  may,  in  some  instances,  embrace  them.  In  other 
words,  that  this  species  of  mortgage  is  not  necessary  to  support  the 
latter  rights,  but  they  may  exist  without  its  aid. 

This  view  of  the  cause,  leads  us  to  inquire  into  the  effect,  which 
the  provisions  of  the  new  Code  may  have  had  on  the  rights  of  the 
state,  as  secured  by  the  act  of  1814.  On  examination,  they  are  found 
to  be  very  similar,  in  relation,  privilege  and  preference,  to  those  on 
the  subject  of  legal  mortgages.  By  the  art.  3150,  the  property  of  a 
debtor  is  considered  as  a  common  pledge  of  all  his  creditors,  and  the 
proceeds  of  its  sale  must  be  distributed  among  them  rateably,  unless 
there  exist  among  the  creditors  some  lawful  causes  of  preference. 

The  article  immediately  succeeding  states,  such  causes  to  be  privi- 
leges and  mortgages.  And  the  next  declares,  that  privilege  can  be 
claimed,  only  for  those  debts  to  which  it  is  expressly  granted  in  this 
Code. 

No  privilege  appears  to  be  granted  expressly  by  the  Code  to  the 
state,  and  it  seems  to  be  excluded,  by  this  provision,  from  any  which 
might  have  existed  previously.  The  repealing  clause,  found  in  art. 
3821,  adds  to  the  force  of  the  restrictive  article  just  cited.  It  sweeps 
from  our  jurisprudence  all  laws  which  relate  to  any  case,  especially 
provided  for  in  the  Code.  The  case  of  privilege  and  preference  is 
provided  for  by  the  Code,  and  consequently  all  previous  laws  on  that 
subject,  are  repealed  and  abrogated.  Hence,  we  conclude,  that  the 
act  of  1814,  is  repealed,  and  hence,  that  the  state  is  deprived  of  her 
legal  mortgage,  and  of  her  privilege  and  preference  on  the  property 
of  her  debtors,  as  secured  by  laws  in  force  prior  to  the  promulgation 
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of  the  new  Code.  As  ai^aed  by  the  state's  coansel,  it  can  hardly 
be  believed,  that  the  legislature  intended,  by  the  adoption  of  the  Code 
and  the  repealing  clause  annexed  to  it,  to  abolish  the  preference, 
which  the  government  had  secured  to  itself,  on  the  property  of  its 
debtors.  We  are  unable  to  discover  the  wisdom  of  such  legislation, 
which  seems  to  us  to  be  contrary  to  that  of  all  other  states  and  govern- 
ments. Sect  iia  lex,  plainly  expressed,  and  we,  as  judges,  are  bound 
to  obey  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates,  be  affirmed. 

Wilson^  for  the  state. 

^oyee^  for  the  defendants. 


Police  Jury  v.  Boissier.     VIII,  N.  S.  321. 

A  petition,  claiminsr  damagree  fbr  the  defendaht*s  failure  to  complete  a  building,  acoord^ 
in;  to  a  written  ag^reement,  may  be  amended  by  a  demand,  under  the  legal  warranty 
resulting  from  the  defendanfs  undertakiBf . 

SIXTH  District,  Judge  of  the  Seventh  presiding. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintiffs  claim  damages  from  the  defendant  for  an 
alleged  failure  on  his  part  in  constructing  a  building,  in  pursuance  of 
a  written  agreement,  entered  into  between  the  parties.  The  causq 
was  submitted  to  a  Jury  in  the  court  below,  who  found  a  verdict  in 
favor  of  the  plaintiflis,  and  from  a  judgment  thereon  rendered,  the 
defendant  appealed. 

The  petition  sets  forth  the  written  agreement,  alleges  a  want  of  just 
and  honest  compliance,  on  the  part  of  the  defendant,  with  the  obli- 
gations imposed  on  him  by  the  contract,  and  prays  for  remuneration 
in  damages,  for  the  injury  they  have  suffered,  in  consequence  of  his 
misconduct.  After  the  defendant  had  filed  his  answer  to  this  peti- 
tion, the  plaintiffs  obtained  leave  to  put  in  an  amendment  thereto,  in 
which  they  allege,  that  he  is  liable,  on  an  implied  warranty,  imposed 
by  law  on  all  undertakers  of  buildings,  that  their  works  should  be 
faithfully  executed.  This  amended  petition  is  objected  to,  on  the 
jground  that  it  exhibits  a  new  cause  of  action,  and  an  exception  was 
taken  to  the  opinion  of  the  Judge  a  quo^  by  which  he  permitted  the 
amendment 
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We  do  not  think  the  judge  erred.  The  nature  of  the  action  does 
not  appear  to  have  been  changed.  It  is  one  instituted  to  recover 
damages,  in  compensation  of  an  injury,  which  the  plaintiffs  allege 
they  have  suffered,  in  consequence  of  the  failure  on  the  part  of  the 
appellant,  faithfully  to  fulfil  his  obligation  resulting  from  his  conlract; 
and  whether  this  liability  be  fixed  on  him  by  special  agreement,  or 
by  the  warranty  in  such  cases,  created  by  law,  makes  no  difference 
in  the  nature  of  the  action. 

As  to  the<  merits  of  the  case,  they  seem  to  depend  entirely  on  mat* 
ters  of  fact;  to  these  the  jury  have  answered,  and  we  are  unable  to 
discover  any  thing  in  the  evidence,  which  authorises  a  conclusion, 
that  their  verdict  is  erroneous. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
bf  the  district  court  be  affirmed,  with  costs. 

Rasi^  for  the  plaintiffs. 

Dunn,  for  the  defendant 


Police  Jury  v.  Bullit  et  al.     VIII,  N.  S.  323. 

The  sureties  on  a  sherifiTs  bond,  are  liable  for  the  taxes  on  suits. 

The  power  of  summarily  enforcing  payment  of  a  tax,  cannot  be  exercised  in  regard  to 

other  taxes. 
A  sherifl!^  saed  for  the  taxes  he  was  bound  to  collect,  must  show  he  failed  in  doing  so, 

after  having  used  proper  diligence. 
The  state  is  not  bound  to  show  the  amount  of  taxes  actually  collected. 

SIXTH  District. 

PoRTBR,  J.,  delivered  the  opinion  of  the  court. 

The  police  jury  of  Natchitoches  sue  the  sheriff  and  his  sureties 
on  the  bond,  given  by  him  for  the  faithful  performance  of  his  duties, 
for  the  amount  of  the  tax,  imposed  on  all  suits  commenced  in  the  dis- 
trict and. parish  courts. 

The  sheriff  answers,  by  denying  the  allegation  in  the  petition,  and 
averring,  that  he  has  paid  over  all  the  moneys  collected,  to  the  trea- 
surer of  the  parish;  that  not  being  by  law  authorised  to  enforce 
the  payment,  either  against  the  property  or  person  of  delinquents, 
he  could  only  collect  as  agent  for  the  jury;  that  he  has  frequently 

45* 
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tendered  a  Hst  of  the  deliDquents  to  the  treasarer,  to  enable  him  to 
institute  action9  against  them,  which  he  has  refused  to  recerre.  That 
he  has  paid  the  n^asurer  more  than  he  collected,  for  which  he  prays 
judgment  in  reconvention. 

The  sureties  deny,  that  they  are  responsible  for  the  oollection  of 
state  or  parish  taxes;  that  they  are  only  accountable  for  the  malfea* 
sance  of  the  sheriff,  in  the  discharge  of  his  other  duties. 

The  court  of  the  first  instance  gave  final  judgment  in  fisivor  of  the 
sureties,  and  as  of  nonsuit  for  the  sheriff,    nnie  police  jury  appealed. 

We  shall  first  dispose  of  the  question,  as  to  the  liability  of  the 
sureties. 

The  act  of  1823,  p.  60,  sect.  3,  provides,  <*that  all  persons,  who 
shall  institute  a  suit  or  suits  in  the  said  district  courts^  shall  pay  a 
tax  of  ten  dollars  on  each  and  every  suit;  and  all  persons,  who  shall 
institute  a  suit  or  suits  in  the  parish  courts,  above  the  sum  of  one  hun- 
dred dollars,  shall  pay  on  each  and  every  suit  the  sum  of  five  dollars, 
to  be  collected  by  the  sheriff  or  collector  of  taxes,  in  the  same  man- 
ner as  is  provided  by  law  for  the  collection  of  the  state  and  parish 
tax,  and  shall  pay  the  same  into  the  parish  treasury,  at  the  same 
time  and  under  the  same  provisions  as  directed  for  the  payment  of  the 
parish  tax?' 

It  has  been  said,  that  the  duty,  here  imposed  on  the  sheriff,  cannot 
be  considered  the  collection  of  either  the  state  or  the  parish  tax,  for 
which  that  officer  gives  an  annual  bond,  with  sureties;  and  that  for 
all  duties,  other  than  the  collection  of  the  taxes  of  the  parish  and 
state,  the  sureties,  on  the  bond  which  the  sheriff  gives,  on  being  in- 
ducted into,  office,  are  responsible. 

We  have  given  to  this  argument  an  attentive  consideration,  and 
are  unable  to  concur  with  it.  The  law  lays  a  tax,  to  be  collected  a9 
other  taxes.  This  tax  is,  it  is  true,  for  the  benefit  of  the  parish,  but 
the  destination  of  funds,  to  be  raised  by  a  tax,  levied  by  state  autho- 
rity, does  not  take  from  the  enactment  its  distinctive  and  appropriate 
character.  Whether  the  money,  produced^  be  applied  to  a  general 
or  special  purpose,  it  is  not  less  a  tax:  more  especially,  when  the 
legislature  have  considered  it  such,  so  called  it,  and  directed  it  to  be 
collected  as  other  taxes. 

The  defendant,  Bullit,  contends  that,  by  law,  no  power  was  con- 
ferred on  him  to  enforce  the  payment  of  this  tax,  and  that  he  is  not 
responsible^  except  for  the  amount  which  the  persons,  subject  to  it, 
voluntarily  paid  to  him. 

The  act  of  the  20th  of  March,  1816,  entitled  ^  An  act  supplemen- 
tary to  the  several  acts  relative  to  the  revenue,"  by  its  first  section 
conferred,  on  the  sheriff  and  other  collectors  of  the  state  and  paridi 
taxes,  the  authority  to  seize  and  sell  the  property  of  delinquents. — 
But  this  section  is  repealed,  by  the  4th  section  of  "  An  act  to  amend 
the  several  acts  relative  to  the  revenue  of  this  state,"  approved  the 
8th  of  March,  1819. 

The  power,  therefore^to  seize  and  sell,  without  due  process  of  law. 
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for  non-payment  of  taxes^  must  be  sought  in  some  other  legislative 
provision. 

We  have  been  unable  to  find  any  conferring  it,  except  that  of  the 
12th  section  of  the  act  of  the  27th  of  March^  1813,  entitled  <<  An  act 
to  lay  a  tax  within  the  state  of  Louisiana,  to  determine  the  mode  of 
assessing  and  collecting  said  tax,  and  for  other  purposes."  By  the 
terms  of  this  statute,  the  power  is  limited  to  the  tax  imposed  by  vir- 
tue of  that  act 

The  first  section  of  the  act,  entitled  ^<  An  act  supplementary  to  the 
several  acts  relative  to  the  revenue  of  this  state,'^  passed  11th  of 
December,  1820,  recognises  the  power  in  collectors  to  execute  for 
taxes;  for  it  declares  they  shall  not  do  so  before  the  first  of  April  of 
that  year. 

The  question  then  is,  whether  a  power,  conferred  by  the  state  on 
its  officers,  to  enforce  the  payment  of  a  tax,  imposed  by  one  act,  ex- 
tends to  subsequent  laws  laying  new  taxes  on  other  objects,  and  we 
are  of  opinion  it  does  not.  The  right  of  the  citizen  to  be  heard  in  due 
coarse  of  law,  before  he  is  deprived  of  his  property,  cannot  be  taken 
away,  even  in  favor  of  the  state,  for  fiscal  purposes,  by  implication* 
It  must  be  expressly  given. 

We  see  nothing  to  countenance  the  idea,  thrown  out  in  argument, 
that  sheriffs  and  collectors  may  not  still  enforce  payment,  in  a  sum- 
mary manner,  from  delinquents  of  taxes  on  land  and  slaves,  and  the 
other  objects  made  liable  to  taxation  by  the  act  of  1813;  but  no 
power  being  conferred  by  the  act  of  1823,  on  the  sheriff,  to  seize  and 
sell  the  property  of  those  who  do  not  pay  the  tax,  imposed  on  suits 
in  court,  we  think  such  power  does  not  exist,  by  virtue  of  previous 
provisions,  relative  to  taxes  imposed  for  different  purposes,  and  on 
other  objects. 

The  court  below  decided,  that  as  the  plaintiffs  introduced  no  evi- 
dence to  show  that  BuUit,  the  sheriff,  had  collected  the  taxes,  judg- 
ment of  nonsuit  should  be  given  against  them.  The  court  erred,  in 
considering  it  the  duty  of  the  plaintiffs  to  show  the  defendant  had 
collected  the  money.  It  was  the  duty  of  the  latter  to  establish,  that 
he  had  used  due  diligence  to  perform  the  trust  he  undertook.  When 
accounts  or  obligations  are  placed  in  the  hands  of  an  agent  for  col- 
lection, it  is  not  merely  sufficient  for  him,  after  a  lapse  of  time,  to 
offer  to  return  them,  without  showing,  that  he  exercised  ordinary 
care  and  industry  to  get  the  money.  This  point  was  expressly  de- 
cided, in  the  case  of  Collins  et  al.  v.  Andrews,  6  N.  S.  195.  But  in 
that  case,  as  the  defendant  might  have  been  led  into  error  by  the 
opinion  of  the  court,  we*  remanded  the  cause,  to  enable  him  to  prove 
his  diligence.  We  think  justice  requires  the  same  course  should  be 
pursued  with  this. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  so  far  as  it  relates  to  the  defendants.  Burglar  and 
Clanten,  be  affirmed,  with  costs;  and  so  far  as  it  relates  to  the  defen- 
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danty  Bullity  that  it  be  reversed,  and  remanded  to  the  district  court 
for  a  new  trial,  the  appellee,  BuUit,  paying  the  costs  of  this  appeaL 

Flint,  for  the  plaintiffs. 

Host,  for  the  defendants. 


Ware  v.  Elam.     VIII,  N.  S.  329. 

SIXTH  District. 

Whether  a  defendant,  who  denies  his  signature  to  a  promissory 
note,  may,  by  admitting  it  at  the  trial,  avoid  the  penalty?  Code  of 
Practice,  326.   The  point  not  being  essential  to  this  case,  was  waived. 

The  purchaser,  with  a  notice  of  an  incumbrance,  cannot,  on  ac- 
count of  it,  resist  the  claim  of  payment 


Rachal  et  at.  v.  Irwin.     VIII,  N.  S.  331. 

tie  trho  claims  nnder  an  order  of  aiirvej,  mOBt  deduce  hit  title  fVom  the  grantee  of  the 

order. 
It  is  not  enough,  that  he  deduces  his  title  fh>m  a  person  in  whose  &v6r  the  commis- 

sioners  granted  a  oertificatek 

SIXTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  seek  to  recover  a  tract  of  land,  in  possession  of  the 
defendant,  and  state  in  their  petition,  <<  that  they  claim  by  virtue  of 
an  order  of  survey,  dated  the  10th  of  February,  1799,  signed  by 
Manual  Gayoso  DeLemos,  the  governor  of  the  province  of  Louisiana, 
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and  issued  in  favor  of  Diego  Ramirez^  under  whom  your  petitioners 
bold,  by  a  chain  of  regular  conveyances/' 

The  defendant  sets  up  title  under  a.  donation  from  the  United 
States.  There  was  judgment  rendered  against  him  in  the  district 
court,  and  he  appealed. 

No  conveyance  was  produced  by  the  plaintiffs,  from  the  person  in 
whose  favor  the  order  of  survey  was  granted.  The  commissioner's 
certificate  shows,  indeed,  that  the  title  was  confirmed  in  favor  of  one 
Louis  Teremazin,  from  whom  a  regular  chain  of  conveyances  was 
exhibited,  to  the  plaintiffs.  But  this  acknowledgment,  on  the  part  of 
the  general  government,  that  Teremazin  had  acquired  the  right  of 
Ramirez,  is  not  evidence  against  third  persons.  It  is,  as  to  them,  res 
inter  alios  acta. 

The  plaintiffs,  being  thus  without  any  title  under  the  Spanish  go« 
vernment,  can  recover  only  on  the  confirmation  of  the  United  States, 
It  is  questionable,  whether  he  could  do  so  under  the  pleadings;  for 
be  sets  up  title  by  virtue  of  the  order  of  survey  to  Ramirez.  But 
waiving  that  objection,  his  case  is  made  little  better.  He  shows  a 
confirmation,  in  virtue  of  a  survey  from  the  Spanish  authorities  to 
which  he  had  no  right,  and  his  settlement  was  not  made  until  some 
years  after  the  change  of  government.  The  case  cannot,  in  any  re-» 
spect,  be  distinguished  satisfactorily  from  that  of  Horton's  Heirs  v. 
Tippet.  There,  it  is  true,  the  party  having  title  similar  to  that  of  the 
petitioners,  recovered,  but,  as  was  stated  by  the  court,  it  was  solely 
on  the  consideration,  that  the  plaintiffs,  who  sought  to  disturb  them, 
had  no  better  title.  Both  were  declared  to  have  no  foundation,  either 
in  law  or  equity.  5  N.  S,  109. 

This  opinion  renders  it  unnecessary  to  examine  into  the  questions 
raised,  with  regard  to  the  mode  of  locating  the  respective  titles  of 
the  parties,  or  the  validity  of  the  plea  of  prescription.  The  plaintiffs 
must  recover  on  the  strength  of  their  title,  and  we  are  of  opinion, 
it  does  not  enable  them  to  sustain  the  action  against  the  defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  defendant,  with  costs  in  both  courts. 

liostf  for  the  plaintiff. 

Bi^ciy  for  the  defendant* 
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Wrinckle  v.  Wrinckle  et  al.    VIII,  N.  S.  333^ 

SIXTH  District. 

A  wife  may  cumulate  an  action  for  a  separation,  with  a  ptayer 
for  an  injunction  to  stay  a  sale  on  a^.  fa.  against  her  husband. 

By  Mathews,  J., — The  evidence  in  the  cause  shows  pretty  clearly, 
that  the  property,  seized  on  execution,  belonged  to  plaintiff  and  her 
children  by  a  former  husband.  The  objection  made  to  the  deed,  of- 
fered by  her  in  evidence,  on  account  of  having  only  the  mark  of 
the  vendor,  need  not  be  inquired  into  in  the  present  case,  as  the  vendee 
is  proved  to  have  gone  into  possession  under  it,  and  as  the  vendor 
recognised  the  act  in  open  court,  and  that  under  the  solemnity  of  an 
oath.  It  is  true,  his  testimony  was  opposed,  on  the  ground  of  incom- 
petency, but  this  opposition  ought  not  to  prevail,  for  he  was  called 
on  to  testify  against  his  own  interest. 


Heirs  of  Baillio  v.  Poisset    VIII,  N.  S.  336. 

SIXTH  District. 

The  rights  of  the  seizing  creditor  cannot  be  greater  than  those  of 
the  debtor. 

The  vendee  of  property  on  a  ^.  /a.  acquires  no  right  on  property 
which  did  not  belong  to  the  debtor.' 
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Heirs  of  Baillio  o.  Prudbomme  et  al.    VIII,  N.  S.  338. 

SIXTH  District. 

If  the  demands,  in  two  consolidated  cases,  exceed,  together,  300 
dollars,  an  appeal  will  lie. 

If,  after  an  amended  petition  is  filed,  the  case  is  submitted  to  a 
jury,  without  an  answer  being  filed,  or  judgment  by  default,  the  pro- 
ceedings are  irregular. 


Haden  v.  Ware.     VIII,  N.  S.  340. 

SIXTH  District. 

The  vendee  of  slaves,  mortgaged  to  secure  the  price,  canjiot  resist 
payment,  on  the  ground,  that  he  has  sold  them  to  a  third  person. 


Thomas  v.  Mead.    VIII,  N.  S.  341, 

If  a  tait  be  bnM]|rht  to  let  aside  a  conYeyanoe  obtained  by  fraud,  and  the  frand  be  deaily 
prored,  the  cooYeyance  will  be  let  aaide  between  the  forlMf,  bot  the  tighta  of  third 
pemna,  who  are  purchaaen,  withoat  notice,  will  not  be  dieregarded' 

SIXTH  District 

Marttit,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff^  curator  of  the  estate  of  Thomas  Hannani  deceased^ 
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claims  two  negroes,  in  the  defendant's  possession,  as  part  of  the 
estate.  The  defendant  pleaded  the  general  issue  and  title  in  himseUl 
The  plaintiff  now,  by  leave  of  the  court,  amended  his  petition,  alleg- 
ing, that  the  sale  to  the  defendant's  vendor  and  the  defendant  was 
fraudulent,  illegal  and  void. 

There  was  a  bill  of  exceptions  to  the  opinion  of  the  court,  allow- 
ing the  filing  of  the  amended  petition:  so  that  it  was  properly  ad- 
mitted, it  did  not  change,  as  is  alleged,  the  nature  of  the  aetion^  and 
was  called  for  by  the  nature  of  the  defence. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed. 

Admitting,  that  the  conveyance  from  Thomas  Harman  to  his  child- 
ren was  fraudulent,  or  made  to  defraud  his  creditors,  and  therefore 
voidable,  the  defendant  was  a  bona  fide  purchaser,  and  cannot  be 
affected,  by  a  fraud  committed  in  a  transaction  to  which  he  was  not 
a  party.  He  purchased  from  a  person  having  an  apparently  legal 
right,  and  paid  a  full  consideration. 

If  a  suit  be  brought,  to  set  aside  a  conveyance  obtained  by  frauds 
and  the  fraud  be  clearly  proved,  the  conveyance  will  be  set  aside, 
between  the  parties^  but  the  rights  of  third  persons,  who  are  pur- 
chasers, without  notice,  will  not  be  disregarded.  Fletcher  v.  Peck, 
6  Cranch,  133. 

Titles  which,  according  to  every  legal  test  are  perfect,  are  acquired, 
with  a  confidenee  "which  is  improved  by  the  opiniotl,  that  the  party 
is  safe.  If  there  be  any  concealed  defect,  arising  from  the  conduct  of 
those  w^o  had  held  the  property,  long  before  he  aoqirired  it,  of  which 
he  had  no  notice,  that  concealed  defect  cannot  be  set  up  against  him. 
Ibid. 

And  the  decision  of  the  Supreme  Court  of  the  United  States,  was 

unanimously  given,  that  an  estate,  having  passed  into  the  hands  of  a 

.  purchaser,  for  a  valuable  consideration,  without  notice,  his  title  could 

not  be  affected,  by  any  fraud  in  the  conveyance  by  which  his  vendee 

had  acquired  his  title. 

In  the  present  case,  the  defendant  acquired  his  title  fairly,  for  a 
valuable  consideration,  without  notice  of  any  fraud  in  his  vendor's 
conveyance:  he,  therefore,  cannot  be  disturbed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed:  but,  as  the 
conveyance  to  the  present  defendant  is  urged  not  to  be  an  absolute 
one,  and  the  right  of  his  vendor  may,  in  case  of  fraud,  be  in  the  latter 
claimed  by  the  plaintiff— it  is  ordered,  that  there  be  judgment  for  the 
defendant,  as  in  case  of  nonsuit^  with  costs  in  both  courts. 
Thomas^  for  the  plaintiff. 

Flint  and  Boyce,  for  the  defendant. 
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Baillio  a  al,  v.  Wibon.    VIII,  N.  S.  344. 

A  sale  made  witboot  the  aothority  of  justice,  is  not  Vindin|r  qq  the  creditors  of  a  snoeaih 
sioD«  and  they  have  $.  right  to  eall  on  the  person  naking  It  to  pay  them  the  value  of 
the  object  sold. 

Cradilprs  ar4  not  bound  b^  a  decree  of  •  eonri  of  probates,  which  they  had  ne  opporta- 
^  iiity  to  oppose. 

A  to^  is  subrogated  to  the  r^hts  of  a  creditor  paid  by  him. 

COURT  of  Probates,  Parish  of  Rapides. 

PoRTfiB,  J.,  deliveted  the  opinion  of  the  court. 

This  is  an  appeal,  taken  from  a  decree  of  the  court  of  probates, 
liquidating  the  claims  against  the  succession  of  J.  H.  Gordon,  deceased, 
and  establishing  the  order  in  which  they  should  be  paid. 

The  tutrix,  who  administered  the  estate  for  the  minor  heirs,  with 
tlie  benefit  of  an  inventory,  has  appealed,  as  have  several  of  the  credi- 
tors, Tiz.  Wffi.  Wilson,  John  L.  Baillio,  Joseph  Lattier,  Francis 
Lattier,  and  Michel  Lattier. 

The  tutrix  is  charged,  in  the  account,  with  the  amount  of  a  car- 
riage, belonging  to  the  succession,  sold  by  her  at  private  sale.  She 
offered,  as  a  set-off  against  it,  the  note  of  the  person  to  whom  she 
alleges  the  carriage  was  sold.  This  was  objected  to,  on  the  ground^ 
that  she  had  no  right  to  dispose  of  the  property  of  the  estate  at  pri- 
vate sale,  and  the  court  below  sustained  the  objection.  We  think  it 
quite  clear,  the  court  did  not  err  in  doing  so.  A  sale,  noade  without 
the  authority  of  justice,  was  not  binding  on  the  creditors  of  the  suc- 
cession, and  they  have  a  right  to  call  on  the  person  making  it,  to  pay 
them  the  value  of  the  object  sold. 

It  was  further  urged,  in  argument,  that  the  proceeds  of  the  sale 
bad,  in  fact,  been  paid  to  the  person  from  whom  the  deceased  pur- 
chased the  carriage  in  his  lifetime,  and  to  whom  he  was  indebted  for 
its  price  at  his  decease.  ViThatever  may  be  the  facts,  on  this  point, 
there  is  no  legal  evidence  on  the  record,  either  of  the  existence  of  the 
debt,  or  of  its  payment. 

She  also  complains,  that  she  is  debited  with  a  note  of  one  thou- 
sand dollars,  due  by  Wm.  Wilson  to  her  deceased  husband,  although 
the  said  note  was  compensated  by  the  professional  services  rendered 
by  him  to  the  estate,  and  that  she  could  not  collect  it.  The  judge 
below  allowed  her  300  dollars,  as  the  amount  due  the  attorney,  and 
made  her  responsible  for  the  balance. 

The  evidence  of  a  geutlenoian  of  the  profession  was  taken,  who 
Vol..  IV.— 46 
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made  oath  he  was  of  opinion,  the  charge  of  1000  dollars  was  reason- 
able,  and  that  he  would  not  have  undertaken  it  himself  for  that  sum, 
foreseeing  the  difficulties  of  the  case. 

According  to  the  note  of  evidence,  there  were  three  suits  against 
the  succession,  in  which  the  attorney  appeared  and  acted  for  the 
estate.  We  think,  that  100  dollars  for  each  of  these  suits,  and  the 
sura  of  300  dollars  for  the  services  rendered  in  settling  the  estate,  is 
a  fair  compensation,  considering  the  amount  in  dispute  and  the  labor 
expended. 

We  have  next  to  consider  the  errors,  alleged  by  Wilson,  one  of  the 
appellants. 

One  of  the  principal  items  in  his  account,  consists  of  a  debt,  trans- 
ferred to  him  by  J.  &  S.  Parkins.  Of  the  existence  of  this  debt,,  no 
evidence  was  given  on  the  trial,  except  that  resulting  from  an  account 
made  by  the  administratrix,  a  short  time  after  the  decease  of  the 
intestate,  of  the  claims  exhibited  against  the  estate,  in  which  this  debt 
of  J.  &  S.  Parkins  is  inserted. 

This  account,  although  probably  presented  to  the  court  of  pro- 
bates, was  not  deposited  there,  but  an  order  appears  of  that  court,  by 
which  several  of  the  creditors  are  directed  to  be  paid,  as  privileges 
of  the  first  class,  and  the  rest  of  the  claims,  as  exhibited,  are  to  be 
paid  proportionably,  as  there  may  be  funds. 
.  This  order,  it  is  said,  forms  res  judicala  between  all  the  creditors 
of  the  succession,  and  that  it  is  now  too  late  to  dispute  the  amount 
of  any  account' directed  to  be  paid  by  it. 
.  To  this  pretension,  we  think  the  answers,  given  at  the  bar,  are 
satisfactory  and  conclusive.    First,  that  the  accounts  not  being  filed 
in  the  office  of  the  court  of  probates,  among  the  papers  of  the  suc- 
cession, none  of  the  other  creditors  could  know  what  claim  was 
approved  or  what  rejected;  and  secondly,  that  it  appears  to  have  been 
made  ex  parley  without  notice  or  citation  to  persons  interested.     It  has 
been  argued,  that  we  are  bound  to  presume  the  creditors  were  regu- 
larly cited,  before  the  judge  made  such  a  decree.    But  the  terms  of 
the  judgment  negative  any  such  idea.     It  is  stated  to  be  given,  at  the 
instance  of  the  administratrix,  and  no  mention  is  made  in  it,  that 
those  who  were  interested  in  the  estate,  were  present  at  the  time  the 
decree  was  rendered,  that  it  was  made  after  hearing  the  parties,  or 
that  they  were  notified  to  attend. 

We  therefore  conclude,  the  inferior  court  did  not  err,  in  rejecting 
that  part  of  the  claim  which  the  appellant  Wilson  complains  of,  and 
that  it  erred  in  putting  the  firm  of  J.  &  S.  Parkins  on  the  tableau,  for 
the  remaining  portion  of  the  debt.  Wilson  claims  a  further  credit, 
for  the  sum  of  100  dollars,  paid  a  creditor  an  acoount  of  the  estate 
of  J.  H.  Gordon,  and  we  are  of  opinion  it  should  be  allowed.  He 
appears  to  be  a  privileged  creditor  for  part  of  his  claim,  and  a  chiro- 
graphary  creditor  for  the  balance.  As  the  debtor  had  a  right  to 
impute  the  payment  to  the  most  onerous  demand,  the  estate  has  a 
right  to  claim  a  deduction  from  the  privileged  debt  to  the  amount, 
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and  the  appellant  is  subrogated  for  the  amount  he  has  paid,  in  the 
place  of  the  creditor. 

The  appellants,  Baillio  and  Lettier,  complain,  that  they  were 
charged  with  1100  dollars  more  than  they  received,  and  that  the 
balance  due  them  was  erroneously  diminished  that  much. 

The  tutrix  opposes  to  this,  a  judgment  rendered  by  this  court,  in 
the  October  term,  1826,  fixing  the  amount  due  the  appellants  at  the 
sum  of  5840  dollars.  It  is  contended,  this  decree  has  the  force  of 
res  judicata^  and  precludes  all  inquiry  into  the  claim  now  set  up. 

The  appellants,  not  contesting  the  principle  invoked,  assert,  that 
their  debt  was  reduced  to  that  amount,  in  consequence  of  credits 
being  given  to  the  estate  from  returns  made  by  the  sheriff,  on  several 
executions  which  had  issued  in  their  favor. — That  one  of  these  exe- 
cutions was  credited  by  the  sum  of  1 100  dollars  received  in  a  twelve 
months'  bond,  and  that,  subsequent  to  the  judgment  fixing  the  amount 
due  the  appellants,  the  purchaser  surrendered  the  property  back  to 
the  estate,  in  consequence  of  a  defect  in  the  title,  and  that  the  sum 
thus  debited  to  them,  and  for  which  the  estate  had  a  credit,  was  not 
in  fact  received  by  them. 

There  is  no  evidence  before  us,  that  this  loss  occurred  subsequent 
to  the  judgment  liquidating  the  balance:  it  was  rendered  in  1826,  and 
the  property'  was  surrendered  up  by  the  purchaser  in  1824.  The 
judge,  therefore,  did  not  err,  in  refusing  to  add  to  the  claim  of  the 
appellants,  the  amount  of  the  bond. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  cause  be  remanded 
to  said  court,  with  directions  to  amend  the  tableau,  according  to  the 
principles  established  in  this  decree;  the  costs  of  appeal,  to  be  paid 
equally  by  the  appellants. 

ThomaSy  for  the  plaintiffs. 

WiUonj  for  the  defendant. 
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EASTERN  DISTRICT,  DECEMBER  TERM,  1839. 


Williams  v.  Kimball.    YIII,  N.  S.  351. 

In  an  attachment  case,  no  attorney  ia  to  be  appointed,  by  the  court*  to  the  defendant,  if 
the  citation  be  aenred  on  him. 

Tlie  aection  of  the  Code  of  Practioe,  which  treata  of  attachment,  ia  extremely  obacnre, 
and  the  English  text,  which,  from  the  relative  correctness  of  the  French,  appears  aa  a 
translation  of  it,  ia  full  of  gfross  blanders.  The  title,  and  roost  of  the  articles  of  the 
aection,  seem  confined  to  attachments  in  the  hands  of  garnishees:  attachments  in  the 
hands  of  third  persons,  seeming  to  exclode  attachmenta  of  property  in  the  hands  of 
the  party.  In  the  249th  and  264th  articles,  the'  word  defendant  is  evidently  used  for 
plaint^,  and  in  the  254th,  258th  and  259th,  the  word  gamiahee  oocura  instead  of  ia- 
fendanL 

FIRST  District 

Martin^  J.,  delivered  the  opinion  of  the  court. 

The  citation  was  served  on  the  defendant  in  person,  and  three 
slaves  were  attached.  Judgment  was  taken  by  default,  and  after- 
wards made  final.    He  appealed. 

His  counsel  assigns  as  error,  that  no  attorney  was  appointed  by 
the  court,  as  is  required  by  the  Code  of  Practice,  260. 

In  ordinary  cases,  the  defendant  is  made  a  party,  by  the  service 
of  the  petition  and  citation  on  his  person  or  at  hisdomicil;  in  others, 
by  such  a  service  at  his  last  place  of  residence. 

If,  however,  the  petition  contains  a  prayer  for  an  attachment,  and 
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the  citation  can  not  be  served  in  any  of  the  above  manqers,  it  may 
be  by  affixing  copies  of  it  in  certain  places,  Jbid.  254,  and  the  subse- 
quent attachment  of  his  property.     Ibid,  256. 

If  the  party,  thus  made  a  defendant  to  a  suit,  t.  «.,  without  a  cita- 
tion on  his  person,  at  his  domicil,  or  last  place  of  residence,  fail  to 
appear,  the  court  must  appoint  him  an  attorney.  Ibid,  260.  He 
needs  this  aid  from  the  court,  because  the  apparent  impossibility  of 
service  in  the  ordinary  way,  raises  a  presumption,  that  he  is  abroad, 
and  can  not  have  timely  knowledge  of  the  action.  In  such  a  case, 
the  proceedings  are  rather  in  rem,  iha,n  in  personam.    Ibid.  265. 

But  when  the  defendant  is  made  a  party,  by  the  service  of  the  ci- 
tation, on  his  person,  at  his  domicil,  or  last  residence,  the  action  is 
essentially  in  personam,  and  is  to  be  prosecuted  in  the  ordinary  way 
against  the  defendant;  he  has  received  that  notice,  which  renders 
ordinary  defendants  liable  to  a  judgment  by  default,  on  failure  to 
appear  and  answer.  He  is  not  one  of  the  defendants,  of  which  the 
Code  of  Practice  (258)  speaks,  thus  made  a  party  to  a  suit,  t.  e.,  as 
provided  in  the  254th  and  256th  articles,  by  a  citation  affixed  in  cer- 
tain places,  and  the  subsequent  attachment  of  his  property,  but  has 
been  made  so  by  service  of  citation  in  the  regular  way. 

Althogh  the  attachment  has  been  obtained,  if,  after  this  ordinary 
mode  of  service  of  the  citation,  no  property  be  attached,  either  be- 
cause he  has  none,  or  has  succeeded  in  removing  his  out  of  the 
sherilTs  way,  or  even  because  the  plaintiff  has  directed  the  sheriff  to 
forbear  levying  the  attachment,  still,  the  defendant  being  regularly 
made  a  party,  the  suit  is  to  proceed  in  the  ordinary  way,  as  if  no  at- 
tachment had  been  asked.  There  will  be  no  need  of  the  court  ap- 
pointing an  attorney,  to  the  defendant,  because  he  has  notice  of  the 
consequence  of  his  failure  to  appear  and  answer,  and  may  appoint 
an  attorney,  if  he  need  one.  We  can  not  see  why  the  actual  ser- 
vice of  the  attachment  should  alter  the  case.  The  defendant,  after 
having  been  made  a  party  by  the  due  service  of  the  citation,  does  not 
cease  to  be  so  by  the  attachment  of  his  property.  He  is  not  made  a 
party,  by  the  affixing  of  the  citation,  nor  by  the  attachment  of  his 
property,  because  he  was  a  party  before  the  sheriff  affixed  the  cita 
tion  or  attached  his  property.  The  action  is  an  ordinary  one  in  per- 
sonam,  and  the  service  of  the  attachment  is  a  mere  incident  in  the 
suit,  a  conservatory  act,  which  accompanies  the  demand.  Ibid.  208, 
but  which  does  not  constitute  it. 

An  attachment,  like  all  other  conservatory  acts,  is  not,  when  the 
defendant  is  personally  cited,  a  mode  of  bringing  a  suit,  but  a  remedy 
or  incident,  which  may  precede,  accompany,  or  be  subsequent  to  the 
action.  In  the  langusige  of  the  Code,  it  may  accompany  a  demand, 
or  give  effect  to  a  suit,  which  the  plaintiff  has  brought,  or  intends  to 
bring.     Ibid.  20S  and  230. 

A  prayer  for  a  writ  of  attachment,  does  not  dispense  with  a  cita- 
tion of  the  party,  any  more  than  a  prayer  for  the  arrest  of  his  person, 
the  provisional  service  of  sequestration  of  that  in  dispute,  as  an  in- 
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junction.  A  citation  is  required,  on  every  demand  in  writing,  {Ibid. 
170  and  172,)  and  particularly  in  cases  of  attachment*  Ibid.  Jt5l 
and  253. 

We  admit  that,  at  first  view,  the  court *s  naming  an  attorney  to 
defend  a  party  present  in  court,  appeared  to  us  an  anomaly  intro^ 
duced  by  the  Code.  The  section  of  it  which  treats  of  attachment,  is* 
Extremely  obscure,  and  the  English  text,  which^  from  the  relative 
correctness  of  the  French,  appears  as  a  translation  of  it,  is  full  of 
gross  blunders.  The  title,  and  most  of  the  articles  of  the  aaction,' 
seem  confined  to  attachments  in  the  hands  of  garnishees;  attachmeatv 
in  the  hands  of  third  persons,  seeming  to  exclude  attachments  of  pro- 
perty in  the  hands  of  the  party.  In  the  249th  and  264th  acticies^ 
the  word  defendant  is  evidently  used  for  plaintiff,  and  in  the  254^h^ 
258lh  and  259th,  the  word  garnishee  occurs  instead  of  defendant. 

On  a  close  examination  of  the  whole  section,  and  a  comparison' 
of  all  its  articles,  we  conclude,  that  the  court  is  not  bound  to  appoint 
an  attorney  to  a  defendant,  brought  into  court,  by  the  regular  service 
of  a  citation  on  his  person,  at  his  domicil  or  la^t  place  of  residence, 
even  where  a  prayer  for  an  attachment  precedes,  accompanies,  or 
follows  the  institution  of  a  suit,  and  property  be  thereon  attached. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Presion,  for  the  plaintiff. 

Fierce^  for  the  defendant. 


Delacroix  v.  Cenas's  Heirs.     VIII,  N.  S,  356. 

If  a  vendee  fkili  to  call  his  vendor  in  warranty,  the  latter  is  not  liable  for  any  coeti  or 

damages,  which  reiolt  from  defendinir  the  action. 
The  vendor  called  in  warranty,  may  defend  the  suit,  or  confen  judgment,  as  he  thinks 

proper. 
But  if  tiie  vendee  supposes,  he  does  so  (hrongh  oollasion,  he  may  defend  the  suit  on  his 

own  responsibility. 

FIRST  District. 

Porter.  J.,  delivered  the  opinion  of  the  court 
.  The  plaintiff  purchased,  at  a  sale  made  by  the  ancestor  of  the  de- 
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ftiKh^ntSy  Who  Was  sheriff  of  the  parish  of  Orleans,  certain  slaves, 
from  which  he  was  afterwards  evicted,  by  a  judgment  of  this  couiu 
The  cause  of  this  eviction  was,  ihe  misrecitai  in  the  deed  of  sale^' 
of  the  judgments  under  which  the  seizure  and  sale  took  place. 

But  the  money  which  the  plaintiff  hud  paid,  for  the  property  so 
purchased  by  him,  having  been  applied  to  a  discharge  of  a  debt  due 
by  its  owner,  the  court  decreed,  that  he  should  return  to  the  plaintiffs 
this  money  with  five  per  cent,  interest  from  the  institution  of  the  suit; 
and  thai  the  plaintiff  should  pay  the  hire  of  the  negroes,  from  the 
same  time,  being,  in  the  eye  of  the  law,  a  possessor  in  bad  faith, 
from  the  period  the  defects  of  his  title  were  made  known  to  him. 

The  hire  of  the  slaves,  amounted  to  more  than  the  interest  which' 
was  allowed  to  the  plaintiff;  and  this  action  is  brought  to  recover 
the  difference  between  them,  together  with  the  costs,  which  the  plain^ 
tiff  paid,  in  defending  the  suit  brought  against  him  by  the  original 
defendant,  in  execution.  The  amount  is  stated  to  be  1283  dollars, 
38  cents. 

The  court  of  the  first  instance,  refused  to  allow  the  claim,  for  the' 
difference  between  the  hire  and  the  interest,  but  gave  judgment' 
against  the  defendant,  for  the  costs  expended  by  the  plaintiff  in  de- 
fending his  title.  From  this  judgment  the  plaintiff  has  appealed,  and 
the  defendants  have  prayed,  that  it  be  so  amended,  that  they  noay  be 
discharged  from  all  liability  to  the  plaintiff. 

.  Various  questions  have  been  raised  by  counsel  and  argued,  but* 
that  which  was  principally  relied  on  by  the  defendants,  and  most 
discussed,  is  in  our  judgment  decisive  of  the  case,  and  renders  an- 
examtnation  of  the  others  unnecessary. 

It  has  been  already  noticed,  that  the  injuries  of  which  the  plaintiff 
complains,  arose  subsequent  to  the  commencement  of  the  action,  and 
were  the  payment  by  him  of  the  hire  of  the  negroes  from  the  institu-» 
tion  of  the  suit,  and  the  costs  incurred  in  defending  it. 

The  defendants  insist,  they  should  not  be  made  responsible  for  the' 
damages  proceeding  from  this  cause,  for  if  their  ancestor  had  beetl- 
cited  in  warranty,  he  could,  and  would,  at  once  have  surrendered  the 
property,  and  thus  have  avoided  the  damages,  which  were  a  conse- 
quence of  the  obstinacy  of  the  plaintiff,  in  defending  the  action. 

To  this  the  plaintiff  replies,  that  the  suit  in  revindication  was  pend- 
ing a  considerable  time,  before  he  was  aware  of  the  grounds;  on 
which  the  defendants  in  execution  asserted  the  nullity  of  the  sale 
made  to  him.  That  a  vendor  has  not  the  right,  when  called  in  war- 
ranty, to  abandon  his  title  to  the  properly,  and  consent  to  judgment 
being  rendered  in  favor  of  the  petitioner;  and  finally,  that  by  the 
provisions  of  the  Civil  Code,  in  force  at  the  time  the  action  was  insti- 
tuted, the  only  consequence  of  the  plaintiff's  failure  to  ciie  the  defen- 
dants' ancestor  in  warranty,  is  the  right  reserved  to  them  to  show, 
that  had  he  been  called  in,  he  could  have  successfully  resisted  the 
claim  of  those  who  set  up  title  to  the  property  he  sold. 

The  authority  of  Pothier,  has  been  principally  relied  on  by  the 
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defendants,  and  it  goes  the  whole  length,  of  sustaining  the  position 
for  which  they  contend.  He  states  expressly,  that  although  the 
buyer  may,  at  any  time,  exercise  his  action  against  his  vendor,  he  is 
deeply  interested  in  doing  so  as  soon  as  he  is  sued,  for  in  default  of 
giving  notice,  he  has  no  recourse  for  the  expenses  incurred  during 
the  period  which  intervenes  between  citation  and  judgment.  He  is 
only  responsible  for  the  costs  of  the  original  process.  A  contrary 
doctrine,  the  author  states,  would  put  it  in  the  power  of  the  vendor, 
to  ruin  the  seller,  by  carrying  on  a  suit,  of  which  he  had  no  know- 
ledge.    Poihier,  Traiti  de  Vente,  nos.  109  and  128. 

The  grounds,  on  which  the  plaintiff  contests  the  application  of  this 
authority  to  his  case,  are  next  to  be  noticed. 

And  first,  as  to  his  want  of  knowledge  that  his  title  would  be 
assailed,  for  the  defect  on  which  it  was  ultimately  decided  to  be  bad, 
and  that,  consequently,  he  could  not  have  given  notice,  we  think  there 
is  no  strength  in  it.  Plaintiffs,  in  a  petitory  action,  do  not  set  out  in  • 
their  petition,  the  defects  in  their  adversary's  pretensions.  They 
state  their  own  title.  The  obligation  to  call  in  warranty  the  vendor^ 
does  not  depend  on  the  grounds  alleged  for  recovery  by  the  party 
suing,  but  on  the  fact  of  the  property  being  claimed  from  the  vendee. 

The  second  ground  appears  to  us  equally  untenable.  When  a 
buyer,  who  is  troubled  by  an  action  in  revindication,  calls  on  his  sel- 
ler to  come  in  and  defend  the  title  of  the  thing  sold,  the  management 
of  the  defence  is  surrendered  to  the  latter,  and  as  he  is  the  person  on 
whom  the  loss  must  ultiniiately  fall,  he  has  a  right  to  conduct  it  in  the 
manner  which  he  judges  most  conducive  to  his  interests.  If  he  has 
sold  bona  fide  J  and  discovers  bis  title  to  be  a  bad  one,  he  certainly  has 
the  right  to  abandon  a  defence,  which  can  only  increase  his  responsi- 
bility, and  mulct  him  in  greater  damages.  The  opposite  rule,  would 
require  him  to  contest  a  demand,  which  he  knew  was  well  founded, 
and  support  pretensions,  on  his  part,  which  he  was  convinced  were 
illegal.  In  a  word,  it  would  require  him  to  do  an  immoral  and  an 
unjust  thing.  We  have  looked  a  good  deal  into  the  books,  to  see  if 
any  thing  could  be  found  in  them,  which  would  thus  limit  the  rights 
of  a  vendor  called  in  warranty,  and,  £5ir  from  finding  any  thing  in 
them,  to  support  the  position  taken  at  the  bar,  they  expressly  sanc- 
tion the  contrary  doctrine.  Pothitty  TraiU  de  Ventej  nos.  123  and 
129;   Merliny  Repertoire^  vol.  5,  Oaraniie. 

If,  indeed,  the  buyer  has  reason  to  believe,  there  is  collusion  between 
the  party  suing  and  his  vendor,  he  may  contest  the  case  on  his  own 
responsibility;  but  unless  the  vendee  chooses  to  do  so  on  this  condi- 
tion, the  seller  may  defend  as  he  pleases,  or  refuse  to  defend,  when 
he  discovers  it  can  not  be  done  with  the  prospect  of  success.  Po- 
thier.  Traits  de   Venie^  nos,  113  and  115. 

The  article  in  the  Civil  Code,  which  declares  the  warranty  to  cease, 
when  the  buyer  has  let  himself  be  cast,  in  a  definiave  judgment, 
without  calling  on  his  seller,  if  said  seller  prove,  that  he  had  sufficient 
ground  or  means,  to  have  obtained  a  judgment  in  bis  favor,  is  not, 
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in  our  opinion,  contrary  to  the  principle  for  which  the  defendants 
contend,  but  in  consonance  with  it.  They  both  rest  on  the  same 
foundation,  namely,  that  the  vendor  should  not  be  made  responsible 
for  any  thing,  which  a  knowledge  of  the  suit  would  have  entitled 
him  to  avoid.  The  words  of  the  law  are  satisfied,  by  construing  it 
to  apply  (as  we  believe  the  legislature  intended)  to  the  value  of  the 
thing  evicted,  and  all  the  fruits  and  costs  anterior  to  the  time  when 
the  vendee  could  have  given  notice.  Its  spirit  would  be  essentially 
violated,  by^  making  the  seller  responsible  for  the  consequences  of  a 
litigation,  which  he  could  have  avoided.  By  the  Spanish  law,  the 
buyer,  who  failed  to  cite  his  vendor  in  warranty,  lost  all  recourse  on 
him.  The  provision  in  our  Code,  which  modified  and  softened  the 
rigor  of  this  rule,  was,  we  presume,  taken  from  the  French  jurispru- 
dence, which,  as  we  understand  it,  was  that  of  the  Roman.  With 
tha(  provision,  stood  the  exception  relied  on  here,  and  it  may  well 
stand  with  it  in  our  law,  more  especially,  when  the  limitation  is  in 
perfect  harmony  with  the  principle  on  which  the  doctrine  rests* 
Febrero^  p.  1,  art  7,  no  42;  Par.  5,  tit.  5,  ley  32y  Dig.  liv.  21,  tit. 
2,  law  53. 

In  the  case  of  Fleming  et  ux.  v.  Lockhart,  the  question  raised  here 
was  not  made,  and  the  expressions  used  in  the  opinion,  related  to  the 
general  liability  of  the  sheriflf,  as  vendor,  for  the  value  of  the  thing 
evicted  from  the  purchaser.     10  Martin^  398. 

We  do  not'  think  the  defendants  liable  for  any  things  except  the 
costs  of  serving  the  original  process  on  the  plaintifi*,  in  the  suit  in 
which  he  was  evicted,  and  as  the  record  does  not  afford  proof  of  the 
amount,  the  cause  must  be  remanded. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  the 
cause  be  remanded,  to  be  proceeded  in  according  to  law,  the  appellees 
paying  the  costs  of  this  appeal. 

SegherSf  for  the  plaintin. 

Pierce  and  Christy,  for  the  defendants. 
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Dufart  V.  Dufour.     VIII,  N.  S.  363. 

FIRST  District. 

If  partners  state,  in  the  preamble  of  an  agreement,  that  they  have 
settled  their  affairs  to  the  day  of  the  date,  no  account  can  be  claimed 
by  either,  of  any  anterior  transaction. 


Nolte  &  Co.  V.  Their  Creditors,  on  the  opposition  of 
the  Tutor  of  the  Minor  Heirs  of  T.  L.  Hannan. 
VIII,  N.  S.  366. 

FIRST  District. 

A  minor  has  a  mortgage  on  the  property  of  a  person,  who  inter- 
meddles with  his  estate.    Louisiana  Code,  3283d  article. 

Heidj  it  matters  not  whether  the  application  of  minors'  property 
for  one's  own  benefit,  be  made  a  single  act  or  many.  l*he  effort  to 
show  in  this  case,  that  the  testamentary  executors  of  T.  L.  Harman 
had  authorised,  or  ratified  this  misapplication  by  Nolte  &  Co.  was 
not  successful.  The  heirs  of  T.  L.  Harman  have  a  legal  mortgage  on 
the  estate  of  the  insolvents,  and  should  be  paid  out  of  it  by  privilege 
and  preference,  in  pursuance  of  such  mortgage. 
'  Judgment /ihdit  the  appellants  be  put  on  the  tableau  for  7461  dol- 
lars 83  cents,  with  privilege,  according  to  article  3283  Louisiana 
Code,  and  the  insolvents'  estate  is  condenmed  to  pay  costs. 

OrymeSy  for  the  plaintiffs. 

Eustis  and  Pierce^  for  the  defendants. 
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King  V.  Gayoso,  for  the  use  of  Stille.     YIII,  N.  S.  370. 


The  endorser  of  a  promiieory  note«  with  power  to  make  auch  me  and  disposition  of  it,  as 
she  thinks  proper,  as  long  as  she  remains  boand  as  the  payee*s  surety,  is  not  bound  to 
admit  every  plea  which  could  be  opposed  to  the  payee,  such  as  want  of  consideration, 
concealment  or  compensation. 

THIRD  District,  Judge  of  the  Second  presiding. 

M  ABTiN,  J.,  delivered  the  opinion  of  the  court. 
The  defendant,  having  obtained  a  writ  of  seizure  and  sale,  on  an 
authentic  act,  executed  by  the  plaintiff,  the  latter  obtained  an  injunc«* 
tion  and  prayed  for  a  jury.  The  prayer  was  opposed;  the  oppo* 
sition  sustained;  and  the  cause  tried  summarily.  The  injunction  was 
dissolved,  and  the  plaintiff  appealed. 

By  the  Code  of  Practice,  cases  on  injunctions  are  directed  to  be 
tried  summarily,  and  without  a  jury.     Art.  740  and  757. 

The  plaintiff  and  appellant,  purchasers  of  a  tract  of  land  from 
Gayoso,  had  given  for  the  price  a  note,  the  payment  of  which  was 
secured  by  a  mortgage.  Gayoso  endorsed  the  note  to  Stille,  and  by 
a  notarial  act,  made  a  transfer  of  it  and  of  ihe  mortgage,  in  order  to. 
secure  her  against  the  consequences  of  a  suretyship,  on  which  she 
had  entered  for  him. 

Her  claim  was  resisted,  on  the  ground,  that  she  was  not  the  abso- 
lute endorsee  and  actual  owner  of  the  note;  but  a  mere  pledgee,  and 
consequently  bound  to  admit  any  defence  which  the  maker  of  the  note 
could  oppose  to  the  payee;  and  that  the  latter,  in  the  sale  of  the  land, 
for  the  payment  of  which  the  note  was  given,  had  been  guilty  of 
such  a  fraud  and  concealment,  as  authorised  the  withholding  of  the 
price. 

The  appellee's  counsel  has  labored  to  show,  that  the  allegations 
of  fraud  and  concealment  are  unsupported;  but  the  case  appears  to 
us  to  turn  on  the  liability  of  the  endorsee  to  admit  every  defence, 
which  might  be  opposed  to  the  maker. 

The  note  was  endorsed,  before  maturity,  and  in  the  usual  form;  it 
was  negotiable,  and  the  act  of  transfer  has  a  clause,  setting  over  to 
the  transferee  all  the  payee's  hypothecary  rights,  and  the  transfer  is 
stated  to  be  made  in  consequence  of  the  transferee  having  become 
surety  of  the  transferor,  and  it  is  added,  ^  that  the  said  Margaret  C. 
Stille,  is  hereby  authorised,  fully  to  make  such  use  and  disposition 
of  the  note  and  mortgage,  as  she  thinks  proper,  as  long  as  she  re- 
mains the  surety  of  Gayoso,  as  aforesaid;  and  that,  as  soon  as  she  is 
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released  and  discharged  from  said  suretyship^  she  is  to.  return  said 
note  10  Gayosoy  or,  in  case  she  has  disposed  of  it,  in  any  manner 
whatsoever,  she  is  to  account  to  said  Gayoso,  for  the  full  and  entire 
value  of  the  same.'^ 

So  the  endorser  has  a  defeasible  ownership  in  the  note;  for  she 
may  dispose  of  it,  in  any  manner  whatsoever,  and  is  only  accounta* 
ble  for  its  amount,  on  the  contingency  of  her  being  released  from  the 
suretyship. 

But  the  appellant's  counsel  urges,  that  she  is  still  a  mere  pledgee, 
yet  with  power  to  dispose  of  the  pledge;  and  under  the  Code,  3123, 
the  destruction  of  the  pledge,  by  the  insolvency  of  the  maker,  would 
not  be  her  loss,  but  that  of  the  pledgor,  who  consequently  remains 
the  owner;  resperii  domino,  and  the  pledgee  can  not  have  a  better 
right  than  the  pledgor,  and  consequently  the  maker  can  oppose,  to 
the  endorsee,  every  plea  which  he  could  oppose  to  the  payee. 

This  argument  appears  inconclusive;  for,  even  in  the  case  of  an 
absolute  endorsement,  on  the  destruction  of  the  pledge,  by  the  insol- 
vency of  tlie  maker  of  the  note,  the  loss  would  fall  on  the  endorsee, 
and  pot  on  the  endorser. 

We  were  further  referred  to  the  same  Code,  3109,  where  it  is  said 
that,  in  regard  to  those  things  in  which  the  pledgor  has  a  property, 
which  may  be  divested,  or  which  is  subject  io  incumbrances,  he  can 
not  transfer  to  the  pledgee  any  furtheo:  right  in  the  pledge  than  he  has 
himself* 

This  is  true,  under  the  general  principle,  non  dat,  qui  nan  kahei. 
Nemo  phi*  Juris  in  alium  irans/erre  potest ^  et  quam  ipse  hahei: 
but  there  are  exceptions  to  it.  The  robber  of  the  mail  has  no  legal 
right  to  bank  notes  taken  out  of  it,  yet,  by  passing  them  in  the  regu-^ 
lar  course  of  business,  he  transfers  to  an  innocent  holder  a  right, 
which  he  has  not;  and  the  payee  of  a  note,  to  whom,  were  he  to  sne, 
the  plea  of  want  of  consideration,  conceahnent  and  compensation, 
could  be  opposed,  transfers  to  an  honest  endorsee,  the  right  of  resist- 
ing those  pteas. 

It  is  a  general  principle  of  commercial  law,  that  the  maker  of  a 
note,  payable  to  order,  engages  to  pay  its  amount  to  the  innocent 
endorsee  who  took  it  in  the  usual  course  of  business,  for  a  valuable 
consideration,  whatever  claim  the  maker  may  have  against  the  payee, 
and  we  are  ignorant  of  any  exception  to  the  rule,  in  favor  of  a  pledgee. 
Promissory  notes  are  expressly  made  the  subject  of  the  contract  of 
pledge.  Ibid.  3123.  To  pledge  a  note,  is,  therefore,  to  make  a  legi« 
timace  use  of  it.  In  the  usual  course  of  business,  notes  and  bids  of 
exchange  are  used  to  pay  debts,  make  purchases  or  raise  nnoney  by 
discount  or  pledge.  He,  therefore,  who  gives  a  bill  or  note,  autho- 
rises the  use  of  it  for  any  of  those  purposes  and  must  know,  by  such* 
a  disposal  of  it,  the  payee  will  enable  the  endorsee  to  repel  any  clause 
of  tbe  maker,  on  the  score  of  want  of  consideration,  concealment,  or 
oompensation*     Volenti  n/on  fit  imvria. 

la  the  case  of  Bosanquet  et  at  v.  Dudmans,  Slarkie,  Ist  pai% 
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Lord  Ellenborough  held,  that  a  banker  might  resort  to  bills  deposited 
with  him  by  a  customer,  who  had  overdrawn,  and  that  the  right  of 
the  former,  on  such  bills,  could  be  extinguished  by  payment  only. . 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

MeCalehf  Rameau  and  Ogden^  for  the  plaintiff. 

fVarkmanj  for  the  defendant. 


Dismiikes  et  ah  v.  Musgrove.     VIII,  N.  S.  375. 


The  reyoeation  of  a  deed  from  a  fiither  to  a  Iraatee  for  the  benefit  of  the  tout  by  a  suit  in 
<    the  court  of  chaneery  of  MiatiMippi,  eaonot  be  pleaded  here  aa  rt9  jikUcaia  afainil  a 

daim  of  the  ton. 
The  declarati^a  of  the  party  who  makea  a  tHpmlaiian  pour  mmtrui  cannot  be  f  iten  in 

evidence. 
The  return  of  the  sheriff  tiiat  a  wilneae  cannot  be  fiMud  ia  not  the  only  proof  of  that  &ot, 

admiMible. 
An  appraisement  of  a  succession  in  the  state  of  Mississippi,  though  executed  under  pri- 

vate  signature,  may  be  given  in  evidence  where  it  made  part  of  the  proceedings  of  the 

orphans*  court  of  that  state. 
When  the  party  offering  a  record  in  evidence,  alleges  it  to  be  incomplete,  and  offers  a 

transcript  of  the  part  omitted,  the  court  may  receive  both  as  proof  of  the  whole  record. 
The  record  of  a  suit,  brought  by  the  party  who  has  made  a  conveyance  for  the  benefit  of 

another,  may  be  given  in  evidence,  to  show  an  intention  to  revoke  the  gift. 

EIGHTH  District,  Judge  of  the  Third  presiding. 

P0RTBB9  J,f  delivered  the  opinion  of  the  court. 

This  case  has  been  already  before  the  court:  a  full  statement  of 
the  pleadings  and  matters  at  issue  are  contained  in  the  opinion  given, 
on  remanding  the  cause,  and  it  is  unnecessary  to  repeat  them  here. 
7  N.S.68. 

A  verdict  has  been  again  found  for  the  defendant,  and  the  plain- 
tiffs have  appealed.  They  rely,  for  a  reversal  of  the  judgment 
below,  on  alleged  errors  of  the  judge  who  tried  the  cause,  in  reject- 
ing and  admitting  evidence. 

Before  examining  the  several  bills  of  exception,  by  which  the 
4ipinions  of  the  judge  a  quo  are  brought  before  us  it  is  necessary  to 
Vol.  IV.-^7 
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c|wpo6e  of  the  plea  of  resjudicatOf  wbiph.  the  defesdaat  offered  in 
defence  of  the  present  actioou 

The  suit  is  brought  for  certain  slaves,  which  the  plaintiffs  claiai, 
\^  virtue  of  a  deed  of  tciist,  as  they  style  it,  executed  by  thek  father 
in  the  year  18 1 1 ;  by  which  one  T^rry  was  created  trustee,  on  condi- 
tion of  delivering  the  slaves  and  their  increase  to  the  petitioners, 
when  they  came  of  age  and  married. 

The  judgment  relied  on,  as  barring  the  claim  of  the  petitioners, 
was  rendered  in  the  court  of  chancery  of  the  state  of  Mississippi 
The  parties  to  it,  were  the  father  of  the  plaintiffs,  complainant,  and 
the  trustee,  Terry,  respondent.  The  decree  of  the  court  annulled  the 
deed,  as  having  been  made  without  consideration. 

It  is  obvious,  that  a  decision  in  this  suit,  between  these  parties, 
cannot  have  the  authority  of  the  thing  judged  against  the  j^laiutifis, 
if  any  right  to  the  property  vested  in  them  by  the  deed  notwithstand- 
ing a  subsequent  change  of  intention  on  the  part  of  the  fether.  If, 
on  the  contrary,  the  father  had  a  right  to  revoke  the  advantages, 
conferred  on  his  children,  and  his  suit  in  Mississippi,  to  annul  the 
deed,  had  that  effect;  then  its  influence,  on  the  rights  of  the  plaintiffs, 
must  arise  from  that  change  of  will,  which,  whether  expressed 
through  the  medium  of  a  petition,  ki  a  suit,  where  the  children  were 
not  parties,  or  evidenced  by  a  deed  of  revocation,  must  have  its  effea 
as  such,  and  is  a  defence  on  the  merits — not  one  which  can  take  the 
shape  of  an  exception. 

The  first  bill  of  exceptions,  taken  by  the  plaintiffs,  wa^to  the  tes- 
timony of  a  witness,  called  by  the  defendants  to  prove  certain  decla- 
rations of  the  father  of  the  plaintiffs,  in  relation  to  the  document,  on 
which  the  action  was  instituted.  The  witness  swore,  that  he  had 
heard  him  say,  he  never  knew  any  thing  of  the  connier  letter  or  ob- 
ligation of  Terry,  until  a  few  months  before  the  institution  of  the  pre- 
sent suit. 

The  plaintiffs'  objection  to  this  testimony,  was  on  three  grounds: 

1.  Such  testimony  could  not  be  received,  under  the  general  issue, 
which  was  waived  by  inconsistent  pleas. 

2.  The  fatlier  was  not  a  party  to  the  present  suit. 

3.  The  instrument  declared  on,  contained  a  stipulation /^otfrati^rtit 
and  could  not  be  affected  by  the  declaration  of  the  maker. 

The  last  objection  may  be  disaftissed  with  the  observation,  that  it 
Went  to  the  effect  of  the  proof  wbe»  received,  not  to  the  legality  of 
its  introduction.  And  the  first  may  be  disposed  of  by  staling,  that  i£ 
the  declarations  of  the  father  could  be  received  in  evidence  at  all 
there  was  nothing  in  the  pleadings  which  prevented  them  from  being 
offered.  The  answer  denies  all  and  singular  the  facts  in  the  petition, 
conaequently  it  denies  the  existence  of  the  instrument,  on  which  suit, 
was  brought.  The  other  pleas,  which  accompany  this  denial,  are 
not,  ill  our  judgment,  in  any  way  inconsistent  with  it. 

The  second  bbjection,  we  think,  well  taken.  I'he  father,  who  made 
the  deelaiBlioo,  had  assigned  all  his  right  in  the  properly  to  Andrev 
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Dismukes^  nnder  whom  the  derendat  claimed.  His  declarations, 
therefore,  could  not  affect  the  right  Which  his  children  tnight  have 
under  an  instrument  previously  made,  to  which  he  was  a  party.  And 
Ibe  obje<ition  to  his  testimony,  is  of  equal  force,  when  his  declarations 
are  introduced  to  prove  the  non-existence  of  any  such  writing.  In- 
dependent of  this  objection,  the  proof  amounted  to  nothing  more 
4han  hearsay.  And  though  it  is  true,  that  the  father  could  not  be 
called  as  a  witness,  this  disqualification  did  not  authorise  the  proof 
of  his  declarations,  for  that  would  be  to  receive  evidence  indirectly 
from  an  incompetent  witness,  which  could  not  be  adoiitted  from  one 
that  was  competent. 

The  next  exception  was  taken  to  the  introduction  of  certain  notes, 
^hich  had  been  executed  by  the  defendant.  The  plaintiffs  objected: 
%rst,  because  the  absence  of  the  subscribing  witness  had  not  been 
proved  by  the  return  of  the  sheriff;  and  secondly,  because  the,  instru- 
ments offered,  were  executed  by  the  party  presenting  them,  and  no 
one  could  make  proof  for  themselves. 

The  return  of  the  sheriff,  that  a  witness  cannot  be  found,  is  not  the 
only  evidence  which  may  be  given,  to  authorise  the  introduction  of 
Other  proof;  showing  that  he  resides  in  a  foreign  country,  or  that 
diligent  search  has  been  made  for  him  within  the  jurisdiction  of  the 
court,  by  witnesses  who  depose  to  these  facts,  will  authorise  evidence 
of  his  handwriting.  The  notes  of  the  defendant  were  good  evidence 
if  they  made  a  part  of  the  res  gesia.  And  if  they  did  not,  it  was  the 
duty  of  the  party  excepting,  to  place  on  the  record  all  facts  necessary 
to  show  the  incorrectness  of  the  opinion  of  the  judge  a  quo.  Starkie, 
!Part  2, 342. 

The  plaintiffs  next  excepted  to  the  introduction  of  the  appraisement 
and  sale  of  the  estate  of  Terry,  on  the  grounds,  first,  that  the  acts 
were  under  private  signature  and  not  proved,  and  the  sale  and  inven- 
tory were  not  made  conformably  to  the  laws  of  Louisiana. 

The  appraisement  and  sale  formed  part  of  the  proceedings  in  the 
orphans'  court  of  the  state  of  Mississippi.  They  were  presented,  und^r 
an  authentication,  duly  made,  as  being  a  true  transcript  of  those  pro- 
ceedings. There  is,  of  course,  no  ground  for  the  first  o"bjection,  ani 
as  to  their  not  being  conformable  to  the  laws  of  Louisiana,  that  might 
be  a  question,  as  to  the  effect  they  should  have,  but  certainly  could 
not  prevent  their  introduction  in  proof,  forming,  as  they  did,  part  of 
a  record  from  a  sister  state. 

The  defendant  offered,  in  evidence,  a  paper,  purporting  to  be  let- 
ters of  administration,  granted  to  one  David  Terry,  in  the  state  of 
Mississippi.  The  plaintiffs  objected  to  its  introduction,  and  the  de- 
fendant acquiescing  in  the  objection,  declined  reading  it  Upon  this 
the  plaintiffs  moved  the  court  to  withdraw  from  the  jury,  a  record, 
"which  had  been  already  given  in  evidence,  of  the  proceedings  in  re- 
lation to  the  succession,  in  which  these  letters  had  been  taken  out. 
The  grounds  for  this  motion,  are  alleged  to  be,  that  the  defendani't 
had  shown  the  record  not  to  be  a  complete  one,  and  that  the  clerk 
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had  not  certified  the  record  to  be  a  full,  true  and  complete  tran- 
script. The  court  refused  to  withdraw  the  record,  and  the  plaintiffii 
excepted. 

It  is  not  seen  by  us,  how  the  court  could  say  the  record  was  not  a 
complete  one,  by  wanting  a  paper  which  was  not  permitted  to  be 
read  in  evidence.  If  it  was  on  the  allegation  of  the  party  offering 
the  paper  such  a  decision  was  to  be  made,  his  willingness  to  produce 
the  only  document  necessary  to  make  the  record  complete,  ought  to 
have  prevented  him  from  suffering  by  the  omission  of  its  not  being 
inserted  in  the  transcript.  And  the  court  acted  correctly,  in  not  per- 
mitting the  plaintiffs,  after  having  shut  out  the  document  necessary 
to  the  completion  of  the  record,  to  take  advantage  of  its  not  being 
i^mplete.  The  necessity  of  producing  the  whole  of  a  record  is  found- 
ed on  the  idea^that  the  part  omitted  contains  something  unfavorable 
to  the  party  offering  it,  and  that  the  construction  must  be  gathered 
from  the  whole  taken  together.  This  rule  is  subject  to  exceptions, 
and  none  can  be  more  proper,  than  that  of  a  party,  who  had  already 
given  the  transcript  in  evidence,  coming  forward  with  a  document 
necessary  to  complete  that  which  he  had  already  presented.  Starkie 
on  Evidence,  152,  245,  246.  As  he  apprised  the  opposite  party  of 
the  defect,  it  was  proper  to  give  him  the  means  of  curing  it 

The  objection  to  the  clerk's  certificate,  is  not  supported:  in  fact, 
he  certifies  the  record  to  be  a  true  copy  of  all  the  proceedings  in  the 
estate  of  Terry. 

There  are  many  other  bills  of  exceptions,  which  it  is  unnecessary 
to  examine,  as  the  judge  appears  to  us  to  have  decided  correctly, 
and  no  principle  of  law  would  be  settled  by  their  examination,  which 
is  not  of  familiar  knowledge  and  daily  application. 

Among  them,  there  are,  however,  two,  which  it  may  be  well  to 
notice.  A  question  is  raised  by  them,  whether  the  proceedings  by 
the  father,  in  the  state  of  Mississippi,  to  annul  the  conveyance  to 
Terry  could  be  given  in  evidence  in  this  suit.  It  is  contended,  they 
were  res  inter  alios  acta^  and  cannot  affect  the  children. 

By  th0  provisions  of  the  Civil  Code,  in  force  at  the  time  the  con- 
veyance was  made  to  Terry,  and  that  he  gave  his  obligation,  ac- 
knowledging to  hold  the  property,  until  the  plaintiffs  came  of  age 
and  were  married,  a  stipulation  in  favor  of  another  might  be  revoked 
at  any  time  before  acceptance.  For  the  purpose  of  showing  this 
revocation,  the  record  of  a  suit,  brought  by  the  father,  to  annul  the 
conveyance,  which  was  the  foundation  of  the  promise  in  favor  of  his 
children,  was  good  evidence.  What  the  effect  of  the  evidence  would 
be,  is  another  question. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  this  cause  be  remanded  to 
the  district  court,  with  direction  to  the  judge,  not  to  admit  the  decla- 
rations of  the  father  of  the  plaintiffs^  that  he  did  not  know  of  the  ex- 
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istence  of  the  obligation  on  which  suit  is  brought;  and  it  is  further 
ordered,  that  the  appellee  pay  the  costs  of  this  appeal. 

Hennenj  for  the  plaintiff. 

Ripley^  for  the  defendant 


Rousseau  v.  His  Creditors.     VIII,  N.  S.  384. 

PARISH  Court  of  New  Orleans. 

Notes  given  to  relieve  a  partv,  who  mortgages  slaves  for  the  in- 
demnification of  the  payee,  neea  not  be  marked  ne  varietur  by  a 
notary.    Moreau's  Digest,  70,  sect.  4. 

Here  the  maker  was  mortgagee,  not  mortgagor. 

A  mortgage  is  sufficiently  certain,  wherein  money  is  promised 
with  inieresif  far  this,  of  course,  means  legal  iuter^t. 


Eimbal  t^.  Blanc  ei  al.     VlII,  N.  S.  386. 

« 

The  new  Code  has  wrought  no  change  in  the  HabilUj  of  steamboat  ownen. 

By  the  pid  Code  their  liability  waa  clearly  not  in  wUido,  The  art.  2796  of  the  Looistsoa 
Cdde,  dcclaren,  that  an  association  for  the  purpose  of  carrying  personal  property  for 
hire,  in  shipfi,  &,c,  is  a  commercial  partnership;  the  articles  2798  and  2823  refer  to  the 
projected  Code  of  Commerce,  as  the  supplement  of  all  that  part  qf  the  Louisiana  Code 
which  relates  to  commerce.  The  projected  Code  of  Commerce,  article  163,  declares, 
that  Joint  owners  of  ships,  dtc,  are  not  bound  in  toUdo^  and  in  case  a  repugnance  h^d 
ihiia  been  created,  it  was  ordered,  by  the  articles  of  the  Louisiana  Code  referred  to, 
<hat  the  Code  of  Commerce  should  bo  paramount  The  Code  of  Commerce,  howcYcr, 
Ilia  never  become  law.    (1839.) 

To-theend  to  reoonctle  the  new  Code,  2796,  with  the  old  Uw,  it  was  now  decided,  that  the 
proviaion  of  the  Louisiana  Code,  is  ezciusiiYely  applicable  to  a  company  (brmed  ez« 

47- 
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pready  to  condaet  the  bosiness  of  carriers,  and  loaves  joint  owners  of  Tcasek  to  their 
former  responsibility;  t.  e^  as  partners  in  an  ordinary  partnership.* 

FIRST  District.  . 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  by  the  master,  against  the  owners  of  the  steam- 
boat Lady  of  the  Lake,  in  which  he  claims  from  them  the  sum  of 
1567  dollars  36  cents,  as  a  balance  due  to  him,  on  account  of  dis- 
bursements made  for  the  benefit  of  the  boat  and  for  wages. 

It  appears,  from  the  record,  that  Blanc  alone  was  cited  in  the 
cause,  who  suffered  judgment  by  default,  to  be  obtained  against  him, 
which  his  counsel  anerwards  made  attempts  to  have  set  aside,  with- 
out success,  and  after  final  judgment,  took  the  present  appeal. 

Several  bills  of  exceptions  were  taken  to  opinions  of  the  court 
below,  expressed  in  the  course  of  the  trial,  on  which,  and  on  an 
assignment  of  error  in  law,  apparent  on  the  record,  the  cause  now 
stands  before  this  court. 

The  exceptions  are  not  supported  by  the  facts  or  law  of  the  case. 
But  we  are  of  opinion,  that  there  is  error  in  law,  apparent  in  the 
final  judgment 

The  suit  is  against  joint  owners  of  a  steamboat,  and  the  petition 
charges  them  as  being  liable  in  solido.  The  judgment  is  rendered 
against  one  only,  for  the  whole  amount  claimed.  The  error,  assigned, 
is  an  improper  understanding  and  misapplication  of  the  law,  in  rela- 
tion to  partnerships.  As  it  existed  previous  to  the  adoption  of  the 
Louisiana  Code,  respecting  joint  owners  of  steamboats,  we  are  not 
left  in  doubt,  since  the  decision  of  the  case  of  Carrol  v.  Waters,  re- 
ported in  9  Afariin,  500.  They  were  liable  only  according  to  their 
mterest  in  such  property — not  bound  in  soiido  in  contracts  concern- 
ing its  management  and  use.  The  only  question  to  be  settled,  in  the 
present  case',  is,  whether  the  former  law  has  been  changed  or  abro- 
gated by  the  new  Code?  To  prove  that  an  alteration  has  been  made 
in  the  law,  relative  to  the  liability  of  joint  owners  of  steamboats  and 
other  vessels,  we  are  referred  to  the  art.  2796  of  the  Louisiana  Code, 
which  contains  a  definition  of  commercial  partnerships,  wherein  it  is 
declared,  that  an  association,  for  the  purpose  of  carrying  personal 
property,  for  hire,  in  ships  or  other  vessels,  is  a  commercial  partner- 
ship. The  arts.  2798  and  2823  show  clearly,  that  all  the  legislation 
contained  in  the  Civil  Code,  respectitig  commerce,  had  reference  to  a 
Commercial  Code,  which  was  then  made  out,  by  the  persons  to  whom 
the  task  of  code-making  had  been  confided,  and  was  ready  to  be  sub- 

*  It  were  greatly  to  be  wished  that,  either  by  adopting-  this  exposition,  or  by  new 
legislation,  the  iiionstroas  anomaly  of  a  commercial  state  barbsrising  its  practical  system, 
by  such  a  departure  from  the  general  maritime  law,  as  is  tbe  daily  cuiitnm  of  the  courts 
•r  Luuisiiina,  in  holding  all  the  part  owners  of  ships  and  steamboats,  liable  t«  sottJs  for 
debts  and  damages,  should  ceums  to  offend  our  admirers  abroiid. 
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.mitted  to  the  legislature  for  adoption.  This  last  code  never  received 
legislative  sanction,  and  is  therefore  without  the  force  of  law;  but, 
as  the  former  was  passed  in  reference  to  it,  on  matters  which  con- 
cern commerce,  there  can  not  be  any  impropriety,  in  looking  therein 
for  aid  in  interpreting  the  provisions  of  the  Civil  Code,  on  commer- 
cial subjects.  In  the  projected  Code  of  Commerce,  by  the  art.  147,  it 
is  expressly  stated,  that  a  joint  ownership  of  ships  and  other  vessels 
creates  a  special  partnership.  The  art.  163  declares,  that  in  such 
partnership,  the  owners^re  not  bound  in  solido.  Now,  if  these  rules 
were  in  fprce,  no  question  could  arise  on  the  apparent  contradiction 
betwen  them  and  the  2796th  art.  of  the  Louisiana  Code;  for,  in  cases 
of  repugnancy,  it  is  expressly  provided,  that  the  Commercial  Code 
should  prevail,  in  matters  relating  to  commerce.  See  the  articles 
above  cited,  2798  and  2823. 

There  is  certainly  something  extraordinary  in  the  reference  made 
from  (he  Civil  Code  to  the  Commercial  Code;  as,  from  the  situation 
in  which  they  were  placed,  we  are  required  to  look  forward  to  a 
thing  to  be  created,  and  which  has  not  yet  received  any  legal  exist- 
ence; but  the  absurdity  of  that  course  of  legislation  is  much  palliated, 
by  the  circumstance  of  both  the  Codes  being  at  the  time  mere  pro- 
jects, and  both  dVawn  up  by  the  same  agents  of  the  legislature.  In 
such  a  state  of  legislation,  we  are  luiable  to  discover,  with  certainty, 
the  will  of  our  law-makers;  it  is,  however,  believed,  that  they  in- 
tended to  leave  the  laws,  in  relation  to  commerce,  as  they  were  at 
the  time  of  adopting  the  Louisiana  Code,  until  the  Commercial  Code 
should  receive  legislative  sanction.  Yet,  if  any  of  the  provisions 
contained  therein  are  contrary  and  wholly  repugnant  to  the  rules  of 
the  commercial  system,  as  it  existed  at  the  time  of  enacting  the  Civil 
Code,  they  must  yield  to  the  imperative  authority  of  the  posterior 
law. 

We  are,  therefore,  compelled  to  decide,  whether  a  just  interpreta- 
tion of  that  part  of  the  2796th  art.  of  the  Code,  which  defines  that  to 
be  commercial  partnership,  which  is  formed  for  carrying  personal 
property,  for  hire,  in  ships  or  other  vessels  be  or  be  not,  contrary  to 
the  law  which  had  previously  governed  us  in  relation  to  joint  owners 
of  steamboats. 

It  is  evident,  that  the  owners  of  vessels  may  not  be  the  carriers  of 
goods,  as  contemplated  by  (he  law;  they  might  charter  them  to  other 
persons,  for  the  purpose  of  being  used  by  (he  latter,  jn  any  carrying 
trade  in  which  they  may  see  fit  to  employ  them.  If  a  ship  or  other 
vessel  be  hired  by  a  partnership,  formed  for  the  purpose  of  carrying 
property,  the  members  of  such  associatioti  would  be  bound  in  solido 
to  those  who  should  be  injured  by  their  negligence  or  that  of  their 
agents.  The  owners  would,  perhaps,  be  bound  in  the  same  manner, 
if  they  held  themselves  out  to  the  community  as  partners  in  the  car- 
rying trade;  but  the  bare  circumstance  of  their  being  joim  owners, 
can  not  produce  this  effect,  without,  in  our  opiniou,  doing  violence 
to  the  will  of  the  legislature.    They  passed  the  Civil  Code,  in  allur 
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skm  to  a  Code  of  Commerce  to  be  made,  and  did  not  inted  to  alter, 
radioaily,  the  nries  which  then  prevailed  in  matters  of  commerce, 
except  by  a  subsequent  adoption  of  that  Code  to  which  they  alluded. 
In  snch  a  stale  of  our  j  urisprudence,  the  kno  wn  and  established  laws  of 
-Che  country  ought  not  to  be  made  to  yield  to  subsequent  enactments, 
Qsless  the  former  are  found  to  be  wholly  repugnant  to  the  latter. 
If  efficacy  can  be  giren  to  both,  by  any  reasonable  mode  of  constnie- 
tion,  it  should  be  done;  and  this,  we  think,  may  be  effected  by  con-^ 
Bering  the  provision  of  the  Civil  Code,  as  exclusively  applicable  to 
a  company,  formed  expressly  to  conduct  the  business  of  carriers; 
leaving  joint  owners  of  vessels  to  their  former  responsibility,  as  part- 
ners in  an  ordinary  partnership. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  fur* 
ther  ordered,  that  the  cause  be  remanded  to  said  court,  to  be  pro- 
ceeded in  according  to  law,  and  that  the  appellee  pay  the  costs  of 
this  appeal. 

Duncan^  for  the  plaintiff. 

Waggaman^  for  the  defendants. 


Dugat  V.  Babin  et  al.    VIII,  N.  S.  391 . 

Separate  jtid^entii  do  not  aothorise  a  joint  execvtton. 

A  ebeiltf  cannot  make  a  new  levy  under  a  writ,  tlie  return  day  of  which  has  expired. 
Whetlier  the  i»lier'rflr  who  bus  been  enjoined  from  prooeediog  on  an  execntion*  may  not, 
after  ihe  injunction  is  diesolved,  proceed  to  aell — Quaere? 

SECOND  District,  Judge  of  the  Eighth  presiding. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  claimed  and  obtained  an  injunction  against  the  exe- 
cution of  several  writs  o^  fieri  facias,  which  had  been  placed  in  the 
hands  of  the  sheriff,  at  the  suit  of  the  defendants.  On  a  hearing,  this 
injuncfion  was  made  perpetual,  and  the  defendants  appealed. 

There  were  four  wriis  of  execution,  and  as  to  two  of  them,  the 
judgment  of  the  inferior  court  was  clearly  correct  They  appear  to 
have  issued  jointly  against  the  plaintiff  and  one  Michael  Bergeron, 
to  satisfy,  as  the  writs  recite,  certain  judgmenis  obtained  against  them. 
On  reference  to  these  judgments,  they  appear  to  have  been  rendered 
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separately,  in  separate  suits  against  Dugat  and  Bergeron.  They  con- 
sequently did  not  authorise  a  joint  execution  against  both. 

in  relation  to  the  other  and  remaining  writs,  there  exists,  as  far  as 
we  can  discover,  no  other  objection,  except  that  the  return  day  had 
expired,  when  they  came  into  the  officer's  hands.  The  facts  on  re- 
cord show  the  writs  to  bear  date  tiie  18th  of  November,  1826,  and 
to  have  been  delivered  to  the  sheriff  the  same  day.  In  virtue  of  them, 
he  levied  on  the  property  of  the  plaintiff  the  20th  of  that  month,  and 
advertised  the  sale  to  take  place  on  the  22d  day  of  December.  But 
on  the  morning  of  that  day,  proceedings  were  stayed  by  an  injunc- 
tion, whereupon,  the  sheriff  returned  the  writs  into  the  clerk's  office, 
where  they  remained  imtil  the  injunction  was  dissolved.  On  its  dis- 
solution, the  defendants  took  the  same  writs  out  of  the  clerk's  office, 
and  placed  them  a  second  time  in  the  hands  of  the  sheriff,  who  levied 
again  under  them. 

It  has  been  decided  by  this  court,  that  a  sheriff  who  makes  a  levy, 
before  the  return  day  of  the  writ,  may  proceed  and  sell  afterwards. 
It  is  attempted  here  to  carry  this  doctrine  still  further,  and  sanction  a 
new  levy,  made  after  the  force  and  effect  of  the  execution  Imd  expired. 
We  can  find  no  authority  which  goes  so  far,  and  there  is  nothing  in 
the  reason  or  convenience  of  the  thing,  which  requires  us  to  so  extend 
it.  .  The  party  may  as  well  commence  de  novo  under  a  new  writ,  as 
the  oM  one. 

The  authority  of  the  Code  of  Practice,  art.  700,  has  been  relied  on 
as  sanctioning  the  course  pursued  in  this  instance.  On  an  examina- 
tion, we  find  it  does  nothing  more  than  declare,  that  so  long  as  the 
injunction  continues,  the  limitation  for  making  a  return,  does  not 
affect  the  writ  enjoined.  We  are  unable  to  say,  from  this  enact- 
ment, that  it  was  the  intention  of  the  legislature  to  confer  a  power 
on  the  sheriff  to  make  a  new  levy,  though  the  return  day  of  the 
writ  had  expired.  Whether  he  might  not  have  proceeded  to  sell  the 
property  originally  seized  by  him,  this  case  does  not  require  us  to 
decide,  though  the  authority  to  do  even  that,  is  doubtful,  and  there 
would  be  great  difficulty  in  such  a  case,  in  ascertaining  whether  he 
should  advertise  it  for  the  length  of  time  prescribed  by  law  for  the 
different  species  of  property,  or  only  for  the  number  of  days  that 
preceded  the  day  fixed  for  sale,  at  the  time  the  injunction  was  served. 
The  old  rule,  that  the  writ  conferred  no  power  after  its  return  day, 
except  to  sell  where  a  levy  had  been  previously  made,  was  clear  in 
itself,  and  convenient  in  practice.  We  can  not,  on  the  expression 
used  in  the  Code  of  Practice,  introduce  a  doctrine,  from  which  we 
perceive  great  embarrassment  and  confusion  must  arise,  though,  as 
m  most  other  changes  and  novelties,  it  is  probable  we  do  not  see  all 
the  inconvenience  to  which  it  would  lead. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Ripley  and  Conrad,  for  the  plaintiff. 
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Morgan  v.  Peet  e/  a/.     YUI,  N.  S.  d»5. 

FIRST  District. 

On  a  motion  to  dissolve  an  injunction,  all  the  matters  alleged  in 
the  petition  are  taken  for  true.  A  debtor  in  whose  hands  the  debt 
due  by  him  is  attached,  may  enjoin  an  execution^  issued  against  him 
by  his  creditor.    Louisiana  Code,  2145. 


Garcia  t^.  Hatchell.     YIII,  N.  S.  398. 

THtRD  District 

By  M  ABTiN,  J. — This  cause  presents  the  yery  intricate,  and  at  one 
time  very  interesting  question,  to  whom  did  the  country  between  the 
Iberville  and  Perdido  belong  rightfully,  when  the  title  bow  asserted 
by  the  plaintiff  was  acquired? 

This  question,  however,  has  very  lately  undergone  a  solemn  dia- 
cussion,  having  been  acted  on  and  solved  by  the  Supreme  Court  of 
the  United  States,  on  a  writ  of  error  from  the  court  of  the  Louiaiaaa 
district^  in  the  case  of  Foster  ei  aLf  plaintiffs  in  error,  v.  Neiison, 
defendant  in  error. 

The  decision  of  the  highest  tribunal  of  the  nation,  we  are  boonA 
and  inclined  to  consider  as  affording  to  us  the  only  legitimate  rule  of 
decision,  in  cases  relating  to  the  construction  of  treaties. 

They  have  copsidered  the  country  between  the  Iberville  and  Per* 
4ido,  as  part  of  the  territory,  ceded  by  Spain  to  France,  and  the  lal* 
ter  to  the  United  States.  We  are,  therefore,  bound  to  conclude,  thai 
the  Spanish  officer,  who  granted  the  premises  to  the  plaintifl^  wais 
without  authority  for  doing  so. 
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Pijeau  V.  Beard.     VIII,  N.  S.  401. 

The  third  poaiciior  in  boand  by  Ae  wHb*fe  jadgment  against  Ae  hatband. 
A  notary  caraiot  be  allowed  to  give  evidence  of  a  party*!  declaration  at  the  time  of  eze. 
outing  an  aet; 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  vas  an  hypothecary  action,  by  which  the  plaintiff  sought  the 
sale  of  a  slave,  the  property  of  her  husband,  sold  by  him  to  the. 
defendant,  on  an  averment,  that  the  plaintiff's  husband  was  indebted, 
to  her,  and  she  had  no  other  means  of  procuring  payment. 

The  geaeral  issue  was  pleaded^  and  the  defendant  claimed  title  to 
the  slave,  under  an  authentic  act  of  sale  from  the  plaintiff's  husband^ 
Tlirho  had  purchased  the  slave  from  Robinson,  and  given,  to  secure 
payment,  bis  note,  endorsed  by  the  defendant.  That  at  the  matiuity 
of  this  note,  the  defeoda^  furnished  a  sum  of  money,  and  a  note  foe 
a  less  Slum  than  the  fixst,  to,  take  it  up — and  furnished  since,  th^ 
money  to  take  up  the.  second;  and  the  two  sums,  thus  paid  by  the. 
defendant,  were  the  consideration  of  the  sale  of  the  slave,  by  the 
plaintiff's  husl^and  to  the  defendant. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

To  prove  her  claim  against  her  husband,  the  plaintiff  introduced,  a 
judgment,  by  which  they  were  separated  of  goods,  and  she  recovered 
a  sum  of  mone^y  against  him.  But  this  document  was  excepted  to 
by  the  defendant. 

She  then  introduced  her  brother,  who  deposed,  that  he  had  seen 
Dlorel  pay  to  the  husband,  the  third  part;  the  wife's  portion,  in  a 
sum  of  money  by  him  received  from  the  sheriff,  on  account  of  the 
plaintiff's  ancestor.  That  Mo^el  wrote  a  receipt,  which  the  plaintifi^s 
nusband  signed. 

To  this  testimony,  the  defendant  and  appellant's  counsel  excepted, 
on  the  ground^  that  it  was  inadmissible.  The  judgment  is  res  inter 
alios  aciUy  and  whije  there  is  evidence  of  the  existence  of  a  receipt, 

S'ven  by  the  plaintifi^s  husband,  the  paper  should  be  produced  as 
e  best  evidence  of  the  fact  of  receivirjg  the  money,  and  of  tho, 
quantum. 

A  third  possessor,  before  the  Code  of  Practice,  could  not  be  dis- 
turbed, till  judgment  was  had  against  the  mortgagor.  This  judg- 
ment the  former  could  not  attack,  except  on  the  grounds  of  nullity, 
fraud  or  collusion.     It  was  against  him,  prima  facie  evidence. 
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[Pijetu  V,  Bewrd.] 

Bernard  v.  Vignaiid,  1  N.  S,  9.  We  are  unable  to  say,  why  the 
third  possessor  should  not  be  equally  bound  by  the  wife's  judgment 
against  the  husband.  ^ 

The  receipt  of  the  husband  ought  to  have  been  produced  or  ac- 
counted for,  and  parol  evidence  of  the  fact  it  attests,  was  properly 
excepted  to. 

The  plaintiff  next  introduced  an  authentic  act  of  sale  for  the  slave, 
from  Robinson  to  her  husband,  and  the  note  which  the  latter  had 
given,  with  the  defendant's  endorsement,  with  a  receipt  on  the  back 
for  1 10  dollars;  and  another  note  for  360  dollars,  endorsed  by  the 
defendant,  drawn  by  her  husband. 

The  defendant  relied  on  the  authentic  act  of  the  p^intiff's  husband 
to  herself,  and  the  certificate  of  the  recorder  of  mortgages,  that  Robin- 
son had  cancelled  his  mortgage  on  the  slave.  These  two  documents 
bear  date  of  the  same  day. 

She  further  offered  the  notary,  before  whom  the  plaintiff's  husband 
executed  the  act  of  sale  for  the  slave  to  herself,  (the  defendant,}  to 
prove  his  declaration  and  acknowledgment,  that  the  sum  mentioned 
in  the  act  of  sale,  as  the  consideration  of  it  was,  that  the  defendant, 
as  his  endorsee,  had  furnished  him  with  the  money  to  take  up  his 
notes  to  his  own  vendor. 

lliis  testimony  was  objected  to,  as  contradicting  the  averment  in 
the  act  of  sale,  and  the  plaintiff's  husband's  declarations  could  not  be 
evidence  against  her.  We  think  the  testimony  was  properly  rejected, 
not  because  it  was  contradicting  the  averment  in  the  act  of  sale^ 
which  was,  that  the  vendor  had  received  the  consideration  of  the  sale 
from  the  vendee,  and  to  add,  that  it  had  been  received  for  the  pur- 
pose of  paying  a  certain  debt,  which  the  vendor  was  liable  for,  but 
because  the  testimony  was  the  declaration  of  a  third  party  to  the  act, 
not  part  of  the  res  gesta^  nor  sworn  to. 

It  then  follows,  that  by  the  judgment  of  the  plaintiff,  it  is  esta- 
blished, that  she  is  credited  Tor  a  larger  sum  than  was  awarded  against 
the  present  defendant;  that  the  latter  is  the  third  possessor  of  a  slave, 
part  owned  by  the  husband  during  the  contract. 

The  defendant  has  not  even  succeeded  in  showing  she  paid  the 
money  to  the  vendor,  otherwise  than  as  a  consideration  of  the  sale: 
it  is  not  contended,  and  had  she  paid  it  to  the  creditor  of  the  husband, 
the  possession  of  the  note  by  the  plaintiff  repels  the  idea  that  it  was 
paid  by  the  defendant.  It  is  farther  in  evidence,  that  Robinson,  the 
mortgagee,  cancelled  the  mortgage  on  the  very  day  the  defendant 
bought:  so  it  is  evident  it  was  not  subrogated  to  the  mortgage. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  afiirmed,  with  costs. 

SegherSy  for  the  plaintiff. 

DLArm<iSy  for  the  defendant. 
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Rawle,  for  the  use  of  Russell,  v,  Skipwith  and  Wife. 

VIII,  N.  S.  407. 


If  an  amendment  to  an  answer,  preaenta,  nnder  another  form,  a  defence 

embraoed  by  the  preTious  pleadinf ,  the  coort  of  the  6rBt  inatance  need  not  reoeiTe  it 
A  conttnQance  will  not  be  granted  on  the  ground  of  aorpriae,  wiwn  that  anrpriae  did  not 

ariae  from  the  acta  of  the  adTeraary,  but  from  the  application  of  the  known  rulea  of 

law  to  the  prooeedinga  in  the  cauae. 
A  judgment,  regularly  obtained  in  a  caae  where  the  equity  ia  doubtful^  or  preponderatea 

in  faTor  of  the  plaintiff;  will  not  be  aet  aaide  to  let  in  a  ^gal  defence,  whieh  if  uaed  in 

due  time,  might  have  defeated  the  action. 

THIRD  District,  Judge  of  the  Eighth  presiding. 

Mathews,  J. — ^This  is  the  third  time  that  this  cause  has  been 
brought  before  the  Supreme  Court  The  appeal  immediately  pre- 
ceding the  present,  was  taken  from  a  judgment  by  default,  which 
was  allowed  in  the  court  below,  in  consequence  of  the  judge  believ- 
ing,  that  no  answer  had  been  regularly  put  in  to  the  merits  of  the 
cause.  The  record  shows,  that  the  defendants  separated  in  pleading 
and  filed  various  exceptions  to  the  petition.  Previous  to  the  last 
return  of  the  cause  to  the  district  court,  F.  Skipwith  had  commenced 
proceeding  against  his  creditors,  in  pursuance  of  our  insolvent  laws, 
and  as  against  him  the  present  suit  was  stayed,  the  cause  is  therefore 
to  be  examined  only  in  relation  to  Mrs.  Skipwith. 
Vol.  IV.. 
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[Rawie,  for  the  ate  of  Roasell,  v.  Skipwith  and  Wife.] 

The  reversal  of  the  judgment  by  defaulti  was  obtained  on  the 
ground,  that  one  of  the  exceptions,  pleaded  by  the  wife,  embraced 
the  merits  of  the  case,  and  was  virtually  an  answer  making  a  conies^ 
ialio  liiisy  which  fully  authorised  and  required  the  introduction  of 
evidence,  as  in  case  of  issue  joined  in  relation  to  facts.  The  correct- 
ness of  the  decision  in  the  Supreme  Court,  touching  this  point  of  the 
cause,  we  believe  cannot  be  questioned,  on  any  sound  principles  of 
reason  or  law:  and  objections  to  it  certainly  come  with  a  bad  grace 
from  the  party  who  received  its  benefit. 

Without  entering  on  a  discussion  of  the  principles  laid  down  in 
our  Code  of  Practice,  relative  to  exceptions,  whether  declinatory, 
dili^tory y  or  pereipiptory,  and  the  whole  doctrine  of  pleading,  as  therein 
taught,  (in  which  Che  counsel  for  the  appellant  imagines  he  sees  great 
confusion  and  want  of  perspicuity,  and  which  may  possibly  exist,)  if 
the  third  exception  made  by  Mrs.  Skipwith  be  opposed  to  the  allega- 
tions of  the  petition,  by  which  she  is  sought  to  be  made  liable  for  the 
debt  now  claimed  from  her,  it  will  clearly  appear  that  a  contest  as  to 
fisicts  necessarily  arose.  The  notarial  act  executed  by  her  conjointly 
with  her  husband  in  feivor  of  the  plaintiff,  which  is  made  a  part  of 
his  petition,  states  especially  that  she  binds  herself  m  solido  with  her 
co-obligor,  and  that  the  debt,  which  they  oblige  themselves  to  pay, 
had  been  converted  to  the  benefit  of  the  wife.  The  exception 
anc^Plints  to  ^  denial  of  these  facts,  by  alleging  others,  with  which 
they  are  wholly  inconsistent;  they  cannot  both  be  true.  1.  That 
the  debt  was  contracted  by  her  husband  and  for  his  benefit.  2.  That 
in  truth  she  bound  herself  as  surety,  which  according  to  law  could 
not  be  validly  done^  The  oause  waa  tried  in  the  eourt  below,  wilhr 
out  the  introdaetioa  of  any  evidence  in  support  of  the  defence  con- 
tained in  the  exception  above  stated;  and  judgment  was  rendered 
subjecting  properly  which  had  been  mortgaged  to  the  defendants,  and 
the  mortgage  by  them  transferred  to  the  plaintifl^,  to  be  sold  to  satisfy 
his  claim;  from  which  Mrs.  Skipwith  appealed. 

I  find  in  the  record  four  bills  of  exceptions  taken  to  the  opinions  of 
the  judge  a  quo  pronounced  on  matters  which  occurred  in  the  course 
of  the  trial  of  the  cause.  The  first  was  on  a  motion  made  by  the 
defendant's  counsel  to  have  the  cause  dismissed  on  the  grounds  stated 
in  the  third  exception  contained  in  the  original  answer  of  the  appel- 
lant, {a  vfff  opipiofi,  the  judge  did  not  err  ia  refusing  to  disiniss  the 
petiiiofi  pft  ttipse  gpunds.  If  e  w^B  correct  in  considering  that  except 
\\ojfi  as  efi^bracipg  a  plea  to  the  morita;  it  formed,  accoixling  to  the 
arguments  abqve  stated,  a  conte^taiio  tilUj  on  the  decision  of  which 
prineipally  depended  \he  defendant's  liability  or  exoneration  from  the 
debt  cls^med.  The  sepond  bill  was  produced  by  the  refusal  c^  tb^ 
judg§  tP  pemit  a  peremptory  exception  to  be  filed,  when  the  cause 
wa3  called  up  ^r  triaL  Notwithstanding  the  counsel  chose  to  deno* 
minate  it  i^  one  arising  from  law,  I  am  of  opinion  with  the  district 
judgQ,  th^t  it  rather  relates  to  form,  and  was  offered  too  late.  See 
Code  of  Practice,  p.  122,  art  343,  344  an4  345.    The  third  has 
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relation  to  an  answer  whicK  the  d^fenddnt  offered  to  616.  Part  of  it 
was  received,  and  part  rejected,  as  **  changing  the  issue  between  the 
partieis,  arrd  inight  operate  a  cdtninuance,  on  the  ground  6f  surprise." 
The  part  rejected  was  an  allegation  that  ihe  appellant  was  separated 
in  ptdperty  frohi  her  husband  by  a  mfarriage  contract  made  in  Francef, 
conseqnratly  not  bocrhd  fbr  his  debts;  and  that  the  land  and  negroes, 
which  the  contract  shows  to  have  been  sold  to  Josias  dray  (as 
stated  in  the  petitioti)  by  her  and  het  husband  jointly,  and  on  which 
the  mortgage  wais  stipulated  in  their  favor  by  the  vendor,  and  after- 
wards in  part  transferred  to  the  plaintiff,  were  her  separate  ptoperty^ 
&c. 

Taking,  as  I  have  done  throughout,  in  this  cause,  the  exceptions 
first  filed  on  the  part  of  Mrs.  Skipwith,  as  embracing  a  plea  to  the 
merits,  and  hoMmg  the  place  of  an  ans^6r,  the  pleading  offered 
to  be  filed  in  the  last  instance  before  the  district  court  must  be  viewed 
in  the  Kght  of  an  amendiiiieht  or  amended  answer.  According  to  the 
Code  of  Practice  amendments  may  be  made  to  both  petitions  and 
answers,  after  issue  joined,  if  permission  be  obtained  from  the  couft; 
the  granting  of  such  permission  is  restrained  absolutely,  only  in  cases 
where  the  ameiidments  would  change  the  substance  of  the  demand, 
or  that  of  the  defence.  Code  of  Practice,  arts.  4 1 9, 420 .  The  effects 
5f  amendments  allowable,  is  regulated  by  art.  421. 

When  leave  to  amend  is  asked,  the  first  inquiry  to  be  made  by 
the  court  from  which  it  may  be  requested,  is  whether  the  amend- 
ment propo^sed  will  have  the  effect  of  substantially  altering  the  claim, 
as  set  forth  in  the  original  petition,  or  the  defence  contained  in  the 
answer,  according  as  the  application  may  be  made  by  either  plain- 
tiff or  defendant;  for  if  this  effect  would  necessarily  be  produced, 
the  law  positively  prohibits  these  amendments,  leaving  ho  discretion 
to  the  courts. 

The  amendment  to  the  answer  proposed  in  the  present  case,  seems 
to  have  been  rejected  by  4he  judge  a  quo^  under  a  belief  that  it 
changed  the  issue  between  the  pairtieS,  and  might  operate  a  continu- 
ance of  the  cause  (which  was  then  on  trial)  on  the  ground  of  sur- 
prise. It  is  not  readily  perceived  in  what  manner  this  amendment 
could  change  the  issue  already  made  by  some  of  the  allegations 
of  the  petition,  dnd  the  third  exception  filed  by  the  defendant.  The 
jpayment  of  the  debt  is  claimed  from  her,  as  being  bound  in  solido 
with  her  husband,  and  as  having  been  contracted  for  her  benefit  She 
denies  the  truth  of  these  facts,  by  alleging  that,  although  the  contract 
Was  made  in  the  form  of  an  obligation  in  solidoy  and  in  the  preamble 
contains  an  acknowledgment  that  the  debt  secured  by  it  had  been 
beneficial  to  her,  yet  in  truth  she  only  became  surety  to  her  husband 
for  the  payment  of  a  debt  entirely  his  own,  and  from  which  she 
derived  no  benefit  In  consequence  of  his  insolvent  situation  (as 
above  stated)  proceedings  in  the  suit  on  the  last  trial  were  carried  on 
against  her  alone;  and  it  is  her  property  only  that  could  be  made 
Eable  to  seizure  under  the  judgment,  either  as  an  interest  in  the  comi- 
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mmiity  of  goods  (if  any  exist)  between  her  and  her  hndnnd,  or 
soch  as  die  holds  separately.  Consequently,  any  additional  all^a- 
tion  in  the  answer,  that  she  is  separated  in  property  from  her  hus- 
band, coold  not  materially  change  the  issue  between  the  parties;  or 
in  the  language  of  the  Code  of  Practice,  alter  the  sobstanre  of  her 
defence.  It  was  therefore  within  the  discretion  of  the  court  below, 
to  have  permitted  or  rejected  the  amendment  proposed. 

Whether  this  discretion  was  properly  exercised  by  that  tribunal,  is 
believed  to  be  a  legal  subject  of  inquiry  by  this  court  As  the  ad- 
ditional plea  offer^  was  not,  in  my  opinion,  very  material  to  the 
issue  already  joined,  and  could  not  in  anv  degree  affect  the  interest 
of  the  defendant  in  the  present  action,  ana  as  it  was  proposed  when 
the  cause  was  on  trial,  and  might  have  produced  unnecessary  delay, 
I  think  that  the  district  court  did  not  err  in  refusing  it. 

The  investigation  of  the  last  bill  of  exception,  that  which  was  taken 
to  the  opinion  of  the  judge,  in  refusing  a  continuance  of  the  cause,  on 
the  affidavits  of  the  defendant  and  her  counsel,  necessarily  leads  to  an 
examination  of  the  merits. 

The  judgment  rendered  by  the  district  court  in  relation  to  facts,  is 
based  entirely  on  the  notarial  act  executed  by  the  defendant  and  F. 
Skip  with  with  her  husband,  in  favor  of  the  plaintiff  andber  acknowledg- 
ments and  renunciations  therein  contained.  She  renounced  the  bene- 
fit of  the  laws  which  would  have  released  her  from  the  obligation  of 
a  contract  in  solido^  without  proof  that  it  turned  to  her  advantage, 
and  acknowledged  that  the  debt,  for  which  she  then  bound  herself 
had  been  converted  to  her  own  benefit.  If  the  contract  contained 
nothing,  in  any  manner  repugnant  to  these  declarations,  the  act  would 
be  conclusive  as  to  all  facts  necessary  to  create  a  legal  obligation  on 
the  part  of  the  wife.  She  bound  herself  in  solido  with  her  husband 
and  the  debt  was  created  for  her  own  benefit.  But  in  the  answer 
or  third  exception  of  the  pleadings,  it  is  stated  that  she  was  merely 
surety  for  a  debt  of  her  husband,  from  which  she  never  derived  any 
advantage.  That  these  allegations  are  true,  notwithstanding  the 
acknowledgment  of  the  defendant  to  the  existence  of  facts  directly 
contrary,  in  the  first  part  of  the  notarial  act,  a  strong  presumption  is 
raised,  by  a  statement  made  in  the  last  clause  of  the  instrument, 
which  shows  that  the  obligation  was  entered  into  to  secure  the  pay- 
ment of  six  notes  which  had  been  executed  by  F.  Skip  with  alone  to 
the  plaintiff  in  1818,  amounting  altogether  to  the  sum  now  claimed 
from  the  defendant.  A  wife  who  has  made  up  her  mind  to  become 
surety  for  her  husband,  will  readily  accede  to  all  the  forms  of  law 
required  to  give  validity  to  her  obligation,  although  there  may 
not  be  a  single  word  of  truth  in  any  of  her  acknowledgments.  The 
law  is  settled  and  clear,  that  at  the  time  this  contract  was  made,  a 
wife  could  in  no  case  bind  herself  as  security  for  her  husband.  See  4 
N.  S.  230,  where  all  the  cases  previously  decided  in  relation  to  the 
present  subject  are  collated. 

The  evidence  of  the  cause,  as  exhibited  on  the  record,  does  perhaps 
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preponderate  in  fevor  of  the  plaintiflTs  claim:  but  as  doubts  may  fairly 
be  entertained  of  its  legality  under  the  existing  circumstances  of  the 
case,  I  ani  of  opinion  that  it  might  have  been  in  aid  of  justice  to  have 
continued  the  cause  on  the  showing  of  the  defendant  in  the  court  be- 
low. It  cannot  be  considered  as  having  arisen  from  very  gross  ne- 
glect, that  the  defendant  wa^  not  prepared  with  all  her  testimony  oh 
the  last  trial;  when  we  take  into  view  the  manner  in  which  the  suit 
has  been  bandied  about  from  one  court  to  the  other,  on  the  petition 
and  what  the  counsel  for  the  appellant  considered  as  exceptions, 
which  in  his  opinion  ought  to  have  been  disposed  of,  before  an  an- 
swer to  the  merits  eould  regularly  be  required.  If  in  this  he  was  in 
error,  the  effects  of  it  should  not  be  too  rigorously  visited  on  his  client 
I  have  been  always  opposed  tt>  a  course  injudicial  proceedings  which 
may  have  a  tendency  to  affect  the  legal  rights  of  suitors,  by  too 
strict  an  adherence  to  forms  of  practice. 

It  must  ever  be  painful  to  a  judge  to  witness  a  probability  of  in- 
justice to  a  client,  by  the  mistakes  of  his  counsel;  and  when  a  remedy 
can  be  applied  by  a  little  delay,  without  doing  great  violence  to  ge- 
neral rules  of  procedure  in  suits  it  ought  to  be  granted.  In  the  pre- 
sent case  it  may  be  presumed  that  the  defence  was  conducted  princi- 
pally by  suggestions  from  the  husband,  and  that  it  did  not  seriously 
occupy  the  attention  of  his  wife,  until  since  his  failure.  This  circum- 
stance, in  addition  to  the  inaptitude  of  women  to  manage  affairs,  re- 
lative to  property,  and  particularly  such  as  concern  law  suits,  ought 
to  excuse  the  appellant  for  neglect  in  communicating  to  her  counsel 
her  means  of  defence,  at  a  more  early  period. 

PoRTBB,  J. — ^I  fully  concur  in  the  opinion  which  the  presiding 
judge  of  the  court  has  prepared  in  this  case,  except  that  part  of  it 
which  considers  the  decision  of  the  inferior  court  erroneous,  in  not 
continuing  the  cause. 

I  do  not  think  there  was  any  legal  ground  presented  for  delaying' 
the  trial,  and  I  do  not  believe  the  justice  of  the  case  requires  our  in- 
terference. 

The  cause  was  commenced  on  the  22d  of  May,  1827,  and  the  trial 
was  had  in  June,  1829.  It  appears  to  have  been  delayed  during 
this  time,  by  the  various  proceedings  had  on  the  matters  set  up  in 
defence  by  the  pleadings  of  the  defendants. 

When  filed,  they  were  stated  to  be  exceptions  to  the  plaintiff's 
petition,  and  on  examination,  they  were  found  to  contain  not  only 
exceptions,  butan  answer  on  the  merits.  The  district  court  sustained 
the  exceptions,  and  the  plaintiff  was  compelled  to  appeal.  In  this 
tribunal,  the  decision  weu^  reversed,  and  the  cause  remanded.  On 
its  return  to  the  district  court,  no  further  answer  was  put  in.  Thd' 
plaintiff,  mided,  I  presume,  by  the  defendant's  having  stated  his  die- 
fence  to  consist  of  exceptions,  took  a  judgment  by  default,  and  the 
court  made  it  final.  From  this  judgment,  the  defendant,  in  turn, 
appealed,  and  it  was  reversed — this  court  expressly  declaring,  thaf 
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the  original  answer  contained  not  only  exceptions,  but  a  defence  on 
the  merits. 

After  the  defendant  was  thus  relieved  from  the  effects  of  a  final 
jadgmeut;  and  relieved,  too,  on  the  express  ground  that  she  had 
pleaded  to  the  merits;  as  soon  as  the  cause  was  called  for  trial  in  the 
court  below,  she  moved  for  a  continuance,  on  the  ground,  that  she 
had  never  conceived  her  cause  at  issue;  and  her  counsel  made  an 
affidavit  that  he  had  also  been  of  that  opinion. 

In  addition  to  this  affidavit,  we  have  that  of  the  defendant,  who 
swears,  that  she  had  been  informed  by  her  husband,  and  verily  be* 
lieves  it  to  be  true,  that  he  had  been  sued  for  the  debt  due  Russell, 
in  1809,  in  Philadelphia,  and  that  a  copy  of  the  record  of  said  suit 
would  show,  that  the  said  debt  was  originally  due  by  her  husband; 
that,  deponent  not  being  aware  of  the  importance  of  such  information 
never  communicated  the  same  to  her  counsel,  until  it  was  too  late  to 
procure  the  said  record  for  the  present  term  of  the  court. 

If,  on  such  facts,  a  party  can  claim  a  continuance,  and  the  cause  is 
to  be  remanded  from  this  tribunal,  to  be  tried  again,  because  it  was 
refused,  I  do  not  see  well  in  what  kind  of  a  case  it  can  hereafter  be 
denied,  where  ignorance  or  surprise  is  laid  as  the  ground.  The  well 
established  rule  is,  that  new  trials  should  never  be  granted,  for  the 
discovery  or  want  of  evidence,  which  the  party  might,  by  due  dili- 
gence, have  procured;  or  for  surprise,  which  was  not  caused  by  some 
art  of  the  adversary,  but  from  the  application  of  the  known  rules  of 
proceeding,  to  the  cause.  This  rule,  like  all  the  others  on  this  sub- 
ject, is,  for  obvious  reasons,  one  of  great  utility,  and  should  never  be 
deviated  from,  unless  in  cases  whch  plainly  show,  that  the  want  of 
diligence,  or  surprise,  was  attributable  to  causes  which  satisfactorily 
take  the  case  out  of  the  reasons  on  which  the  rule  is  founded.  In 
this  instance,  nothing  of  that  kind  has  been  shown.  The  defendant's 
want  of  diligence  is  excused  by  no  one  circumstance,  but  an  allega- 
tion that  she  did  not  know  the  information  was  of  any  importance, 
and,  therefore,  did  not  communicate  it  to  her  connsel.  Two  years 
before,  she  apprised  those  intrusted  with  her  defence,  that  she  was 
only  surety  for  her  husband,  and  pleaded  expressly  in  her  answer, 
that  she  was  not  responsible  for  his  debts. 

The  surprise  alleged  on  the  ground,  that  the  defendant  was  not 
aware  there  was  a  plea  to  the  merits,  although  she  had  pleaded  the 
engagement  never  had  any  legal  force  against  her,  being  signed  as 
surety,  does  not  require  a  particular  examination.  It  is  most  clear, 
it  was  a  defence  on  the  merits,  and  it  is  equally  clear,  the  defendant 
can  claim  no  advantage  from  such  a  mistake. 

The  law  presumes  a  certain  degree  of  legal  knowledge  in  all  par- 
ties litigant  in  courts;  or  supposes  the  means  of  obtaining  it  through 
a  certain  class  of  persons,  whose  lives  are  devoted  to  the  acquisition 
of  that  knowledge,  and  whose  profession  and  duty  it  is,  to  afford 
their  aid  to  all  who  may  honestly  demand  it.  Without  this  pre- 
sumption, and  the  rules  predicated  on  its  existence,  no  cause  could 
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be  terminated.  Parties  would  come  before  us  again  and  again,  with 
pleas  of  ignorance,  inattention,  misapprehension  and  mistakes.  In 
some  instances,  they  would  be  well  founded.  In  others,  they  would 
be  used  by  the  crafty  and  unprincipled,  as  an  engine  of  delay,  and  as 
a  means  of  trying  a  cause  a  second  or  third  time,  or  oftener,  if  the 
decision  was  unfavorable. 

If  the  rule,  to  an  observance  of  which  I  attach  so  much  import- 
ance, should  be  ever  deviated  from,  it  ought  only  to  be  in  cases 
where  there  is  a  strong  probability  injustice  has  been  done.  Not 
merely  injustice,  by  depriving  a  party  of  a  strictly  legal  defence,  but 
one  in  which  equity  too  enters  for  its  share.  That  this  view  is  cor- 
rect, I  think  is  manifest,  from  the  reflection,  that  no  defence  which 
was  purely  legal,  could  give  a  stronger  right  to  the  defendant  to  have 
the  judgment  set  aside,  than  her  inattention  to,  or  violation  of,  the 
rules  of  proceeding  conferred  on  the  plaintiff  to  have  that  judgment 
maintained.  In  the  instance  before  us,  that  equity  has  not  been 
shown  to  my  satisfaction.  It  was  strongly  pressed  in  argument,  that 
the  obligation  by  which  the  wife  acknowledged  the  debt  had  turned 
to  her  benefit,  proved  the  contrary,  because  it  showed  that  debt  to 
have  been  originally  contracted  by  the  husband.  But  the  debt  may 
have  been  so  contracted,  and  yet  the  wife  have  derived  great  benefit 
from  it.  The  contract  of  marriage  comes  up  with  the  record,  and  is 
placed  before  us.  By  it,  we  see  that  neither  party  had  any  property 
at  the  time  of  its  celebration,  except  their  wearing  apparel.  It  is  not 
shown  the  wife  carried  on  a  separate  commerce,  nor  that  she  has  re- 
ceived property  by  succession,  or  otherwise.  The  husband  is  now 
insolvent  The  wife  owns  either  a  plantation  and  slaves,  sold  to 
Gray  for  45,000  dollars,  or  the  debt  due  for  them.  How  this  pro- 
perty was  acquired,  the  evidence  affords  no  information,  except  the 
declaration  in  the  contract  with  the  plaintiff,  by  which  the  wife  ac- 
knowledges the  debt  due  to  him  had  turned  to  her  benefit.  If  this 
declaration  be  true,  the  presumption  is,  that  the  money,  or  the  value 
received  from  Russell,  was  applied  to  the  acquisition  of  property  for 
her.  It  is  possible  this  view  may  be  erroneous;  but  when  a  party 
seeks  to  set  aside  a  judgment  which  has  been  regularly  obtained  on 
a  clear  legal  right,  she  ought  to  show  more  than  that  she  would  have 
had  a  legal  defence.  Equity,  on  a  consideration  of  the  whole  case, 
should  also  appear  to  be  in  her  favor. 

I  conclude  that,  as  the  law  is  clearly  with  the  plaintiff,  and  the 
equity,  to  say  the  least  of  it,  doubtful,  the  judgment  of  the  inferior 
court  should  be  confirmed,  except  in  relation  to  the  interest.  The 
obligation  which  the  wife  contracted  for  her  husband,  was  novated 
by  the  acceptance  of  an  assignment  of  a  debt  due  by  Gray,  and  the 
judgment  of  the  inferior  court  enforces  this  assignment  on  the  pro- 
perty mortgaged  by  Gray,  which  has  since  come  into  the  hands  of 
the  husband  of  the  appellant.  It  also  gives  interest  on  the  sum  due 
to  Russell  at  the  time  of  the  acceptance  of  Gray's  debt,  in  lieu  of  this 
notes  then  held  by  the  former. '  I  can  discover  nothing  in  the  transfer 
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of  the  debt  which  authorises  this.  It  is  for  the  sum  of  11^500  doU 
krs,  to  be  paid  at  certain  periods,  and  is  silent  in  respect  to  any 
interest. 

I,  therefore,  think  the  judgment  of  the  district  court  should  be  re^ 
rersed,  so  far  as  it  gives  interest,  and  that  it  be  confirmed  for  the 
principal. 

Martin^  J. — I  concur  with  the  opinion  of  the  presiding  judge  in 
every  part  of  it,  except  that  which  relates  to  the  remanding  of  the 
cause,  on  the  ground,  that  the  district  court  erred  in  denying  a  con^ 
tiuuance  to  the  defendants.  In  this  part  of  the  case,  I  concur  with 
the  junior  judge  of  this  court,  for  the  reasons  he  has  given. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  assignment  by  the  defend- 
ant, L.  v.  Skipwith,  to  plaintiff,  of  a  portion  of  the  mortgage  of 
Josias  Gray  to  herself  and  husband,  on  the  8th  day  of  September, 
1821,  be  considered  good  and  valid  to  the  amount  of  eleven  thousand 
five  hundred  dollars;  and  it  is  further  ordered  and  decreed,  that  the 
I^aintiff  be  at  liberty  to  exercise  against  the  lands  and  slaves  men- 
tioned in  said  act  of  mortgage  from  Josias  Gray,  to  defendaiit,  all 
rights  of  actions  which  she,  the  said  Louisa  V.  Skipwith,  could  or 
might  of  right  exercise,  had  the  assignment  mentioned  in  this  decree 
of  that  part  of  said  mortgage  never  have  been  made;  the  defendant 
paying  costs  in  the  court  of  the  first  instance;  the  plaintiff  that  of 
appeals. 

Morgan^  for  the  plaintiff. 

WattSy  for  the  defendant 


Buhol,  Wife  of  Bouguignon,  v.  Boudousquie  &  Destre- 

han,     VIII,  N.  S.  425. 

When  the  statate  directs  a  jury  to  be  drawn  within  thirty  days  after  the  paaaage  of  the 
act,  and  it  is  done  afterwards,  the  jury  is  not  legally  empanneUed. 

The  legialatare  has  the  power  to  declare  that  hws  shall  have  effect  from  and  after  their 
passage. 

FIRST  District. 
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.    Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  has  been  frequently  before  the  court.  The  proceedings 
which  have  given  rise  to  this  appeal,  have  grown  out  of  our  judg- 
ment, declaring  the  plaintiff  to  be  the  proprietor  of  the  premises  in 
dispute,  and  remanding  the  cause  for  inquiry  into  the  damage  she 
had  sustained  by  the  illegal  possession  of  the  defendant.  See  6  iV. 
S.  653  and  697;  7  Ibid.  156. 

That  inquiry  has  resulted  in  a  verdict  of  a  jury  who  assessed  her 
damages  at  1320  dollars.  From  the  judgment  confirming  this  ver- 
dict, the  party  cited  in  warranty  has  appealed,  after  having  made 
an  unsuccessful  attempt  to  obtain  a  new  trial  in  the  court  of  the  first 
instance. 

He  alleges  two  errors  were  committed  by  the  judge  a  quo. 

First,  in  refusing  to  sustain  his  challenge  to  the  array  of  the  jury. 

Secondly,  in  charging  the  jury  incorrectly  after  the  evidence  was 
gone  through. 

The  challenge  to  the  array  was  founded  on  an  alleged  non-com- 
pliance by  the  sheriff  with  the  provisions  of  an  act  of  the  legislature 
passed  the  7th  of  February  1829,  which  among  other  things  set 
forth  in  the  title,  is  declared  to  have  for  its  object,  <<  to  reform  the 
mode  of  designating  and  summoning  jurors  of  the  several  courts 
within  the  first  district''  . 

The  third  section  of  the  act  directs,  <'  that  within  thirty  days  of  the 
passing  of  the  act,  and  annually  thereafter,  on  or  before  the  first 
Monday  of  December  of  each  succeeding  year,  it  shall  be  the  duty 
of  the  sheriff  of  the  parish  and  city  of  New  Orleans,  to  make,  or 
cause  to  be  made,  in  writing,  and  keep  a  register,''  &c.,  &c. 

The  fourth  section  provides  for  the  judges  selecting  from  this  list 
within  thirty  days  after  the  passage  of  the  act,  and  annually  there- 
after, on  the  Saturday  next  after  the  first  Monday  of  December  of 
each  succeeding  year,  the  names  of  persons  to  serve  as  jurors,"  &c., 
&c 

And  the  13th  section  declares,  that  all  previous  enactments,  incon- 
sistent with  that  act,  are  repealed. 

This  act,  as  already  stated,  was  not  published  or  promulgated, 
until  the  6th  of  March,  1S29;  and  the  list  of  names  directeid  by  the 
sections  already  quoted,  was  not  made  until  the  Idth  and  14th  of  the 
same  month.  The  defendant  contends  that  this  failure,  to  comply 
with  the  directions  of  the  statute,  vitiates  the  panel. 

It  has  been  urged  on  the  court,  that  the  words  thirty  days  from 
the  passage  of  the  act,  which  in  French  are  rendered,  Irenie  jours 
apres  Padoption  de  cei  actCy  mean  thirty  dtiys  after  its  promulgation. 
But  whether  we  take  the  technical  sense,  uniformly,  and  we  believe 
we  might  say  universally  given  to  these  terms,  when  used  in  rela- 
tion to  law,  or  consult  the  sense  of  the  words  as  given  by  philologists, 
we  are  led  to  the  directly  opposite  result.  Pass,  as  stated  by  John- 
son, when  applied  to  law,  is  synonymous  with  enact.  The  legal 
meaning  of  the  word  in  tliat  country  from  which  our  language  comes, 
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has  not  been  disputed.  Oar  legislature,  in  numerous  instances,  hare 
used  it  in  contra-distiiictjon  to  promulgation,  of  whksh  an  example 
may  be  given  from  the  very  title  to  the  act  we  are  now  construing; 
one  of  its  objects  is  declared  to  be  the  repeal  of  a  law,  passed  the  1st 
of  April,  1826,  which  law,  on  reference  to  it,  appears  to  have  received 
the  governor's  signature  on  that  day.  And  the  common  under* 
standing  attached  to  the  words  pass  an  aeij  is,  we  believe,  entirety 
opposed  to  that  contended  for  by  the  appellee..  There  is  still,  how- 
ever, a  higher  authority  on  this  subject,  and  that  is  the  constitution  of 
the  state.  The  20th  section  of  the  third  article,  clearly  contemplates 
the  passing  of  a  law,  to  be  distinct  from  its  promulgation;  for  it  pro- 
vides, ^  that  every  bill  which  shall  have  passed  both  houses,  shall  be 
presented  to  the  governor;"  if  not  approved  by  him,  it  is*  to  be  sent 
back:  and  when  reconsidered,  if  two-thirds  of  all  the  members  elected 
10  the  house  in  which  it  originated,  ^  shall  agree  to  pass  the  bill,"  it 
shall  be  sent  to  the  other  house;  and  if  sanctioned  by  an  equal  num* 
ber  there,  it  shall  be  a  law.  A  perusal  of  this  article,  we  think,  can 
leave  no  doubt  on  the  mind,  that  by  the  constitution,  a  bill  is  passed 
into  a  law,  the  moment  it  receives  the  sanction  of  those  branches  of 
the  government,  to  whom  the  power  of  legislation  is  granted.  We 
conclude,  therefore,  not  only  that  a  law  may  be  passed  before  it  is 
promulgated,  but  that  it  necessarily  must  be;  and  that  to  adopt  thd 
opposite  construction,  would  be  to  deprive  the  legislature  and  man- 
kind (if  our  opinions  could  have  that  effect)  of  the  use  of  the  most 
clear  and  apposite  terms  in  the  language,  to  express  the  idea  of 
enactment,  in  opposition  to  publication,  or  promulgation. 

The  expressions,  therefore,  in  the  statute,  thirtjf  days/r&m  thepas' 
sage  of  I  he  act  we  think,  clearly  means,  thirty  days  after  its  receiving 
the  sanction  of  the  governor.  The  next  question  is,  whether  it  is  our 
duty  to  carry  it  into  effect. 

The  inconvenience  of  the  construction  contended  for  by  the  appel- 
lant, and  the  absurd  consequences  that  would  result  from  an  obe* 
dience  to  the  literal  terms  of  the  law,*  have  been  forcibly  presented  to 
us  in  argument,  and  the  objection  is  certainly  entitled  to  much  con- 
sideration. When  the  terms  of  part  of  a  law,  taken  in  their  literal 
sense,  lead  to  absurd  and  inconvenient  results,  or  violate  any  greal 

Erinciple  of  natural  or  social  rights,  courts  of  justice,  in  all  countries, 
ave  been  in  the  habit  of  seeking  for  the  intention  of  the  legislature 
in  the  scope  and  object  of  the  whole  enactment;  and  if  from  a  view 
of  the  whole  law,  or  from  other  laws  in  pari  materia^  the  evident 
intention  is  different  from  the  literal  import  of  the  terms  employed  in 
a  particular  part  of  the  law,  that  intention  is  held  to  control,  because 
k  is  really  the  will  of  the  legislature.  But  a  slight  consideration  will 
satisfy  all,  that  this  power  is  to  be  exercised  with  great  caution.  The 
very  ground  on  which  courts  assume  the  right,  proves  indeed  the 
necessity  of  doing  so.  Bound,  as  judges  are,  to  carry  into  effect  the 
will  of  the  legislature  on  all  subjects,  where  its  commands  do  not 
violate  the  provisions  of  the  constitution,  they  never  can  refrain  from. 
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6T  r^use  enfoieiDg  a  law,  unless  where  they  are  clearly  and  satisfae- 
torily  convinced,  that  the  literal  terms  of  the  aa  convey  a  different 
idea  from  that  which  was  contemplated;  and  that  in  adopting  a  dif- 
ferent construction,  they  have  sought  for,  and  found  the  true  intention 
and  will  of  the  law  maker. 

We  have  given  to  this  case  a  great  deal  of  attention:  and  we  have 
nspeatedly  asked  ourselves:  Was  it  the  intention  of  the  legislature, 
the  register  should  be  made  thirty  days  after  the  passage  of  the  act, 
or  thirty  days  after  its  promulgation?  We  have  been  unable  to  give 
^y  other  ai^wer,  hot  that  it  was  contemplated  by  them  to  be  made 
thirty  days  after  the  passage  of  the  law.  Such  is  the  literal  meaning  of 
the  language,  expressed  by  terms  which  they  are  in  the' habit  of  repeat, 
edly  using,  and  always  to  express  the  same  idea.  Then  there  is  no«> 
thing  oitraoidinary  in  the  enactment,  nor  any  thing  that  could  have 
led  to  unjust  or  inconsistent  consequences,  had  it  been  promulgated 
in  proper  time  by  the  officers  charged  with  tihat  duty.  By  a  previous 
act  of  the  legislature  in  force  when  this  statute  was  passed,  all  laws 
were  to  be  sent  to  the  public  printer  in  seven  days  from  their  passage, 
wd  by  him  was  to  be  printed  immediately.  Had  this  been  done,  as 
we  presume  it  was  contemplated  it  would  have  been  done,  no  incon* 
venience  could*  have  been  produced.  Knowledge  of  the  regulation 
would  have  come  to  those  who  were  to  act  under  it,  in  full  time  to 
have  enabled  them  to  obey  it.    Moreau's  Digest,  267. 

We  have  been  asked:  Can  it  be  believed  the  legislature  contem- 
plated there  should  be  no  jury  for  the  first  judicial  district,  for  the 
space  of  one  year?  To  this  question  our  answer  must  be  that  of 
every  one  who  looks  to  the  object  of  the  law:  certainly  not  And 
had  the  enactment  necessarily  produced  such  an  effect,  then  it  would 
have  fallen  within  the  rule  already*noticed,  by  which  the  will  of  the 
legislature  must  be  sought  in  something  else  than  the  literal  import 
of  a  particular  clause.  But  no  such  consequences  followed,  or  ought 
to  have  followed  the  provision  introduced  in  the  statute.  It  is  from 
a  circumstance  arising,  after  its  passage,  not  from  the  meaning 
of  the  terms  used,  the  inconvenience  has  proceeded.  For  us,  then  to 
say,  that  matters  arising  subsequent  to  the  passage  of  the  law,  in 
relation  to  its  promulgation,  will  authorise  i^  deviation  from  the  plain 
and  unambiguous  commands  of  the  legislature,  would  be  going  far 
ther,  we  believe,  than  any  tribunal  has  yet  gone,  and  certainly  far ; 
ther  than  we  are  prepared  to  go. 

There  is  still  another  consideration  which  has  entered  into  the  judg 
meht  w^  are  ^bout  to  pronounce.  The  legislature  have  the  power 
to  declare,  that  laws  slmll  have  effect  from  and  after  their  passage.--* 
They  have  already  done  so,  they  may  do  so  again.  This  mode  of 
legislation  is  certainly  not  a  convenient  one  to  the  citizen,  and  we 
presume  will  not  be  frequently  resorted  to.  But  times  may  come^ 
and  circumstances  arise,^  when  the  public  interest  will  imperatively 
require  such  a  provision.  When  it  does,  and  a  law  of  this  description 
)s  passed,  every  argument  urged  in  this  instance  against  giving  efiiMt 
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to  the  legislative  will,  will  apply  to  any  subsequent  enactment  which 
is  declared  to  be  in  force  from  and  after  its  passage.  Clearer  terms 
could  not  be  used  in  any  subsequent  law,  and  there  would  be  few 
with  such  a  clause  that  would  not  produce  as  much  inconvenience, 
and  lead  to  as  absurd  consequences  as  that  before  us. 

It  occurred  to  us,  as  worthy  of  consideration,  whether  the  time  in 
which  the  sheriff  was  to  make  the  register,  was  not  merely  directory 
and  whether  it  was  not  good  if  done  in  any  month  in  the  year.  But 
the  legislature,  by  fixing  a  precise  period,  must  have  considered  it 
material,  and  if  the  time  of  making  it  could  be  enlai^d  for  months, 
it  might  be  for  years,  and  thus  the  whole  of  the  legislation  become  a 
dead  letter.  In  conformity  with  this  principle,  the  case  of  Flower  v. 
Livingston  was  decided.     12  Martin,  6S1. 

On  the  whole,  we  conclude  that,  as  the  cause  was  not  tried  in  the 
court  of  the  first  instance,  by  a  jury  legally  summoned,  the  case 
must  be  remanded. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  the 
cause  be  remanded  for  a  new  trial,  the  appellee  paying  the  costs  of 
this  appeal. 

Conrady  for  the  apellant. 

HenneHf  for  the  appellee. 


Bauduc  t).  Domingon  et  al.    VIII,  N.  S.  434. 

PARISH  Court  of  New  Orieans. 

Heldj  a  defendant  may  be  cited,  though  the  petition  contain  no 
prayer  to  that  effect. 

Heldy  a  supplemental  petition,  asking  more  than  the  original,  does 
not  alter  the  substance  of  the  demand. 

By  Porter,  J. — ^The  substance  of  the  original  petition  was  not 
changed  by  the  amendment.  One  of  the  tests  for  ascertaining  this, 
is  to  inquire,  whether  the  matters  contained  in  the  two  petitions, 
might  not  have  been  cumulated  in  one,  and  of  this  there  can  be  no 
doubt.  The  151st  article  of  the  Code  of  Practice  provides  that,  if 
the  plaintiflf  has  several  causes  of  action,  tending  to  the  same  conclu- 
sion, not  contrary  to,  nor  exclusive  of,  each  other,  he  may  cumulate 
and  bring  them  in  the  same  suit    Now,  in  the  instance  before  us, 
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the  plaintiff  might  well  have  brought  ^these  demands  in  the  same 
petition:  for  the  matter  set  foYth  in  the  supplemental,  grows  out  of 
that  m  the  original,  is'  cumulated  with  it,  and  has  for  its  object  the 
giving  of  greater  efficacy  to  the  judgment  originally  asked  for.  There 
may  be,  it  is  true,  cases  joined  in  one  action,  which  could  not,  perhaps, 
be  presented  in  the  shape  of  amendment,  but  we  are  satisfied  this  is 
not  one  of  them.  It  is  true,  the  supplemental  petition  asks  for  more 
than  the  original;  if  it  did  not  make  some  change,  there  would  be  no 
necessity  for  it;  but  it  does  not  alter  the  substance  of  the  demand. — 
That,  at  first,  was  for  judgment  against  the  defendant  for  moneys 
due;  now,  it  is  for  conservatory  measures  to  give  efficacy  and  effect 
to  the  judgment.  This  changes  the  mode  of  relief,  but  in  no  means 
alters  the  substance  of  the  demand,  which  was,  to  have  a  judgment 
against  the  defendant  that  might  restore  to  the  plaintiff  what  was  due 
to  him,  for  the  causes  set  out  in  the  petition.  The  amendment  only 
indicates  to  the  court  the  measures  necessary  to  accomplish  this  end. 
Another  objection  was  made  in  argument,  namely:  the  want  of 
allegation,  in  the  supplemental  petition,  that  the  defendant  was  in- 
solvent. But  this  ground  was  not  pleaded  below,  and  when  a  cause 
comes  up  here  on  exceptions,  we  cannot  notice  any  others  but  those 
which  were  placed  in  writing  before  the  court  of  the  first  instance,  as 
the  law  directs. 


LoYe  V.  Dickson.     VIII,  N.  S.  440. 

EIGHTH  District. 

No  proceedings  can  be  had  in  the  inferior  court,  while  the  case  is 
pending  before  the  appellate  court;  even  after  judgment  above,  till 
the  expiration  of  three  judicial  days. 


Vol.  IV.— 49 
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Franklin  v.  Warfield's  Syndic.     YIII,  N.  S.  441. 

Penonal  property  cannot  be  mortgaged. 

FIRST  District 

Mathkws,  J.y  delivered  the  opinion  of  the  court 

This  action  was  commenced  originally  in  the  parish  court;  and 
after  the  failure  and  cession  of  goods  by  the  defendant  Warfield,  wa^ 
transferred  to  the  district  court,  wherein  proceedings  had  been  insti-* 
tuted  by  the  insolvent 

The  object  of  the  suit  in  the  first  instance,  was  to  dissolve  a  part- 
nership which  existed  between  the  plaintiff  and  defendant,  in  relation 
to  their  business  as  inn-keepers,  and  to  obtain  a  settlement  of  tbeii; 
IMXounts,  &c 

In  the  progress  of  the  cause  since  it  has  been  cumulated  with  the 
concursoj  M'Call  intervened,  and  claims  one  half  of  the  furniture  of 
the  house  which  was  occupied  by  the  partners,  as  having  been  sold 
to  him  by  Warfield,  previous  to  his  partnership.  He  obtained  a  de- 
cree in  his  fieivor,  from  which  the  plaintiff  appealed. 

The  only  question  which  the  case  at  present  presents,  relates  to  the 
claim  of  the  intervening  party. 

His  rights  depend  on  an  interpretation  of  two  notarial  acts,  in  virtue 
of  which  he  pretends  title  to  the  property  in  dispute. 

The  first  of  these  bears  date  on  the  I4th  of  March,  1828,  and  the 
second  on  the  24th  of  June,  of  the  same  year.  The  last  act  purports 
to  be  explanatory  of  that  which  preceded  it;  hut  a?  it  was  made  at 
a  time  when  the  insolvent  could  not  legally  and  validly  make  any 
alteration  in  the  state  of  his  property  to  the  prejudice  of  the  mass  of 
his  creditors,,  it  may  be  dismissed  without  comment  The  act  of  the 
14th  of  March,  was  passed  by  the  parties,  to  secure  M'Call  against 
any  loss  which  might  occur  to  him  in  consequence  of  his  endorsement 
on  Warfield's  note  of  2500  dollars;  and  no  doubt  they  intended  to 
make  it  effectual  for  that  purpose.  But  we  believe  that  it  was  exe- 
cuted in  such  a  manner  and  form  as  to  frustrate  their  intentions.  It 
is  an  hypothecation  of  personal  property,  which  is  not  tolerated  by 
law.  The  expression,  assign  over^  found  in  the  act  cotijoined  to  the 
terms  <<  mortgage,  affect,  and  especially  hypothecate,"  does  not  alter 
its  nature.  It  is  not  usual,  in  contracts  of  sale,  to  introduce  an  ex- 
pression like  this,  unless  in  transfers  of  debts.  Coupled  as  it  is  with 
the  words  '<  mortgage,  affect,  and  especially  hypothecate,"  such 
meaning  should  be  given  to  it  as  Will  correspond  with  them.    The 
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i)roperty  is  assigned  over  by  hypothecation.  If  the  act  had  relation 
to  immovable  effects,  no  doubt  would  be  entertained  in  relation  to 
its  character;  it  could  be  considered  as  nothing  more  than  a  mortgage. 
A  pledge  it  can  not  be,  for  it  is  of  the  essence  of  such  contracts,  that 
the  property  should  be  delivered  to  the  pledgee.  Being  neither  a 
eale  nor  pledge,  the  intervening  party  has,  in  our  opinion,  acquired 
no  right  to  the  furniture  intended  to  be  affected  by  his  contract  with 
the  insolvent 

It  is,  therefore,  ordered,  that  so  much  of  the  judgment  of  the  dis- 
trict court  as  decreed  the  half  of  the  proceeds  arising  from  the  sale  of 
the  furniture  and  goods  which  were  sequestered  by  the  sheriff,  to  be 
paid  to  MX^all,  the  intervening  party,  be  annulled,  avoided  and  re- 
versed; hereby  affirming  that  part  of  the  judgment  which  settles  the 
fum  due  by  Warfield  to  the  plaintiff.  And  it  is  further  ordered,  &c., 
that  the  case  be  sent  back  to  the  court  below,  for  the  purpose  of  di- 
recting distribution  of  the  insolvent's  estate,  according  to  law;  the 
appellee  to  pay  the  costs  of  this  appeal. 

Nixouj  for  the  appellant 

Hennen  and  APCaleb^  for  the  appellee. 


Michoud,  Syndic  of  the  Creditors  of  Dalon,  v.  Lacroiz. 

VIII,  N.  S.  445. 

If  A  parchaBes  tlavei^for  B,  who  refiiees  to  reoognise  A's  agebcy,  no  title  passes  to  B. 
Parol  proof  of  simulation  in  written  oontracts  is  not  admissible  in  cases  where  the  party 
whose  interest  it  may  be  to  prove  it  might  have  taken  a  eoanter-title. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

In  this  case  the  syndic  sues  to  recover  from  the  defendant,  certain 
slaves  described  in  his  petition,  and  their  hire  for  the  time  during 
which  they  have  been  in  possession  of  the  latter. 

It  is  alleged  that  the  insolvent  is  the  owner  of  said  slaves,  as  having 
been  paid  for  with  his  money  and  notes,  and  that  he  was  in  posses- 
sion of  them  until  they  were  taken  from  him  by  a  writ  of  attachment 
obtained  by  the  defendant,  against  property  of  one  Louis  Menard, 
wherein  they  were  seissed,  &c. 
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The  answer  contains  several  exceptions  to  the  action,  a  general 
denial,  and  sets  up  title  in  the  present  possessor.  The  court  below 
gave  judgment  of  nonsuit  on  a  tri^l  of  the  merits,  from  which  the 
plaintiff  appealed. 

The  evidence  of  the  case  shows,  that  the  slaves  now  in  dispute, 
together  with  a  tract  of  land,  were  purchased  from  Frangois  Lam- 
bert, for  I^uis  Menard,  hy  an  assumed  agency  on  the  part  of  Fran- 
gois  Menard,  his  brother;  the  whole  property  was  paid  for  by  pro- 
missory notes  of  divers  persons,  endorsed  by  Francois  Menard,  as 
agent  for  his  brother  Louis,  amongst  which,  one  for  925  dollars,  made 
by  Dalon,  came  by  regular  transfer  into  the  possession  of  the  present 
.defendant.  It  was  protested  for  non-payment,  and  suit  was  com- 
menced by  attachment  against  Louis  Menard,  and  the  slaves  now 
in  dispute,  were  seized  as  his  property.  In  that  suit  Dalon  inter- 
vened, claiming  the  slaves  as  belonging  to  him,  and  prayed  a  trial 
by  jury,  which  the  district  court  refused,  and  proceeded  to  give  judg- 
ment in  favor  of  the  plaintiff,  for  the  sum  claimed.  Dalon  appealed; 
the  judgment  was  reversed  in  the  Supreme  Court,  and  the  cause  sent 
back  to  be  tried  de  novo.  The  appeal  was  not  taken  in  such  a  man- 
ner as  to  stay  execution,  and  the  sheriff  proceeded  to  sell  the  pro- 
perty attached  on  a  fieri  facias.  At  the  sale  the  plaintiff  in  execution 
became  the  purchaser,  and  obtained  a  sherifi^s  deed.  After  the 
cause  went  from  the  supreme  to  the  district  court,  it  was  discovered 
that  Louis  Menard,  had  refused  to  sanction  the  purchase  made  by 
his  brother  Frangois,  consequently  acquired  no  title  to  the  property 
bought,  and  the  attachment  suit  was  dismissed.  Another  appeal 
was  taken,  and  the  judgment  of  the  district  court  was  affirmed. 
Nothing  definitive  in  relation  to  Dalon's  claim,  was  determined  in 
this  suit,  and  he  having  become  insolvent,  the  syndic  of  his  estate 
renews  it  in  the  present  action. 

Whether  the  defendant,  under  all  the  circumstances  of  the  case,  is 
entitled  to  the  protection  accorded  by  law  to  innocent  purchasers,  we 
need  not  inquire:  he  has  been  so  long  in  possession  of  the  slaves, 
that  he  can  only  be  disturbed  by  a  person  showing  a  better  titip  than 
that  under  which  he  claims.  The  present  is,  in  truth,  a  petitory 
action,  and  the  plaintiff  can  recover  only  by  showing  title  in  the 
insolvent.  The  property  was  transferred  by  Lambert,  to  Louis 
Menard,  who  refused  to  accept  it,  by  disavowing  the  purchase  made 
by  his  brother  and  therefore  never  had  any  title  to  it.  The  claim 
of  the  title  in  favor  of  Dalon,  as  alleged  in  the  petition,  is  founded  on 
a  possession  which  he  had  previous  to  the  seizure  under  Lacroix's 
attachment,  and  the  circumstance  of  the  price  having  been  paid  out 
of  his  funds.  The  loan  of  money  to  pay  the  price  of  property 
bought,  can  not  of  itself  give  title  to  the  lender  in  any  case:  and 
according  to  our  law,  all  sales  of  immovable  property  or  slaves,  must 
be  made  by  authentic  act,  or  under  private  signature.  Louisiana 
Code,  art.  2415.  Title  to  this  species  of  property  can  not  be  passed 
by  parol.    It  is  therefore  clear,  that  although  the  allegations  of  the 
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petition  shoQld  be  taken  as  true,  the  plaintiflf  has  shown  no  legal  title 
in  the  insolvent,  to  the  property  claimed:  but  it  does  not  appear  that 
the  price  was  paid  by  Dalon,  at  least  so  far  as  it  has  relation  to  the 
sum  of  925  dollars,  for  which  Lacroix  recovered  a  judgment  as  above 
stated.  In  the  course  of  the  trial  of  the  cause  in  the  court  below, 
witnesses  were  offered  on  the  part  of  the  plaintiff,  to  prove  that  the 
act  of  sale  to  Menard,  was  simulated,  and  was  really  intended  to 
convey  the  property  in  these  slaves  to  Dalon.  Testimonial  proof  of 
this  nature  was  rejected  by  the  judge,  and  a  bill  of  exceptions  taken, 
&C.  We  are  of  opinion  that  the  court  did  not  err  in  rejecting  the 
testimony. 

1.  Because  simulation  or  fraud  is  not  alleged  in  the  petition. 

2.  Because  parol  proof  of  simulation  in  written  contracts,  is  not 
admissible  in  cases  where  the  party,  whose  interest  it  may  be  to  prove 
it,  might  have  taken  a  counter-title. 

Now,  if  at  the  time  when  the  purchase  was  made  by  Menard 
from  Lambert,  it  was  intended  to  give  title  to  Dalon,  in  the  slaved 
which  were  bought,  although  by  the  act  of  sale  they  were  conveyed 
to-  Menard,  Dalon,  who  it  is  alleged  paid  the  price,  must  be  pre- 
sumed to  have  known  this  fact,  and  could  have  requested  a  counter* 
title.     1  a:  iS.  451;  4  Ibid:  123. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

SegherSj  for  the  plaintiff. 

DenUy  for  the  defendant. 


Flower  d  ai.  v.  Swift.     VIII,  N.  S-  449. 

Witneaies  cannot  be  examined  afler  the  day  stated  in  the  notice  for  their  examination. 

EIGHTH  District,  Judge  of  the  Seventh  presiding. 

Mabtin,  J.,  delivered  the  opinion  of  the  court 

The  defendant,  who  is  executor  of  M'Elroy,  took  from  a  debtor  of 
his  testator,  a  note  payable  to  the  estate,  or  order,  and  endorsed  it  to* 
the  plaintiff,  adding  to  his  name  on  the  endorsement,  the  words 
execulor  of  M^Elroy.    The  note  was  duly  protested,  due  notice  was 

49* 
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given  him;  he  resisted  the  claim,  but  judgment  was  given  against 
him,  as  endorser  of  the  note,  and  he  appealed. 

His  counsel  has  drawn  our  attention  to  two  bills  of  exceptions. 
The  first  is,  to  the  opinion  of  the  court  below,  who  sustained  the 
plaintiff's  opposition  to  the  reading  of  testimony,  taken  after  the  day 
from  which  the  commission  was  made  returnable. 

The  party  against  whom  testimony  is  intended  to  be  used,  is 
informed  by  the  notice  of  the  day  on  which  the  commission  is  made 
returnable,  that  it  is  not  to  be  taken  after  that  day.  He  may  there- 
fore rightly  conclude,  that  his  adversary  declines  examining  wit- 
nesses, not  brought  before  the  commissioners  at  such  a  period.  He 
has  a  right  to  be  present  at  the  examination  and  when,  through  the 
negligence  of.  his  adversary,  he  is  deprived  of  that  right,  he  may 
oppose  the  reading  of  the  testimony  so  tardily  taken. 

The  other  bill  was  taken  to  the  rejection  of  the  testimony,  taken 
down  in  writing  in  the  court  of  probates,  in  a  suit  erroneously 
brought  there  between  the  same  parties,  as  the  court  was  without 
jurisdiction. 

We  think  the  testimony  was  properly  rejected.  Proceedings 
before  a  court,  or  judges,  who  have  no  jurisdiction  of  the  matter, 
ratione  maieriae,  are  absolutely  coram  nonjudice.  An  oath  taken 
in  such  a  case,  is  in  law  a  nullity;  it  cannot  prejudice  any  one.  We 
have  been  referred  to  Moreau's  Digest,  Crimes,  art.  365,  16  and  17, 
but  cannot  adopt  the  construction  for  which  the  appellant's  counsel 
contends,  and  in  which  he  invokes  the  authority  of  Kerr's  exposition, 
and  under  which  he  argues,  tliat  a  court  or  magistrate,  having  au- 
thority to  administer  oaths,  in  certain  cases,  perjury  may  be  com- 
mitted in  an  oath  taken  before  it  or  him,  in  a  case  in  which  he  is 
without  authority  or  jurisdiction. 

On  the  merits,  the  appellant's  counsel  has  urged,  that  the  paper 
sued  on,  is  not  a  promissory  note,  but  the  mere  acknowledgment  of 
a  debt  due  the  estate;  that  the  transfer  of  it  entitles  the  appellee  to 
recover  what  is  due  to  the  estate  by  the  maker  of  the  note:  the  ap- 
pellant having  endorsed  the  note  in  his  capacity  of  executor,  is  not 
personally  liable. 

We  are  of  opinion  the  district  judge  did  not  err,  in  considering  the 
endorsement  as  a  new  contract,  the  drawing  of  a  bill  of  exchange* 
Such  a  contract  is  not  in  the  scope  of  an  executor's  authority;  i  e.,  he 
cannot  thereby  bind  the  estate  to  pay  damages  or  even  to  refund  the 
amount  of  the  note;  for  if  he  could,  he  could  ruin  the  estate,  by  ma- 
king it  liable  to  pay  the  amount  of  notes  of  its  insolvent  debtors.  As 
the  executor  cannot  bind  the  estate  by  endorsement,  it  follows,  that 
the^  liability  resulting  from  those  lie  makes,  is  personal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Hennehy  for  the  plaintiffs. 

fVorkmarij  for  the  defendant. 
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Sanchez  v.  French  Evangelical  Church  Society. 

•      VIII,  N.  S.  452. 

FIRST  District. 

Decided,  if  what  ought  to  be  pleaded  in  bar,  be  pleaded  as  an 
exception*  it  is  not  error  to  refuse  to  dismiss  the  suit  on  it. 

•^isoj  if  the  allegation  of  the  purchase  of  a  litigious  right  be  not 
made  in  the  court  below,  as  considered  by  court  or  jury,  it  cannot  be 
inquired  of  in  the  court  above. 


•  Caldwell  v.  Benedict.     VIII,  N.  S.  454. 

FIRST  District. 

This  was  a  question  of  fact. 

Heidy  that  fraud  is  not  to  be  inferred  from  slight  presumptions. 
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Cormier  v.  Leblanc.     VIII,  N.  S.  457. 

The  corroborating  circumstance  which  the  Code  requires,  in  addition  to  the  testimony 

of  one  witness,  cannot  be  drawn  from  his  testimonj. 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellant  claims  tlie  reversal  of  the  judgment, 
which  is  for  600  dollars,  claimed  from  him  as  a  surety  for  a  third  per- 
son, or  on  a  promise  of  his,  the  defendant,  to  pay  the  note  of  that  third 
person.  His  counsel  shows,  that  there  is  not  on  the  record  any  evi- 
dence of  the  contract  on  which  the  plaintiff  sues,  except  that  which 
results  front  the  testimony  of  one  witness,  unattended  with  any 
corroborating  circumstance.     He  has  relied  on  the  Civil  Code,  2257. 

The  appellee's  counsel  has  built  all  his  hopes  of  success,  on  an 
allegation,  that  the  claim  of  the  plaintiff  rests  on  a  promissory  note, 
which  is  evidence  of  a  commercial  contract  and  the  presence  of  a 
very  corroborating  circumstance. 

Bijotat,  a  debtor  of  the  plaintiff,  being  about  to  depart  from  the 
state,  the  latter  conceived  himself  entitled  to  demand  from  him  se- 
curity for  the  payment  of  a  note  not  yet  payable,  and  as  stated  in  the 
petition,  the  defendant  promised  to  pay  the  note.  Now,  the  sure- 
tyship which  may  be  required  in  such  a  case,  is  not  necessarily  a 
commercial  transaction;  and  we  think  the  first  ground  of  defence 
fails. 

The  second  ground  is,  that  a  corroborating  circumstance  is  present- 
ed by  the  testimony,  i.  e.,  that  the  defendant  made  a  partial  payment 
on  the  note,  by  inserting  on  the  back  of  it  a  receipt  therefor. 

The  Code  requires  for  proof  of  a  contract  for  the  payment  of  a 
greater  sum  than  500  dollars,  the  testimony  of  one  credible  witness, 
and  other  corroborating  circumstances.*  Now  the  circumstance  re- 
lied on,  is  found  in  the  testimony  of  the  single  witness.  This  we 
think  does  not  suffice;  the  corrobarating  circumstances  the  Code  re- 
quires, are  not  those  stated  by  the  single  witness  in  his  testimony; 
but  these  that  appear  aliunde. 

It  is  true,  the  partial  payment  is  stated  by  the  defendant  in  his  an- 
swer, but  he  states  it  to  have  been  made  by  him  as  the  agent  of  the 
maker  of  the  note  out  of  moneys  of  the  latter  in  his  hands,  and  not 
in  discharge  of  any  obligation  of  his,  the  defendant. 

*  Under  the  actual  adjudications  and  practice  the  proof  by  one  witness  with  the  eor» 
roboraiing  eireumstanee  of  a  provisional  judgment  by  default,  remaining  not  set  aside,  is 
sufficient  to  make  the  judgment  bj  default  final. 
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We  think  the  district  court  erred. 

It  isy  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed;  and  that  there  be  judgment  as  in 
case  of  nonsuit,  with  costs  in  both  courts. 

Seghers,  for  the  plaintiff. 

Moreau  and  Souky  for  the  defendant. 


Beard  v.  Pijeaux.     VIII,  N.  S.  459- 

Judgment  obtained  by  the  wife  against  the  husband,  is  evidence  of  the  debt  in  an  hypcv 

thecary  action. 
But  where  the  answer  charges  the  judgment  to  have  been  obtained  through  fraud  and 

collusion,  the  wife  must  give  evidence  to  prove  it  was  bona  fide, 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks,  by  this  action,  to  enforce  an  hypothecary  right 
arising  out  of  claims  against  her  husband,  ia  a  slave  once  owned^ 
and  sold  by  his  heirs  to  the  defendant. 

The  general  issue  is  pleaded,  and  title  set  up  to  the  slave,  on  the 
ground  that  the  defendant  paid  the  vendor  of  the  husband,  the  price 
which  the  latter  had  contracted  to  give  for  the  property  when  he  ac* 
quired  it.  There  is  a  further  allegation,  that  the  judgment  which  the 
plaintiff  had  obtained  against  her  husband,  was  obtained  by  fraud 
and  collusion. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

The  defendant  excepted  to  the  opinion  of  the  judge,  permitting  the 
plaintiff  to  offer  as  evidence  of  the  debt  due  by  the  husband,  the 
judgment  which  the  wife  had  obtained  against  him,  in  a  suit  where- 
in a  separation  of  property  had  been  decreed,  and  the  amount  of  her 
estate  received  by  him,  liquidated.  In  this  opinion,  however,  we 
can  perceive  no  error.  The  law  makes  the  judgment  against  the 
debtor,  evidence  oji  which  the  hypothecary  action  may  be  instituted, 
atid  makes  no  distinction  between  that  rendered  where  the  wife  is 
creditor,  and  any  other  person. 

The  plaintiff  then  introduced  her  brother,  who  deposed  that  he  had 
seen  Morel  pay  to  the  husband,  the  wife's  part,  in  a  sum  of  money 
by  him  received  from  the  sheriff,  on  account  of  the  plaintiff's  ances- 
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tor.  That  Morel  wrote  a  receipt,  which  the  plaintiff's  husband 
signed.  To  this  testimony  the  defendant  excepted,  and  we  think  the 
conrt  erred  in  admitting  it.  The  receipt  of  the  husband  was  higher 
evidence,  and  it  should  have  been  produced,  or  the  want  of  it  ac- 
counted for,  before  inferior  testimony  was  admitted. 

The  first  question  for  our  consideration  on  the  merits,  is  the  effect 
which  ought  to  be  given  to  the  judgment  rendered  between  the  wife 
and  husband.  The  answer  avers  it  was  obtained  through  fraud  and 
collusion. 

No  evidence  of  the  fraud  and  collusion  was  given  by  the  defend- 
ant. She  insists,  however,  on  not  being  compelled  to  furnish  it,  and 
contends  that  the  moment  the  validity  of  the  judgment  is  put  at  issue, 
by  a  plea,  such  as  that  presented  in  this  case,  the  plaintiff  is  bound 
to  offer  proof  of  the  truth  of  the  facts  on  which  it  purports  to  be 
based.  The  general  rule  of  evidence,  founded  on  the  familiar  maxim 
ei  incumbit  probatio  qui  diciij  non  qui  negate  is  opposed  to  this 
position.  And  at  first  blush,  no  good  reason  is  perceived,  why  the 
allegation  of  fraud  should  form  an  exception,  more  especially  where 
applied  to  the  judgment  of  a  court.  But  when  the  subject  is  looked 
at  a  little  more  closely,  it  will  be  seen  that  the  charge  of  collusion 
involves  a  negative,  and  must  be  governed  by  the  rules  relating  to 
allegations  of  this  description.  The  plea  is  in  these  words.  **  This 
defendant  expressly  denies  that  the  said  Lecesne  ever  received  any 
money  belonging  to  his  wife,  and  she  maintains  that  the  judgment 
rendered  in  favor  of  the  latter,  was  obtained  by  fraud  and  collusion.*' 
The  whole  of  this  sentence  taken  together,  clearly  presents  the  idea 
of  the  fraud  and  collusion,  consisting  in  confessing  judgment,  or  in 
permitting  it  to  be  rendered  for  a  sum  due  to  the  wife,  which  in  fact 
never  had  been  received  by  the  husband.  Such  a  plea  contains  a 
negative,  and  the  burthen  of  proof  must  be  on  the  party  who  denies 
the  judgment  was  collusively  rendered,  because  the  assertion  of  his 
adversary  is  not  susceptible  of  proof.  Take  the*  case  either  of  no 
money  received,  or  a  less  sum  than  the  parties  confessed  had  been 
paid.  Place  the  burthen  of  proof  on  the  person  denying  it,  and  we 
would  have  as  a  consequence,  that  though  the  fraud  might  exist,  it 
never  could  be  established,  for  it  would  be  impossible  for  the  party 
against  whom  the  judgment  was  offered,  to  prove  the  money  had  not 
been  paid. 

This  doctrine  receives  additional  force  in  this  case,  from  the  jea* 
lousy  with  which  our  law  views  all  acknowledgments  from  the  hus* 
band  to  the  wife,  admitting  the  receipt  of  money.  It  is  expressly 
declared,  that  they  do  not  make  evidence  against  persons  not  parties 
to  them,  unless  supported  by  other  circumstances.  The  judgment 
rendered  between  them,  should  not  have  more  force  than  the  con* 
fession  of  the  husband  in  a  public  act,  because  that  confession  would 
authorise  the  court  to  render  judgment  against  him  at  the  suit  of  the 
wife. 

There  being  no  other  evidence  of  money  received  by  the  husbaad 
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of  the  plaintiffy  than  that  offered  by  the  judgment  obtained  against 
him,  we  think  the  judge  erred  in  sustaining  the  action. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  against  the  plaintiff  as  in  case  of  nonsuit,  with  costs  in 
both  courts. 

Seghersy  for  the  plaintiff. 

De  AnnaSy  for  the  defendant 


Reynolds  d  ah  v.  Eirkman  d  ah     YIII,  N.  S.  464. 

PARISH  Court  of  New  Orleans- 

Htldy  a  factor,  who  employs  an  agent  to  sell  goods  without  the 
authority  of  his  principal,  is  responsible  for  the  agent. 


Cuebas  t>.  Venas.     VIII,  N.  S.  465. 

PARISH  Court  of  New  Orleans. 

A  judgment  derives  its  force  and  effect  from  what  is  decreed  by 
the  eourt,  not  from  what  is  admitted  by  the  parties.  A  judgment, 
confessed  by  an  attorney,  in  presence  of  his  client,  has  no  preference 
over  one  confessed  out  of  the  client's  presence. 

A  judgment  cannot  be  given  with  preference,  without  a  prayer 
for  a  writ  of  seizure  and  judgment  by  privilege. 
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Sainet  v.  Sainet     VIII,  N.  S.  468. 

COURT  of  Probates  of  New  Orleans. 

Decidedy  that  if  an  attorney  claims  500  dollars,  as  attorney  of  ab- 
sent heirs,  and  75  dollars  for  services  to  the  deceased,  on  evidence, 
that  the  former  services  are  well  paid  for  by  250  dollars,  the  court 
cannot  allow  500  dollars,  for  the  total  of  his  two  claims,  that  is,  250 
dollars  as  attorney  of  absent  heirs,  and  250  dollars  for  services  to  the 
testator,  whereas  he  had  only  demanded  75  dollars  for  the  latter. 


Adams  v.  Duprey.     VIII,  N.  S.  470. 

FOURTH  District. 

Under  the  act  of  1817,  a  sheriff  who  sold  property,  subject  to  a 
mortgsige,  could  not  collect  from  the  purchaser,  the  amount  of  the 
mortgage.    But  see  Code  of  Practice. 


Hepp  V.  Parker.     VIII,  N.  S.  473. 

Parol  evidence  may  be  given,  that  [one  of  the  parties  to  an  act,  permed  it  Mveral  days 
before  he  affixed  his  signature* 

Knowledge  in  a  purchaser,  that  a  slave  is  diseased,  will  not  defeat  his  action  of  redhibi- 
tion: it  most  be  shown,  be  knew  the  disease  Was  incurable,  or  that,  without  knowing 
that,  he  bought  the  chance  of  the  slave's  recovery. 

Parol  evidence  cannot  be  given  to  Contradict  the  date  of  an  authentic  act 


JANUARY  TERM,  1830,  589 

[He)>p  V,  Parker.] 

PARISH  Coim  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  redhibitory  action,  in  which  there  was  judgment  in  the 
conrtof  the  first  instance,  in  favor  of  the  plaintiff.  .The  defendant 
appealed. 

The  cause  was  submitted  to  a  jury,  and,  on  the  trial,  the  appellant 
took  two  bills  of  exceptions.  One  of  them  was  to  the  opinion  of  the 
court,  preventing  a  witness  answering  the  following  question:  *'How 
many  days  before  the  plaintiff  signed  the  bill  of  sale,  was  it,  that  he 
came  and  perused  the  bill  of  sale,  as  written  in  the  records  of  G.  R. 
Stringer,  Esq.,  notary  public?'*  We  think  the  judge  erred.  The  an- 
swer to  the  question  could  not,  in  any  respect,  contradict  the  act,  not 
even  its  date;  for,  ?ion  constat  whether  the  date  was  affixed  when 
the  instrument  was  drawn  out,  or  at  the  time  it  became  a  public  act 
by  the  signatures  of  the  parties. 

The  object  declared  in  the  bill  of  exceptions,  of  putting  this  ques- 
tion, was  to  show  that  the  plaintiff  had  the  slave  in  possession,  and 
was  acquainted  with  him,  before  he  signed  the  sale.  The  appellee 
urges,  that  if  this  were  the  object,  it  could  not  have  in  any  respect 
weakened  his  case,  or  strengthened  his  adversary's,  supposing  the 
witness  to  have  answered  as  the  party  calling  expected.  Because, 
whether  the  plaintiff  knew  of  the  fact  or  not,  at  the  time  of  the  pur- 
chase, he  \s  still  protected  under  the  warranty. 

To  this  objection  it  has  been  answered,  that  the  disease  of  which 
the  slave  died,  was  not  one  of  those  which  the  law  classes  as  an  abso7 
lute  vice  of  body;  that  consequently  the  action  can  only  be  main- 
tained under  the  2496ih  article  of  the  Code,  which  confers  it  on  the 
buyer,  when  the  thing  bought  is  either  absolutely  useless,  or  its  use 
so  inconvenient  and  imperfect,  that  it  must  be  supposed  the  buyer 
would  not  have  purchased  it,  had  he  known  of  the  vice:  and  that, 
if  the  answer  to  the  interrogatory  would  have  induced  the  belief  of 
the  purchaser  having  a  knowledge  of  the  disease  at  the  time  he 
bought,  then  it  was  material  it  should  be  answered,  because  the 

S resumption  of  igtiorance,  on  which  the  law  gives  an  action,  would 
e  destroyed. 

This  argument  has  also  been  supported,  by  reference  to  the  2497th 
article  of  the  Code,  which  declares,  that  apparent  objects,  snch  as 
the  buyer  might  have  discerned  by  simple  inspection,  are  not  among 
the  number  of  redhibitory  vices. 

Knowtedj^e,  that  a  slave  was  diseased  at  the  time  of  the  sale,  and 
a  knowledge  that  he  was  afflicted  with  an  incurable  disease,  are  two 
distinct  things,  and  their  effects  on  the  right  of  the  parties,  quite  dis- 
similar. It  is  almost  incredible,  that  any  person,  in  his  senses, 
would  buy  property  of  this  kind,  and  give  a  full  price  for  it,  unless 
he  conceived  he  was  protected  by  the  warranty,  and  even  then  it  is 
difficult  to  conceive  any  object  in  such  a  contract.  If  indeed,  as  was 
said  in  the  case  of  St.  Rome  v,  Por6  it  appeared  clearly,  that  the  pur- 
\0h.  IV,— 50 


590  SUPREME  COURT. 

[Hepp  V.  Parker.] 

chaser  knew  the  nature  and  extent  of  the  disease,  and  consented  to 
purchase  under  all  risks,  the  action  of  redhibition  could  not,  perhaps, 
be  maintained.  But  when  the  evidence  is  in  the  least  degree  equi- 
vocal, the  presumption  would  be,  that  where  a  full  price  was  given, 
the  purchaser  conceived  the  disease  was  other  than  incurable; 
one  that  would  yield  to  medicine.  It  is  established  in  the  present 
iastance,  that  the  slave  died  of  an  abscess  in  his  lungs.  When  the 
physician  was  first  called  in,  which  was  seven  or  eight  days  after  the 
date  of  the  bill  of  sale,  the  negro  was  found  to  be  afflicted  with  a 
cough,  and  difficulty  of  breathing.  This  cough  existed  at  the  time 
the  contract  was  made,  for  it  is  in  evidence,  that  the  defendant, 
when  questioned  in  relation  to  it  by  the  plaintiflf,  said,  it  was  the 
remains  of  dysentery.  Now,  supposing  the  witness  had  established 
the  fact  of  the  plaintiff's  having  the  slave  in  his  possession  some 
time  before  he  signed  the  note,  we  do  not  see  how  it  could  have  aided 
his  defence.  The  presumption  flowing  from  it,  would  only  have 
confirmed  a  fact  proved  by  other  testimony,  and  in  relation  to  which, 
there  does  not  appear  to  have  been  any  dispute,  namely,  that  the  plain* 
tiff  knew  at  the  time  he  purchased  the  slave,  he  was  afflicted  with  a 
cough.  We  are  clear  this  knowledge  did  not  defeat  his  recourse  ia 
warranty,  for  there  must  not  only  be  knowledge  of  a  disease,  but 
knowledge  of  one  that  is  incurable  and  of  such  a  nature  as  to  render 
the  slave  useless,  or  his  use  so  inconvenient  and  imperfect,  that  the 
buyer  bought  the  hope  or  chance  he  might  recover.  10  Martin^ 
220. 

Although,  therefore,  the  judge  might  very  properly  have  admitted 
the  evidence,  we  do  not  see  any  possible  influence  it  could  have  had 
in  the  cause  which  would  authorise  us  to  remand  it  for  a  liew  trial. 

On  the  other  bill  of  exceptions,  we  think  the  judge  did  not  err. 
The  evidence  offered  was  to  contradict  the  date  of  an  authentic  act 
The  date  made  a  part  of  the  instrument.  And  by  the  positive  pro- 
visions of  our  law  in  relation  to  public  acts,  they  make  full  proof 
against  the  parties  signing  them,  their  heirs  and  assigns,  unless  de- 
clared and  proved  a  forgery.     Louisiana  Code,  2233. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

CarUton  and  Lockelij  for  the  plaintiff. 

Preston^  for  the  defendant. 
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Landreaux  et  al.  v.  Campbell.     VIII,  N.  S.  478. 

.    FIRST  District. 

Held^  that  when  the  redhibitory  malady  did  not  manifest  itself 
within  three  days  after  the  sale,  evidence  must  be  given  of  its  previous 
existence. 

This  was  a  case  of  counter-balancing  evidence,  in  which  the  court 
below  decided  for  the  plaintiff,  but  this  c6urt  I  contra. 


Garretson  et  al.  v.  Zacharie.     Till,  N.  S.  481. 

The  tiirety,  on  an  atUchment  bond,  if  not  liable,  when  the  principal  had  a  caoee  of 
aetion,  but  fails  to  reoofer,  on  aeoount  of  aome  irregularitj  in  the  prooeedinga,  poste- 
rior to  the  bond. 

PARISH  Court  of  New  Orleans. 

» 

PoRTSR,  J. — The  defendant  is  sued  on  a  bond,  in  which  he  was 
surety  of  Cochrane,  in  a  suit  of  the  latter  against  ohe  Smith,  who, 
with  the  present  plaintiffs,  were  joint  owners  of  the  steamboat  Leo- 
pard. The  bond  was  given,  on  obtaining  an  order  of  seizure.  Pend- 
ing the  proceedings,  the  boat  was  sold,  and  there  being  ultimately 
judgment  for  the  present  plaintiffs  in  that  suit,  they  brought  this 
action,  in  which,  after  setting  out  these  facts,  they  aver  they  have 
suffered  damage  to  the  amount  of  3854  dollars. 

The  defendant  pleads  the  general  issue. 

The  parish  judge  gave  judgment  in  favor  of  the  plaintiffs  for  600 
dollars,  being  the  one  half  of  the  price  for  which  the  boat  was  sold. 
The  defendant  appealed,  and  the  appellees  have  complained  of  the 
judgment,  as  not  allowing  a  sufficient  sum  in  damages. 

Various  grounds  of  defence  have  been  set  up  in  this  court  Those 
which  require  a  particular  notice,  are  as  follow: 

First,  that  the  seizure  was  not  wrongfully  made,  because  the  co- 
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defendant  in  the  suit  of  attachment,  sued  the  plaintiff  in  that  case, 
and  judgment  was  obtained  against  him. 

This  circumstance,  in  my  opinion,  did  not  authorise  the  seizure  of 
the  plaintiffs'  share  in  the  boat,  nor  the  suit  against  them;  and  for 
that  seizure  and  faikire  to  legaUse  it  by  a  judgment,  the  principal 
and  surety  on  the  bond  are  responsible. 

Secondly,  that  the  boat  was  sold  pendente  lite^  on  the  demand  of 
one  of  the  defendants. 

It  cannot  affect  the  rights  of  the  plaintiffs,  who,  though  sued,  were 
never  legally  before  the  court  below,  at  whose  instance  the  boat  was 
sold.  It  is  enough,  that  she  was  disposed  of,  in  an  action  to  which 
they  were  not  a  party.  The  sale  was  a  consequence  of  the  seizure, 
illegally  made,  as  it  respects  the  plaintiffs. 

The  third  objection  is,  that  at  the  time  the  seizure  was  made,  the 
plaintiffs  really  owed  the  plaintiff,  in  sequestration.  This  objection 
will  be  noticed,  after  the  others  are  disposed  of. 

The  fourth  ground  is,  that  there  is  no  evidence  of  damage.  The 
record  shows  the  plaintiffs'  interest  in  one  half  of  the  boat  has  been 
sold.  They,  of  course,  have  lost  the  value  of  that  half,  and  the  evi- 
dence proves  it  to  be  600  dollars. 

The  fifth  objection  is,  that  the  bond  was  not  required  by  law,  and 
that  the  defendant  is  only  responsible  for  the  one  half.  But  this 
ground  is  quite  untenable,  for  the  law  required  a  bond  before  the 
boat  could  be  seized  or  sequestered,  and  a  judicial  surety  cannot 
plead  discussion. 

Lastly,  it  has  been  urged,  that  divers  creditors  of  the  boat  inter- 
'vened  in  the  suit.,  proved  their  claims  against  the  boat,  and  had  their 
claims  allowed,  and  paid  out  of  the  proceeds  of  the  sale.  That,  con- 
sequently, the  plaintiffs  have  sustained  damages,  unless  the  amount  of 
their  debts  are.  satisfied.  But  we  have  no  evidence  before  us,  of  the 
existence,  or  amount  of  these  debts,  except  that  which  the  record  in 
the  suit  of  sequestration  presents,  and  as  the  present  plaintiffs  were 
not  parties  to  it,  not  being  legally  cited,  none  of  the  testimony,  there 
taken,  can  make  evidence  against  them. 

-  The  condition  of  the  bond  was  in  the  following  words:  "Whereas 
the  above  bounden  Richard  Cochrane,  has  this  day  sued  out  a  writ 
of  seizure,  from  the  honorable  the  parish  court  of  New  Orleans, 
against  the  steamboat  Leopard,  the  property  of  the  said  Garreston, 
Bo  wan,  Warster  and  L.  Smith:  Now,  therefore,  the  condition  of  this 
obligation  is  such,  that  if  the  said  Richard  Cochrane  shall  prosecute 
his  said  writ  of  seizure  with  success,  and  shall  pay  all  such  damage 
as  the  said  Garretson,Bowan,  Warster  and  Smith  shall  suffer,  in  case 
it  shall  appear,  that  the  said  writ  of  seizure  was  wrongfully  sued, 
then  the  above  obligation  to  be  void,  else  to  remain  in  full  force  and 
virtue." 

It  is  very  clear,  that  if  the  obligori^  either  prosecuted  the  writ  with 
eflect,  or  paid  the  damages  that  ensued  from  his  wrongfully  suing  it 
out,  the  bond  was  discharged.     The  counsel  for  the  appellee  has 
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argued  the  case,  as  if  the  failure  to  prosecute  with  success,  was  con- 
clusive evidence  the  sequestration  was  wrongfully  sued  out.  This,  I 
think,  is  not  correct.  There  may  be  cases,  where  a  sequestration  or 
attachment  was  most  rightfully  sued  out,  and  yet,  from  circumstan- 
ces attending  the  progress  of  the  suit,  after  it  was  commenced,  judg-^ 
ment  of  nonsuit  would  be  given  against  the  plaintiff.  In  such  a  case, 
when  sued  on  the  bond,  he  ought  not  to  be  concluded  by  the  judg- 
ment, and  it  would  be  open  to  him  to  show  all  the  grounds,  on  which 
he  resorted  to  this  mode  of  enforcing  his  rights.  But,  granting  to 
the  appellant,  in  the  present  case,  the  full  benefit  of  this  doctrine,  he 
has  offered  no  proof,  that  the  writ  of  sequestration  was  rightfully 
levied  on  the  property  of  the  plaintiffs.  The  judgment,  rendered 
against  him  in  the  first  suit,  is  prima  facie  evidence  it  was  wrong- 
ftilly  sued  out.  The  presumption,  created  by  that  judgment,  has 
been  destroyed  by  any  legal  evidence.  There  is  no  legal  proof,  the 
plaintiffs  owed  him  one  cent,  at  the  time  the  writ  was  sued  out.  The 
testimony,  taken  in  a  case  where  they  were  not  cited,  can  not  be  used 
against  them.  The  circumstance  of  the  action  being  brought  by  the 
captain  of  a  steamboat,  in  the  employment  of  the  plaintiffs,  affords 
no  presumption  of  the  existence  of  a  debt,  when  the  owners  lived  in 
another  country,  and  the  officer  was  running  her  in  this  state,  on 
their  account.  He  had  the  means  of  paying  himself,  from  the  pro- 
ceeds of  her  freight. 

The  impression  on  my  mind  is,  that  the  suit  of  the  captain,  in  the 
first  instance,  was  a  harsh  one,  and  that  he  and  his  sureties  ought  to 
bear  all  the  consequences  of  his  not  succeeding  in  it.  He  was  cap- 
tain of  the  boat,  entrusted  by  the  owners^  living  in  another  country, 
with  the  care  and  management  of  her,  bound  by  his  contract,  to  run 
her  to  the  best  advantage  for  their  interests,  and  return  her  to  them 
at  the  place  where  he  received,  unless  otherwise  directed.  Instead 
of  doing  this,  he  profits  by  the  confidence  which  placed  the  property 
in  his  hands,  to  seize  the  vessel,  for  a  debt  due  to  himself,  and  sell 
her.  At  the  first  sale,  she  brought  upwards  of  3000  dollars.  I'he 
purchaser  not  being  able  to  comply  with  the  contract,  she  was  put  ' 
up  at  auction  a  second  time,  at  three  days'  notice,  and  then  the  party 
sequestrating  buys  her  in  for  1200  dollars.  Our  attachment  law  has 
conferred  a  great  privilege  on  strangers,  by  permitting  them  to 
attach  the  property  of  their  debtors,  living  abroad,  when  found  in 
this  state,  and  it  is  exacting  no  harsh  measure  from  them,  to  require 
these  laws  to  be  strictly  fulfilled.  If  any  case  can  be  less  favorable 
than  another,  it-is  thait  of  a  captain  of  a  ship  or  boat,  attaching,  in  a 
foreign  port,  the  property  which  he  was  to  take  care  of,  while  in  his 
possession,  and  return  to  the  owners.  If  any  thing  was  due,  it  does 
not  appear,  that  he  ever  made  a  demand  of  it,  before  seizing  the  ves- 
sel. 1  think  the  strict  law  of  the  case,  and  its  equity  too,  in  favor  of 
the  plaintiffs,  and  that  the  judgment  of  the  court  below  should  be 
affirmed,  with  costs. 

50* 


594  SUPREME  COURT.    ' 

[Gcmlaon  etoLv.  Zacharie.] 

M  ABTIN9  J. — The  defendant,  sued  as  surety  on  a  bond,  for  obtain- 
ing a  writ  of  seizure  of  a  steamboat,  pleaded  the  general  issue;  there 
was  judgment  against  him,  and  he  appealed. 

The  bond  was  given,  in  the  case  of  Cochrane  v.  Smith  ei  aLy  2  N, 
S.  552. 

.  Cochrane  was  master  of  a  boat,  one-half  of  which  was  the  pro- 
perty of  Smith,  and  the  other,  of  the  present  plaintiffs;  he  obtained  a 
writ  of  seizure  (on  the  bond  now  sued  on)  against  all  the  owners. 
Smith  was  served  with  a  citation,  but  the  others,  being  absent,  were 
not.  The  boat  was  seized,  and  Cochrane  procured  an  attorney  to 
be  appointed  for  the  latter.  Afterwards, on  the  motion  of  Smith, and 
without  any  opposition  from  the  attorney  appointed  to  the  other  de- 
fendants, or  Cochrane,  the  sale  of  the  boat  was  ordered,  and  she  was 
accordingly  sold.  The  attorney  had  obtained  sixty  days,  to  corres- 
pond wiih  the  absent  defendants,  but  afterwards,  and  before  the  expi- 
rskiion  of. that  delay,  he  pleaded  the  general  issue.  Smith  made 
default,  and.  judgment  was  filially  given  against  all  the  defendants. 
The  attorney  obtained  an  appeal,  and  on  showing,,  that  the  absent, 
defendants,  whom  he  had  been  appointed,  to  represent,  had  never, 
been  cited,  and  urging  that  they  were  not  bound  by  his  plea,  as  they 
were  not  afforded  the  opportunity  of  appointing  an  attorney,  pro- 
cured the  reversal  of  the  judgment,  and  brought  suit  on  the  bond 
against  the  present  defendant,  the  surety  of  Cochrane. 

The  condition  of  this  instrument  is,  that  if  the  writ  of  seizure  be 
prosecuted  with  success,  and  the  plahitiff  pay  all  such  damages  as 
the  defendants  may  sustain,  in  case  it  shall  appear  the  writ  of  seizure 
was  wrongfully  sued  out,  &c. 

I  am  of  opinion,  that  although  the  copulative  and^  is  used  in  the 
bond,.the  disjunctive  or  was  intended  by  the  parties;  for,  if  the  writ 
of  seizure  was  successfully  prosecuted,  there  could  be  no  obligation 
{o  pay  damages;  and  if  the  damages  were  paid,  no  claim  could  exist, 
for  the  want  of  a  successful  prosecution  of  the  writj  and  that  the 
damages,  for  which  the  surety  is  bound,  are  those  resulting  from  the 
writ  being  wrongfully  sued  out.  , 

Indeed,  it  is  proper,  that  the  surety  for  a  writ  of  seizure  should  be 
protected,  if  it  be  true,  that  the  princip^al  has  a  right  to  the  writ,  for 
he  is  to  pay  such  damages  only,  as  result  from  its  being  wrongfully 
sued  out.  .  ^  '  .> 

In  the  present  case,  the  plaintiffs  admit  they  were  owners  of  one-: 
half  of  the  boat,  and  Smith  of  the  other-^that  Cochrane  was,  with 
their  consent,  master  of  her.  This  latter,  circumstance-,  establishes, 
that  Cochrane  had  some  claim  on  them,. for  his. wages,  and  had  a 
privilege  on  that  part.of  the  boat.  He  established  his  claim,' with  so 
very  minute  a  diminution,  contradictorily  with  Sniith,  as  to  show, 
the  writ  of  seizure  was  sued  out  and  prosecuted  witii  success. 

As  to  the  other  defendants,  the  present  plaintiffs;  the  writ,  owing 
to  a  technical  objection,  as  to  matter  posterior  to  the  issue  of  the  writ, 
the  judgment  of  the  inferior  court,  against  the  latter,  was  reversed — 
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SO  that  the  appellant,  to  be  relieved,  mast  show,  the  writ  was  not 
wrongfully  sued  out.  So,  it  is  in  evidence,  that  Cochrane  was  a 
creditor  of  all  the  defendants,  as  owners  of  the  boat,  and  as  such, 
might  obtain  a  writ  of  seizure  rightfully.  It  is  said,  the  amount  due 
by  the  plaintiffs  is  not  established,  to  a  definite  amount.  We  are  not 
ready  to.sny,  tbat  the  surety,  on  a  writ  of  seizure,  is  liable  to  dama- 
ges, if  his  principal  fail  in  establishing  every  item  of  his  claim.  It 
certainly  suffices,  that  he  had  a  real  claim,  and  if  the.  ad  verse  party 
complain,  that  it  was  grossly  exaggerated,  for  the  purpose  of  injuring 
him,  he  must  give  some  evidence  of  this.  j 

Mathews,  J. — The  difference  of  opinion,  expressed  by  the  judges, 
who  have  preceded  me  in  this  case,  makes  it  necessary  for  me  to 
express  mine  also.  They  seem  to  concur  in  every  thihgi  except  as 
to  the  evidence  required,  to  show  the  existence  of  the  debt,  from  the 
plaintiffs  to  Cochrane,  on  which  the  seizure  and  sequestration  of  the 
steamboat  was  obtained.  If  the  former,  as  part  owners  of  the  boat,', 
were  indebted  to  the  latter,  as  master,  at  the  time  of  suing  out  the 
writ  of  seizure,  it  seems  to  be  agreed,  that  the  writ  was  not  wrong- 
fully obtained,  and  consequently,  the  bond,  given  to  secure  the  de- 
fendant in  that  action,  never  became  obligatory  on  the  surety. 

I  concur  in  opinion  with  Judge  Martin,  that,  as  the  evidence  of 
the  case  shows,  the  plaintiff,  in  the  writ  of  seizure;  to  have  been  mas- 
ter of  the  boat,  at  the  time  he  proceeded  against  the  present  plaintiffs, 
who  were  part  owners,  and  that  it  had  been  under  his  management 
some  time  previous,  we  are  bound  to  presume,  that  he  had  earned 
wages,  which  were  then  due.  I  do  not  believe,  that  this  presump- 
tion is  in  any  mahner  disproved,*  by  jihe'eveptual  success  with  which 
the  action,  on  the  writ  of  seizure,  was  defended';  when  we  recollect, 
that  it  was  finally  dismissed,  on  account  of  irregularities  in  forms  of 
proceeding. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment; 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  that  there 
be  judgment  for  the  defendant,  with  costs  in  both  courts. 

Pierce^  for  the  plaintiffs. 

M^Caleby  for  the  defendant. 
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Nichols  V.  Hanse  et  al    VIII,  N.  S.  492. 

FIRST  District. 

If  a  party  agrees  to  go  to  New  York,  and  report  himself  as  ready 
to  commence  work  in  the  capacity  of  an  engineer,  for  building  one 
or  more  steam  engines,  and  to  attend  to  the  casting,  erecting  and 
putting  up  said  engines,  in  complete  operation,  his  claim  for  compen- 
sation, is  not  that  of  an  overseer,  but  that  of  a  workman,  which  is 
prescribed  by  the  lapse  of  one  year.     Louisiana  Code,  art.  3499. 

And  an  agreement,  that  he  will  guided  by  the  defendants,  does 
not  affect  their  claim  for  damages,  if  the  work  be  not  performed  in  a 
skilful  and  workmanlike  manner. 


Barkley  v.  Bills.     VIII,  N.  S.  496. 

PARISH  Court  of  New  Orleans. 

Decided^  that  it  is  allowed  to  give  a  witness's  declarations  in  evi- 
dence in  order  to  discredit  him. 


-  -  ■-  — .-.^^.- 


fiebert  v.  Esnard.    VIII,  N.  S.  498. 

FOURTH  District,  Judge  of  the  Second  presiding. 

Decided^  that  if  justice  appears  to  have  been  done  by  the  verdict, 
and  no  attempt  was  made  below,  to  set  it  aside,  the  Supreme  Court 
will  maintain  the  judgment  given  thereon,  although  the  evidence 
might  have  sustained  a  different  verdict. 
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Gardiner  v.  Mariners'  Church  Society.     VIII, 

N.  S.  500. 

FIRST  District. 

Appeal  considered  to  be  taken  for  delay;  judgment  confirmed  with 
ten  per  cent,  damages. 


Savenet  et  al.  v.  Le  Breton  ei  al.     VIII,  N,  S.  501. 

A  wife  may  introdace  her  husband's  acknowledgment,  in  an  act  to  which  she  was  not  a 

.  party,  to  show  that  he  received  part  of  her  property. 

If  a  notarial  act  be  subscribed  by  one  witness  only,  it  is  valid  as  a  wtu  seing  privi  only. 

PARISH  Court  of  New  Orleans. 

Maktin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  a  lot  of  ground,  part  of  her  paraphernal  estate, 
received  by  her  husband  from  the  person  who  had  in  his  bands  her 
father's  estate. 

She  introduced  as  evidence  of  her  title,  a  notarial  act,  by  which  her 
husband  acknowledged  he  had  received  the  lot  as  part  of  the  plain* 
tiff's  paraphernal  estate. 

The  admission  of  the  document  was  objected  to  on  two  grounds. 

1.  Because  she  was  not  a  party  to  the  act. 

2.  Because  it  was  not  attested  by  two  witnesses,  one  only  having 
subscribed  it. 

'   The  act  was  received  in  evidence,  and  the  defendant's  counsel 
took  a  bill  of  exceptions. 

I.  We  think  the  first  objection  was  properly  overruled — the  do- 
cument was  introduced  to  show  against  the  husband's  vendee,  that 
the  husband  had  received  the  lot,  part  of  the  plaintiff's  paraphernal 
estate. 
■    II.  An  authentic  act  is  that  which  is  received  by  a  notary  assisted 
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by  two  witnesses.  He  and  they  must  subscribe  it;  if  the  act  wants 
the  signature  of  the  notary  or  of  either  of  the  witnesses,  it  is  a  private 
act  oi^ly,  and  proof  of  its  execution  does  not  result  from  its  inspec- 
tion. 

The  court  erred  in  receiving  the  document  as  an  authentic  act — 
Proof  of  its  due  execution  ought  to  liave  been  required  before  it  was 
admitted  in  evidence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  and  the  case 
remanded  with  directions  to  the  parish  judge  not  to  receive  the  act; 
objected  to  in  evidence,  as  an  authentic  act — the  plaintiff  and  appeU 
lee  paying  costs  in  this  court. 


Palfrey  v.  Kerr  et  al.     VIII,  N.  S.  503. 

The  party  who  claims  fh>m  the  owners  of  a  steamboat,  for  a  slave  carried  away  in  her, 

mast  show,  that  they  could  have  prevented  it. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendants,  owners  of  a  steamboat,  resisted  the  plaintiff's 
claim  for  damages,  resulting  from  the  master  having  hired,  as  a  hand 
a  slave  of  the  plaintiff,  and  carried  him  out  of  the  state,  by  pleading 
the  insuflSciency  of  the  petition  and  the  general  issue.  There  was  a 
verdict  against  them,  on  the  latter  plea;  but  the  court  gave  judgment 
for  them  on  the  first,  being  of  opinion,  that  "  the  law  of  the  case  is 
against  the  plaintiff,  that  the  act  of  the  master  was  an  illicit  one,  not 
within  the  scope  of  his  agency,  and  consequently,  the  defendants, 
the  owners,  were  not  responsible.''  From  this  decision,  the  plaintiff 
appealed. 

We  have  two  statutes,  that  have  some  bearing  on  this  case.  1 
Moreau's  Digest,  119  and  121.  The  first  provides,  that  he  who 
hires  a  slave,  without  the  owner's  consent,  shall  pay  a  daily  compen- 
sation, and  all  damages;  and  in  case  of  inability  to  pay,  be  imprisoned. 
The  second  superadds  a  fine.  Hence,  the  act  is  constituted  a  legal 
misdemeanor,  for  which  the  offender  is  liable  in  damages  civiliterj 
and  condemned  to  pay  a  fine  to  the  state.    The  district  court,  there- 
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foTBy  did  not  err^  in  concluding  that,  in  the  present  case,  ^^  the  act 
of  the  master  was  an  illicit  one." 

But  the  appellee 's  counsel  urges,  that,  according  to  the  former  and 
present  Code  of  this  state,  (322  art.  21  and  2290,)  principals  are  ac- 
countable for  damages,  resulting  from  the  conduct  of  their  agents, 
when  they  might  have  prevented  the  act  which  caused  the  damage, 
and  have  not  done  it;  and,  in  the  present  case,  the  possibility  of  the 
defendants  to  prevent  the  act  complained  of,  is  neither  proved  nor 
alleged. 

The  appellant's  counsel  has  contended,  that  his  client's  claim  arises 
under  the  merchant  or  maritime  law,  not  under  the  new  Civil  Code, 
which  professes  not  to  extend  to  commercial  matters,  which  were 
left  to  be  regulated  by  a  Code  of  Commerce,  the  benefits  of  which 
we  do  not  as  yet  enjoy;  that  the  new  Code  has  recognised  partner- 
ships, in  boats  for  the  carriage  of  merchandise,  as  commercial  ones. 
2796,  2698.  So  that  we  are  to  be  governed,  in  commercial  matters, 
by  the  merchant  law,  as  contradistinguished  from  the  municipal  law, 
embodied  in  what  is  called  the  Louisiana  or  Civil  Code. 

We  are  of  opinion,  that  the  parts  of  the  new  and  former  Code, 
which  ascertains  the  liability  of  principals  for  the  acts  of  their  agents, 
is  not  at  all  controlled  by  the  commercial  law,  and  that  the  plaintiff 
cannot  recover,  because  he  has  not  shown,  that  the  defendant  could 
have  prevented  the  acts, from  which  the  damages  they  claim,  are  said 
to  have  resulted. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Slidell^  for  the  plaintiff. 

Duncauy  for  the  defendants. 


Mathews  v.  Heirs  of  Delaronde.     VIII,  N.  S.  505. 

FIRST  District. 

Decided^  that  after  defendants  have  joined  in  their  answer,  they 
cannot  be  permitted  to  sever  in  their  defence. 


600  SUPREME  COURT. 


Bourg  V.  Bringier.     VIII,  N.  S.  507. 

COURT  of  Probates,  Parish  of  St.  James. 

The  endorser,  who  has  not  been  duly  notified  of  protest,  is  a  com- 
petent witness  on  the  part  of  the  maker,  to  prove  payment. 

A  note,  endorsed  in  blank,  authorises  payment  to  the  holder. — 
Chitty  on  Bills,  (1821,)  p.  532;  Starkie,  p.  430 J. 


I 


Monroe  v.  M'Micken.     VIII,  N.  S.  510. 

THIRD  District. 

Decided,  that  an  execution  will  not  be  enjoined,  for  matter  which 
might  have  been  pleaded  to  the  action*  _ 

An  answer,  put  in  the  papers  of  a  cause,  without  being  handed  to 
the  clerk  and  by  him  endorsed  and  filed,  is  not  a  part  of  the  record. 

By  Porter,  J. — After  the  jury  was  sworn,  the  plaintiff  moved 
fbr  a  continuance,  from  having  discovered  that  no  answer  was  filed, 
nor  judgment  of  default  taken,  to  form  the  coniestaiio  Hits.  The 
court  refused  to  continue  the  cause  on  this  ground,  and  the  plaintiflf 
excepted. 

It  appears  the  answer  was  not  endorsed  by  the  clerk,  as  filed,  but 
the  evidence  no  doubt  satisfied  the  judge  below,  that  it  had  been 
placed  among  the  papers  of  the  cause;  several  days  before.  We 
think  the  weight  of  the  evidence  is  in  favor  of  that  conclusion. 
Admitting  there  is  no  doubt  of  the  fact,  the  difiiculty  still  remains. 
The  463d  article  of  the  Code  of  Practice  provides,  that  as  soon  as 
the  answer  has  been  filed  in  a  suit,  the  clerk  shall  setdown  the  cause 
on  the  docket  of  the  court,  in  order  that  it  be  called  in  its  turn,  and 
a  day  fixed  for  its  trial. 

From  this  provision,  we  think  it  follows,  the  cause  was  irregularly 
set  down  for  trial,  before  the  answer  was  filed.  The  only  doubt  then, 
which  can  remain  in  this  case,  is,  whether  the  plaintiff  took  advan- 


JANUARY  TERM,  1830.  601 

[Monroe  v.  MltflckeD.] 

tage  of  the  objection  in  proper  time.  The  bill  of  exceptions,  at  its 
commencement,  states,  that  after  swearing  the  jnry,  the  plaintfff 
moved  for  a  continuance,  on  this  ground.  But  from  the  language 
used  in  another  part  of  the  bill,  it  would  seem  doubtful  whether  the 
jury  was  not  sworn,  without  allowing  the  plaintiff  sufficient  time  to 
examine  the  answer,  and  see  if  the  case  was  at  issue.  The  statement 
is  as  follows:  <^4fte'r  the  overruling  of  the  motion  to  continue  on  affi.* 
davit,  at  this  moment  the  court  ^ordered  a  jury  to  be  sworn.  Gen. 
Ripley,  attorney  for  plaintiff,  objected,  because  he  had  not  yet  exam- 
ined the  answer;  the  papers  were  handed  to  him  by  the  clerk,  and 
while  he  was  reading  the  paper  marked  A,  defendant's  counsel  moved 
to  amend  the  same,  by  striking  out  the  word  court  and  inserting  the 
word  curatory  which  was  opposed  by  plaintiff's  counsel,  the  same  not 
being  endorsed,  as  filed  by  the  clerk;  after  taking  the  testimony  of  E. 
Cowley  and  James  Turner,  the  court  ordered  the  same  to  be  filed." 

The  plaintiff  was  not  bound  to  notice  the  answer  until  filed.  It 
was  not  one  in  the  cause,  until  handed  to  the  clerk,  and  endorsed  by 
him,  consequently  no  argument  can  be  drawn,  upon  the  implied  no^ 
tice  which  the  law  raises  as  to  the  knowledge  of  the  parties  to  a  suit, 
of  the  pleadings  in  it.  The  plaintiff  then  as  soon  as  the  paper  was 
presented  to  him,  had  a  right  to  take  advantage  of  the  defect,  and 
the  swearing  of  the  jury  did  not  waive  it.  If  our  construction  be  cor- 
rect, as  we  think  it  is,  that  until  the  answer  is  filed,  it  is  not  a  part  of 
the  record,  it  follows,  the  jury  were  sworn  before  issue  was  joined, 
and  the  cause  must  be  remanded. 

We  are  always  reluctant  to  yield  to  these  technical  objections,  but 
we  apprehend  great  confusion  would  result,  if  any  other  principle 
was  adopted  in  relation  to  such  matters.  If  papers  can  be  considered 
as  belonging  to  a  cause,  and  the  pleadings  be  made  up  by  a  party 
putting  them  in  the  bundle  without  the  endorsement  of  the  clerk, 
there  will  be  constant  dispute  as  to  the  time  they  are  placed  there, 
and  that  which  the  law  contemplates  to  appear  by  record,  will  have 
to  be  proved,  as  in  this  instance,  by  parol  evidence.  We  think  tbe 
safety  of  suitors  will  be  promoted,  and  we  are  sure  much  confusion 
will  be  avoided,  by  adhering  strictly  to  the  rule  of  considering  them 
as  private,  until  regularly  filed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled,  and  that  the 
cause  be  remanded  to  be  proceeded  in  according  to  law,  the  appellee 
paying  costs  of  appeal. 


Vol.  IV.— 51 
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EASTERN  DISTRICT,  FEBRUARY  TERM,  1830. 


Harty  et  al.  v.  Harty  et  al    VIII,  N.  S.  518. 

A  decree  of  a  court  of  probates  may  be  annnned  by  it. 

A  parent  may  demand  the  adjudication  of  any  property,  held  in  common  with  his 
children. 

COURT  of  Probates  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  by  the  heirs  of  Simon  Harty  for  the  purpose 
of  obtaining  a  decree  to  annul  a  judgment  of  adjudication  of  certain 
property,  (described  in  the  petition,)  which  was  made  to  their  mother 
as  being  common  between  her  and  them  at  the  decease  of  their  father 
and  to  have  said  property  partitioned  off.  Sinnott  was  made  a  defen- 
dant, and  damages  are  claimed  against  him  and  Mrs.  Harty  in  solido 
on  account  of  alleged  misconduct  by  them  in  their  respective  capaci- 
ties of  curatrix  and  tutrix,  and  under  tutor  and  curator  ad  lites.  They 
separated  in  their  answers — the  widow  pleaded  general  denial — and 
Sinnott  to  the  jurisdiction  of  the  court.  The  plea  of  the  latter  was 
sustained,  and  the  suit  as  to  him  was  dismissed.  He  afterwards 
prayed  leave  to  intervene,  alleging  that  his  interest  might  be  affected 
by  the  final  decision  of  the  cause,  and  that  he  believed  it  was  pro- 
ceeding collusively  between  the  plaintiffs  and  their  mother.  He  ob- 
tained the  privilege  of  intervening,  and  after  judgment  in  favor  of 
the  plaintiffs,  took  this  appeal. 
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The  objections  to  the  correctness  of  the  judgment  rendered  by  the 
court  below,  maybe  reduced  to  two:  1.  Want  of  jurisdiction  in 
that  court  ratione  maieHsR.  2.  Complete  legality  in  all  the  proceed- 
ings by  which  the  property  now  in  dispute  was  adjudicated  to  .the 
defendant  Mrs.  Harty. 

To  prove  that  the  probate  court  is  without  jurisdiction  in  actions 
brought  to  rescind  and  annul  judgments,  we  are  referred  to  the  pro- 
visions of  the  Code  of  Practice  on  this  subject.  The  art.  924,  of 
the  3d  title,  enumerates  tlie  cases  in  which  courts  of  probate  have 
exclusive  power:  and  the  following  art.  limits  that  jurisdiction  to 
these  cases,  or  those  mentioned  in  the  remaining  part  of  this  title.  It 
is  believed  that  authority  to  take  cognisance  of  suits  in  which  the 
nullity  or  rescission  of  judgments  is  demanded,  is  not  expressly  given 
in  any  part  of  the  title  of  the  Code  of  Practice  which  treats  exclusively 
of  probate  courts  and  of  their  jurisdiction.  It  is  confined  to  cases 
relating  to  successions,  whether  administered  by  testamentary  execu- 
tors, tutors  or  curators,  and  the  estates  of  persons  intestate,  &c. 

The  adjudication  of  which  the  plaintiffs  complain  in  the  present 
suit,  was  clearly  within  the  province  of  the  court  of  probates;  and  the 
question  now  is,  whether  its  power  extends  to  the  revision  of  that 
judgment  by  means  of  an  action  to  annul  or  rescind  it?  Although 
the  Code  of  Practice  makes  a  distinction  between  the  nullity  and 
rescission  of  judgments,  and  establishes  rules  somewhat  different  in 
relation  to  each;  yet  they  are  so  identical  in  their  effects,  that  they 
niay  properly  be  considered  together  in  a  legal  discussion.  Accord- 
ing to  the  art.  608.  the  nullity  of  a  judgment  may  be  demanded  from 
the  same,  &c.  By  the  art.  616,  the  action  for  rescinding  a  judgment 
must  be  pursued  by  presenting  a  petition  to  the  court  by  which  such 
judgment  was  rendered.  The  art  immediately  preceding  allows  to 
minors  four  years  after  they  have  arrived  to  the  age  of  majority  to 
bring  this  kind  of  action.  The  present  suit  was  commenced  within 
the  time  prescribed  by  law,  and  in  our  opinion  before  the  proper  tri- 
bunal. The  court  below  had  jurisdiction  of  the  case  in  its  origin,  as 
relating  to  a  succession,  and  this  jurisdiction  is  extended  by  the  art. 
616  above  cited,  to  a  revision  of  its  former  judgment. 

In  investigating  the  second  ground  of  opposition  to  the  judgment 
from  which  the  present  appeal  is  taken,  we  must  first  look  into  the 
right  of  the  defendant,  Mrs.  Harty,  to  cause  the  property  of  her  hus- 
band's estate  to  be  adjudicated  to  her  as  being  held  in  common 
between  her  and  his  heirs:  and  secondly,  the  legality  of  the  proceed- 
ings by  which  the  adjudication  was  effected,  must  be  examined.  The 
right  of  a  surviving  parent,  (either  father  or  mother,)  to  cause  pro- 
perty held  in  common  with  his  or  her  minor  children,  to  be  adjudi- 
cated to  the  former,  depends  mainly  on  a  proper  construction  of  the 
act  of  the  legislature,  passed  in  1809,  relative  to  minors.  By  the  2d 
section  of  that  act  it  is  declared  that,  '<  When  the  legitimate  father  or 
mother  of  a  minor  has  an  estate  in  common  with  said  minor,  said 
father  or  mother  may  cause  either  the  whole  or  part  of  said  estate  to 
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be  adjudicated  to  him  or  her,  by  the  judge,  according  to  the  estimated 
value  of  the  inventory,  provided  this  estimation  has  been  made  by 
appraisers  duly  sworn;  and  provided,  likewise,  said  adjudication  be 
deemed  convenient  to  the  interest  of  the  minor,  by  the  assembly  of 
the  family;  and  provided  moreover  the  same  has  been  assented  to  by 
the  under  tutor.'' 

I'he  adjudication  which  the  plaintiffs  require  to  be  annulled,  was 
made  of  property  which  belonged  to  their  father  exclusively,  and 
formed  no  part  of  the  community  of  acquets  and  gains  at  the  time  of 
his  decease.  He,  however,  willed  a  certain  portion  of  it  (by  a  testa- 
ment made  in  due  form,)  to  his  wife,  and  she  subsequently  .inherited 
another  part  by  the  death  of  some  of  her  children,  previous  to  the 

•  adjudication  which  is  now  attacked.  From  these  facts  a  question  is 
raised,  whether  she  held  the  property  which  was  adjudicated  as  an 

•  estate,  in  common  with  her  children  who  were  then  minors,  accord- 
ing to  the  intent  and  meaning  of  the  act.  The  counsel  for  the  ap- 
pellees contend  that  the  privilege  granted  by  this  law  to  a  surviving 
father  or  mother,  must  be  restricted  to  the  community  of  acquets  and 
gains;  and  cannot  legally  be  extended  to  property  common  to  the 
parent  and  children,  under  any  other  title.  •  Whatever  may  have  been 
the  intention  of  the  legislature,  it  is  clear  that  the  act  itself  makes  no 
distinction  with  regard  to  right  ot  title  by  which  an  estate  may  be 
thus  held  in  common.  If  the  provisions  of  the  law  be  wise  in  rela- 
tion to  a  community  of  gains  made  by  partners  in  the  marriage  state, 
it  is  difficult  to  perceive  their  want  of  wisdom,  with  respect  to  any 
other  community  of  property  similarly  situated.  We  therefore  con- 
clude that  the  adjudication  to  Mrs.  Harty  was  made  of  part  of  an 
estate,  subjected  by  law  to  that  mode  of  transfer.  It  now  remains  to 
ascertain  whether  this  transfer  or  alienation  was  made  in  pursuance 
of  the  requisite  formalities.  These  are  prescribed  by  the  provisos  of 
the  act  above  cited.  1.  The  property  to  be  estimated  by  appraisers 
duly  sworn.    2.  The  adjudication  must  be-  declared  convenient  to 

'  the  interest  of  the  minors,  by  a  family  meeting.     3.  It  must  be 

•  assented  to  by  the  under  tutor. 

The  plaintiffs  contend  that  none  of  these  formalities  have  been 
legally  fulfilled.  Their  father  made  a  will  and  appointed  executors, 
whom  he  authorised  to  make  an  inventory  of  his  estate,  without  the 
intervention  of  justice:  in  pursuance  of  this  authority  they  proceeded 

•  to  have  the  property  inventoried  and  appraised,  without  being  assist- 
ed by  the  parish  judge  or  a  notary,  duly  authorised;  but  the  apprai- 
sers verified  their  estimation  by  an  oath,  subsequent  to  the  completion 
of  the  inventory,  and  these  proceedings  were  approved  and  registered 
by  order  of  the  court  of  probates.  We  are  therefore  of  opinion  that 
the  estate  of  the  testator  was  legally  inventoried  and  appraised  by 
appraisers  duly  sworn,  and  that  consequently,  the  first  formality  re- 
quired by  law,  to  give  validity  to  the  adjudication,  has  been  complied 
with.    A  family  meeting  took  place  (in  pursuance  of  an  order  from 

'  the  court  of  probates  to  that  effect)  in  presence  of  a  justice  of  the 
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peace,  who  made  a  process  verbal  of  their  deliberations  and  final 
declaration,  that  the  proposed  adjudication  would  be  convenient  to 
the  interest  of  the  minors,  which  received  the  approbation  of  a  cura- 
tor ad  liiemy  of  those  who  were  above  the  age  of  puberty,  and  under 
tutor  of  one  who  was  under  that  age. 

In  these  respects  the  proceedings  seem  to  have  been  correct;  but 
the  members  of  the  assembly  were  not  sworn. 

It  is  true  that  neither  the  Civil  Code  nor  the  act  of  1809  requires 
this  solemnity;  but  it  is  ordered  by  an  act  of  the  legislature,  passed 
in  1811.  See  3  MartMs  Digest,  p.  182.  This  law  declares  that 
the  property  of  minors  shall  be  kept  unsold,  unless  the  tutor,  with 
the  consent  of  the  under  guardian,  and  of  at  least  five  of  the  nearest 
relations  of  the  minor,  or  of  an  equal  number  of  friends,  if  there  be 
no  relations,  duly  sworn  to  declare  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  that  it  is  for  the  interest  of  the  minor  that  said 
property  or  part  thereof  be  sold.  Since  this  act  has  been  in  force,  it 
is  clear  that  the  decisions  of  family  meetings,  in  relation  to  the  sale  of 
the  property  of  minors,  must  be  made  under  the  solemnity  of  an 
oath,  so  far  as  they  respect  ordinary  sales,  and  that  without  it  such 
sales  might  be  avoided  by  the  minors,  if  their  rescission  should  be 
demanded  within  the  time  prescribed  by  law. 

It  may,  however,  be  questioned,  whether  the  same  formality  is 
required,  to  give  validity  to  the  special  and  extraordinary  mode  of 
alienation  and  transfer  of  property  held  in  common  between  minors 
and  their  surviving  father  or  mother  by  an  adjudication,  according 
to  the  estimated  value  in  the  inventory. 

This  is  a  privilege  granted  to  the  parent,  in  derogation  to  general 
rules,  established  for  the  protection  of  those,  who,  from  want  of  age 
and  experience,  are  supposed  to  be  incapable  of  guarduig  their  own 
interest;  and  ought  to  be  restricted  within  the  precise  limits  of  the 
provisions  under  which  it  is  awarded.  The  alienation  allowed  by 
it,  has  all  the  principal  features  of  a  sale;  parties,  property  and  power. 
The  incapacity  of  the  minor  to  consent,  is  supplied  by  that  of  his 
relations  or  friends,  and  his  under  tutor.  The  law  of  1811  requires 
that  the  consent  on  the  part  of  the  relations  or  friends  should  be 
given  under  the  sanction  of  an  oath;  under  the  rule  of  interpretation, 
that  special  provisions  of  law  are  not  abrogated  by- those  which  are 
general. 

We  are  of  opinion  that  this  rule  is  not  applicable  to  the  present 
case.  The  last  law  requires  the  property  of  minors  to  be  kept  unsold 
if  a  sale  be  not  authorised  by  a  family  meeting  acting  under  oath; 
and  we  have  already  seen  that  an  adjudication  made  to  a  surviving 
father  or  mother,  is  a  sale.  The  oath  prescribed  is  an  additional 
formality,  and  if  not  attended  to  in  the  deliberations  of  assemblies  of 
relations  or  friends,  relative  to  the  sales  of  the  property  of  minors, 
such  decisions  must  be  considered  as  null  and  without  effect. 

The  record  affords  no  evidence  that  the  friends  of  the  plaintiffs 
who  met  to  consider  of  the  propriety  and  convenience  to  the  interest 
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of  the  latter,  (then  minors,)  that  their  property  should  be  adjudicated 
to  their  mother,  were  sworn  as  required  by  law:  and  it  is  believed 
that  the  presumption  (which  is  sometimes  applied  to  the  proceedings 
of  public  officers)  of  every  thing  having  been  rightly  done,  does  not 
supply  the  want  of  this  evidence,  as  such  assemblies  should  rather 
be  considered  to  be  acting  in  a  private  capacity.  The  neglect  to 
comply  with  this  formality,  is  fatal  to  the  adjudication. 

In  relation  to  the  objections  made  to  the  claim  of  Arthemise  Harty 
one  of  the  plaintiffs,  as  having  by  her  acts,  since  she  became  of  age, 
ratified  the  adjudication,  we  are  of  opinion  that  they  will  be  more 
properly  taken  into  consideration  in  the  proceedings  to  be  had  in  the 
partition  decreed  by  the  court  below. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  with  costs,  reserving  to  the  ap- 
pellant any  rights  or  claims  which  he  may  have,  on  that  portion  of 
the  property  to  be  partitioned,  which  may  fall  to  the  share  of  Arthe- 
mise Harty,  should  it  be  made  appear  that  she  has  ratified  the  adju- 
dication to  her  mother. 


Avart  V.  His  Creditors.     VIII,  N.  S.  528. 

A  0oit  to  set  aside  a  mortgage  injarious  to  creditors  is  prescribed  by  tbe  same  timitatkMi 

of  time  as  sait  to  avoid  any  other  oootract. 

FIRST  District. 

Mathbws,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  an  opposition  made  by  a  creditor  of  the 
insolvent  to  the  homologation  of  a  tableau  of  distribution  filed  by  the 
syndics  of  his  estate.  The  cause  was  formerly  before  this  court,  on 
an  appeal  from  a  judgment,  by  which  the  opposition  of  the  complain- 
ant was  dismissed.  See  6  N.  S.  652.  The  judgment  of  the  district 
count  was  then  reversed,  and  the  cause  remanded  to  be  proceeded  in 
according  to  law.  The  opposing  creditor,  on  the  last  trial  in  the 
court  below,  having  obtained  judgment  in  his  favor,  Delasize,  another 
creditor  and  syndic  of  the  insolvent's  estate,  whose  interest  was  ma- 
terially affected  by  said  judgment,  appealed. 

The  opposition  is  made  to  a  privilege  or  preference^  claimed  by  the 
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appellant,  on  the  funds  of  the  bankrupt,  in  consequence  of  a  mort- 
gage, executed  on  the  24th  of  April,  1823.  The  cession  of  his  pro- 
perty was  made,  on  the  4th  of  June  of  the  same  year,  and  the  prin- 
cipal ground  on  which  the  claim  of  privilege  is  opposed,  is  assumed 
under  the  provisions  of  1817,  relative  to  the  voUintary  surrender  of  pro- 
perty, &c.,  which  reprobates  all  unjust  preferences  granted  by  an  insol- 
vent, to  one  or  more  of  his  creditors,  over  the  others,  and  annuls  aU 
acts  and  deeds  executed  by  him,  (with  the  intent  of  giving  such  pre- 
ference) within  the  three  months  next  preceding  his  failure,  &c. 
According  to  this  law,  it  is  contended  on  the  part  of  the  appellant, 
that  the  act  of  mortgage,  although  executed  within  the  lime  prohi- 
bited, can  not  be  declared  null,  without  previously  convicting  the 
insolvent  of  having  thereby  intended  to  give  an  unjust  preference. 
This  appears  to  have  been  the  main  defence  against  the  pretensions 
of  the  appellee  in  the  court  below:  but  since  the  appeal  is  a  peremp- 
tory exception  founded  on  prescription,  as  established  by  art.  1982, 
of  the  Louisiana  Code,  has  been  pleaded,  which  we  believe  to  be 
decisive  of  the  cause.  This  article  is  found  in  the  article  4,  chap.  3, 
sect.  7,  of  the  Code  on  the  subject  of  conventional  obligations.  The 
section  treats  of  contracts  which  may  be  avoided  by  persons  not  par- 
ties to  them;  and  the  first  paragraph  relates  to  ^Xhe  action  of  creditors 
in  avoidance  of  contracts  and  its  incidents.''  The  second  designates 
what  contracts  shall  be  avoided  by  this  action;  and  the  article  cited, 
limits  the  time  within  which  it  may  be  commenced  with  eflfect;  it  is 
expressed  in  the  following  terms:  <'  No  contract  for  securing  a  just 
debt,  shall  be  set  aside  under  this  section,  although  the  debtor  were 
insolvent  to  the  knowledge  of  the  creditor  with  whotn  he  contracted, 
and  although  the  other  creditors  are  injured  thereby,  if  such  contract 
were  made  more  than  one  year  before  bringing  the  suit  to  avoid  it; 
and  if  it  contain  no  other  cause  of  nullity,  than  the  preference  given 
to  one  creditor  over  another.*' 

It  is  evident,  according  to  this  provision,  that  after  the  lapse  of 
one  year,  a  suit  to  avoid  a  contract,  such  as  described  in  the  act, 
would  be  barred.  The  application  to  the  court  below,  in  the  present 
instance,  to  annul  the  contract  of  mortgage  (by  which  the  appellant 
obtained  the  preference  complained  of)  on  account  of  injury  to  the 
other  creditors  of  the  insolvent,  is  not  made  directly  in  the  form  of 
an  action,  to  have  the  contract  set  aside.  But  in  our  opinion,  it  is 
virtually  the  same  thing.  In  concursOy  a  mixed  proceeding  takes 
place  between  the  insolvent  and  his  creditors,  and  the  latter  as 
opposed  to  each  other.  In  the  event  of  a  contest  between  the  mass 
of  creditors  and  any  one  of  them,  by  which  the  apparent  rights  of 
the  individual  are  assailed,  the  first  would  hold  the  place  of  plain- 
tiffs; the  same  would  be  the  situation  of  any  one  of  the  creditors 
who  should  claim  the  interference  of  the  court  to  set  aside  any  instru- 
ment on  the  ground  of  unjust  preference,  or  legal  fraud,  executed  in 
favor  of  another.  Viewed  as  a  plaintiff,  he  would  be  subject  to  all 
constructions  and  disabilities,  which  appertain  to  a  person  who  com- 
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meDces  an  original  action;  consequently  the  same  prescription  is 
alike  applicable  to  such  a  demand  made  either  collaterally  or  directly. 
In  the  present  case,  we  have  been  unable  to  discover  any  thing  which 
can  shelter  the  appellee  from  the  operation  of  the  prescription  invoked 
against  him.  He  received  a  dividend  of  the  insolvent's  estate,  as  a 
chirographic  creditor,  in  pursuance  of  a  tableau  of  distribution,  filed 
on  the  20th  of  December,  1825.  On  the  2d  of  January,  1826,  that 
tableau  was  amended,  at  the  suggestion  of  his  comisel,  so  as  to  place 
him  thereon,  as  a  creditor  to  a  larger  amount  than  had  hitherto 
appeared  in  his  favor;  the  present  opposition  was  not  filed  until  the 
28th  of  April,  1827. 

In  the  judgment  heretofore  rendered  in  this  court,  the  present  plea 
of  prescription  was  not  taken  into  consideration;  it  was  not  pleaded. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
ther ordered,  that  the  opposition  of  the  opposing  creditor  and  appel- 
lee be  dismissed,  at  his  costs  in  both  courts. 

Dt  Artnas^  for  the  plaintiflT. 

Seghers^  for  the  defendants. 


Clamagaran  v.  Sacerdotte.     YIII,  N.  S.  633. 

A  debtor  who  makes  a  concordat  with  his  creditors,  must  pay  the  expenses  of  coUectlDg 

the  debts  assigned  to  the  trustees. 
He  is  not  responsible  for  fees  paid  gratuitously  to  counsel 
Evidence  may  be  given  to  show  that  money  was  paid  previous  to  the  day  on  which  the 

receipt  is  executed. 

FIRST  District. 

PoHTBB,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  some  years  since,  was  in  embarrassed  circumstances, 
and  being  unable  to  discharge  his  debts,  made  an  arrangement  with 
his  creditors,  by  which,  time  was  accorded  him  to  pay  them.  The 
conditions  of  this  indulgence,  among  other  things,  were,  that  he 
should  place,  in  the  hands  of  persons  designated  by  the  creditors, 
notes  due  to  him  for  the  sale  of  landed  estate,  and  that  these  agents 
should  have  the  power  to  collect  the  rents  of  certain  houses  belong- 
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ing  to  the  defendant.  He  was  also  to  pay  into  their  hands,  a  sum 
of  money,  sufficient,  with  the  notes  and  rents  already  stated,  to  dis- 
charge the  principal  of  the  debts  due  by  him;  the  interest  being 
abandoned.  Out  of  these  moneys  the  agents  were  to  pay  the  cred- 
itors, according  to  the  rank  which  their  respective  demands  entitled 
them  to  hold  on  their  debtor's  estate.  The  plaintiff,  together  with 
one  Macarty,  was  designated  by  the  creditors  in  the  act.  They  are 
called  syndics,  throughout  the  whole  of  it,  and  are  authorised  to  raise 
mortgages  on  his  estate,  which  he  was  about  to  sell,  and  receive.»a 
mortgage  from  him,  on  the  property  which  he  was  partly  to  receive 
in.  exchange  for  it.  Macarty,  soon  after  the  execution  of  the  act, 
died,  and  the  plaintiff  was  empowered  by  the  creditors,  to  act  alone. 
He  did  so,  and  brought  this  action,  as  well  in  his  own  name  as  in 
that  of  the  other  creditors,  to  compel  the  defendant  to  pay  the  ba- 
lance due  by  him,  after  crediting  him  with  the  amount  received  on 
the  notes,  and  on  the  rents  of  the  houses. 

The  defendant,  in  his  answer,  denies  that  the  other  creditors  had 
authorised  the  plaintiff  to  sue  him;  and  averred  that  he  was  indebted  to 
the  respondent,  for  which  he  prayed  judgment  in  reconvention.  The 
names  of  these  creditors  were  subsequently  struck  from  the  record, 
on  application  of  the  petitioner,  and  the  cause  continued  between 
him  and  the  defendant. 

There  have  been  three  trials  in  the  court  below,  and  as  many  ver- 
dicts in  favor  of  the  plaintiff.  In  the  first,  the  jury  found  for  the 
plaintiff  the  sum  of  230  dollars  77  cents,  but  the  court  below  granted 
a  new  trial.  In  the  second,  the  verdict  was  for  1560  dollars  21  cents. 
On  appeal,  the  judgment  rendered  in  conformity  therewith,  was  re- 
versed, and  the  cause  remanded.  It  now  returns  to  us  with  a  verdiqt, 
and  judgment  thereon,  for  404  dollars. 

The  points  in  dispute  between  the  parties,  are  three.  The  first  is 
in  relation  to  the  commission  claimed  by  the  plaintiff,  tor  transacting 
the  business  of  the  defendant.  The  second,  is  in  respect  to  a  fee 
paid  to  the  counsel,  by  the  petitioner,  for  advice,  &c.  The  third,  re- 
lates to  a  credit  of  500  dollars,  to  which  the  defendant  says  he  is  en- 
titled, and  which  he  insists  the  plaintiff  has  not  allowed  him. 

I.  The  character  in  which  the  plaintiff  acted,  and  his  right  to  fees, 
for  collecting  rents,  raising  mortgages,  and  paying  over  the  moneys  re- 
ceived by  him,  has  been  the  subject  of  vehement  contestation  at  the 
bar.  His  counsel  has  placed  his  claim  to  remuneration,  on  the 
ground  of  his  being  called  syndic,  in  the  act  of  concordat,  and  insists 
that  the  appellation  thus  bestowed  on  him,  conferred  a  right  to  all 
the  compensation  which  the  law  grants  to  agents  of  this  kind,  when 
the  debtor  makes  a  ctssio  bonorum;  but  to  this  position  we  can  not 
accede.  The  statute  only  gives  commissions  to.  syndics  who  are 
appointed  under  the  act  by  which  the  rate  of  these  commissions  are 
established.  Agents  appointed  in  any  other  case,  or  in  any  other 
.mode,  may  have  a  claim  to  compensation  frotn  their  principal,  for 
.services  rendered,  but  they  can  not  demand  it  under  the  provisionis 
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of  the  act  in  relation  to  insolvent  debtors,  because  they  are  not  acting 
in  the  cases  provided  for  by  the  statute. 

Equally  unsupported  do  we  consider  the  argument  of  the  defend- 
ant, that  the  concordat  amounted  to  a  dation  en  paiemenL  We 
have  examined  with  attention,  the  act,  and  we  are  satisfied  no  such 
deduction  can  be  made  from  it.  In  no  part  of  the  instrument  do  the 
creditors  declare  that  their  claims  are  discharged,  nor  is  there  any 
thing  found  in  it  to  induce  us  to  conclude  they  received  the  pro- 
x^ise  of  the  defendant,  to  pay  them  in  the  manner  therein  stated,  as 
payment  of  their  credits.  On  the  contrary,  the  opposite  conclusion 
may  be  fairly  drawn  from  it.  The  whole  contract  is  executory. 
The  defendant  promises  to  put  the  syndics  in  possession  of  the  notes 
to  be  given  in  the  sale  of  his  property  to  Andry;  he  engages  that  the 
rents  which  they  are  authorised  to  collect  from  his  tenants,  will 
amount  to  1000  dollars  a  year;  and  that  if  they  do  not,  he  will  annu- 
ally naake  good  the  defect.  At  the  expiration  of  three  years,  he 
promises  to  pay  the  sum  of  3400  dollars,  to  complete  the  amount  due 
to  his  creditors. 

After  these  stipulations,  and  some  others  not  necessary  to  be  set 
out,  the  creditors  declare  that  ^  au  mot/en  du  present  concordat  ei 
son  execution;*'  **  in  consequence  of  the  present  concordat,  and  its 
execution,  the  mass  of  the  creditors  abandon  to  Sacerdotte,  all  interest 
due  them  up  to  that  day,  on  their  respective  credits,  and  the  said  cred- 
itors grant  him  a  delay  of  three  years,  to  pay  the  whole  amount  of 
the  capital,  and  do  also  release  and  abandon  to  him,  all  the  interest 
which  might  accrue  to  them  until  the  end  of  three  years." 

The  final  release  of  the  debtor  is  thus  made  to  depend  expressly 
on  the  execution  of  the  .concordat  If,  then,  the  notes  arising  from 
the  sale  of  the  property,  had  not  been  delivered  up  to  the  syndics;  if 
the  rents  had  not  annually  amounted  to  1000  dollars,  or  the  defend- 
ant had  not  supplied  the  balance  that  might  be  wanting;  and  finally, 
if  the  3400  dollars  had  not  been  paid,  as  promised  by  him,  we  think 
it  quite  clear,  the  original  claims  of  the  creditors,  which  were  sus- 
pended by  the  concordat,  would  have  revived  in  full  force.  And 
hence  we  conclude  that  this  part  of  the  defence  furnishes  no  ground 
for  sajring  the  defendant  had  no  interest  in  the  collection  of  the  debts 
placed  in  the  hands  of  the  agent,  and  was  not  responsible  for  the  ex- 
penses attending  it. 

Each  party  has  insisted  the  plaintiff  was  the  agent  of  the  other. 
In  this,  as  in  many  other  instances,  truth  lies  between  the  litigants* 
He  was  the  agent  of  both,  for  both  had  an  interest  in  seeing  the 
moneys  collected,  and  the  claims  liquidated.  The  plaintiff  was  the 
agent  of  the  creditors,  in  receiving  the  money  from  the  defendant, 
and  in  paying  it  over  to  them.  He  was  the  agent  of  the  defendant 
in  collecting  money  from  others;  As  the  latter  was  compelled  to 
make  good  the  deficit  which  might  exist,  he  had  a  right  to  call  on 
the  former  for  an  account,  and  could  have  forced  him  to  have  fur- 
nished it.    We  are  unable  to  dLstinguish  this  case  from  several  others 
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decided  in  this  court,  where  attorneys,  charged  with  the  collection  of 
debts,  have  received  from  the  debtor,  obligations  to  put  in  suit,  out 
of  the  funds  proceeding  from  which,  they  were  to  discharge  the 
claims  first  placed  in  their  hands.  In  such  cases,  we  have  uniformly 
considered  that  the  expenses  of  collection,  should  be  borne  by  the 
party  who  placed  the  obligations  in  the  hand  of  the  agent,  to  dis- 
charge his  debt.  The  legal  correctness,  and  the  equity  too,  of  such 
a  rule,  where  there  exists  no  express  stipulation  to  the  contrary,  we 
think  can  not  be  doubted.  See  Johnson  t^.  Stirling,  3  N,  S,  483; 
Benson  v.  Skipp,  5  Jbid.  154;  O'Connor  t^.  Bernard,  6  Ibid.  672. 

To  the  services,  therefore,  rendered  to  the  defendant,  in  making 
the  collections,  we  think  the  plaintiff  has  a  right  to  claim  compensa- 
tion from  him,  and  we  see  nothing  in  the  record  which  enables  us  to 
say  the  jury  placed  too  high  an  estimate  on  them. 

II.  The  next  matter  in  dispute,  is  the  fee  of  500  dollars  paid  to  an 
attorney.  In  the  account  of  the  plaintiff,  this  charge  is  made  as  fol- 
lows: "  Paid  to  P.  A.  Cuvillier,  for  his  fees,  as  well  for  bis  services 
rendered  to  the  insolvent,  in  the  cession  of  his  property,  as  for  those 
rendered  to  the  syndics  posterior  to  the  failure." 

There  never  was  any  cession  made  by  the  defendant  of  his  effects. 
A  respite  was,  it  is  true,  obtained  previous  to  the  concordat,  under 
which  the  plaintiff  acted,  and  if  it  were  for  the  services  rendered  by 
the  attorney,  in  procuring  that  respite,  we  think  the  payment  was 
erroneously  made.  The  defendant  had  a  right  to  settle  bis  own  ac- 
count with  the  attorney  for  these  services.  The  appellee  could  not 
l^ally  do  so,  unless  it  was  for  the  benefit  of  the  appellant,  or  at  his 
request,  neither  of  which  is  shown  here.  Then  as  to  the  services 
rendered  since  the  concordat,  we  think  that  if  the  plaintiff,  as  agent 
of  the  defendant,  has  expended  money  in  discharging  the  duty  de- 
volved on  him,  it  is  right,  and  law,  the  latter  should  reimburse  him. 
But  this  money  must  not  have  been  gratuitously,  but  necessarily 
expended,  and  the  necessity  can  not  be  presumed,  it  must  be  proved, 
to  enable  the  agent  to  recover.  That  has  not  been  done  in  this  in- 
stance. There  is  no  proof  that  any  difSculty  occurred  in  collecting 
the  debts;  that  any  of  the  debtors  were  in  default;  any  suits  brought; 
any  compromises  made;  any  thing  on  which  legal  advice  could  be 
required.  The  attorney,  indeed  swears,  he  had  fifty  consultations 
with  the  plaintiff;  on  what  subjects  we  are  not  informed,  and  these 
conversations  the  defendant  should  not  pay  for,  unless  they  were 
necessary  for  the  execution  of  the  business  entrusted  to  the  plaintiff. 

III.  Before  entering  on  the  merits  of  the  last  subject  of  contesta- 
tion, which  relates  to  a  credit  claimed  by  the  defendant,  for  500  dol- 
lars, it  is  necessary  to  dispose  of  a  bill  of  exceptions,  taken  to  the  tes- 
timony of  a  witness,  on  the  part  of  the  plaintiff,  who  proved,  that  the 
money,  for  which  he  had  given  a  receipt,  had  been  credited  to  the 
defendant,  previous  to  its  date.  His  testimony  was  objected  to,  as 
proving  against,  and  beyond  the  contents  of  the  written  document. 

We  are  of  opinion  the  court  did  not  err.    The  receipt  is  in  these 
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words:  J^ai  recu  de  M.  Sacerdotte^  la  somme  de  cinq  cent  pimstres 
sur  ce  qu*il  me  doiL  Nouvelle  Orleans^  18  Maij  1824.  P.  H.  Cla- 
mageran.  The  act  is  a  private,  not  a  public  one.  The  prohibition 
in  our  Code,  against  the  reception  of  evidence,  against  or  beyond 
what  is  contained  in  written  instruments,  applies  particularly  to  those 
which  relate  to  real  estate.  Those  in  relation  to  personal  property 
are  governed  by  the  general  rules  of  evidence.  In  that  system  of 
jurisprudence,  from  which  we  have  derived  our  principles  in  relation 
to  proof,  receipts  are  considered  as  exceptions  to  the  general  rule,  and 
parol  evidence  may  be  given  to  explain,  or  even  to  contradict  them. 
Without  adopting  that  exception  to  its  whole  extent,  we  can  find 
sufficient  reason  for  admitting  the  parol  evidence  in  this  instance. 
Proof,  that  the  money  had  been  paid  at  a  previous  time,  did  not  con- 
tradict the  time  of  the  receipt,  for  it  does  not  say  the  money  was  paid 
on  that  day.  It  only  affords  a  presumption  of  it.  Starkie  on  Evi- 
dence, p.  4,  1044;  1  N.  S.  145;  2  Ibid.  378;  5  Ibid.  68;  9  Ibid.  310; 
8  Ibid.  389. 

On  the  merits  of  this  point,  we  concur  with  the  jury.  We  think 
they  did  not  err  in  concluding  the  money  had  been  paid,  previous  to 
the  date  of  the  receipt,  and  crediting  in, account,  at  the  time  it  was 
paid. 

Much  has  been  said  by  the  counsel  on  both  sides,  of  the  influence 
which  the  verdict  of  the  jury  should  have  on  our  deliberatious.  We 
thought  the  jurisprudence  of  the  court  so  firmly  established  in  this 
matter,  and  so  ^ell  understood,  that  it  scarcely  afforded  room  for 
aberration  at  this  day.  The  verdict  of  a  jury  has  great  weight  in 
all  cases,  when  questions  of  fraud,  or  damages,  are  involved.  It 
turns  the  scale,  when  the  evidence  is  conflicting  on  matters  of  fact, 
and  the  truth  doubtful;  but  it  has  no  influence,  nor  should  it  have 
any,  where  the  facts  being  established,  the  rights  of  the  parties  depend 
on  the  law  arising  out  of  them.  In  such  cases,  the  conclusions  of  the 
court  can  be  more  safely  relied  on,  than  those  of  the  country.  Such 
is  the  instance  before  us.  The  jury  have  erred, in  allowing  the  plain- 
tiff credit  for  a  sum  of  money  paid  by  an  agent,  without  any  evidence 
that  this  money  was  necessarily  expended  for  the  benefit  of  the  prin- 
cipal. 

This  sum  of  500  dollars  deducted,  the  moneys  paid  by  the  plain- 
tiff, on  account  of  the  defendant,  and  his  own  claim,  amounted  to 
4091  dollars  74  cents.  '  He  has  received  13,804  dollars,  andiscon- 
sequetitly  entitled  to  judgment  for  the  balance,  205  dollars  74  cents, 
deducting  171  dollars  74  cents  the  balance  on  another  account. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  do  receive  of 
the  defendant,  the  sum  of  thirty-three  dollars,  with  costs  in  the  court 
below,  except  those  occasioned  by  making  other  parties  plaintiffs: 
these,  with  the  costs  of  the  appeal,  to  be  paid  by  the  defendant. 

Camm^  for  the  plaintiff. 

Seghersy  for  the  defendant. 
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Gasquet  el  at  v.  Johnston.     VIII,  N.  S,  544, 

A  confession  of  jacfgment  which  will  preclude  the  necessity  of  filing  an  answer,  or  form- 
iog  the  eonieslaiio  lUis,  can  only  be  made  by  the  defendant  or  one  specially  authorised 
to  that  effect. 

FIRST  District. 

.  PoRTBR,  J.9  delivered  the  opioioQ  of  the  court* 

The  defendant.in  this  case,  took  a  rule  on  the  plaintiffs  to  show 
Qause  why  the  judgment  rendered  against  him  should  not  be  set 
aside,  on  the  ground  of  certain  irregularities  practised  in  obtaining  it. 
The  court  beli^w  after  hearing  testiooony,  ordered  the  rule  to  be  dis- 
charged. 

The  petition  of  appeal  is  <<  from  a  certain  judgment  rendered  against 
him/'  the  defendant.  It  has  been  contended  that  this  appeal  only 
brought  legality  and  correctness  of  the  judge's  decision  in  relation  to 
the  rule  before  us;  that  the  merit  of  the  original  judgment  could  not 
be  inquired  into. 

We  think  otherwise.  The  rule  to  show  cause  why  the  judgment 
should  not  be  set  aside,  and  the  order  of  the  court  discharging  it,.caa 
not  be  distinguished,  for  the  purpose  for  which  we  are  now  consider- 
ing them,  from  the  ordinary  motion  made  for  a  new  trial.  An  appeal 
fiom  the  judgment  rendered  in  the  latter  case,  has  never  been  sup^ 
ppsed  an  appeal  solely  from  the  decision,  or  an  attempt  to  abstain  a. 
revision  of  it.  The  terms  used  in  the  petition  of  appeal,  we  think, 
apply  more  pertinently  to  the  judgment  rendered,  than  to  an  order 
to  discharge  a  rule  to  show  cause. 

The  case  commenced  by  attachment,  and  an  attorney  was  appoint- 
ed to  defend  the  absent  debtor.  The  agent  left  the  city  during  the 
summer  months;  pending  his  absence,  a  paper  was  forwarded  by  the 
defendant  to  another  person,  containing  the  following  declaration: 
"  I  confess  judgment  on  the  following  attachments."  The  first  enu- 
merated is  that  which  was  levied  by  the  plaintiff  in  this  suit. 

The  instrument  concludes  with  an  authorisation  to  the  sheriff  of 
New  Orleans,  to  proceed  forthwith  to  sell  any  goods  in  his  posses- 
sion to  satisfy  the  attachments,  and  pay  the  amount  over  to  the  cre- 
ditors or  their  agents. 

On  the  same  sheet  of  paper  was  a  power  of  attorney  to  the  coun- 
sel who  had  been  appointed  by  the  county,  authorising  him  to  sell  or 
cause  to  he  sold,  the  goods  belonging  to  the  principal,  in  the' hands  of 
the  sheriff — to  confess  judgment,  on  said  attachments  if  necessary, 
and  to  do  all  other  acts  necessary  to  carry  the  power  into  effect. 
Vol.  IV.-52 
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This  paper  came  to  the  individual  to  whom  it  was  directed,  daring 
a  sickness  which  terminated  by  his  death.  After  his  decease,  the  per- 
son who  was  authorised  to  open  his  letters,  on  discovering  the  nature 
of  the  instrument,  gave  information  of  its  contents  to  the  plaintiffs, 
and  by  their  advice,  and  that  of  their  attorney,  he  deposited  it  in  court 

Shortly  after  it  was  placed  there,  the  plaintiffs  had  judgment  en- 
tered up  on  the  demand  in  the  petition,  on  the  ground  of  the  confes- 
sion contained  in  the  document  already  referred  to.  The  instrument 
purported  to  be  executed  before  a  notary,  in  Nashville,  Tennessee, 
but  owing  to  its  not  being  signed  by  witnesses,  it  had  not  the  force 
of  an  authenticated  act:  and  testimony  was  called  and  heard,  to  esta- 
blish the  verity  of  the  defendant's  signature. 

The  use  which  the  plaintiffs  made  of  the  confession  or  acknow- 
ledgment thus  obtained,  has  been  objected  as  irregular  and  unautho- 
rised, and  as  giving  them  a  preference  in  obtaining  judgment,  con* 
trary  to  the  intention  of  the  debtor,  who  desired  that  all  his  creditors 
should  share  alike  in  the  goods  attached. 

We  think  from  the  whole  tenor  of  the  act  thatsnch  was  the  defen- 
dant's intention,  and  we  are  of  opinion  the  judgment  was  irregularly 
obtained.  A  technical  confession  of  judgment  which  will  preclude 
the  necessity  of  filing  an  answer,  or  forming  the  conlestafh  litis  can 
only  be  made  by  the  defendant,  or  some  one  authorised  by  him  to 
that  effect.  The  document  in  the  plaintiffs'  hands,  can  be  considered 
in  no  other  light,  than  evidence  of  the  debt  claimed;  and  as  such,  it 
could  only  be  used  by  them  on  the  trial  of  the  cause  contradictorily 
with  the  defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  he  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered  and  decreed,  that  this  cause  be  remanded,  to  be  proceed- 
ed in  according  to  law,  the  appellee  paying  the  costs  of  the  appeal. 
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Touni6  d  al  v.  Lee  et  al.    YIII,  N.  S.  548. 

IVespetters  cannot  call  in  warranty  thciae  onder  whote  authority  they  acted. 

The  corporation  of  New-Orleans  have  the  right  to  consider  an  act  in  violation  of  their 

ordinances  relative  to  the  port  of  New  Orleans,  as  a  nuisance,  and  have  the  power  to 

abate  it 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  defendants,  acting  under  the  order  of  the  mayor  of  the  city  of 
New  Orleans,  cut  loose,  and  turned  adrift,  a  raft  of  wood,  belonging 
to  the  plaintiffs,  which  they  had  moored  in  the  port  opposite  Fau- 
boui^  St.  Mary,  and  suffered  to  remain  there  for  a  longer  period  of 
time,  than  the  city  ordinance  permitted. 

The  defendants  pleaded,  that  they  were  acting  as  officers  of  the 
corporation,  under  orders  from  the  head  of  it.  They  prayed  that  the 
mayor,  alderman  and  inhabitants  of  the  city,  might  be  cited  in  war- 
ranty, and  they  discharged.  The  court  correctly  refused  this  demand. 
Trespassers,  or  those  accused  of  trespassing  on  the  rights  of  others, 
cannot  relieve  themselves  from  responsibility,  by  pleading,  in  defence, 
the  authority  of  third  persons. 

The  jury  found  a  verdict  for  the  defendants,  and  the  plaintiffs  ap- 
pealed, after  having  fruitlessly  attempted  to  have  the  verdict  set 
aside,  and  a  new  trial  granted  in  the  court  below. 

The  cause  presents  two  questions.  First,  of  fact:  whether  the  raft 
was  moored  opposite  the  levee,  in  a  place  forbidden  by  the  city  regu- 
lations, and  had  remained  there  a  sufficient  length  of  time,  to  be  ob- 
noxious to  their  penalties:  and  secondly,  of  law,  whether  the  ordi- 
nance was  constitutional.  The  first  we  consider  correctly  settled,  by 
the  verdict  of  the  jury,  and  shall  proceed  to  examine  the  second. 

We  have  no  doubt  the  ordinance  of  the  city  council  was  constitu- 
tional in  its  prohibtion,  and  the  remedy  it  accorded  for  a  violation  of 
it.  It  is  essential  to  the  good  police  of  the  city,  and  the  general  con- 
venience, that  the  corporation  should  be  vested  with  the  .power  to 
prescribe  what  portion  of  the  port  is  appropriated  to  particular  craft, 
and  for  what  length  of  time,  and  on  what  conditions  they  can  remain 
in  the  place  assigned  them.  This,  indeed,  the  appellants  have  not 
much  contested,  but  it  has  been  strenuously  contended,  that  the  remedy 
was  a  violation  of  the  fundamental  law  of  the  state,  because  it  de- 
prived the  citizen  of  his  property,  without  a  judgment  of  the  court, 
pronounced  after  hearing  him,  or  giving  him  an  opportunity  to  be 
heard.    As  the  corporation  had  the  power  of  making  regulations  as 
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to  the  place  where  rafts  of  wood  should  land,  and  how  long  they 
might  remain,  they  had^in  ourjudgment,  the  right  to  consider  a  vio- 
lation of  their  ordinance  on  these  matters,  as  anuisapce,  and  to  treat 
it  accordingly.  Counsel  has  read  from  dd  Blackstone  to  show  that 
the  act  of  the  defendants  does  not  fall  within  the  definition  of  a  nui- 
sance. The  nuisances  treated  of  in  the  passage  cited,  are  those  which 
are  private.  The  offence  of  the  plaintiffs  falls  within  the  class  of 
public  ones.  The  same  author  specifies,  as  one  of  the  latter  kind, 
'^  annoyances  in  public  rivers,  rendering  the  same  inconvenient'^ 
But  it  was  said,  the  evidence  showed  that  no  inconvenience  resulted 
from  this  raft,  at  the  time  it  was  moved;  owing  to  the  state  of  the 
waters,  the  batture,  and  other  causes.  This  may  be  so,  and  the  plain- 
tiffs' case  not  be  made  stronger,  because  the  court  were  bound  to  con- 
clude, that  in  general,  it  is  inconvenient  to  the  public,  and  a  nui- 
sance, that  rafts  of  wood  should  remain  longer  than  48  hours,  where 
this  was  placed.  The  city  council,  in  whom  the  right  of  legislation 
is  vested,  have  said  so  by  their  ordinance,  and  as  they  have  made  no 
exception,  we  can  make  none.  If,  in  the  greater  number  of  instances, 
the  public  convenience  is  opposed  to  mooring  rafts  where  the  defend- 
ants placed  theirs,  the  corporation  had  a  right  to  consider  all  such,  and 
place  all  under  the  same  penalties.  They  may  have  wisely  considered, 
that  the  introduction  of  any  exception  into  the  ordinance,  would 
have  defeated  its  object,  and  that  the  inconvenience  of  settling 
whether  particular  qases  came  within  the  exception,  would  be  a 
greater  inconvenience  to  the  public,  (of  which  the  plaintiffs  form  a 
part)  than  a  prohibition  which  embrad^  all  cases.  Considering, 
therefore,  the  act  of  the  defendants,  permitting  the  raft  of  wood  to 
Ue  longer  in  a  place  than  the  regulations  of  the  city  authorised,  as 
producing  a  nuisance  which  was  public  in  its  nature,  any  person, 
and  more  especially  the  city  authorities,  had  a  right  to  abate  it: 
because,  in  the  language  of  the  great  judge  and  constitutional  lawyer 
already  quoted,  '^  injuries  of  this  kind,  which  obstruct  or  annoy  such 
things  as  are  of  daily  convenience  and  use,  require  an  immediate 
remedy;  and  cannot  wait  for  the  slow  progress  of  the  ordinary  forms 
of  justice.''     3  Blackstone's  Comra.  5,  216;  4  Ibid.  167. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

CanoTij  for  the  plaintiffs. 

Mareau  and  Jirmar^  for  the  defendants. 
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Winter  t^.  CorporatioD  of  Donaldsonville. 

VIII,  N.  8.  553. 

SECOND  District 

Decided^  that  the  act  of  1S23  professedly  changed  the  limits  of 
Donaldson,  as  fixed  by  the  act  of  181 3,  and  Winter's  land  was  ex- 
cluded by  the  last  legislation. 


Flower  v.  O'Connor.     VIII,  N.  S.  555. 

THIRD  District,  Judge  of  the  Second  presiding. 

Htid^  that  to  repel  the  plea  of  coverturty  the  wife's  petition  to  be 
admitted  as  heir,  accompanied  by  the  husband's  authorisation,  is  ad- 
missible evidence. 

The  property  of  the  succession,  when  received  by  the  wife,  is 
paraphernal,  which  she  may  administer  herself,  nor  ask  her  husband's 
approbation. 

By  Martin,  J. — We  cannot  agree  with  the  appellee's  counsel, 
that  the  983d  article  of  the  new  ('ode  refers  to  the  acts  mentioned  in 
the  third  paragraph  of  the  preceding  article,  as  evidence  of  a  tacit 
acceptance  of  a  succession.  The  collection  of  the  actual  debts  of  a 
succession,  the  sale  of  the  goods,  the  payment  of  the  passive  debts 
are  all  facts,  or  acts,  which  may  be  given  in  evidence,  to  charge  a 
party  as  heir,  and  show  that  he  tacitly  accepted  the  succession. 

The  983d  article  refers  to  instruments  in  written  acts,  which  are 
stated,  in  the  second  paragraph  of  the  preceding  article,  as  evidence 
of  an  express  acceptance. 


5S' 
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BusseU  et  td.  v.  HaU.     YHI,  N.  S.  558. 

FOURTH  District,  Judge  of  the  Second  presiding. 
The  principle  that  want  of  consideration  may  be  proved  between 
the  maker  and  payee  of  a  note  fully  recognised. 


Walker  ».  Vanwinkle  et  al.    VIII,  N.  S.  560. 

It  ii  always  io  time  for  the  defendant  to  move  for  the  diaaolataon  of  an  iajuictiaa«  lor 

matter!  appearing  on  Uie  &ce  of  the  petition. 
It  may  be  done  ailer  an  answer  put  in. 

The  assignee  of  leased  premisesi  may  remote  the  leasee  by  nsmmary  praoess. 
lib  matter  what  may  he  tiie  valve  of  the  improvements  placed  en  the  premises^  the  jos- 

tioa  of  the  peace  has  jarisdiiitAon  under  the  oet  of  1819. 

.FOURTH  District,  Judge  of  the  Second  presidiag. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  states  that  he  leased  from  one  Stewart,  four  acres  of 
.land  on  the  Mississippi  river,  for  an  indefinite  period  of  time,  and 
that  confiding  in  his  lessors  remaining  proprietors  of  the  premises,  he 
put  valuable  improvements  on  them  to  the  value  of  700  dollars. — 
That  at  the  time  of  the  lease  the  property  was  mortgaged,  and  has 
been  since  sold  by  the  mortgagee.  That  the  purchaser,  at  the  public 
•ale  made  in  virtue  of  an  execution  issued  on  the  act  of  mortgage, 
has  procured  an  order  from  a  justice  of  the  peace  to  dispossess  the 
petitioner,  and  that  he  fears  the  sheriff  will  carry  it  into  execution. — 
The  petition  avers,  that  the  purchaser  must  pay  the  value  of  the  im- 
provements before  he  can  evict  the  possessor;  aind  concludes  by  a 
prayer  for  an  injunction. 

The  defendant,  Montgomery,  who  had  bought  the  premises,  an- 
swered, by  praying  that  the  injunction  be  dissolved,  as  granted  in  a 
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CiM  where  no  such  process  is  allowed  by  law,  and  by  a  court  not 
having  jurisdiction. 

On  the  merits  he  denied  all  the  allegations  in  the  petition,  except 
some  facts  not  necessary  to  set  forth;  and  concluded  by  a  demand  in 
reconvention. 

After  issue  thus  joined,  the  defendant  moved  to  dissolve  the  m« 
junction,  on  the  matters  appearing  on  the  face  of  it.  The  court,  not* 
.withstanding  the  opposition  of  the  plaintiff,  went  into  the  inquiry, 
and  the  correctness  of  this  proceeding,  is  the  first  question  for  our 
decision. 

We  think  the  court  did  not  err.  It  is  always  in  time  lor  a  motioa 
to  dissolve  an  injunction,  on  the  facts  alleged  in  the  petition.  The 
defendant's  denial  in  the  answer  of  the  truth  of  the  plaintiff's  state* 
ments,  did  not  preclude  him  from  subsequently  admitting  them  to  be 
true.  Nor  is  there  any  force  in  the  objection,  that  the  cause  having 
been  submitted  to  a  jury  by  tlie  pleadings,  the  injunction  could  noi 
be  dissolved  uritii  they  passed  on  it.  The  only  object  of  an  investi- 
gation before  them,  viz.,  the  ascertaining  of  the  truth  of  the  facts  at 
issue,  ceased  by  an  admission,  on  the  part  of  the  defendant,  of  the 
truth  of  the  plaintiff's  allegations. 

The  court,  after  hearing  the  parties,  dissolved  the  injunction,  and 
the  plaintiff  appealed. 

In  this  court  he  has  principally  relied  on  two  grounds. 

1.  That  the  remedy  given  by  the  act  of  assembly,  is  limited  to 
the  immediate  lessee,  and  does  not  extend  to  those  who  acquire  from 
him. 

2.  That  the  plaintiff 's  demand  for  improvements,  placed  the  case 
out  of  the  jurisdiction  of  a  justice  of  the  peace. 

The  counsel  for  the  appellant  has  presented  this  case  to  our  con- 
sideration, on  the  act  of  assembly  passed  the  3d  of  March,  1819,  and 
has  argued  on  the  particular  phraseology  of  the  statute,  that  it  was 
the  intention  of  the  legislature  to  confine  the  privilege  of  removing 
the  lessee  by  summary  process  to  the  itnmediate  lessor — and  that  it 
did  not  extend  to  his  assignees.  There  has,  however,  been  later 
legislation  on  the  subject  than  the  act  cited  in  argument,  and  upon 
a  proper  construction  of  it,  depends  the  rights  of  the  parties.  By  the 
26S.'id  article  of  the  Louisiana  Code,  it  is  provided,  "  When  the  lessor 
has  given  notice  to  the  lessee,  in  the  manner  described  by  law,  to 
quit  the  property,  and  the  lessee  persists  in  remaining  on  it,  the  lessor 
may  have  him  summoned  before  a  justice  of  thepeace,  and  condemned 
to  depart;  and  if,  three  days  after  notice  of  the  judgment,  he  has 
not  obeyed,  the  justice  of  the  peace  may  order  that  he  shall  be  ex- 
pelled, and  that  the  property  Shall  be  cleared  by  the  constable,  at 
his  expense." 

We  are  of  opinion  that  the  lessor,  and  the  representatives  and 
assigns  of  the  lessor,  may  exercise  the  remedies  given  by  this  enact- 
ment. According  to  the  2704th  art.  of  the  Code,,  the  purchaser  of 
the  thing  leased,  takes  the  property  subject  to  the  lease,  and  bound  by 
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the  contract  of  the  orig:nal  lessor.  Being  thus  subject  to  all  his  obli- 
gations, it  clearly  folio  ws,  that  the  lessee  is  entitled  to  every  remedy 
given  to  enforce  the  rights  growing  out  of  these  obligations. 

The  second  point  in  the  cause,  we  think,  is  clearly  with  the  appel- 
lee. The  value  of  the  improvements,  placed  by  the  lessee  on  the 
land,  does  not  take  away  jurisdiction  from  the  justice  of  the  peace, 
no  more  than  the  land  itself  being  of  greater  value  than  the  sums  of 
which  these  officers  can  take  cognisance  in  ordinary  actions,  would. 
The  object  which  the  legislation  on  this  subject  had  in  view,  would 
be  completely  defeated  if  it  did.  The  law  intended  to  give  a  speedy 
and  efficacious  means  of  putting  the  lessor  in  possession,  and  leaves 
the  other  questions  growing  out  of  the  contract,  to  be  settled  in  due 
course  of  Jaw,  after  possession  is  obtained.  It  is  very  questionable 
whether  under  the  2697th  art.  of  the  Louisiana  Code,  the  lessee  can 
compel  the  lessor  to  pay  for  his  improvements,  unless,  in  the  words 
of  the  law,  they  were  made  ^^  with  lime  and  cement;'^  aa  to  all  other 
ameliorations,  his  right  perhaps  extends  no  farther  than  removing 
them  from  the  premises.  But  as  the  decision  of  this  point  is  not  ne- 
cessary in  the  present  case,  we  refrain  from  expressing  an  opinion 
on  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 


Walden  v.  Grant  et  al.     VIII,  N.  S.  565- 

Enregistering  an  act  under  private  signatore  in  a  notary*s  office,  does  not  give  it  the 

lorce  of  an  authentic  act  ' 

Recording  a  mortgage  in  the  name  of  an  assignee  is  not  proof  against  third  persons  of 

the  assignment. 
An  attorney  at  law  cannot  alienate  a  judgment  obtained  by  his  client,  without  special 

authority. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  petition  states  the  plaintiff  to  be  assignee  of  the  judgments, 
against  Eklward  Livingston,  on  which,  notwithstanding  a  sum  of 
money  has  been  made  by  the  sheriff  of  the  parish  of  Orleans,  on  two 
writs  of  Jieri/aciasy  a  balance  is  still  due,  and  unpaid. 
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It  farther  states,  that  these  judgments  were  duly  received  in 
the  office  of  the  recorder  of  mortgages:  by  reason  whereof,  they 
created  a  mortgage  on  all  the  real  estate  of  the  defendant,  from  the 
day  they  were  respectively  recorded.  That  at  the  date  of  enregis- 
tering,  Livingston  had  a  right,  interest  and  title,  in,  and  to,  three  lots 
of  ground  on  the  batture  in  front  of  the  fauxbourg  St.  Mary,  which 
lots  have  come  into  possession  of  the  defendants,  Grant  and  Alden. 
That  more  than  ten  days  previous  to  the  institution  of  this  suit,  they 
had  notice  in  writing,  that  payment  had  been  in  vain  demanded  of 
Livingston,  for  the  balance  due  by  him  on  the  judgments,  and  that 
the  property  before  mentioned,  would  be  seized  and  sold,  unless  paid 
by  them  in  ten  days. 

It  concludes,  by  an  averment  of  the  money  yet  due  by  Livingston, 
not  being  paid  either  by  him  or  the  defendants,  and  a  prayer,  that 
the  lots  be  seized  and  sold,  to  satisfy  the  claim  of  the  petitioner. 

.To  the  petition,  an  exception  was  filed,  alleging  an  informality,  for 
which  it  should  be  dismissed;  the  want  of  a  declaration  on  oath,  by  the 
plaintiff,  of  the  existence  of  the  debt,  and  demand  of  payment. 

The  court  of  the  first  instance  overruled  the  exception,  and  an 
answer  on  the  merits  was  put  in.  In  this  answer,  all  tlie  allegations 
in  the  petition,  were  put  at  issue,  except  certain  sacts,  which  it  is  not 
deemed  material  to  specially  notice.  There  was  judgment  for  the 
plaintiff,  and  the  defendant  appealed,  after  an  unsuccessful  attempt 
to  Qbtain  a  new  trial. 

In  this  court,  the  appellants  have  filed  several  points,  on  which 
they  allege,  the  judgment  below  should  be  reversed.  In  argument, 
they  have  principally  relied  on  the  two  following: 

1.  The  court  below  erred,  in  overruling  an  exception  of  the  defen- 
dants, that  the  affidavit  required  by  the  70th  article  of  the  Code  of 
Practice,  was  not  made  by  the  plaintiff. 

2.  There  is  no  proof  in  the  record,  that  the  plaintiff  was  the  as* 
signee  of  the  judgments  against  Livingston. 

We  deem  it  unnecessary  to  state,  what  conclusion  we  should  come 
to  on  the  first  ground,  being  of  opinion,  that  the  second  is  decisive  of 
the  plaintiff's  pretensions  in  this  suit. 

The  first  evidence  on  which  the  plaintiff  relies,  to  establish  this  as- 
signment, is  an  act  passed  by  a  notary  public  of  this  city,  in  which  it 
is  stated,  that  the  petitioner  personally  appeared  before  him,  and  pre- 
sented three  certain  instruments,  in  writing,  purporting  to  be  three 
transfers  of  judgment,  in  his  favor,  which  the  appearer  required  him 
(the  notary)  to  transcribe  into  his  current  register  of  notarial  acts, 
there  to  remam  as  on  record,  and  serve  as  occasion  may  requirei, 
whereupon,  &c.,  &c. 

After  reciting  these  instruments,  which  appear  to  be  all  sous  seing 
privi^  the  act  concludes  as  follows:  <<  Thus  done  and  recorded,  in 
the  city  of  New  Orleans,  in  the  presence  of  Felix  Brunei  and  William 
M'Cauley,  witnesses,  who  hereunto  subscribe  their  names,  with  met, 
the  said  notary." 
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By  an  agreement  on  record,  this  evidence  was  received,  subject  to 
all  legal  exceptions,  and  the  exception  now  made  to  it,  is,  that  this 
is  not  the  authentic  act,  which  establishes  against  third  persons,  the 
execution  of  the  instruments  under  private  signature,  recited  in  it. 

We  think  the  objection  well  taken.  The  act  proves,  that  the  no- 
tary committed  the  writings  sous  seing  prioi  to  record.  But  his 
doing  so  does  not  give  authenticity  to  the  instruments.  Those  oa 
which  the  law  invests  him  with  power  to  confer  that  privilege,  are 
acts  passed  before  himself,  as  private  instruments  legally  acknow- 
ledged before  him,  and  subscribed  by  the  parties,  in  presence  of  two 
witnesses.  Neither  of  these  indispensable  requisites  is  found  in  the 
act  under  consideration.  The  makers  of  the  private  writings  did 
not  appear  before  the  notary.  The  party  in  whose  favor  they  were 
made,  alone  presented  himself,  and  had  them  en  registered.  Were 
we  to  hold,  that  such  recording  gave  to  the  instruments  received  by 
the  notary,  the  force  and  effect  of  a  public  act,  and  dispensed  with 
the  necessity  of  proving  them,  in  the  ordinary  mode,  we  would  be 
enabling  litigants,  by  their  own  acts,  to  make  proof  for  themselves. 
Marie  Louise  v,  Cauchoix,  11  Martin^  243;  Seymour  v.  Cooley,  3 
N.  S.  396. 

The  next  proof  on  which  the  plaintiff  rests,  is  the  certificate  of  the 
recorder  of  mortgages. 

By  this  certificate,  the  judgments  appear  to  be  enregistered  in  the 
name  of  the  plaintiff,  and  this,  it  is  contended,  is  prima  facie  evi- 
dence, they  were  assigned  to  him. 

On  looking  into  the  certificate,  it  is  seen,  that  the  register  admitted 
the  judgments  to  record,  on  the  act  passed  before  the  notary,  which 
we  have  just  examined,  and  considered  not  to  furnish,  per  se^  legal 
proof  of  the  fact  for  which  it  was  produced.  It  is  therefore  necessary 
to  inquire,  whether  its  force  and  authenticity  be  increased  by  the  re- 
corder of  mortgages  having  acted  on  it  as  evidence,  which  satisfied 
him  the  assignment  had  been  made.  The  different  provisions  of  our 
law,  in  relation  to  this  officer  and  his  duties,  have  been  attentively 
considered,  and  nothing  has  been  found  in  them  to  justify  such  a  con- 
clusion. Indeed,  nothing  short  of  express  and  positive  legislation, 
would  authorise  the  court  so  far  to  depart  from  general  principles, 
as  to  consider  the  act  of  the  recorder,  evidence  against  the  possessor. 
So  far  as  the  mere  fact  of  enregistering  is  in  question,  it  is  indeed 
proof,  because  it  is  the  highest  evidence  of  that  fact.  But  although 
it  proves  a  mortgage  was  recorded,  it  does  not  establish  the  proof  of 
the  facts  on  which  that  recording  was  made,  for  from  fraud  in  the 
parties  or  error  in  the  recorder,  the  one  may  exist  without  the  other. 
The  act  of  mortgage  and  the  assignment,  in  the  instance  before  us, 
must  have  existed  prior  to  their  being  recorded,  and  the  certificate  of 
the  register,  therefore,  is  only  secondary  evidence  of  them.  To  re- 
ceive it  in  place  of  the  higher  proof,  which  the  law  presumes  in  the 
possession  of  the  creditor,  would  be  a  violation  of  the  rule,  that 
the  best  evidence  of  which  the  case  is  susceptible,  must  be  produced. 
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But  although  the  act  of  the  recorder  of  mortgages  is  not  evidence 
against  the  third  possessor,  it  may,  under  certain  circumstances,  be 
evidence  for  him.  As  when  the  mortgage  is  enregistered  for  a  less 
sum  than  its  real  amount,  or  where  it  is  cancelled  in  part,  or  for  the 
whole,  because  it  is  the  enregistering  alone  which  gives  it  effect 
against  third  persons.  It  was  on  this  principle,  the  case  of  Le  Farge 
V.  Morgan  ei  al.  was  decided,  which  was  so  much  pressed  on  us  in 
argument.     1 1  Martinj  526. 

It  was  next  contended,  that  the  records  of  the  judgments  furnished 
evidence  of  an  assignment,  in  a  motion  made  by  the  plaintiff's 
counsel,  recognising  Walden  as  assignee.  But  to  make  this  a  legal 
transfer  of^he  assignee's  interest,  it  should  have  been  shown  that  the 
attorney  had  authority  to  alienate  his  client's  interest  in  the  debt,  and 
nothing  of  that  kind  has  been  proved. 

Lastly,  it  was  urged,  that  possession  of  the  mortgage  was  evidence 
of  right  to  it,  and  this  position  we  consider  less  tenable  than  any  we 
have  been  examining.  Possession  of  a  written  title,  is  in  no  ways 
proof  of  ownership,  unless  it  be  an  obligation  payable  to  bearer. 
Even  in  the  case  of  a  bill  of  exchange,  or  promissory  note,  endorsed 
in  blank,  proof  of  the  hand  writing  of  the  payee,  is  indispensable  to 
recovery. 

Being  thus  of  opinion,  that  the  plaintiff  has  not  established  the 
assignment,  under  which  he  claims  title  to  the  judgments  set  out  ia 
his  petition,  the  judgment  of  the  court  below  must  be  reversed,  and 
ours  be  for  the  defendants,  as  in  case  of  nonsuit. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  that  there 
be  judgment  for  the  defendants  as  in  case  of  nonsuit,  with  costs  in 
both  courts. 

Hoffman^  for  the  plaintiff. 

Maybiny  for  the  defendants. 
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Cambre  et  al.  v.  Kohn  d  al.     YIII,  N.  S.  572. 

In  a  sale  of  a  certain  and  limited  part,  taken  from  a  wbole  tract,  leaving  another  part 
between  tlie  premites  told  and  the  river;  the  words  front  to  lAe  rUa^r^  are  inerelj  de- 
scriptive of  the  position  of  the  land  sold,  and  no  land  passes  beyond  the  expressed 
limits. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  formerly  before  the  Supreme  Court,  on  an  appeal 
taken  from  a  judgment  rendered  by  the  district  court,  in  relation  to 
exceptions  which  were  pleaded  to  the  action.  It  was  remanded,  and 
trial  has  since  taken  place  on  the  merits. 

The  plaintiffs  claim,  as  heirs  of  Veronique  Cambre,  who  was  the 
wife  of  Andrew  Velliamil,  the  purchaser  of  a  certain  lot  of  ground^ 
in  the  fauxbourg  St.  Mary,  from  Claude  F.  Girod,  who  derived  his 
title  from  Bertrand  Gravier.  One  half  of  this  property  is  claimed  in 
right  of  their  ancestor,  as  having  been  acquired  during  her  marriage 
with  Velliamil,  and  the  defendants  are  sued  as  possessors  without 
title. 

The  object  of  the  suit  is  to  recover  from  them,  certain  portions  of 
the  batture,  in  front  of  the  fauxbourg,  of  which  they  have  had  pos- 
session for  some  years.  Their  answers  contain  a  general  denial,  and 
allege  title,  &c.  The  cause  was  submitted  to  a  jury,  who  found  a 
verdict  in  their  favor,  and  from  a  judgment  rendered  in  conformity 
thereto,  the  plaintiffs  appealed. 

In  investigating  this  case,  we  consider,  as  wholly  unnecessary,  any 
disquisition  on  the  doctrine  of  alluvion,  in  relation  to  the  rights  of 
riparious  proprietors  of  land  on  navigable  rivers,  or  other  water 
courses  in  this  state,  viewing  them  to  be  settled  by  many  decisions 
of  its  competent  judiciary. 

We  will,  therefore,  come  directly  to  the  consideration  of  the  title 
of  the  plaintiffs,  as  supported  by  the  written  documents  and  testi- 
mony adduced  in  the  cause.  The  main  foundation  of  their  claim  to 
the  premises  in  dispute,  is  founded  on  an  act  of  sale,  made  by  Ber- 
trand Gravier,  to  Claude  F.  Girod,  executed  on  the  22d  of  March, 
1794,  of  a  certain  parcel  of  land  described  in  said  act.  The  latter 
person  having  transferred  to  Velliamil,  all  his  rights  and  claims  on 
the  batture,  in  front  of  a  lot,  of  which  the  tract  or  parcel  of  land  pur- 
chased from  B.  Gravier,  made  a  part,  in  the  act  of  sale  passed 
between  them,  on  the  23d  of  April,  1S07.  The  expressions  princi- 
pally relied  on  in  the  deed  from  Gravier  to  Girod,  are,  that  the  piece 
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or  patch  of  land  (pano  dt  terra)  sold,  was  situated  without  the 
walls  of  the  city,  and  fronted  to  the  river  (/rente  at  rioj,  and  that 
it  passed  to  the  purchaser  by  express  terms  ^^con  todasaus  entradas 
y  salidas  ttsos^  costumtres  derecAos,^'  fyc.  From  these  expressions, 
the  counsel  for  the  appellants  contend,  that  the  vendor  became  the 
owner  and  possessor  of  a  rural  estate,  limited  in  front  by  the  river, 
and  consequently  acquired  a  right  io  any  alluvion  which  was  then 
attached  to  it,  or  might  thereafter  accrue.  The  sale  purports  to  be 
of  a  piece  of  land,  composed  of  52h  feet  front  to  the  river  Mississippi, 
and  1:60  in  depth,  bounded  on  one  side  by  the  land  of  Nicholas 
Gravier,  and  on  the  other,  by  land  of  the  vendor,  making  a  superficies 
of  8390  square  feet.  The  testimony  of  the  case  shows,  that  at  the 
time  of  this  sale,  a  considerable  extent  of  alluvion,  or  batture,  was 
then  formed  and  attached  to  the  lot  of  ground  sold,  indeed  to  an 
extent  greater  than  the  land  embraced  by  lines  corresponding  with 
the  limirations  of  the  deed,  which  fixed  the  quantity  to  the  amount 
as  staled  (8290  square  feet.)  The  proof  of  this  fact  renders,  useless 
any  inquiry  into  the  privilege  of  the  vendor,  to  acquire,  by  right  of 
accession,  alluvion  which  might  have  attached  itself  to  his  lot^  after 
he  became  the  proprietor,  under  the  sale  from  B.  Gravier.  That  the 
purchaser  took  possession  of  the  parcel  of  land  really  intended  to  be 
sold,  cannot  be  denied,  and  it  is  clear,  from  the  evidence,  that  it  was 
a  small  portion  of  a  large  tract,  then  held  by  the  seller,  and  whether^ 
at  that  period,  the  whole  front  of  the  tract  was  established  as  a  faux-^ 
bourg  to  the  city  of  New  Orleans,  need  not  be  inquired  into,  believ^- 
ing,  as  we  do,  that  even  considering  the  property  sold,  as  a  rural 
estate,  the  expression  in  the  act  of  sale>  did  not  convey  to  the  vendor, 
any  right  to  the  alluvion  there  formed  and  attached  to  the  lot  which 
he  bought.  It  is  contended,  that  it  passed  as  an  accessory.  In  the 
sense  in  which  we  now  use  this  word,  it  means  that  which  accedes 
to  some  principal  thing,  and  the  idea  which  it  generally  conveys,  is 
of  something  less  than  the  principal.  It  may  happen,  however,  that 
the  accessory  is  more  valuable  than  the  principal  thing,  as  in  the 
example  adduced  by  the  counsel  for  the  appellants,  of  a  costly  house 
placed  on  a  small  lot  of  ground;  and  the  sale  of  the  lot,  without  any 
restrictive  expressions,  would  convey  the  house  to  the  purchaser* 
But  to  effect  a  transfer  of  any  thing  more  than  is  expressly  stipulated 
in  a  deed,  it  must  be  clearly  shown  by  the  buyer,  that  what  heclaimis 
in  addition  to  the  property  actually  sold,  is  an  accessory,  and  depen* 
dent  on  the  principal. 

It  is  true,  that  riparious  owners  of  land  acquire  alluvions  by  the 
right  of  accession  as  established  by  law;  but  so  soon  as  they  are  com- 
pletely formed  and  attached  to  the  original  soil,  they  are  considered 
as  making  a  part  of  the  estate  to  which  they  are  joined.  This  doc- 
trine, so  fully  in  accordance  with  common  sense,  is  established  by 
some  of  the  authorities  cited  in  this  case.  In  the  original  Encyp. 
verbOj  under  the  word  alluvion,  after  stating  it  to  be  a  mode  of  ac- 
quiring property  according  to  the  provisions  of  the  Roman  law;  it  is 
Vol.  IV.— 53 
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further  declared,  that  the  portion  thus  added,  is  not  considered  as 
new  land,  it  is  a  part  of  the  old,  which  acquires  the  same  qualities, 
and  which  belongs  to  the  same  owner,  in  the  same  manner  as  the 
increase  by  the  growth  of  a  tree  makes  part  of  the  tree,  &c.    This 
right  of  acquisition  by  alluvion,  is  founded  on  the  general  rule  of 
justice  and  equity,  which  accords  the  profit  and  advantage  of  a  thing, 
to  him  who  is  exposed  to  damage  and  loss.     The  same  doctrine  is 
found  in  Ferriere's  Com.  on  the  Custom  of  Paris,  nos.  37  and  38  of 
art.  326,  lii,  25.     After  pointing  out  the  manner  in  which  an  aug- 
mentation is  made  to  an  inheritance,  by  alluvion,  it  is  said  ^'cette 
augmentation  est  tellement  unie  a  I'heritage  qu'elle  prend  ses  quali- 
tes,  et  par  consequent  devient  propre,  comme  I'heritage  auquel  elle 
a  ete  unie,  selon  Dumouiins  sur  Part  1  de  cette  costume.     Glos.  5, 
nos.  115  and  116,  ou  il  dit,  incremenlvm  alluvionis  nobis  acquiri- 
iur  eojurCy  quOy  ager  augmentatus  primum  ad  nos  pertinibetj 
nee  istud  incrementum  consetur  novus  ager;  sedpars  primi.    We 
have  assumed  as  proved  (a  fact  well  established  by  the  testimony  of 
the  cause)  that  at  the  time  of  the  sale  of  the  parcel  of  land  to  Girod, 
under  whom  the  plaintiffs  claim  title  to  the  batture  in  front  of  the 
land  sold,  an  alluvion  had  been  formed,  and  attached  thereto,  whereas 
the  lot  sold  was  the  property  of  B.  tiravier,  the  original  vendor,  and 
made  a  part  of  his  plantation,  which  was  of  an  extent  much  greater 
than  the  land  sold.     Now,  according  to  the  authorities  above  cited, 
and  according  to  the  decision  of  the  Superior  Court  of  the  late  terri- 
tory of  New  Orleans,  in  the  case  of  J.  Gravier  t;.  The  Corporation, 
this  alluvion  must  be  considered  as  having  formed  an  integral  part  of 
the  plantation  of  B.  Gravier,  at  the  time  he  sold  out  the  lots  sepa- 
rately on  its  front,  and  did  not  pass  to  any  purchaser  of  a  restricted 
part  of  the  whole  plantation,  unless  it  were  embraced  within  the 
limits  of  the  part  thus  sold.    The  titles  adduced  by  the  appellants, 
show,  that  B.  Gravier  conveyed  by  act  of  sale,  to  Girod,  a  parallelo- 
gram of  land,  of  160  feet  by  51i,  of  which  the  vendor  took  full  and 
entire  possession,  and  by  this  course  of  proceeding,  all  the  obliga- 
tions on  the  part  of  the  vendor,  arising  from  his  contract  of  sale,  were 
satisfied  and  discharged,  unless  the  expressions  in  the  act  can  be 
legally  interpreted,  in  such  a  manner  as  to  give  to  the  purchaser  an 
additional  quantity  of  land  greater  in  extent  than  that  conveyed  by 
express  limitation  to  a  certain  number  of  square  feet.    The  first  of 
these  expressions,  is  /rente  al  riOy  and  it  is  contended,  that  such  a 
clause  in  the  sale  of  lands,  which  are  bounded  by  the  river,  gives  to 
purchasers  all  contained  within  lateral  lines  up  to  that  boundary. 
The  truth  of  this  doctrine  can  not  be  denied,  as  it  relates  to  a  sale 
and  transfer  of  the  whole  of  a  plantation,  held  by  a  riparian  owner: 
and  is  true,  according  to  the  judgment  of  this  court,  in  the  case  of 
Morgan  v,  Livingston,  so  far  as  to  give  to  the  buyer  of  a  part  of  the 
front  of  a  plantation,  the  privilege  of  acquiring,  by  right  of  alluvion, 
when  it  appears  that  the  river  was  the  real  boundary  at  the  lime  of 
sale,  and  that  nothing  intervened,  worthy  of  being  considered  a  fit 
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subject  for  exclusive  ownership.  But  we  are  of  opinion,  that  it  is 
not  applicable  to  a  sale  made  of  a  certain  limited  part,  taken  from  a 
whole  tract  of  land,  when  at  the  time  of  sale  the  vendor  held  in  full 
property  another  part  between  that  sold  and  the  river.  In  this  last 
case,  the  words  front  to  the  river,  must  be  taken  as  merely  descrip- 
tive of  the  situation  of  the  property  sold  at  the  time  of  sale,  and 
ought  not  to  be  construed  in  such  a  manner  as  to  extend  the  grant 
of  the  seller  beyond  the  express  limits  contained  in  the  act  of  sale,  in 
relation  to  quantity. 

We  do  not  believe  that  the  pretensions  of  the  plaintifis  can  be  sup- 
ported by  the  formal  part  of  the  act,  which  grants  to  the  vendor 
every  thing  appertaining  to  the  lot  sold.  For  it  has  already  been 
shown,  that  the  alluvion  did  not  appertain  to  it  as  an  accessary,  but 
made  a  part  of  the  whole  plantation  from  which  it  was  separated 
in  the  sale  to  Girod. 

The  conclusion  to  which  we  have  come,  in  this  cause,  is  entirely 
conformable  to  the  principles  established  by  the  decisions  in  the  cases 
of  Livingston  v.  Herman,  Cochran  &  Ray  v.  Story  &  Fort,  and  J. 
Gravier  v.  The  Corporation  of  New  Orleans,  decided  under  the  ter- 
ritorial government  And  we  are  of  opinion,  that  the  most  rigid 
interpretation  of  the  act  of  sale  now  under  consideration  against  the 
vendor,  would  not  give  the  alluvion  in  question  to  the  vendee,  or 
those  claiming  under  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Moreau  and  SouU^  for  the  plaintiffs. 

Livermorty  for  the  defendants. 


Quest!  V.  Rills.     VIII,  N.  S.  581. 

FOURTH  District. 

Decided^  that  the  office  of  administrator  is  created  by  the  Louisiana 
Code;  see  article  1042  for  his  powers.  Article  1009  lajrs  down  the 
duty  of  taking  an  oath  before  entering  into  function.  The  present 
administrator  had  omitted  this:  hence,  he  may  well  be  opposed  with 
this,  when  he  attempts  seizure  and  sale  on  mortgaged  property.  He 
is  without  legal  authority  to  do  any  such  acts. 
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State  V.  Probate  Judge  of  Iberville.     VIII,  N.  S.  585. 

DECIDEDy  that  a  will  made  in  one  state,  and  admitted  to  pro- 
bate in  another,  may  be  ordered  for  execution  in  this  state,  on  pro* 
ducing  the  record  of  its  having  been  admitted  to  probate  by  an7 
court  of  competent  jurisdiction.    Louisiana  Code,  article  1682. 

The  meaning  of  the  terms, "  the  place  where  it  was  received,"  ia 
that  article,  adjudged  to  be  that,  if  the  will  was  proved  and  received 
before  any  court  of  competent  jurisdiction  in  another  country,  the 
judge  here  should  have  admitted  it  to  probate  in  this  state.  We 
admit  to  probate  wills  made  out  of  the  state,  which  had  been  re- 
ceived elsewhere,  but  we  require  proof  of  their  execution  where  this 
sanction  has  not  been  bestowed  on  them. 


Morgan's  Syndics  v.  Fiveash.     VIII,  N,  S.  588. 

SECOND  District. 

Decided^  that  a  planter  who  permits  his  slaves  to  earn  money  for 
themselves,  by  cordelling  ships,  has  no  action  in  case  one  of  them  be 
drowned  accidentally  in  doing  so. 
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Flower  v.  O'Connor.     VIII,  N.  S.  592. 

THIRD  District,  Judge  of  the  Second  presiding. 

An  affidavit  for  a  continuance  need  not  state  that  the  testimony 
wanted  could  not  have  been  discovered  by  proper  diligence  before 
the  trial. 

The  words  of  the  Code  of  Practice,  art.  561,  may  be  literally  pur- 
sued without  it 


Poirot  V.  Vesser.     Vesser  v.  Poirot.     VIII,  N.  S.  595. 

PARISH  Court  of  New  Orleans. 

He/dy  that  a  vacant  estate  cannot  be  sued  except  in  a  court  of 
probates. 


Kirkland  v.  His  Creditors.     VIII,  N.  S.  597. 

If  the  appellant  is  prevented  by  circnmitances  beyond  hie  oontroly  from  obtaining  and 
filing  the  transcript,  he  may  be  released  although  the  clerk'a  certificate  baa  been  de- 
livered to  the  appellee. 

THIRD  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 
The  transcript  not  having  been  filed  by  the  appellee  in  proper 
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timei  obtained  the  clerk's  certificate,  and  afterwards,  the  appellant's 
counsel  read  an  affidavit,  to  show  that  there  had  been  no  neglect, 
and  prated  leave  to  file  the  trsinscript 

The  appellee's  counsel  has  had  the  candor  to  admit  the  sufficienc7 
of  the  affidavit,  if  the  application  is  not  too  tardy. 

Hehas'urged,  that  the  judgment  of  the  inferior  court  is  now  irre- 
vocable. Code  of  Practice,  589.  That  the  appeal  has  been  aban- 
doned, and  can  not  be  renewed.  Ibid,  594;  French  Code  de  Pro^ 
cedure  Civilk,  489;  Traiih  des  ObKgaiions,  864. 

The  right  of  the  appellee  to  take  out  the  clerk's  certificate,  is  only 
given  in  the  case  of  the  appellant's  neglect  to  file  the  transcript.  IbidL 
688,  Although  the  defence  of  the  transcript  is  /^rimayocie  evidence 
of  that  neglect,  and  authorises  the  delivery  of  the  certificate. 

But  accidents,  beyond  the  appellant's  control,  may  prevent  the  ap- 
pellant from  bringing  up  the  record  in  due  time.  The  clerk  of  the 
inferior  court  may  die,  be  disabled  by  sickness,  or  a  great  pressure  of 
business,  from  making  out  the  transcript,  or  he  may  neglect,  or  wil- 
fully omit  Other  events  may  cause  a  delay.  In  such  a  case,  the 
transcript  will  be  received;  and  no  objection  allowed,  if  the  appellee 
has  taken  no  steps,  and  the  delay  is  accounted  for. 

Evidence  that  there  has  been  no  neglect,  establishes  that  the  cer- 
tificate was  improvidently  applied  for;  and  the  court,  on  being  satis- 
fied of  this,  must  release  the  appellant  by  avoiding  the  certificate  and 
refusing  the  execution  that  issued  on  it.  To  do  so,  the  court  requires 
no  legislative  permission. 

The  legislature,  however,  has  m&de  one,  to  enable  the  appellant, 
who  has  not  the  transcript  ready  to  be  filed,  to  obtain  a  delay  for 
that  purpose,  and  even  the  recall  of  the  clerk's  certificate,  if  one  has 
issued  at  the  time  he  applies  for  relief,  and  even  to  enjoin  the  execu- 
tion of  the  judgment. 

The  Code  of  Practice,  883,  authorises  the  court  to  grant  the  appel- 
lants an  injunction  to  suspend  the  execution  of  the  judgment  appealed 
from,  if,  at  the  time  of  his  petition  for  delay,  the  appellee  has  already 
acquired  from  the  clerk  the  necessary  certificate  for  the  purpose  of 
such  execution. 

Surely  the  legislature  has  not  made  this  provision  for  the  sole  case 
of  a  certificate  illegally  issued  before  the  period  at  which  it  might  be 
legally  applied  for. 

It  is  true  the  party  seeking  relief  in  this  case,  must  do  it  within 
the  period  fixed  by  law,  if  possible;  but  if  he  be  prevented  from 
doing  so  by  accidents,  over  which  he  had  no  control,  we  believe, 
that  on  showing  it,  he  may  he  listened  to  in  proper  time,  as  soon  as 
it  is  within  his  power. 

The  transcript  must  therefore  be  admitted  to  be  filed. 

Ripley y  for  the  appellant. 
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Morgan  v.  His  Creditors.    VIII,  N.  S.  599. 

Pftrtnenbip  creditort  have  both  by  the  Civil  Code  and  the  Loaisiana  Code,  the  right  to 
be  paid  out  of  the  partoerahip  effects  by  preference  to  the  private,  or  aeparate  creditors. 
But  the  Looiaiana  Code,  unlike  the  Civil  Code,  cootains  no  provisipn  for  the  con* 
vene  propoaitioD,  viz:  that  private  creditors  have  a  right  to  be  paid  out  of  the  individual 
property  of  a  partner  by  preference  to  the  partnership  creditors  of  the  firm  to  which 
he  belongs.  This  counter,  proposition  cannot  be  deduced  as  a  corollary  from  article 
2894,  because  article  3X52  rejects  every  privilege  not  txpreuly  recognised  by  thai 
Code. 

Martin,  J.y  delivered  the  opinion  of  the  court 

Morgan,  an  appealing  creditor,  claims  payment  and  distribution  of 
the  separate  estate  of  the  insolvent,  before  the  creditors  of  the  firm 
of  Morgan,  Dorsey  &  Co.,  of  which  the  insolvent  was  a  member. 

He  claims  two  distinct  debts. 

1.  The  first  of  72,613  dollars  17  cents,  is  the  amuount  of  the  five 
bonds  executed  by  the  insolvent  in  Philadelphia,  on  the  13th  of  Sep-* 
tember,  1824,  bearing  interest  at  the  rate  of  six  per  cent,  from  the 
1st  of  January  following. 

9.  The  second  of  25,000  dollars,  is  the  amount  of  a  promissory  note 
of  the  insolvent,  subscribed  in  Philadelphia,  in  the  month  of  October^ 
1825;  and  duly  protested  in  the  month  of  December  following;  bear- 
ing interest  according  to  the  law  of  Pennsylvania,  at  the  rate  of  six 
per  cent,  per  annum,  from  the  date  of  the  protest. 

The  appellant's  claim,  as  to  the  first  debt,  was  sustained;  but  the 
district  court  denied  him  any  preference  on  the  separate  estate,  over 
the  creditors  of  the  firm,  in  regard  to  the  second  debt. 

The  syndics  and  appellees,  claim  the  reversal  of  the  judgment  m 
ioto. 

I.  As  to  the  first  debt,  they  insist  that  the  obligation  of  a  contract, 
settles  the  right  of  the  parties;  the  estate  of  the  debtor  represents  Iiis 
person,  and  is  pledged  for  the  performance  of  his  obligations.  Civil 
Code,  2089,  3152. 

If  the  appellant  claims  a  privilege  in  preference,  he  must  produce 
a  law  which  authorises  it. 

II.  As  to  s  the  second:  The  note  was  an  accommodation  paper, 
taken  up  and  holden  by  C.  Price  &  Morgan ;  of  which  firm  the  appel- 
lant is  a  member.  They  were  not  creditors  for  the  whole  amount, 
but  only  for  the  sum  actually  paid  by  them  as  endorsers  for  the  insol- 
vent. 

The  counsel  for  the  appellant  has  replied,  that  the  articles  of  the 
new  Code  relied  on  by  the  appellees,  have  no  particular  bearing  on 
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the  first  debt.  The  298th  article  introducing  no  new  principle;  the 
3152d  article  being  inapplicable;  because  the  debt  under  considera- 
tion was  contracted  before  the  adoption  of  the  new  Code. 

The  appellant's  counsel  does  not  deny  that  the  creditor  of  an  ob- 
ligation in  solidoj  may  apply  to  any  one  of  the  debtors  he  pleases, 
without  the  debtor  having  the  right  to  plead  the  benefit  of  divisioa 
in  the  2089th  article;  but  he  contends  that  partnership  debts  must 
be  paid  out  of  the  partnership  estate;  and  the  private  or  separate 
debts,  out  of  the  private  or  separate  estate;  and  that  the  partnership 
creditors  who  are  unable  to  obtain  payment  out  of  the  partnership 
estate,  cannot  resort  to  the  separate  or  private  estate,  till  its  particular 
creditors  are  satisfied. 

This  principle,  first  acknowledged  by  the  Roman  law,  was  adopted 
by  the  jurisprudence  of  Spain,  and  makes  a  part  of  that  of  England 
and  that  of  the  United  States. 

<<Si  plures  habuit  servus  creditores  sed  quosdam  in  mercibus  certis, 
an  omnes  in  iisdem  confundendi  erint  et  omnes  in  tributum  vocandi; 
ut  putes  sagariam  et  linteariam  et  separates  habuit  creditores?  Puto 
eos  separatim  in  tributum  vocari,  unusquisque  eorum  merci  magis 
quam  ipsi  credidit.*'     Ff.  de  Tribui,  act.  L  ei  si  plures. 

<*  Sed  si  duas  tabernas  ejusdem  negotiationis  exercuit,  et  ego  fui 
tabernae,  v.  g.  quod  ad  Boxinum  habuit  raciocinator,  alius  ejus  quam 
trans  Tiberim,  equissimum  puto  separatim  tributionem  faciendam; 
ne  ex  alterius  re  mercive  alii  indemnes  fiant,  alii  damnum  sentiaut.'' 
Ibid.  b.  5. 

^<  Teniendo  el  deudor  varias  negotiationes  y  por  ellas  acreedores 
personates,  los  de  una  notienen  accion  a  pedir  contra  los  bienes  de  la 
otra,  hasta,  que  los  de  esta  sean  satisfechos,  y  solo  pueden  pretender 
su  credito  del  sobrante;  porque  cada  uno  se  considera  mas  acreedor 
en  aquella  que  en  la  persona  del  deudor."  7  FebrerOj  ad.  2,  3,  3, 
D.2. 

<<  Et  quando  sunt  diversae  negotiationes  non  veniunt  omnes  credi- 
tores, communiter  ad  omnia:  Sed  quislibet  in  suam  negotiationem. 
Quod  jion  est  in  aliis  creditoribus  qui  non  conlraxerunt  ratioue  nego- 
tiationis: nam  illi  possuut  ire  ad  quaecumque  bona^  et  declarat  haec 
Paul,  de  Cart,  in  dicta,  sect.  Si  plures,  ettene  ista  meuti."  Gregorio 
Lopez^  PariidOf  6, 14,  11. 

Merlinus  teaches  that  the  conclusion  is  the  same,  whether  the  ne- 
gotiations be  of  different  kinds  of  merchandise;  2.  or  of  the  same 
kind;  3.  where  the  negotiations  of  the  same,  or  of  different  kinds  of 
merchandise  are  carried  on  in  different  parts  of  the  same  town;  or 
4.  in  different  towns  or  provinces.  Be  PignoribnSj  557, 4,  1 ;  Quest. 
13,  1;  CasaregiSy  140;  Dist.  39,  n.  18,  20;  Voet^  ad  Pandect^  14,  4, 
26,  7  and  8. 

*^  Si  un  deudor  tiene  dos  or  mas  negotiationes  los  acreedores  de 
una  de  estas  han  de  ocnriracobrar  de  los  bienes  de  ella,  sin  poder  ha- 
cerlode  losde  la  otra;  sino  en  lo  que  sobrare,  pagados  los  acreedores 
de  ella;  porque  cada  acreedor  se  creye  mas  en  la  negociacion  en  que 
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lo  file,  para  serlo,  que  en  la  persona  del  deudor,  lo  qual  no  es  en  los 
demas  acreedores,  que  non  contraxeron  por  ocasion,  de  negociacion; 
los  quales  pueden  ocurir  a  cobrar  qualesquieras  bienes  del  deudor. — 
Y  lo  mismo  teniendo  una  sola  negociacion  aunque  ocurran  los 
acreedores  de  ella;  u  otros  qualesquiera,  porque  no  se  creyeron  maa 
en  ella,  que  en  la  persona  del  deudor."  Cur.  Phil.  Prelacion,  n, 
59  and  60,  2;  Curia  Fhiilipica,  III.  395,  n.  58,  59. 

*^  Quando  quis  habet  plures  negotiationes,  quilibet  creditor  debitum 
suum  de  ilia  negotiatione,  cui  credit,  petat;  nam  videtur  illi  negotia- 
tion! credidisse  et  sic  quasi  separationis  bene  beneficium  hie  habe- 
tur."     2  Bruneman,  768. 

The  Civil  Code,  1808,  has  made  no  alteration  in  this  part  of  the 
Spanish  law. 

In  the  ^United  States  and  in  England,  it  is  true,  where  there  is  no 
insolvency,  the  separate  creditor  of  a  partner  may  levy  his  execution 
against  the  estate  of  his  debtor,  on  any  part  of  the  partnership  estate; 
but  in  case  of  bankruptcy,  the  partnership  estate  is  first  applied  to 
partnership  debts.  Com.  368  and  405;  Hovenden's  Supplement  to 
Vesey,  in  1  Vesey  236;  Hankey  v.  Garrett,  no.  3  and  4,  Hammond's 
Equity  Digest,  150, 158;  2  Day's  Com.  161—3;  3  Vesey,  341;  Chit- 
ty*s  Com.  Law,  254;  Desse's  v.  Plantings  Syndics,  6  Martin,  699. 

From  the  above  authorities,  we  conceive  the  district  judge  did  not 
err,  in  supporting  the  appellant's  claim  on  the  first  debt. 

II.  On  the  second,  the  inquiry  is,  whether  the  new  Code,  which 
was  promulgated  a  few  months  before  the  note  on  which  the  claim 
rests  was  executed,  has  altered  the  old  law. 

The  new  Code  expressly  recognises  the  right  of  partnership  cre- 
ditors, to  be  paid  out  of  the  partnership  estate,  by  preference  to  the 
private  or  separate  creditors;  art.  2794;  but  it  also  provides,  that  a 
privilege  can  be  claimed  only  for  those  debts  to  which  it  is  expressly 
granted  by  the  Code,  art.  3152. 

Perhaps  we  might  deduce,  as  a  corollary  from  the  principle  recog- 
nised in  the  2794th  article,  that,  as  partnership  creditors  exclude  se- 
parate odes  from  the  partnership  estate,  the  latter  must  exclude  the 
former  from  the  separate;  but  this  would  be  a  distinction  by  impli- 
cation; and  the  3152d  article  rejects  eVery  privilege  not  expressly 
recognised  by  the  Code. 

It  is  true,  at  the  time  the  new  Code  was  adopted,  the  legislature 
contemplated  the  formation  of  a  Code  of  Commerce;  they  frequently 
refer  to  it  in  the  Civil  Code,  and  expressly  declare  that  its  provisions 
will  be  paramount  to  those  in  the  Civil.  How  far  the  commercial 
law  of  the  country,  as  existing  at  the  period  of  the  adoption  of  the 
Civil  Code,  is  to  control  the  provisions  of  the  latter  till  the  enactment 
of  the  contemplated  Code  of  Commerce,  need  not  be  inquired  into  in 
this  case.  Had  the  new  Code  been  absolutely  silent  on  the  distribu- 
tion of  the  property  of  persons  engaged  in  commercial  partnerships, 
in  case  of  insolvency,  we  might  conclude  they  have  left  the  matter 
to  be  regulated  by  the  pre-existing  provisions.    But  they  have  acted 


634  SUPREME  COURT. 

[Mor£an  o.  HU  Creditors.] 

on  the  subject;  they  have  given  a  privilege  to  creditors  of  a  partner- 
ship, on  the  partnership  estate;  have,  by  a  general  clause,  abolished 
the  privilege  of  separate  creditors  of  a  partner,  on  his  separate  estate. 
It  is  our  duty  to  conclude,  that  the  legislature  has  acted  on  the  whole 
subject,  in  the  Civil  Code,  and  left  nothing  in  this  particular,  to  be 
regulated  by  the  commercial  law.* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Hennen,  for  the  plaintiff. 

EustiSy  for  the  defendants. 

*  Afler  this  explicit  decision  that  the  most  reasonable  and  beneficent  principle  in  qnes- 
tion  was  utterly  abolished  by  the  Loabiana  Code,  it  will  be  seen  with  surprise  tliat  the 
organ  of  the  coort  in  this  case  should,  in  the  case  of  Hagan  et  a2.  o.  Scott,  10  Lou.  Rep, 
249,  (a  case  arising  in  the  year  1832,  and  so,  entirely  under  the  dominion  of  that  Code,) 
decree  the  contrary  of  this  decision,  and  refer  to  this  decision  as  the  basis  of  its  oonclo. 
•ions:  '*  These  last  debts  were  separate  ones  of  W.  P.  Scott,  and  his  separate  creditors  had 
a  right  to  be  paid  out  of  his  separate  property,  paramount  to  the  claims  of  any  partner- 
ship in  which  he  had  been  concerned,  8  N»  S,  599.**  Which  is  law,  between  these  two 
antinomies? 
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Under  the  proviiion  of  the  old  Ckide,  the  poesesBor  wai  not  necessarily  in  bad  faith  from 
the  time  snit  was  commenced:  bat  he  owed  fruits  from  the  judicial  demand. 

The  party  cited  in  warranty  has  a  right  to  receive  the  money  which  the  plaintiff  is  di- 
rected to  pay  before  he  can  recover  possession,  in  case  it  is  shown  the  defendant  had 
not  paid  the  purchase-money. 

When  the  plaintiff  recovers  hut  is  directed  to  pay  a  sum  of  money  before  he  can  enter 
on  the  premises,  a  certain  time  will  be  fixed  for  the  payment  thereof,  and  in  default  of 
his  doing  so,  execution  may  issue  against  him. 

When  the  interest  is  a  legal  consequence  of  the  debt,  a  demand  fo/  the  principal,  is  a 
demand  for  the  principal  and  interest. 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  in  which  heirs  have  sued,  to  obtain  restitution  of 
property  descending  to  them  from  their  ancestors,  which  was  sold 
contrary  to  law.  The  legality  of  the  alienation  was  examined  when 
the  case  was  last  before  us,  and  the  plaintiffs'  pretensions  were  de« 
clared  to  be  well  founded.  The  cause  was  remanded  for  inquiry 
into  the  value  of  the  improvements,  and  the  fruits.-  See  6  N,  aSI 
674, 

It  now  returns  to  us  with  a  mass  of  evidence  taken  on  these  points, 
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and  a  judgment  of  the  court  so  unpalatable  to  the  petitioners^  and  to 
the  defendants,  that  they  have  both  appealed  from  it. 

The  property,  from  the  time  it  was  first  sold,  passed  through  vari- 
ous hands,  before  it  came  into  possession  of  the  defendant  Goiron. 
The  respective  vendors  cited  each  other  in  warranty,  in  the  order  in 
which  the  sales  had  been  made,  but  in  the  court  below,  as  here,  the 
case  has  been  contested  by  the  party,  (Millaudon,)  who  sold  to  the 
person  now  in  possession;  and  in  the  conflicting  interests  which  have 
grown  out  of  the  respective  situations  of  the  parties,  the  warrantor 
is  found  opposing  the  plaintiffs'  claim  against  the  defendants,  and 
contesting  the  defendants'  demand  to  be  paid  for  ameliorations. 

By  law,  the  owner  who  evicts  a  bona  fide  possessor,  has  the  choice, 
either  to  pay  him  the  value  of  the  materials  and  workmanship  em- 
ployed in  putting  improvements  on  the  property,  or  to  reimburse 
him  the  enhanced  value  which  they  confer  on  it.  That  privilege 
was  exercised  in  this  instance  by  the  plaintiffs,  and  they  chose  the 
latter  alternative. 

The  court  below  considered  that  the  property  had  been  increased 
in  value,  in  the  sum  of  24,750  dollars,  from  which  it  deducted  the 
fruits  made  since  the  decision  in  this  tribunal,  annulling  the  defend- 
ants'title. — These  fruits  the  judge  estimated  at  5136  dollars.  To 
the  balance  remaining  after  deducting  the  latter  from  the  former 
amount,  he  added  19,583  dollars,  which  had  been  paid  by  the  ori- 
ginal purchaser,  in  discharge  of  a  debt  due  by  the  ancestor  of  the 
petitioners,  and  directed  these  sums  to  be  paid  by  them  before  they 
took  possession.  ^ 

The  court  further  considered,  that  as  the  mortgage  existing  on  the 
plantation  had  been  discharged  by  the  warrantor,  and  not  by  the  de- 
fendant in  possession,  the  plaintiffs  must  pay  its  amount  to  the  for- 
mer, with  interest  at  five  per  cent,  from  the  date  of  the  judgment  in 
this  court,  in  relation  to  the  title;  but  that  the  enhanced  value  should 
be  paid  to  the  latter.  In  default  of  these  payments  being  made 
within  two  months,  the  uidgment  authorised  execution  to  be  issued 
against  the  plaintiffs.  The  costs  were  directed  to  be  paid  equally  by 
the  petitioners  and  the  defendant. 

The  claims  of  the  plamtiffs,  and  defendant,  who  are  both  appel- 
lants, as  against  Millaudon,  who  is  cited  in  warranty,  require  a  dis- 
tinct and  separate  consideration.  We  shall  first  take  up  those  of  the 
petitioners. 

They  complain  of  the  judgment  below,  on  the  following  grounds. 

1.  The  mode  of  ascertaining  the  enhanced  value  of  the  land  in 
litigation,  adopted  by  the  judge  a  guoj  is  correct  and  equitable,  but 
the  judge's  calculations  are  erroneous,  and  the  estimate  of  the  improve- 
ments on  the  premises,  far  from  being  underrated,  is  beyond  the  real 
amount  of  the  said  enhanced  value. 

2.  The  plaintiffs  are  allowed  a  share  in  the  revenue,  or  crops  of 
the  plantation,  only  from  the  date  of  the  judgment  declaring  the 
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defendants'  title  null,  when  by  law  they  are  entitled  to  fruits  from 
the  institution  of  this  suit.    Civil  Code,  103,  art.  7;  481,  art.  30. 

3.  Admitting  that  the  plaintifiis  can  claim  fruits  from  the  date  of 
the  judgment  only,  viz.  irom  the  31st  of  December,  1827,  they  are 
entitled  to  a  share  in  the  crop  of  1827,  or  such  part  thereof  as  was 
gathered  after  the  31sl  of  December,  1827.  And  moreover,  there 
should  be  a  clause  in  the  judgment,  reserving  to  the  plaintiffs  the 
right  of  claiming  by  a  further  action  their  share  in  the  crop  made  on 
the  plantation,  from  and  after  the  date  of  the  latter  judgment,  namely, 
in  the  crop  of  132^,  until  they  take  possession  of  the  premises. 

4.  No  interest  is  to  be  allowed  to  the  defendants,  because  they 
claimed  none  in  their  answer,  and  because  the  sum  to  be  paid  to 
them  was  not  liquidated.  And  if  any  interest  be  allowed,  it  must 
be  only  from  the  date  of  the  latter  judgment,  viz.,  from  the  6th  of 
July,  1829,  and  not  from  the  date  of  the  former  judgment,  of  31st 
of  December,  1827,  when  the  amount  to  be  paid  to  the  plaintiffs  was 
unliquidated.    Code  of  Practice,  553. 

5.  No  execution,  as  contemplated  by  the  judge  a  qtiOj  can  issue 
against  the  plaintiffs,  unless  they  take  possession  of  the  premises;  at 
all  events,  too  brief  a  delay  was  allowed  to  the  plaintiffs. 

6.  Costs  ought  not  to  be  divided,  but  must  be  borne  by  the  defen- 
dant. 

I.  The  judge  of  the  first  instance*  finding  it  impossible  to  recon-^ 
cile  the  testimony  of  the  witnesses  introduced  by  the  plaintiffs  and 
warrantor,  respectively,  and  believing  them  all  equally  entitled  to 
credit,  added  together  the  whole  amount  of  their  estimations  of  the 
value  of  the  land  in  1812,  and  the  present  time;  and  dividing  the 
sum  obtained  from  the  addition,  by  the  number  sworn,  adopted  the 
product  as  the  real  value  of  the  property,  at  the  two  epochs  just 
mentioned.  His  decision  is  complained  of  by  both  parties.  The 
appellants  think  he  adopted  the  true  mode  of  reaching  the  truth,  but 
contend  he  erred  in  his  calculations.  The  appellee  denies  the  cor- 
rectness of  the  course  pursued  by  him,  and  insists  that  proof  should 
be  weighed,  not  counted.  Of  the  truth  of  the  last  observation,  there 
can  be  no  doubt,  but  the  difficulty  in  this  case  is,  to  obtain  any  satis- 
factory result  from  weighing  it.  We  have  balanced  it  repeatedly, 
and  are  free  to  confess  we  find  it  impossible.  A  number  of  the  wit- 
nesses on  each  side,  appear  equally  respectable;  their  means  of 
information  about  the  same;  their  integrity  unimpeached;  yet  their 
conclusions  are  utterly  variant  and  contradictory.  Without,  there*- 
fore,  adopting  the  mode  resorted  to  by  the  judge,  to  arrive  at  the 
result  obtained  by  him,  we  are  of  opinion  that  we  could  make  no 
decision  in  the  case  which,  if  it  did  not  almost  entirely  disregard  the 
evidence  on  one  side  or  other,  would  be  freer  from  objection,  than 
that  which  the  judge  a  quo  has  come  to.  Admitting  his  calculations 
to  be  erroneous,  (and  they  are  not  materially  so,)  the  conclusion 
appears  to  us  a  fair  medium  of  the  opposite  and  conflicting  proof 
exhibited.  If  there  be  a  preponderance  in  the  proof  on  either  side, 
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it  18  in  favor  of  the  warrantor,  and  the  difference  between  the  amoont 
allowed  by  l,he  judgment,  and  that  which  would  be  obtained  hj  a 
ealculatioDy  allowing  the  same  weight  to  the  testimony  of  all  the  wit- 
nesses, is  not  80  great  as  to  authorise  us  to  nuike  any  change  in  the 
decision  of  .the  court  below. 

II.  The  second  ground  contests  the  correcmess  of  the  judgment,  in 
velatioD  to  the  time  from  which  the  defendant  was  condemned  to 
aocount  for  the  fruits.  If  the  judge  of  the  first  instance  has  erred  in 
Ibis  respect,  it  is  an  error  into  which  he  has  fallen  with  this  court,  as 
the  point  in  question  was  decided  in  the  case  of  Donaldson  ei  aL  «. 
horsey 's  Syndics,  7.  N.  &  376.  A  single  decision,  however,  on  any 
question,  can  not  be  considered  as  sei^ling  the  juriqMrudenee  in  rela* 
tion  to  it,  and  we  have  examined  the  subject  again,  as  if  it  were  pcei^ 
aeoted  to  us  for  the  first  time. 

The  argument  at  the  bar  extended  not  only  to  the  doctrine  respect* 
ing  fruits,  but  to  that  in  regard  to  improvements  which  might  be 
placed  on  the  soil  by  a  possessor,  who  was  evicted  in  virtue  of  a 
superior  title. 

In  the  case  of  Packwood  v.  Richardson,  1  N.  S.  405,  we  decided, 
that  a  possessor  in  good  faith,  did  not  necessarily  cease  to  be  so,  by 
the  commencement  of  a  suit  for  the  property  possessed.  We  came 
to  that  conclusion  on  the  provision  of  the  old  Civil  Code,  which 
declares,  that  a  person  who  had  entered  upon  property  with  a  just 
title,  and  who  is  a  bona  fide  possessor,  ceases  to  be  one,  from  the 
moment  the  defects  are  made  known  to  him  in  the  title  under  which 
be  holds,  We  thought,  that  knowledge  of  an  adverse  title,  was  not 
in  evexy  instance,  knowledge  that  it  was  a  better  one,  and  that  nntil 
such  knowledge  was  communicated  to  the  possessor,  the  defects  of 
bis  own  title  were  not  known  to  him;  and  we  supposed  ourselves 
fortified  in  this  construction,  by  a  reference  to  commentators  on  the 
Napoleon  Code,  the  provisions  of  which  on  this  subject,  are  verbatim 
nurs. 

The  authorities  cited  by  the  court  in  that  case,  we  still  think  snsr 
tain  the  ground  assumed  by  us.  It  is  true  a  passage  from  another 
part  of  Toullier's  works  seems  to  countenance  a  contrary  doctrine, 
and  decisions  have  been  made  in  some  of  the  tribunals  of  France,  givi- 
ing  a  different  construction  to  the  law,  from  that  which  this  court 
considered  the  true  one.  We  leave  to  others  the  task  of  reconciling 
the  opinions  which  may  exist  in  that  country.  It  is  possible  we  may 
have  misunderstood  those  cited  when  the  subject,  first  came  under 
our  consideration.  But  if  we  did,  it  does  not  follow  we  have 
erred  in  the  construction  given  to  our  law.  Such  a  consequence 
could  only  result  from  these  decisions  and  opinions  being  of  binding 
authority  in  this  state.  As  they  are  not,  the  correctness  of  our  opinion 
must  be  tested  by  reason  and  common  sense,  which  ought  to  have, 
and  we  trust  do  possess,  more  authority  within  these  walls,  than  the 
doctrine  of  any  jurist,  ancient  or  modern.  Great  respect  is  due  to  the 
opinipns  of!  enlightened  men  and  learned  tribunals  of  any  country. 
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Id  cases  where  the  undenrtanding  of  the  court  id  in  suspense,  or 
donbt,  they  may  well  give  it  a  direction;  but  when  the  judges  wh<> 
compose  this  tribunal,  have  a  clear  and  perfect  conviction  of  their 
own,  on  a  legal  question,  they  would  fail  in  their  duty  to  express  that 
GOnviccion,  although  others  may  consider  it  wrong,  because  it  is  op« 
posed  to  great  names,  and  foreign  opinions.  1  N,  S.  409;  Touilier'0 
-Droit  Civil  Francois^  vol.  3,  no^  76;  vol.  4,  333,  no,  313;  Pothier^s 
Traiti  de  PropriHi^  no.  342  (ed.  1807^  in  notis;  Jurisprudence  d%i 
Code  Civilj  vol,  3,  p,  64;  Denever's  Journal  de  la  Cour  de  Cassa» 
iionjVoL  11,  p.  207. 

The  article  of  our  Code  already  referred  to,  declares  the  good  faith 
of  him  who  has  entered  into  possession  under  a  just  title,  to  cease,  so 
soon  as  the  defects  in  his  title  are  made  known  to  him.  The  first 
question  which  this  law  presents,  is,  what  is  meant  by  the  express 
fiion,  made  known  to  him.  Taken  literally,  they  may  mean  either 
certain  knowledge  of  the  defects,  or  mere  notice,  that  others  con^ 
sider  them  to  exist*  Construed  in  relation  to  the  subject  matter,  they 
must  be  utulerstood  in  the  former  sense.  For,  as  good  faith  consists 
in  the  belief  of  a  just  title,  a  possession  animo  dominiy  bad  faith  caii 
only  arise  on  the  destruction  of  that  belief.  The  next  question  is, 
whether  the  commencement  of  a  suit  always  makes  these  defects 
known;  whether  it  produces  a  conviction  in  the  mind  of  the  possessor, 
that  his  title  is  bad,  and  his  adversary's  good?  The  law  has  not 
said  it  shall,  therefore  there  is  no  technical  bad  faith  created  by  tb^ 
action  being  commenced.  In  point  of  fact,  such  conviction  is  not 
produced  on  the  mind  of  the  possessor,  in  all  cases.  In  the  greater 
number,  we  beheve  he  honestly  thinks^  he  has  a  better  title  than  the 
party  to  whom  he  is  opposed,  up  to  the  very  moment  when  jndg«> 
ment  is  pronounced  by  the  tribunal,  which  decides  in  the  last  resorti 
This  belief  of  ours,  we  imagine,  will  be  shared  by  all  those  who  hav4 
had  any  experience  of  the  motives  which  operate  on  men's  minds  ia^ 
defence  of  their  rights,  real  or  imaginary.  Independent  of  the  delu^ 
sions  of  selMove,  there  are  cases  where  the  coolest  and  most  un- 
biassed mind  might  fall  into  error.  Facts  may  be  essential  to  a  cor*- 
reet  understanding  of  the  case,  which  are  never  known  until  the  tes- 
timony is  heard  on  the  trial,  and  never  can  be  known  before  it.  The 
law  may  be  so  unsettled  and  uncertain,  that  the  counsel  who  advise^ 
may  well  draw  different  conclusions  from  the  judges  who  decide. 
So  that  under  the  interpretation  contended  for,  cases  migh,t  occur, 
where  the  party  who  entert^d  into  possession  bona  fide^  would  be 
advised  by  his  counsel,  he  had  the  better  title;  where  the  court  which 
tried  it  in  the  first  instance  thought  so;  where  even  this  court  might 
think  so;  and  on  an  application  for  a  rehearing,  change  its  opinion; 
and  yet  during  all  this  time,  while  this  general  delusion  prevails  as  to 
the  validity  of  his  pretensions,  the  possessor  is  to  be  considered  in 
bad  faith,  because  he  did  not  know  the  law  better  than  .his  counsel 
who  advised — the  judge  who  tried  his  cause  in  the  inferior  court,  and 
because  he  shared,  for  a  time,  with  the  tribunal,  in  the  last  resort,  4 
conviction^  that  he  had  a  better  title  than  his  adversary. 
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A  conclusion  which  is  so  contrary  to  reason  and  an  acquaintance 
with  the  affairs  of  men,  never  could  have  been  adopted  in  any  coun- 
Iry,  if  a  positive  rule  bad  not  existed  in  it,  that  good  faith  should 
cease  with  the  commencement  of  a  suit.  The  minds  of  men  who 
live  long  under  regulations  of  almost  any  kind,  naturally  come  to 
consider  them  founded  in  reason  and  truth,  and  the  bias,  which 
habits  of  thought  thus  produce,  insensibly  extends  itself  to  the  exami- 
nation of  every  question  arising  out  of  a  change  in  these  rules. — 
.With  the  destruction  of  the  rule,  however,  we  think  all  argument 
derived  from  it  should  cease. 

We  still,  therefore,  remain  satisfied,  that,  according  to  the  provi- 
sions of  the  old  Code,  bad  faith  was  made  to  depend  on  an  investiga- 
tion of  all  the  circumstances  of  each  case,  and  not  on  the  particular 
period  the  possessor  received  notice  his  title  was  contested.  And  in 
the  three  several  cases  in  which  we  applied  this  doctrine  to  the  right 
of  the  defendant,  to  be  paid  for  improvements,  we  do  not  believe 
any  error  was  committed.     1  N.  S,  409;  7  Ibid.  376.  650. 

But  in  relation  to  the  right  of  enjoying  fruits,  the  legislature  has 
thought  proper  to  make  a  special  provision.  By  the  dOth  article  of 
the  old  Code,  p.  480,  it  is  provided,  that  all  which  are  reaped  after 
demand,  shall  be  restored  to  the  party  recovering  possession. 

There  is  perhaps  a  sound  reason  for  this  distinction.  In  the  case 
of  improvements  placed  on  the  soil,  the  owner  is  enriched  by  the 
money  expended  by  the  possessor;  the  property  is  increased  in  value. 
But  where  fruits  are  reaped,  he  is  benentted.  In  the  case  of  eviction, 
then  he  presents  himself  in  first  hypothesis,  damno  eviiandth- in  the 
latter,  lucro  captando.  The  equity  arising  from  these  different  posi- 
tions, is  by  no  means  the  same.  The  39th  and  41st  laws  of  the  title 
of  the  3d  Partidas,  seem  to  recognise  a  rule  of  the  same  kind.  By 
them,  the  defendant  was  to  pay  the  fruits  gathered,  after  issue  joined. 
But  no  limitation  is  affixed  in  respect  to  his  right  to  be  paid  for  im- 
provements. 

We  conclude,  therefore,  that  the  plainti£Es  are  entitled  to  claim  the 
fruits  from  the  institution  of  the  suit. 

III.  The  third  point  will  be  noticed,  when  we  proceed  to  examine 
the  facts  of  the  case,  and  apply  the  law  to  them.  The  fourth  relates 
to  the  interest  allowed  by  the  judgment. 

It  is  objected,  that  it  was  not  claimed  in  the  answer,  and  that  it 
was  allowed  on  a  sum  not  liquidated. 

The  553d  article  of  the  Code  of  Practice  declares  that  interest 
shall  not  be  allowed  by  the  judgment,  unless  the  same  has  been  ex- 
pressly claimed,  and  then  only  in  cases  in  which  the  law  permits 
such  interest  to  be  stipulated. 

We  do  not  understand  this  provision  to  apply  to  cases,  where  the 
interest  is  a  legal  consequence  of  the  obligation,  on  which  suit  is 
brought.  It  was  made,  as  the  last  clause  of  the  article  shows,  for 
those  cases  where  the  payment  of  interest  was  stipulated,  and  where 
interest  could  not  be  given  without  that  stipulation.    In  such  cases, 
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where  the  petitioDy  or  claim  in  reconvention,  a«  the  case  may  be*, 
only  asks  for  an  execution  of  part  of  the  contract,  the  judgment  can-i> 
not  go  beyond  the  demand  in  the  pleadings. 
,  Bat  where  the  interest  due,  is  a  legal  consequence  of  the  debf, 
without  any  stipulation,  a  demand  for  the  principal,  is  a  demand  of 
both  principal  and  interest;  the  one  necessarily  follows  the  other.-— 
The  amount  claimed  here  was  sufficiently  liquidated,  and  we  do  not 
see,  that  in  this  part  of  the  judgment,  any  error  was  committed. 

The  property  which  the  plaintiffs  had  recovered,  was  sold  to  pay 
a  debt  of  their  ancestors;  and  the  judgment  of  the  inferior  court  di- 
rected that  money  to  be  repaid,  before  they  took  possession  of  the 
premises,  together  with  the  increased  value  of  the  plantation.  Id 
default  of  these  payments  being  made  in  two  months,  the  decree  au<« 
thorised  execution  to  issue  against  the  plaintiffs. 

They  complain  of  this,  and  admitting  the  correctness  of  the  princi^ 
pie,  they  contend  that  the  time  allowed  for  them  to  make  payment 
was  too  short;  that  a  greater  delay  should  have  been  granted. 

The  question  presented  to  the  court  by  this  objection,  is  quite  novel: 
The  plaintiffs,  who  have  sued  for  the  premises,  and  who  have  ob- 
tained judgment  for  them,  certainly  can  not  expect  that  the  defend* 
ant  should  remain  their  tenant  at  will,  for  years,  liable  to  be  evicted 
at  any  moment  they  choose.  If  he  is  deprived  of  the  land,  and  itis^ 
free  enjoyment,  by  a  judgment  which  they  have  provoked,  he  has 
as  much  right  to  receive  the  money  decreed  to  him  in  consequenotf 
of  that  judgment,  as  they  have  to  get  possession  of  the  plantatiool 
His  demand  in  the  answer,  was  one  in  reconvention;  it  is  the  very 
instance  put  in  the  Code  of  Practice  to  illustrate  this  species  of  action, 
article  375.  We  think  the  principle  on  which  the  judge  decided  cor*- 
lect;  but  the  judgment  requires  some  modification.  The  plaintiflb' 
have  no  right  to  the  premises,  until  they  make  a  tender  of  the  money* 
The  defendant,  or  warrantor,  has  no  right  to  the  money  until  the 
property  is  tendered  to  the  plaintifi^. 

According  to  the  estimation  of  the  court  of  the  first  instance,  which 
we  adopt,  the  increased  value  of  the  property  is  24,750  dollars.    From' 
this  must  be  deducted  the  fruits  reaped  since  the  inception  of  the  suit. 
It  was  commenced  in  December,  1826,  and  there  are  the  crops  of 
two  years  accounted  for.    The  judge  below  considered,  that  as  ihe 
plaintiffs  had  furnished  the  land  and  buildings,  with  some  daves^ 
and  the  defendant,  slaves,  animals  and  plantation  utensils,  andrsu^- 
perintended  the  whole,  that  each  should  take  one-half  of  the  net' 
product.    We  think  the  judge  did  not  err  by  so  deciding;  it  appears' 
equitable,  and  is  supported  by  the  evidence  given  on  the  trial.    The  '■ 
orops  of  the  two  years  already  stated,  amount  to  24,942  dollars  46* 
cents,  to  the  half  of  which,  12,171  dollars  23  cents,  the  plaintiffs  are 
entitled.    This  deducted  from  24,750  dollars,  leaves  12,578  dollm: 
77  cents,  which  they  must  pay  before  they  can  take  possession  of  the 
prenlisea. 

They  must  also  pay  the  sum  arising  out  of  the  original  sale  of  ifae 
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plantation,  which  was  appropriated  to  the  discharge  of  (heir  ances- 
tors' debts.  The  amount  is  contested.  The  warrantor,  Millaudon, 
insists  it  is  23,500  dollars.  The  plaintiffs  say  it  is  only  19,583. 
This  difference  arises  from  a  payment  made  by  Dufaii,  who  was 
surety  for  the  ancestors  of  the  plaintiffs,  in  the  contract  with  Evans. 
Dufau,  who  was  examined,  states  that  he  paid  this  amount  out  of 
his  own  funds,  and  that  Daquin  afterwards  repaid  him  a  certain  sum: 
he  could  not  recollect  how  much.  It  is  clear,  therefore,  the  whole 
sum  of  23,550  dollars  is  not  due.  Nor  do  we  think  any  part  of  this 
payment  can  be  claimed  by  the  defendants.  The  money  was  paid 
oy  Dufau,  as  surety  of  the  Daquins,  before  the  land  was  decreed  to 
him,  in  consequence  of  his  purchase  in  the  name  of  Massicot  It  is 
only  those  who  have  purchased  in  consequence  of  a  sale  made  to  dis- 
charge the  ancestor's  debts,  that  can  demand  repayment  from  the 
minors.  Now  the  sale  made  on  the  demand  of  Evans,  was  not  for 
23,500  dollars,  but  for  the  sum  allowed  by  the  judge.  That  sum  the 
plaintiffs  must  repay,  with  interest  at  five  per  cent,  from  the  com- 
mencement of  the  suit . 

By  the  judgment  of  the  court  of  the  first  instance,  this  sum  was 
directed  to  be  paid  to  Millaudon,  who  was  cited  in  warranty,  and 
the  balance  due  for  the  improvements  was  decreed  to  the  defendant, 
Coiron.  The  latter  has  appealed,  and  has  contended  that  the  whole 
amount  is  due  to  him;  that  if  Millaudon  should  be  considered  as  re- 

S resenting  the  previous  purchasers,  he  represents  all  the  rights  which 
lillaudon  had. 

As  a  general  rule  this  is  perhaps  correct.  Prima  facie,  the  money 
should  be  paid  to  the  possessor.  But  if  he  abandons  the  defence  as 
he  did  here,  throws  it  on  his  warrantor,  and  asks  for  judgment 
against  him  for  all  damages  which  arise  out  of  the  eviction;  it  is  open 
to  the  warrantor  to  show,  that  the  party  in  possession  is  indebted  to 
him,  in  a  larger  amount. than  that  for  which  the  judgment  is  de- 
manded. The  plaintiff's  right  to  receive  the  money,  which  the  ori- 
ginal purchaser  paid  in  discharge  of  the  plaintifi^s  ancestor's  debts, 
depends  not  only  on  having  bought  the  property,  but  having  paid 
for  it.  He  has  no  right  to  the  reimbursed  money,  which  he  has  not 
exi>ended.    . 

The  case  was  argued  before  us,  as  between  the  defendant  and  his 
warrantor.  But  no  judgment  was  given  in  the  court  below  on  the 
issue  formed  between  them;  and  when  this  cause  was  last  before  us, 
we  gave  as  one  reason  why  he  could  not  render  a  final  judgment, 
that  the  rights  of  the  vendors,  cited  respectively  in  warranty,  had  not 
been  passed  on.  It  is  clear  we  can  not  decide  a  case  between  par- 
ties in  this  tribunal,  on  whose  conflicting  claims  no  judgment  has  b^n 
rendered  in  the  uiferior  court.  We  roust  either  afiirm  or  reverse, 
and  we  could  do  neither  here. 

The  greatest  difficulty  we  feel  in  remanding  the  cause,  is  created 
by  the  situation  in  which  the  plaintiffs  are  placed.  They  should  not 
be  deprived  of  the  possession  of  their  property,  during  the  period  the 


MARCH  TERM,  1830-  «43 

[Dtqoin.ef  aL  o.  Coiron  et  dL] 

defendant  and  his  warranty  are  settling  their  pretensions  to  the  money 
which  the  petitioners  arecompelled  to  pay  one  or  theother.  We  think 
the  interests  of  all  will  be  best  preserved  by  permitting  the  plaintiffs 
to  obtain  possession,  on  depositing  the  money  in  court;  and  in  case 
they  do  not  do  so,  to  reserve  to  the  defendant  and  his  warrantor,  the 
right  to  enforce  payment,  so  soon  as  it  is  decided  which  of  them  is 
entitled  to  the  money. 

-  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court,  be  annulled,  avoided  and  reversed,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiffs  do  recover  of 
the  defendants,  the  property  claimed  in  the  petition;  but  that  before 
entering  on,  or  taking  out  a  writ  of  possession  for  the  same,  they 
deposit  in  the  hands  of  the  clerk  of  the  district  court,  the  sum  of 
thirty-two  thousand  one  hundred  and  sixty-one  dollars  seventy-seven 
cents,  with  interest  at  five  per  cent  on  the  sum  of  nineteen  thousand 
five  hundred  and  eighty-three  dollars,  from  the  13th  of  December,  1826. 
Reserving,  however,  to  the  defendant^  I.  Coiron,  andt  he  warrantor 
Laurent  Millaudon,  the  right  to  enforce  payment  of  the  same,  on  a 
final  decision  of  the  cause,  in  case  the  plaintiffs  previous  thereto,  do 
not  pay  the  said  sum  into  court. 

.  And  it  is  further  ordered,  adjudged  and  decreed,  that  this  case,  so 
far  as  it  respects  the  rights  of  the  vendor,  cited  in  warranty,  be  re- 
manded for  further  proceedings,  and  that  the  appellee  pay  tiie  costs 
of  this  appeal. 

Quempevy  for  the  plaintiffs. 

Denis  and  MazurtaUj  for  the  defendants. 


The  Louisiana  Insurance  Company  i^.  Morgan,  SherifiP 
of  Orleans,  and  Gardere,  Treasurer  of  the  State. 
VIII,  N.  3.  629. 

A  tax  leviod  on  the  stock  in  trade  of  tn  iniarance  company,  extendi  to  capital  eecared 
as  well  aa  paid  in. 

The  oath  of  the  president  and  directors  is  not  oonclosive  as  to  the  amoant  of  stock* 

FOURTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

By  an  act  of  the  Jegislatiire  approved  the  21\h  of  March,  1813,  an 
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aoDual  tax  of  twenty-five  cents,  is  imposed  on  every  100  dollars  of 
tbe  stock  in  trade  of  banks,  insurance,  and  otiier  incorporated  com'' 
panies. 

The  stock  of  the  company  who  are  plaintiffs  in  this  suit,  is  divided 
into  300  shares,  of  1000  dollars  each,  one^enth  of  which  has  been 
paid  in,  and  securities  taken  for  the  remaining  nine*tenths,  pursuant 
to  the  first  section  of  the  act  of  incorporation. 

The  treasurer  of  the  state,  acting  under  the  advice  of  the  attorney- 
general,  conceived  that  the  company  should  pay  this  tax,  not  only 
on  the  sum  which  the  stockholders  had  paid  in,  but  on  that  which 
they  had  furnished  security  to  pay,  and  the  company  refumg  to 
acquiesce  in  this  construction  of  the  law,  he  issued  a  writ  of  seizure, 
to  compel  them.*-«-This  writ  they  enjoined,  and  the  proceedings  wiiieb 
fi>lk>wed,  form  the  case  now  presented  for  our  decision. 

The  judge  below,  after  hearii^  the  testimony,  and  the  ai^nments 
offered  on  it,  made  the  injunction  perpetual    The  state  appealed. 

From  the  facts  established  on  the  trial,  it  appears,  that  up  to  the 
present  time,  the  treasurer  has  been  accustomed  to  demand  nothing 
more,  than  the  sum  due  to  the  state  on  the  amount  of  the  capital 
stock  paid  in.  But  the  attorney-general  urges  it  was  through  error, 
this  construction  was  given  to  the  act,  imposing  a  tax  on  the  stock 
of  the  company,  and  insists  the  state  has  not  only  a  right  to  claim  the 
tax  for  the  past  year,  according  to  the  interpretation  which  she  now 
puts  on  the  law,  but  also  the  arrearages  which  would  be  due  on  the 
former  payments,  if  that  interpretation  he  correct  The  order  of  sei- 
zure, enjoined,  issued  for  both. 

It  was  admitted,  that  the  president  of  the  company  declared,  to 
the  state  treasurer,  that  the  capital  stock  of  said  company,  was  all 
subscribed,  that  one-tenth  of  it  was  paid  in  cash,  and  the  remaining 
nine-tenths  of  it  secured. 

The  first  objection  made  to  the  present  claim,  on  behalf  of  the 
state,  is  derived  from  the  d6th  section  of  the  act  of  the  legislature,  im- 
posing the  tax.  It  provides,  <<  That  the  treasurer  of  the  state  shall 
be,  and  is  hereby  authorised,  to  demand  from  the  president  and 
directors  of  banks,  insurance,  or  other  incorpbrated  commercial  com- 
panies, by  writing,  and  under  oath,  a  declaration  of  the  amount  of 
their  stock  in  trade;  and  from  these  declarations,  he,  the  said  treasurer^ 
shall  establish  the  anK>unt  of  the  tax,  due  by  each  of  the  said  incor- 
porated banks,  insurance,  or  other  commercial  companies;  and  the 
said  president  and  directors  of  such  companies,  shall  be  bound  to 
pay  the  said  tax,  quarterly,  into  the  hands  of  the  state  treasurer," 
&c.,&c. 

That  the  state  might,  in  levying  a  tax,  think  proper  to  consider, 
and  30  enact,  that  the  oath  of  the  partv  interested  in  diminishing  it, 
should  be  conchisive  as  to  the  amount  due,  cannot  be  called  in  ques* 
tion.  But  a  clear  and  unequivocal  declaration  of  their  intention 
would  be  necessary,  to  justify  such  a  conclusion.  The  very  exist- 
ence of  legislation,  and  the  necessity  for  laws  of  any  kind,  rest  on  a 
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presumption  of  feelings  in  our  nature,  and  motives  of  action  govern- 
ing men,  totally  opposed  to  such  a  construction.  We  do  not  recollect 
a  single  instance,  in  any  statute,  by  which  duties  were  imposed,  or 
obligations  created  that  the  right  of  furnishing  evidence,  which  would 
be  conclusive  as  to  their  being  correctly  discharged,  is  conferred  on 
the  party  burthened  by  them.  It  would  be  well,  if  this  could  be 
safely  done.  But  in  all  these  cases,  law  makers  presume,  that  there 
may  be  fraud;  that  with  the  purest  intentions,  there  may  be  error; 
and  that  the  delusions  of  self-love,  render  it  as  unsafe  to  trust  men 
with  power  over  the  proof,  as  it  would  be  to  permit  them  to  sit  in 
judgment,  and  decide  their  own  case. 

Our  Legislature  was  not  so  imprudent,  as  the  argument  addressed 
to  us  on  this  subject  supposes.  By  the  latter  part  of  the  section 
relied  on,  it  is  provided,  ^  that  in  case  of  negligence  or  refusal  of  the 
president  and  directors  of  the  above  mentioned  companies,  to  make 
a  fair  declaration  of  the  stock  in  trade,  in  the  manner  prescribed  by 
this  act,  they  shall  be  liable  to  pay  a  double  tax,''  &c. 

We  have  seen,  that  it  is  not  from  negligence  or  refusal  to  make  any 
return,  but  from  negligence  or  refusal  to  make  a  fair  one,  that  the 
penalty  is  incurred.  That  the  legislature  intended  this  penalty  to 
follow  an  unfair  return,  as  well  as  making  none  at  all,  is  evident, 
from  their  annexing  a  condition  to  it;  for  whether  it  was  fair,  or  not, 
could  only  be  ascertained  after  it  was  examined.  It  is  equally  clear, 
they  did  not  understand  the  declaration  was  to  be  taken  as  conclu- 
sive, for  if  they  had  so  contemplated,  the  requiring  it  to  be  a  fair  one, 
was  vain  and  nugatory.  Why  impose  a  penalty  for  an  unfair  return, 
if  every  return  was  to  be  taken  as  fair?  Why  require  the  declara- 
tion of  the  president  and  directors  to  be  made  in  a  particular  manner, 
if  that  declaration,  no  matter  how  contrary  to  the  manner  prescribed, 
was  to  be  evidence,  and  conclusive  evidence  too,  of  its  being  given 
in  the  mode  required  by  the  statute? 

We  have  been  unable  to  find  any  satisfactory  answers  to  these 
questions;  and  even  if  we  had  found  them,  the  present  case  would 
not  authorise  the  application  of  the  doctrine  on  which  the  appellees 
rely.  The  statement  of  facts  contains  an  admission,  ^^Xhat  the  presi- 
dent of  the  Louisiana  Insurance  Company  declared,  to  the  state 
treasurer,  that  the  capital  stock  of  said  company  was  all  subscribed, 
that  one-tenth  of  it  was  paid  in  cash,  and  the  remaining  nine-tenths 
secured."  This  declaration  does  not  confine  the  stock  in  trade,  to 
the  amount  paid  in.  It  states  the  facts,  in  relation  to  the  mode  the 
stock  is  held,  and  leaves  the  inference  to  be  drawn,  whether  all,  or 
part  of  it,  is  to  be  considered  as  the  stock  on  which  the  company  is 
trading.  Thi»  statement,  if  it  be  different  from  the  terms  used  in 
the  treasurer's  receipt,  as  making  a  part  of  the  admissions  of  the 
parties,  on  record,  controls  it. 

This  objection  disposed  of,  we  are  required  to  examine  the  case  on 
what  may  be  properly  called  its  merits. 

The  clause  in  the  act  of  our  legislature,  on  wiiich  this  contest  has 
arisen,  is  in  the  following  words: 
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<<  Stocks  of  all  banks,  iDsuranoe,  and  other  incorporated  ooimneitiat 
companies,  established,  or  to  be  established  in  this  state,  by  any  au- 
thority whatever,  shall,  after  the  passage  of  this  act,  be  liable  to  aa 
annual  tax  of  twenty-five  cents^  on  every  100  dollars  of  iheir  stockin 
trade,  to  be  collected  as  prescribed  by  this  act 

The  decision  of  the  case,  therefore,  turns  on  the  correct  interpreta^ 
tion  to  be  given  to  these  expressions  in  the  law,  slock  in  trade.  It- 
would  appear  to  lie  in  a  narrow  eoinpass,  and  yet  the  discassion  has 
extended  far  and  wide,  in  search  of  the  meaning  of  these  terms. 
.  The  intention  of  the  legislature  is  to  be  collected  from  the  wholo 
context  of  the  act,  in  which  the  passage  already  cited  is  fbundf  from 
that  of  the  act  incorporating  the  company;  from  the  literal  meaning 
of  the  language;  and  from  the  meaning  which  should  be  attached  to 
that  language,  when  used  in  relation  to  the  subject  matter^ 

We  shall  first  consider  it  under  the  means  which  the  acts  theii»* 
selves  afford,  fox  obtainii^  a  correct  knowledge  of  the  meaning  of 
the  law  maker. 

The  act  incorporating  the  company  which  are  plaintiffs  in  this  suit, 
by  its  first  section,  among  other  things,  (vovides,  <^  that  the  capital 
stock  of  the  said  corporation  shall  not  exceed  the  sum  of  900/)00 
dollars  divided  into  900  shares  of  1000  dollars  each;*  to  be  paid,  one* 
tenth  part  at  the  time  of  subscribing,  either  in  money,  oi  in  bank 
notes  of  any  of  the  banks  established  in  New  Orleans;  the  remaining 
nine-tenths,  by  such  instalments  as  the  directors,  hereinafter  men- 
tioned, shall  appoint.  Provided,  however,  That  the  first  board  ot 
directors  to  be  chosen,  as  hereinafter  directed,  shall  within  ox^  month 
after  (heir  appointment,  take  good  and  satisfactory  security,  to  consist 
either  in  bank,  or  other  stock,  or  mortgages  on  real  estates,  for  the 
payment  of  the  remaining  nine-tenths,  whenever  it  shall  be  deemed 
expedient  to  call  for  the  same;  and  in  case  of  losses  accruing  to  the 
said  company,  the  stockholders  shall  in  no  case  be  liable,  or  in  any 
way  answerable,  for  more  than  the  amount  of  their  respective 
shares." 

The  14th  section  declares  that  ^  no  insnrance  shall  be  made  by  the 
said  corporation,  until  the  several  securities  tabe  taken  for  the  nine* 
tenthsof  the  said  capital  stock,  shall  have  been  received  by  the  direct* 
drs  of  said  company. 

Under  these  provisions,  the  company  say,  their  only  stock  in  trade 
is  the  one-tenth  paid  in;  and  yet  the  act  of  incorporation  says,  they 
shall  make  no  insurance,  that  is,  they  shall  not  trade  at  all,  until  the 
one-tenth  is  paid,  and  the  remaining  nine-tenths  secured.  If  thea 
the  capital  paid  in  is  alone  the  stock  in  trade,  we  are  forced  to  con* 
dude  that  it  was  the  intention  of  the  legislature,  the  company  should 
not  do  business  on  their  stock  in  trade,  but  that  they  might  do  it  on 
that,  which,  according  to  the  argument  now  used,  is  not  a  part  of  their 
stock  in  trade. 

A  const  ruction  which  at  once  carries  us  to  such  strange  consequent 
ces,  certainly  requires  no  particular  refutation  from  the  oourt.    Un- 
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I6i9  the  company  has  violated  its  charter,  the  position  it  now  assumes 
must  be  untrue.  It  is  prohibited  from  making  any  insurance  on  the 
4>ne-tenth  of  the  stock  paid  in.  It  then  follows,  that  it  must  have 
either  not  complied  with  the  conditions  on  which  it  was  incorporated 
or  that  it  has  done  business  on  the  capital  paid  in,  and  something 
else.  If  there  were  any  thing  more  than  the  30,000  dollars  the  de- 
claration of  the  directors  and  president  have  been  made  in  error 
mnce  the  first  payment  of  the  tax.  We  are  left  in  no  doubt,  as  to 
what  formed  the  addition  to  the  money  paid  in,  and  on  which  the 
appellees  have  been  doing  business.  It  was  the  securities  obtained 
for  the  payment  of  the  nine-tenths  of  the  stock,  for  without  them,  the 
^company  were  prohibited  from  making  any  insurance,  whatever. 

Supposing  us  without  this  strong  and  unequivocal  expression  of  the 
understanding  of  the  legislature,  and  that  we  were  compelled  to 
decide  the  case  alone  on  the  meaning  of  the  words  used,  would  there 
be  any  more  difficulty?  We  think  not.  The  terms,  stock  in  trade^ 
mean  the  capital  on  which  the  company  transacts  its  business — that 
which  it  uses  to  accomplish  the  purpose  for  which  it  was  formed. 
The  attempt  to  restrain  the  capital  to  the  amount  of  cash  paid  in  by 
the  partners,  is  to  us  of  the  first  impression.  We  are  unable  to  see 
why  it  should  be  so  limited.  Stock  may  consist  of  other  things,  on 
which,  either  an  individual  or  a  company,  may  trade  as  surely,  and 
perhaps  as  successfully,  as  on  money.  In  the  case  of  an  ordinarjr 
partnership,  where  all  the  members  of  the  firm,  but  one,  had  contri- 
buted a  certain  sum,  for  the  formation  of  a  common  stock,  and  that 
one  gave  his  obligation  to  pay  his  share  when  called  on,  could  it  be 
doubted,  that  the  debt  thus  due  by  the  individual  partner,  would 
make  a  part  of  the  stock  in  trade  of  the  company?    We  should  sup- 

?ose  not.  Louisiana  Code,  2779.  The  case  before  us  is  stronger, 
'his  association  was  formed  alone  for  the  purpose  of  effecting  insu- 
rance. Its  business,  unlike  that  of  a  bank,  was  not  to  lend  out 
money.  ,  Its  transactions  produce  only  a  responsibility  depending  oi| 
contingencies.  It  may  trade  for  a  long  time  without  disbursing  a 
dollar,  except  for  ordinary  expenses.  All  that  it  requires  to  enable 
it  to  do  business,  is  to  inspire  the  public  with  confidence  in  its  integ- 
rity and  capacity  to  meet  any  losses  for  which  it  may  become  liable. 
Under  such  circumstances,  where  the  security  furnished  by  the  stock- 
holders, to  pay  whenever  the  necessities  of  the  corporation  may 
require  it,  enables  that  corporation  to  insure  with  the  same  freedom, 
and  to  the  same  extent,  as  if  the  cash  was  in  their  vaults;  there  is 
HQt  a  shadow  of  reason,  for  distinguishing  between  that  part  of  the 
stock  Which  is  secured,  and  that  which  is  paid  in.  Both  are  the  stock 
in  trade,  because  bpth  are  the  stock  on  which  the  company  does  trade: 
both  serve  the  same  purposes:  both  contribute  to  the  production  of 
profits.  It  is  not  pretended  the  company  has  restrained  its  opera^ 
lions  to  the  amount  paid  in.  It  has  not  been  shown  that  the  securi- 
ties it  has  obtained  from  the  stockholders,  do  not  enable  it  to  make 
insurances  to  the  .whole  amount  secured.    In  the  absence  of  any 
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proof,  we  are  bound  to  presume  from  the  nature  of  the  business,  that 
the  unpaid  part  of  the  stock,  enables  the  company  to  do  so,  and  it 
can  not  be  doubted  that  its  operations  are  conducted  in  reference  to 
thenL  When  to  these  considerations,  we  add  those  drawn  from  the 
act  of  incorporation,  we  feel  compelled  to  state,  that  we  think  the 
claim  set  up  by  the  appellees,  to  be  wholly  without  foundation. 

It  is  the  strong  conviction  of  the«rror  into  which  the  company,  and 
the  former  officers  of  the  state  have  fallen,  that  prevents  us  from 
giving  that  weight  to  the  interpretation  so  long  put  on  the  act,  which 
the  judge  of  the  first  instance  considered  it  his  duty  to  do. — ^The  slate 
is  not  bound  by  the  error  of  one  of  its  officers.  It  is  not  placed  beyond 
the  protection  of  its  own  law,  that  where  there  has  been  a  mistake, 
there  exists  a  remedy  to  rectify  it.  Much  stress  has  been  laid  on  the 
accounts  of  the  treasurer  being  annually  submitted  to  the  examina- 
tion of  a  committee  of  the  legislature;  the  report  of  that  committee 
to  both  houses;  and  their  acquiescence  in  the  construction  given  to 
the  law  by  the  treasurer,  from  no  steps  having  been  taken  to  correct 
his  error.  This  argument  is  entitled  to  some  weight,  but  not  to  all 
that  which  was  given  to  it.  We  can  not  shut  our  eyes  as  to  the  man- 
ner these  things  are  done.  The  committee  who  examine  the  ac- 
counts of  the  treasurer  do  not  report  the  details  of  them  to  the  legis- 
lature. So  that  it  is  only  the  presumption  of  their  acquiescence,  and 
not  that  of  both  branches  of  the  legislature,  which  can  be  invoked. 
It  is  only  theirs,  too,  without  its  being  shown  their  attention  was 
ever  drawn  to  the  matter  under  consideration.  It  rarely  happens, 
we  apprehend,  that  the  gentlemen  charged  with  that  duty,  take  the 
statute  book  in  hand,  to  see  whether  the  collecting  officers  have  pro- 
perly interpreted  the  laws  imposing  taxes.  Special  circumstances 
may  make  them  do  so  in  some  cases.  Generally,  we  believe  their 
principal  attention  is  directed  to  see  that  all  the  money  received,  is 
accounted  for.  A  point  which  has  passed  sub  jileniio  in  courts  of 
justice,  is  justly  entitled  to  little  consideration,  in  establishing  a  legal 
principle.  The  silence  of  a  committee  of  the  legislature,  is  not 
worthy  of  much  more,  when  invoked  as  a  guide  for  a  judicial  deci- 
sion. It  might  make  some  weight  in  the  balance  of  a  doubtful  case. 
It  can  effect  but  little,  the  scales  of  a  clear  one. 

It  has  been  contended,  that  the  terms  used  in  the  French  text  of 
the  law,  namely,  chngue  cent  piastres  effectives^  are  different  from 
those  used  in  the  English,  every  hundred  dollars  of  their  stocky  used 
in  tradcy  or  at  least  show  the  propriety  of  restricting  them  to  the 
capital  paid  in.  The  literal  translation  of  the  Freifch  words  just 
quoted,  would  be,  every  one  hundred  dollars  that  are  effective.  We 
believe,  that  every  100  dollars  of  the  capital,  secured,  as  directed  by 
the  charter,  are  as  effective  in  the  hands  of  the  president  and  direc- 
tors, as  the  same  sum  paid  in,  and  we  do  not,  therefore,  see,  how  the 
appellee's  case  is  strengthened  by  the  argument  drawn  from  this 
source. 

A  great  deal  has  been  said  on  the  term  stocky  used  in  the  first  part 
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of  the  section  imposing  this  tax;  and  those  of  stock  in  trader  em* 
ployed  in  the  latter  part  of  the  section,  to  designate,  on  what  portion 
of  that  stock  the  tax  should  be  levied.  They  meant,  it  is  8aid,some« 
thing  different,  and  they  can  only  mean  that  for  which  the  appellees 
contend;  because  there  can  be  no  stock  until  it  is  subscribed  for, and 
after  it  is  subscribed,  it  admits  of  no  other  division,  than  that  of  capi- 
tal paid  in,  and  capital  secured. 

We  see  no  difficulty  in  this;  it  is  true  there  can  be  no  stock  until 
it  is  subscribed;  but  after  subscribed  for,  it  may  not  be  in  trade.  It 
may  be  swallowed  up  by  losses,  and  though  in  the  charter  of  incor- 
poration, the  directors  are  prohibited,  on  such  an  event,  to  make  any 
dividend  until  the  stock  is  restored,  yet,  until  that  is  done,  the  com- 
pany are  trading  on  less  than  the  stock  subscribed  for.  The  provi- 
sion of  the  law,  making  the  tax  depend  on  the  capital  used,  not  on 
that  subscribed,  was  wise  and  equitable.  And  as  the  amount  must 
fluctuate,  the  oath  of  the  president  and  directors  was  required  to  as- 
certain it. 

The  plea  of  prescription  is  disposed  of,  by  the  law  of  the  29th  title 
of  the  3d  Partidas,  which  was  in  force  to  the  year  1828. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  that  the  in- 
junction granted  in  the  case  be  dissolved,  and  that  the  appellees  pay 
costs  in  both  courts. 

Aiaybifiy  for  the  plaintiffs. 

Morphy,  Attorney-General,  for  the  defendants. 
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The  deciBion  of  the  board  of  commuttoiien  under  the  authority,  of  the  Uaited  Stetee,  i%. 

re|rard  to  doDAtioD  cIaIids  in  Iloridai  im  final,  and  cannot  be  reexamined  in  a  cowt.oC 

justice. 
The  recitals  in  a  title  emanating  fiom  piTernment  are  evidence  against  the  poesewer 

without  title* 
lliat  a  patent  as  not  necessary  in  alT  cases  to  conftr  a  legal  title  to  soil,  of  which  ther 

government  la  the  proprietor,  cannot  he  doubted. 
In  many  of  the  States,  no  action  of  ejectment  can  be  maintained  by  a  donee  without  a 
.   patent,  but  in  Louisiana  an  equitable  title  may  be  enforced  in  a  court  of  law.* 

THIRD  District,  Judge  of  the  Eighth  presiding. 

PQarwh  J.,  delivered  the  opioioii  of  the  oaurl 

This  ia  a  petitory  aotioo.  The  petitioner  states^  that  be  is  awnet 
legally  and  equitably,  of  SSe^Vv  acres  of  land,  situate  in  the  parish 
of  Feliciana,  under  the  laws  of  the  United  States^by  virtue  of  a 
settlement  originally  made  by  j4>hQ  Cooper.  That  his  daim  has 
been  contested  by  Edwin  O'Neale,  and  the  heirs  of  Lovill  Ventress, 
before  the  register  of  the  land  office  and  receiver  of  public  moneys 
of  the  United  States,  at  St.  Helena  court  house,  who  have  passed 
upon  the  merits  of  their  pretensions,  and  decided  the  land  to  be  the 
property  of  the  petitioner.  That  in  virtue  of  their  decree,  the  land 
has  been  surveyed,  and  every  thing  has  been  done  preparatory  to 
the  issuing  of  a  patent  by  the  government  of  the  United  States. 
The  petition  concludes,  by  stating,  that  one  Glover  had  entered  on 
the  premises,  and  held  the  possession  of  them,  which  he  refuses  to 
deliver  up. 

Glover  disclaimed  all  title  to  the  property,  and  averred,  that  he 
held  under  the  heirs  of  Ventress.  He  prayed  that  he  might  be  dis- 
charged. This  prayer  was  granted,  on  the  heirs  of  Ventress  appear- 
ing  and  pleading  to  the  action. 

*  This  case  was  very  advantBgeously  used  by  the  committee  on  ekctionr  ef  that  fionae 
of  RepreaentatiTes  of  Louisiana,  in  its  ingenious  report  on  the  contested  election  of  the 
Parish  of  Jefferson,  in  1838, 1.  T.  Preston,  Esq.,  sitting  member.  QiMre,  how  complete 
must  a  purchaser's  or  donee's  title  to  United  States  land  be,  before  he  is  admissilile  to 
the  polls  as  a  voter?  Is  the  receiver's  receipt  of  the  price  sufficient  evidence  of  title  for 
a  citizen  who  claims  to  vote  under  the  eighth  section  of  the  second  article  of  the  oonsCi- 
tution?  The  house  ultimately  rejected  the  votes  of  such  persons,  but  for  a  combinati«A 
of  reasons,  whereof  the  chief  was  the  want  of  any  bona  Jide  iotentioo  to  purohaae  land. 
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In  their  answer,  they  state,  that  they  are  entitled  by  law,  to  the 
estate  <pf  their  late  father,  who  was  justly  entitled  to  the  premises, 
under  the  several  acts  of  congress  in  retaxion  to  lands  in  that  section 
of  country,  where  the  locus  initio  is  situated; — ^that  he  held  it  under 
an  actual  settlement,  oocupanoy  and  improv^ement,  made  by  John 
James  SimmondSy  about  twenty  years  ago;  and  that  in  the  month 
of  July,  1820,  a  certificate,  on  the  claim  of  Siomionds,  was  issued  by 
the  register  and  receiirer  of  the  land  office,  to  one  Pulaski  Cage,  who 
has  transmitted  the  same  to  the  re^ondents. 

They  further  pleaded  prescription,  and  in  case  of  eviction,  claimed 
the  value  of  their  improveoients. 

The  cause  was  twice  tried  in  the  inferior  court,  and  in  both  hnstan* 
ces  there  was  a  verdict  for  the  defendant.  On  the  first  trial,  the 
judge  charged  the  jury  in  favor  of  the  defendant,  on  the  plea  of  pre- 
scription, and  afierwajpds  set  the  verdict  aside,  on  a  motion  for  a  new 
trial,  being  convinoed  he  had  erroneously  expounded  the  law  on  that 
point. — On  ttie  second  trial,  the  court  instructed  the  jury,  that  the 
plaintiff  could  not  recover,  because  he  had  failed  to  prove  an  assign- 
ment to  him,  of  the  right  of  the  settler,  under  whose  improvemenC 
and  occupancy  the  certificate  and  order  issued. 

This  i^se  was  argued  last  year,  but  the  bench  not  being  at  that 
time  full,  owing  to  the  indisposition  of  the  presiding  justice,  and  the 
judges  who  heard  it  oat  being  able  to  oome  to  a  conclusion  satisfac- 
torily to  themselves,  it  has  been  again  very  fully  discussed.  As  the 
decision  of  the  pointa  involved  in  the  cause  is  of  importance  to  a  con- 
siderable (>ortion  of  the  citizens  of  the  state,  we  have  bestowed  on  ic 
a  great  deal  of  our  attention. 

From  the  statement  already  made  of  the  allegations  in  the  petition 
it  is  seen,  that  the  plaintiff  mainly  relies  on  the  decision  of  the  com* 
missioners  of  the  United  States  in  his  favor.  The  evidence  introduced 
in  the  cause,  shows  such  a  decision  to  have  been  made,  and  the  first 
and  by  far  the  most  important  inquiry  devolving  on  us,  is  the  effect 
which  should  be  given  to  it 

For  a  proper  understanding  of  this  point,  reference  nmst  be  had  to 
tiae  several  acts  of  congress,  for  the  adjustment  and  settlement  of  land 
claims  in  Florida. 

Both  parties  claim  by  donation  from  the  United  States,  and  the  first 
provision  we  meet  with  in  respect  to  those  who  acquired  property  in 
this  manner  from  the  general  government  in  that  section  of  country 
is  found  in  the  eighth  section  of  an  act  of  congress,  passed  the  85th 
of  April  1812,  by  which  it  is  enacted,  ^  That  the  said  commisioners 
be,  and  they  are  hereby  authorised  and  required  to  collect  and  report 
to  congress,  at  their  next  session,  a  list  of  ail  the  actual  settlers  on  land 
in  said  district,  respectively,  who  have  no  claim  to  land  derived  from 
the  Freneh,  British  or  Spanish  governments,  at  the  time. at  which 
such  settlements  were  made."    Land  Laws,  page  606. 

Whether  the  report  was  made  within  the  time  prescribed  by  the 
aetj,  the  evidence  in  the  casQ  does  not.  inform  us.    The  next  legisla* 
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tion  we  find  on  the  mibject,  is  an  act  entitled^  ^  An  act  for  adjusting 
the  claims  to  land,  and  establishing  land  offices  in  the  districts  east  of 
the  island  of  New  Orleans/'  passed  the  dd  of  May,  1829.  By  the 
8th  section  of  which  it  is  provided,  ^  That  every  person,  or  his  or 
her  legal  representative,  whose  name  is  comprised  on  the  lists,  or  re- 
gister of  claims,  reported  by  the  said  commissioners,  and  the  persons 
embraced  in  the  list  of  actual  settlers,  or  their  legal  representatives, 
not  having  any  written  evidence  of  claim  reported  as  aforesaid,  diaU 
where  it  appears  by  the  said  report,  or  by  the  said  lists,  that  the  land 
claimed  or  settled  on,  had  been  actually  inhabited  or  cultivated  by 
such  person  or  persons  in  whose  right  he  claims;  on  or  before  the 
15th  day  of  April,^1813,  be  entitled  to  a  grant  for  the  land  so  claimed, 
or  settled  on  as  a  'donation." 

The  12th  section  of  this  act  provides  for  the  issuing  a  certificate 
by  the  register  and  receiver,  for  all  claims  confirmed  by  it,  and  de- 
clares, that  if,  on  presentation  to  the  general  land  office,  of  such  certifi- 
cate, the  commissioner  thereof  shall  be  of  opinion,  that  it  <^  has  been 
fairly  obtained,  according  to  the  true  intent  and  meaning  of  this  act, 
then ,  and  in  that  case,  a  patent  shall  be  granted  in  like  manner  as 
for  other  lands  of  the  United  States."    Land  Laws,  75,  p.  759. 

In  the  year  1822,  the  legislature  of  the  United  States  again  acted 
in  relation  to  these  lands,  and  in  the  4th  section  of  an  act  passed  by 
them  on  the  8th  of  May,  of  that  year,  after  having  made  provision 
for  the  manner  in  which  they  should  be  surveyed,  it  is  declared, 
^<  that  in  relation  to  all  such  claims  which  may  conflict,  or  in  any 
manner  interfere,  the  said  registers  and  receivers  of  the  public  moneys 
of  the  respective  districts,  shall  have  power  to  decide  between  the 
parties,  and  shall  in  their  decision,  be  governed  by  such  conduional 
lines  or  boundaries,  as  may  have  been  agreed  on  between  the  parties 
either  verbally  or  in  writing,  at  any  time  prior  to  the  passage  of  this 
act."        «««*««« 

^  Provided^  however.  That,  should  it  be  made  appear,  to  the  satis- 
faction of  the  register  and  receiver  of  public  moneys,  of  the  respective 
districts  in  any  such  case,  that  the  subsequent  settler  had  obtruded 
on  the  claim  of  the  former,  and  had  made  his  establishment  aAer 
having  been  forbid  so  to  do,  the  said  register  and  receiver  of  public 
moneys,  shall  have  power  to  decide  between  the  parties,  according 
to  the  circumstances  of  the  case  and  the  principles  of  justice.  Land 
Laws  of  the  United  States,  824. 

In  virtue  of  the  authority  thus  conferred,  the  register  and  receiver 
decided,  that  Simmonds,  under  whom  the  defendants  claim,  having 
made  and  sold  another  improvement,  before  he  settled  on  the  locu9 
in  quOy  and  having  been  forbid  to  do  so  by  Cooper,  under  whom  the 
plaintiff  sets  up  title,  neither  the  heirs  of  Ventress,  nor  any  other  per- 
son claiming  from  Simmonds,  had  a  just  or  equitable  title  to  the  land 
in  question. 

The  defendants  resist  the  force  and  efiect  which  the  plaintiff  seeks 
to  give  to  this  decision.    They  contend,  that  by  virtue  of  the  pro- 
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Tisions  of  the  act  of  1819,  the  quantity  of  land  therein  mentioned, 
was  given  to  them,  and  that  a  legal  title  is  vested  in  them  to  the  pre^ 
mises,  of  which  they  cannot  be  deprived,  except  by  a  judgment  of  a 
court  of  justice,  and  the  law  of  the  land. 

The  solution  of  the  question  on  which  the  cause  turns,  depends  on 
the  correctness  of  this  position.  If  a  legal  title  was  vested  in  the 
claimants,  under  the  acts  of  Congress  already  cited,  at  any  time  pre- 
vious to  the  decree  of  the  commissioners,  it  is  very  clear,  that  a  deci- 
sion by  officers  of  the  government  cannot  have  the  force  of  res  judU 
caia^  nor  deprive  them  of  any  right  which  they  may  have  had  pre- 
vious to  such  decision. 

in  the  case  of  M'Chmg  v.  Silliman,  the  Supreme  Court  of  the 
United  States  said,  that  whatever  doubts  may  have,  from  time  to 
time,  been  suggested,  as  to  the  supremacy  of  the  United  States  in  its 
legislative,  judicial  or  executive  power,  no  one  has  ever  contested  its 
supreme  vight  to  dispose  of  its  own  property  in  its  own  way.  With- 
out this  authority,  no  one  could  rightfully  entertain  any  other  opia- 
ioQ.  The  parties  to  this  suit,  and  others,  who  have  received  dona- 
tions from  the  government,  must,  therefore,  be  content  to  take  them 
with  all  the  conditions  it  has  thought  proper  to  annex  to  its  gift.  6 
Wheaton,  605. 

On  a  question  of  this  kind,  great  respect  is  due  to  the  opinions  of 
those  from  whom  the  title  emanates:  originating,  as  did  these  opinions, 
in  a  desire  to  benefit  the  bona  fide  settler,  we  are  bound  to  presume 
that  the  same  liberal  motives  which  operated  in  the  commencement 
of  their  legislation  on  this  subject,  governed  them  to  the  end:  more 
especially  as  nothing  has  been  taken  back,  which  was  given;  and  the 
object  of  their  later  enactments,  was  only  to  carry  into  effect,  the 
principle  which  it  is  presumed  governed  them  throughout.  Now. 
the  act  of  1822,  is  the  legislative  construction,  by  those  best  acquainted 
with  tbeir  own  motives,  of  that  of  1819.  It  is  manifest,  congress  did 
not  understand  that  a  legal  title  was  vested  in  the  settler,  by  the  pro- 
visions of  this  statute.  For  if  tliey  thought  so,  they  would  have  left 
the  grantees  to  their  rights  at  law,  well  knowing  they  could  not  be 
deprived  of  them,  by  an  extraordinary  tribunal,  vested  with  powers 
such  as  those  conferred  on  the  register  and  receiver. 

That  a  patent  is  not  necessary  in  all  cases,  to  confer  a  Tegat  title  to 
soil,  of  which  the  government  is  the  proprietor,  cannot  be  doubted. 
An  act  of  congress  may  diveel  the  United  States,  at  once,  of  all  pro- 

Eirty  in  a  portion  of  the  public  lands,  and  transfer  it  to  an  individtial. 
nt  it  is  perfectly  dear  the  government  may  le^slate  in  such  a  man- 
ner, as  to  make  the-  issuing  of  the  patent  necessary,  to  effectuate  this 
object,  and  wo  believe  their  ordinary  legislation  in  respect  to  the  public 
domain,  which  is  given  away,  contemplates  the  retention  of  entire 
power  over  the  object  given,  until  that  is  done. 

Indeed,  when  there  is  no  expression  in  the  statute  conveying  a  dif- 
ferent idea,  we  should  think,  that  the  obligation  imposed  on  the 
donee^  to  apply  for,  and  obtain,  a  patent,  is  strong  evidence  that  his 
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title  is  not  to  be  considered  complete,  until  it  is  obtained.  In  many/ 
perhaps  the  greater  number,  of  our  sister  states,  no  action  of  eject- 
ment can  be  maintained  without  it.  In  this,  and  some  others,  an 
equitable  title  may  be  enforced  in  a  court  of  law.  But  in  relation  to 
the  Florida  lands,  we  think  there  is  strong  evidence,  beyond  the  obli- 
gation imposed  on  the  settlers  to  apply  for  a  patent,  that  the  govern- 
ment retained  complete  power  over  the  soil  until  the  patent  issued. 

The  provision  contained  in  the  act  of  1819  is  that  on  which  the 
defendants  principally  rely.  The  3d  section  declares,  that  the  per- 
sons who  appear,  by  the  commissioners'  report,  to  have  actually  settled 
and  cultivated  the  land  claimed  by  them,  on  or  before  the  5th  of 
April,  1813,  shall  be  entitled  to  the  land  so  claimed  and  settled  as  a 
donation. 

The  particular  language  here  used,  cannot  escape  the  attention  of 
those  who  are  called  on  to  interpret  it.  The  act  does  not  say,  that 
such  settlers  are  confirmed  in  their  right  and  title  to  the  land :  it  de- 
clares they  shall  be  entitled  to  a  grant  for  it.  It  does  not  divest  the 
United  States  of  the  soil,  but  furnishes  a  claim  to  ask  them  to  do  so. 

In  the  case  of  Foster  &  Elam  v.  Neilson,  which  decided  the  right 
to  so  large  a  portion  of  the  lands  of  that  section  of  our  state,  in  which, 
those  involved  in  the  present  controversies  are  situated,  the  Supreme 
Court  of  the  United  States,  in  construing  the  terms  of  the  treaty  be- 
tween our  government  and  Spain,  said,  there  was  an  important  dif- 
ference between  the  expressions  therein  contained — all  grants  o/iand 
shall  be  ratified  and  confirmed j  and  the  words,  are  hereby  ratified 
and  confirmed.  That  the  latter  acted  directly  on  the  subject-matter, 
the  former  only  contained  an  engagement,  congress  would  ratify  and 
confirm  them;  and  that  until  it  did  so,  the  court  could  not  consider 
them  as  confirmed.    S  Peters,  315. 

If  we  now  turn  our  attention  to  the  language  used  in  the  I2th 
section  of  the  act  of  1819,  it  will  be  seen,  that  the  case  before  the 
court  is  much  stronger: — that  the  construction  we  have  given  to  the 
words,  shall  be  entitled  to  a  grant,  far  from  being  refined,  is  in  exact 
consonance  with  the  sense  in  which  the  legislature  used  them,  and 
that  such  construction  is,  in  fact,  the  only  one,  by  which  all  parts  of 
the  law  can  be  carried  into  efiect. 

It  provides  for  the  issuing  a  certificate,  and  declares,  that  on  the 
presentation  of  it  to  the  general  land  office,  if  the  commissioner  there- 
of shall  be  of  opinion  that  it  has  been  fairly  obtained,  according  to  the 
true  intent  and  meaning  of  the  act,  a  patent  shall  issue.  If  the  third 
section  conferred  a  title  to  the  land,  and  put  an  end  to  all  power  in 
the  government  over  it,  that  just  cited  was  useless,  and  can  have  no 
effect.  The  commissioner  had  no  power  to  judge  of  its  fairness  or 
unfairness.  We  think  this  provision  shows  conclusively,  that  con- 
gress retained  power  over  these  donations,  up  to  the  time  the  patent 
issued,  and  that  until  it  did  issue,  no  title  vested  in  the  donee. 

Under  this  view  of  the  subject,  we  are  of  opinion  we  C&nnot  inter- 
fere with  the  decision  of  the  register  and  receiver.    The  government 
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of  the  United  States  has  deemed  it  proper  to  intrust  them  with  the 
power  of  deciding,  in  case  of  a  conflict  between  donees,  which  of 
them  should  enjoy  its  bounty;  and  as  they  had  no  title  but  that 
which  flowed  from  the  liberality  of  the  donor,  they  must  take  with 
such  conditions  as  he  has  thought  proper  to  affix  to  his  donation. 

The  only  other  question  in  the  case,  of  importance,  is  in  relation 
to  the  want  of  proof  of  the  right  of  Cooper,  who  was  the  original 
settler,  being  transferred  to  the  plaintiff.  There  is  no  evidence  of  it, 
except  the  recital  in  the  certificate  of  confirmation.  The  judge  below, 
was  of  opinion  it  was  not  sufficient.  This  is  the  first  time  such  a 
point  has  been  presented  for  our  decision.  The  general  rule  certain- 
ly is,  that  the  assignee  must  prove  the  right  of  the  assignor  is  vested 
in  him:  and  that  recitals  in  a  deed  are  not  evidence  against  third 
parties.  In  the  case  of  Penrose  v,  Griffith,  the  Supreme  Court  of 
Pennsylvania  was  divided  on  a  similar  question.  A  majority  of  the 
court  held,  that  recitals  in  the  patent  bound  all  who  claimed  subse- 
quently from  the  state,  but  not  those  who  had  a  title  before  the 
patent  issued.  One  of  the  judges  thought  it  was  prima  facie  evi- 
dence against  both.  In  a  subsequent  case,  the  same  tribunal  deter- 
mined, that  where  the  defendant  showed  no  title,  the  recitals  in  the 
patent  were  evidence  against  him.  Such  was  this  case;  after  the 
decision  of  the  register  and  receiver,  the  defendants  had  no  title  to 
the  premises,  and  as  we  think  the  rule  well  founded  in  principle,  we 
are  of  opinion  the  court  below  erred  in  its  charge  to  the  jury.  4 
Binney,  231;  2  Serg.  &  Rawie,  455. 

Having  come  to  the  conclusion  just  expressed,  it  is  unnecessary  to 
examine  the  other  questions  raised  by  the  several  bills  of  exceptions, 
for,  supposing  them  all  decided  in  favor  of  the  defendants,  the  plain- 
tiff must  recover.  The  cause,  however,  will  have  to  be  remanded, 
to  inquire  into  the  value  of  the  improvements  placed  on  the  land, 
while  the  appellees  were  in  good  faith. 

It  is,  therefore,  ordered,'  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  case  be  remanded,  to 
ascertain  the  value  of  improvements  made  by  the  defendants  while 
in  good  faith,  and  that  the  appellee  pay  the  costs  of  this  appeal. 

Preston^  for  the  plaintiff. 

Morgatij  for  the  defendants. 
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Oayosos  v.  Executors  of  Baldwin.     YIII,  N.  &  658. 

The  want  of  a  stirvey  doos  not  exclode  parol  pitx^of  boundarlM. 

THIRD  District. 

PoRTBBy  J.|  deliTored  the  opinion  of  the  court 

By  the  pleadings  in  this  action,  which  is  a  petitory  one,  the  plain* 
tiffs  are  put  on  the  proof  of  their  title  to  the  premises  sued  ibr.  To 
establish  it,  they  produced  a  concession  from  the  Spanish  government 
and  offered  parol  evidence  of  the  boundaries.  This  evidence  was 
objected  to,  and  the  court  declared  its- opinion  to  be,  that  the  plaintiffs 
having  never  had  a  survey  made  of  t!he  land  claimed  by  the  succession 
of  C.  Baldwin,  deceased,  which  is  the  land  in  contest,  could  not 
prove  by  parol,  the  metes  and  bounds. 

We  are  of  opinion  the  court  ^rred.    It  appears  from  the  evidence 
oo  record,  that  the  land  claimed  by  the  petitioners,  had  been  sui^ 
veyed  under  the  authority  of  the  Spanish  government,  and  a  plat  of 
this  survey  is  produced.     The  land  embraced  by  the  limits  there 
given,  may  be  shown  by  parol  evidence.     Frequently  it  can  be 
proved  in  no  other  way;  the  plat  of  survey  being  nothing  more  than  a 
representation  of  that  which  is  essentially  matter  en  p(m.    On  the 
trial  of  land  cases,  it  is  usually  the  practice  for  courts  of  justice,  on 
application  of  either  party,  tp  order  a  survey,  with  directions  to  the 
surveyor  to  run  such  Imes  as  may  be  required  by  the  litigants.  This 
is  done  as  a  matter  of  convenience,  to  enable  the  court  and  jury  to 
apply  with  more  facility  and  correctness,  the  other  proof  which  may 
be  offered  of  the  locus  in  quo.    But  this  survey  makes  no  proof  in 
itself  of  the  truth  of  the  lines  traced  on  the  plat  returned  into  court 
It  is  not  evidence  per  se^  but  the  means  used  to  apply  evidence. 
The  want  of  it,  therefore,  does  not  prevent  the  introduction  of  parol 
proof,  though  its  absence  may  render  the  application  of  that  proof 
more  difficult.    If  the  plaintiff's  title  calls  for  natural  boundaries,  or 
other  limits  which  exist  in  fact,  and  the  defendant's  claim  or  conces- 
sion does  the  same;  there  is  often  no  other  means  of  showing  where 
these  boundaries  are,  but  by  parol  evidence.     The  lines  traced  by 
the  surveyor  on  paper,  might  give  a  picture  of  them,  but  could  not 
establish  their  existence.    If,  from  the  nature  of  the  case,  it  was  im- 
possible for  the  court  to  ascertain  the  extent  of  the  interference  of  the 
titles  without  a  survey,  the  judge  had  the  power  to  continue  the 
cause,  and  order  one,  or  after  having  heard  the  testimony,  nonsuit 
the  plaintiff,  for  not  making  his  case  sufficiently  clear.    But  the  bill 
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of  exceptions  presents  for  our  opinion  the  naked  question,  whether 
the  want  of  a  survey,  giving  a  representation  of  the  lines  of  the  land 
claimed,  excludes  parol  proof  of  the  boundaries?  and  that  question 
we  feel  compelled  to  answer  in  the  negative.  See  the  case  of  MilU- 
gan's  Heirs  t;.  Hargrove,  6  N,  S,  344,  where  the  effect  of  surveys 
made  under  an  order  of  court  was  fully  gone  into., 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  case  be  remanded  to 
the  district  court,  with  directions  to  the  judge  not  to  reject  parol  proof 
on  behalf  of  the  plaintiffs,  to  show  the  boundaries  of  the  land  in  dis- 
pute, because  a  survey  had  not  been  made  by  them  of  it.  And  it  is 
further  ordered  and  decreed,  that  the  appellees  pay  the  costs  of  this 
appeal. 

Smith  and  Conrad^  for  the  appellants. 

Hennen^  for  the  appellees. 


Lacy  V.  Buhler.     VIII,  N.  S.  661. 

The  shoriff  cannot  sarreoder  property,  seized  on  a  fi.  fa.  to  a  claimant,  who  obtains  all 

injunction  to  stay  the  sale. 

THIRD  District,  Judge  of  the  Eighth  presiding. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  against  the  sheriff  of  E2ast  Baton  Rouge,  in  which, 
damages  are  claimed  from  him,  on  account  of  negligence  and  mis- 
conduct in  his  official  capacity,  in  relation  to  the  executionof  a  judg- 
ment which  the  plaintiff  had  obtained  against  Andrew  Miller. 

The  answer  is  a  genereal  denial,  and  judgment  being  rendered  in 
favor  of  the  plaintiff,  the  defendant  appealed. 

The  important  facts  of  the  case,  as  shown  by  the  evidence,  are  as 
follows:  the  present  plaintiff  obtained  a  judgment  against  one  Mil- 
ton, on  which  h,  fieri  facias  issued,  and  was  levied  by  the  defendant, 
acting  as  sheriff,  on  a  mare,  and  a  certain  quantity  of  cotton  in  the 
seed,  which  were  afterwards  claimed  by  R.  Frickling,  and  the  sale 
of  the  property  was  arrested  by  an  injunction  which  the  claimant 
had  obtained  against  the  sheriff,  as  appears  by  the  return  of  the  fieri 
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facias.  ThU  iojunctioo  was  sub8aq\iently  diaaolved,  and  another 
vrit  of  execution  isBoed,  on  which  a  small  portion  of  the  plaintiflfs 
judgment  was  satisfied,  independent  of  costs,  by  the  seizure  and  sale 
of  other  property,  than  that  which  had  been  seized  under  the  former 
^gcecutioQ. 

The  question  of  law,  arising  out  of  these  facts,  13,  whether  the 
sheriff  is  justifiable  in  tlie  surrend^  of  the  property  which  had  been 
seized  in  virtue  of  the  first  suit,  to  the  claimant,  in  consequence  of 
^e  injunction  by  which  the  sale  had  been  delayed? 

Its  solution  dep^ds  principally  on  the  provisions  of  our  Code  of 
Practice,  relative  ^^  to  the  opposition  of  third  persona."  The  art 
996y  defines  it  to  be  a  demand  brought  by  a  third  person,  not  origi- 
IQ^ly  a  party  in  the  suit,  for  the  purpose  of  arresUng  the  execution  of 
an  order  of  seizure  or  judgment,  rendered  in  that  suit,  or  to  regulate 
their  effects  in  what  relates  to  him* 

If  the  opposition  has  for  its  object,  to  .set  aside  the  ord^r  of  seizure 
as  having  been  effected  on  property  hot  belonging  to  the  party  against 
whom  the  order  was  directed,  but  owned,  on  the  contrary,  by  the 
third  person  making  the  opposition,  it  must  be  done  by  means  of  a 
petition  and  citation,  served  on  the  party  making  the  seizure,  as  in 
ordinary  suits;  but  such  opposition  shall  be  considered  as  a  separate 
demand,  distinct  from  the  suit  in  which  the  order  was  granted.  Art 
398. 

They  court  may,  nevertheless,  at  the  request  of  the  opponent,  en- 
join the  sheriff  not  to  proceed  to  the  sale  of  the  property  thus  claimed, 
provided  such  opponent  give  security  to  the  plaintiff  for  such  an 
amount  as  thecourt  shall  determine,  to  be  responsible  for. all  damages 
which  said  plaintiff  may  sustain,  should  the  opposition  be  wrongfully 
piade.    Art.  399. 

When  a  sheriff  is  in  posse^on  of  property  by  virtue  of  a  seizure, 
under  writ  of  execution,  he  must  be  considered  as  a  rightful  possessor 
holding  for  the  benefit  of  the  plaintiff  in  the  writ^  until  it  be  clearly 
shown,  that  the  property  seized  belongs  to  some  third  person,  and  not 
to  the  defendant,  from  whom  it  may  have  been  taken.  An  injunc- 
tion to  arrest  the  sale,  would  not,  therefore,  destroy  the  right  of  pos- 
session acquired  tinder  the  seizure:  and  the  officer,  holding  as  agent 
for  the  plaintiff,  cannot  surrender  property  thus  held,  to  a  claimant, 
without  making  himself  responsible  in  damages  for  any  injury  whidi 
the  plaintiff  sustains,  in  consequence  of  such  unauthorised  and  illegal 
surrender.  And  that  which  took  place  in  the  present  case,  appear^ 
to  us  to  have  been  entirely  gratuitous  on  the  part  of  the  sheriff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Lawrence  and  Eustis,  for  the  plaintiff. 

fValtSy  for  the  defendant. 
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Brooks  V.  Pool.    YUI,  N.  S.  665. 

THIRD  Dtotrict,  Judge  of  the  Eighth  presiding. 

A  minor  cannot  sue  his  tutor,  for  the  deUvery  of  his  estate,  till 
sfter  settlemetit)  in  the  court  of  probates. 

That  ooiiit  wonld  have  power  to  order  a  transfer  of  the  property* 
from  the  tutor  to  the  curator  ad  bona. 


Martinez  t^.  Verex  et  dl.    Yllly  N.  S.  668. 

Hie  agent,  who  carries  on  a  aoH,  bat  no  lien  or  preference  on  (6e  amtount  of  the  jodg- 
ment,  in  the  hands  of  the  defendant,  attached  by  a  creditor  of  the  principal. 

FIRST  District 

Mathews>  J.y  delivered  the  ofpinion  of  the  court. 

This  suit  is  commenced  by  attachment,  and  Miranda,  a  debtor  of 
the  defendants,  is  made  garnishee:  Currell,  Eiishaw  &  Co.  intervened 
and  claim  a  privilege  on  the  debt  attached,  for  money  by  them  ex- 
pended in  the  prosecution  of  a  suit,  instituted  by  the  defendants  against 
the  garnishee,  in  which  a  judgment  was  obtained  against  him,  for 
the  sum  of  7373  dollars  43  cents.  Judgment  was  rendered  by  the 
court  below,  in  favor  of  the  plaintiffs,  against  the  original  defendants, 
and  the  petition.of  intervention  dismissed;  from  this  decree  of  dismissal 
the  intervening  party  appealed. 

They  base  the  privilege  or  preference  claimed,  principally  on  the 
arts,  of  the  Louisiana  Code,  whith  treat  of  the  rights  acqwed  by  pos- 
sessors of  property  belonging  to  others,  where  the  possessor  has  in- 
curred expenses  for  its  preservation.  Against  the  owner,  the  species  of 
right  acquired,  is  in  the  nature  of  that  of  pledge,  by  virtue  of  whic|| 
be^may  vetam  the  thing,  until  the  expenses  which  hehas  incurred  i^^^ 
repaid.  He  possesses  this  unqualified  right  of  pledge,  even  agajQ^^ 
the  creditors  of  the  owner,  if  they  seek  to  have  the  thing  sold,  &c._ 
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Finally,  he  who  has  incurred  these  expenses,  has  a  privilege  against 
the  creditors,  which  gives  him  a  preference  over  Ihem,  on  the  price  of 
the  thing  sold,  &c.     Louisiana  Code,  391,  392,  393. 

These  provisions  of  our  law  evidently  relate  to  the  possession  of 
corporeal  things.  There  can  be  no  positive  possession  of  incorpo- 
real rights;  it  is  only  quckti;  it  is  nothing  more  than  the  use  of  such 
rights.  Tiiey  are  not  susceptible,  properly,  of  a  real  possession,  and 
perhaps  no  qualified  or  limited  right  on  the  incorporeal  thing  could 
be  created  by  this  quasi  possession. 

An  agent  or  attorney  appointed  to  collect  debts,  who  expends 
money  in  prosecuting  the  claims  of  the  creditor  to  judgments,  would 
have  no  lien  on  such  judgments,  to  give  him  a  preference  over  other 
creditors  of  his  employer.    An  attorney  at  law  might  retain  the  title 

1>apers  of  his  client,  until  the  latter  should  pay  to  him  the  fees  stipu- 
ated  between  the  parties;  so  a  person  who  is  in  possession  of  any 
papers,  intrusted  to  him  to  have  them  recorded,  might  lawfully  hold 
them  until  the  fees  for  recording,  by  him  advanced,  should  be  re- 
funded. But  such  privileges  resultirom  the  possession  of  things  cor- 
poreal. 

In  the  present  case,  it  is  believed,  that  Currell,  Eilshaw  &  Co. 
could  not  have  prevented  the  debtor  of  their  principal,  from  paying 
to  them  the  amount  recovered  against  him,  free  from  any  lien  or  pri- 
vilege of  the  agents,  on  the  money  thus  paid.  The  evidences  of  the 
debt  on  which  judgment  was  obtained,  were  merged  in  that  judg- 
ment, as  being  an  evidence  of  higher  dignity;  and  of  this  last,  they 
never  have  been  in  possession.  We  are  of  opinion,  that  the  decision 
of  the  court  below,  in  relation  to  the  petition  of  intervention,  is  correct. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Slratobridge^  for  the  appellee. 

Euslis  and  Duncan,  for  the  appellants. 


Perillat  «•  Puech.    VlIIj  N.  S.  671. 

Parish  Court  of  New  Orleans. 

The  part  of  a  witness's  testimony,  relating  what  he  heard  othen 
«ay,  must  be  rejected. 
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Williamson  ei  al.  v.  Spencer  and  Wife.     VIII, 

N.  S.  673. 

COURT  of  Probates,  Parish  of  East  Feliciana. 
The  citation  of  appeal  herein  being  served  after  the  return  day, 
the  appeal  was  for  that  reason  dismissed. 


Rivas  V.  Gill.     VIII,  N.  S.  674. 

A  sait,  by  a  ereditor  to  avoid  a  lale  in  fraud  of  hb  rights  by  his  debtor,  is  prescribed  by 

one  year. 

THIRD  District,  Judge  of  the  Eighth  presiding. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  suit  is  brought  to  avoid  a  contract,  by  which  certain  pro- 
perty was  sold  and  transferred  from  Joseph  Gill  and  his  wife,  to  the 
defendant 

The  plaintiff  alleges  himself  to  be  a  creditor  by  judgment,  of  the 
vendors,  and  that  the  sale  is  feigned,  simulated  and  fraudulent,  &a 
The  defendant  pleaded  the  general  issue  and  prescription  to  the 
action.  The  cause  was  submitted  to  a  jury  who  found  a  verdict  for 
the  plaintiff,  and  judgment  being  rendered  thereon,  the  defendant 
appealed. 

The  species  of  action  resorted  to  in  the  present  instance,  is  that 
which  is  ordained  by  the  Louisiana  Code,  for  the  avoidance  of  con- 
tracts by  persons  not  parties  to  them:  see  p.  640,  sect.  7.  The  art 
1965  declares,  that  ^<  the  law  gives  to  every  creditor,  where  there  is 
no  cession  of  goods,  as  well  as  to  the  representatives  of  all  the  credi- 
tors, where  there  is  any  such  cession,  or  other  proceeding,  by  which 
they  are  collectively  represented,  an  action  to  annul  any  contract 
made  in  fraud  of  their  rights.''  As  simulated  acts  of  sale,  by  which 
a  debtor  intends  to  place  his  property  out  of  the  reach  of  his  creditors, 
Vol.  IV.— 56 
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is  dearly  a  contract  made  in  fraud  of  their  rights;  and  on  the  esta* 
blishment  of  facts,  showing  the  simulation  and  fraud,  ought  to  be 
declared  null  and  void;  provided  the  suit  to  set  it  aside,  be  brought 
within  the  time  prescribed  by  law.  The  action  given  by  this  section, 
is  limited  to  one  year;  if  brought  by  a  creditor  individually,  to  be 
counted  from  the  time  h^  has  obtained  judgment  against  the  debtor; 
if  brought  by  syndics,  or  other  representatives  of  the  creditors,  col* 
lectively,  to  be  counted  from  the  day  of  their  appointment  See  art. 
1989.    ' 

The  sale,  sought  to  be  avoided  by  the  present  suit,  was  made 
under  private  signature;  but  the  act  was  afterward  regularly  recorded 
in  the  office  of  a  notary  public,  and  the  property  conveyed  by  it,  had 
been  previously  delivered  to  the  vendee,  and  all  these  proceedings 
more  than  one  year  before  the  plaintiff  had  obtained  judgment 
against  the  vendors,  and  before  the  institution  of  this  action,  which 
was  therefore  fraud  by  the  express  provisions  of  the  law,  which  gave 
it  to  the  individual  creditor.  By  invoking  the  aid  of  the  court,  to 
avoid  the  contract,  which  stands  in  his  way  in  the  execution  of  his 
judgment,  the  creditor  seems  to  us  to  have  subjected  himself  to  all 
the  disabilities  and  restrictions  created  by  the  law  which  gave  him 
the  right  of  action. 

It  is,  therefore,  ordered,  &c.,  that  the  judgment  of  the  district  court 
be  avoided  reversed  and  annulled;  and  that  judgment  be  now  entered 
for  the  defendant  with  costs  in  both  courts. 

WattSj  for  the  appellant. 

Conrad^  for  the  appellee. 


Russell  et  al  v.  Wolff  a  ah    VIII,  N.  S.  676. 

PARISH  Court  of  New  Orleans. 

If  there  be  two  defi^ndants^  and  one  of  them  makes  a  cession  of 
his  goods — the  suit,  as  to  him  will  be  transferred  to  the  court  before 
whom  the  concurso  is  pending,  and  retained  as  to  the  other  defend- 
ant. 
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Martinstein  et  al  v.  Wolff.     VIII,  N.  S.  679. 

PARISH  Court  of  New  Orleans. 

Od  the  failure  of  a  debtor  in  solido,  the  co-debtor  may  be  pro- 
ceeded against,  without  waiting  for  the  issue  of  the  proceedings  in 
the  concurso. 


Louisiana  State  Insurance  Company  t^.  Morgan  et  al. 

VIII,  N.  S.  680. 

A  legialative  ezpotition  can  only  result  flrom  proceedings  of  both  hoases,  approved  by 
the  executive,  or  persisted  in  according  to  the  constitution,  without  their  approbation. 

The  act  ot  1813,  imposing  a  tax  on  stock  does  not  require  the  president  aod  directors  of 
stock  companies  aU  to  swear  to  their  declarations:  the  affidavit  of  either  or  one  suf- 
fices. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

There  is  hardly  any  difference  between  the  present  case  and  that 
between  the  Louisiana  Insurance  Company  and  the  present  defend- 
ants, determined  a  few  days  ago. 

An  injunction  was  obtained  against  the  treasurer  of  the  state  and 
the  sheriff  of  the  parish,  to  stay  proceeding  on  a  treasury  execution, 
for  arrearages  of  taxes.  During  several  years,  the  preceding  trea- 
surer having  construed  the  act  of  assembly  of  1813,  as  imposing  the 
tax  on  stock  actually  paid  in,  and  not  on  that  which  was  subscribed 
and  payment  secured  by  mortgages,  deposit  of  stock,  or  other  means. 

The  same  argument  was  used,  as  at  the  hearing  of  the  former  case, 
and  that  through  which  a  legislative  exposition  of  the  act  under  con- 
sideration was  endeavored  to  be  impressed  on  us,  has  been  peculiarly 
urged. 

The  silence  of  a  committee  of  the  legislature,  in  a  report  concurred 
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with  by  the  houses,  in  regard  to  a  tax,  the  coUectioa  of  which  has 
been  omitted  or  but  partially  enforced,  cannot  be  considered  a  legis- 
lative exposition,  sanctioning  the  omission  or  partial  collection. 

A  legislative  exposition  can  only  result  from  proceedings  of  both 
houses,  approved  by  the  executive,  or  persisted  in,  according  to  the 
constitution,  without  their  approbation. 

In  this  case,  however,  the  argument  had  much  less  force  than  in 
the  preceding  case,  as  the  amount  of  the  tax  collected  from  these 
plaintiffs,  was  not  even  communicated  to  the  legislature. 

But  a  technical  objection  has  been  raised  here,  to  which  nothing 
in  the  pleadings  gives  rise,  and  which  does  not  appear  to  have  been 
acted  on  below. 

It  is  that  the  declaration,  which  is  to  be  the  basis  of  the  treasurer's 
assessment  of  the  tax,  was  demanded  and  received  by  that  officer 
from  the  president,  and  not  from  the  president  and  directors. 

The  dissolution  of  an  injunction  is  asked,  or  its  being  made  per- 
petual resisted,  on  disproving  the  allegations  on  which  it  was  ob- 
tained; the  party  enjoined  cannot  be  prepared  to  adduce  any  evi- 
dence to  disprove  facts,  to  which  his  attention  is  not  directed  by  the 
pleadings. 

The  act  requires  the  declaration  to  be  demanded  from  the  president 
and  directors,  and  to  be  given  by  them  under  oath,  not  under  their 
oaths.  It  is  not  required  they  should  all  swear.  When  a  corpora- 
tion, wants  one  of  those  writs,  which  cannot  be  obtained  without  an 
affidavit,  one  of  their  officers  or  clerks  makes  it.  If  two  plaintiffs 
want  such  a  writ,  the  affidavit  of  either  suffices.  We  are  not  ready 
to  say,  that  the  board  could  not  have  satisfied  the  obligation  imposed 
on  them,  by  the  act,  if  they  had  directed  the  cashier,  the  officer  of 
the  institution  best  acquainted  with  the  fact,  to  state  on  his  oath,  the 
amount  of  stock  subscribed,  distinguishing  the  part  actually  paid  in, 
from  that  the  payment  of  which  was  secured  by  mortgages  or  other- 
wise; but  we  are  clear,  that  the  president  and  directors  were  not  all 
necessarily  to  swear;  the  affidavit  of  either  would  suffice;  the  words 
of  the  law  are,  under  oath,  not  under  their  oaths.  Did  it  therefore 
appear,  that  the  president  made  the  declaration  or  affidavit,  by  order 
of  the  board,  the  treasurer  might  have  received  it,  as  a  legitimate 
basis  of  his  assessment,  even  if  he  had  demanded  it  from  the  presi- 
dent alone. 

But  it  appears,  from  the  plaintiffs'  own  showing,  that  the  president 
made  a  correct  declaration;  and  they  have  annexed  to  their  petition, 
a  statement  of  the  part  of  the  stock  paid  in ;  which,  as  it  is  one-tenth 
of  that  subscribed,  the  other  nine-tenths  being  to  be  secured,  gives 
the  total  of  stock  in  tradt^  as  stated  by  the  president.  So  that,  if 
the  injunction  was  sustained  on  the  technical  objection,justice  would 
require  us  to  save  the  right  of  the  state  to  another  execution.  As  we 
do  not  dissolve  injunctions,  which  must  necessarily  be  immediately 
issued  de  novOy  we  cannot  perpetually  enjoin  a  remedy,  which  every 
circumstance  in  the  case  demands,  that  the  party  should  be  imme- 
diately permitted  to  resort  to. 
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The  plaintifiy  argument  has  been  considered  on  the  merits,  to  sho\r 
that  the  words  stock  in  Irade^  used  by  the  legislature,  do  not  eo^er 
that  part  of  the  stock,  the  payment  of  which  is  secured;  they  have 
not  pretended  that  there  is  the  least  inaccuracy  in  the  president's 
declaration. 

As  this  technical  objection  was  not  presented  by  the  pleadings  to 
the  state  officers,  they  cannot  be  permitted  to  offer  evidence  on  it  in 
this  court,  nor  could  it  be  expected  from  them  they  should  produce  it 
below;  and  as -it  does,  by  no  means,  reach  the  merits  of  the  case,  we 
think  it  our  duty  to  disregard  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  the  injunction 
dissolved,  and  that  the  appellees  pay  costs  in  both  courts. 

Euatisj  for  the  plaintiffs. 

Morphj/j  for  the  defendants. 


Caldwell  t).  Cline.     VHI,  N.  S.  684. 

Whether  the  ctreamstance  of  a  party  having  an  action  ibr  damages,  prevents  his  obtain- 
ing an  injunction? 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  manager  of  a  theatre  in  the  city  of  New  Orleans,  ap- 
plied to  the  court  of  the  parish  and  city,  for  an  injunction,  to  prevent 
the  defendant,  a  rope  dancer,  whom  he  had  engaged  in  New  York, 
performing  in  another  theatre.  The  judge  below  refused  the  in- 
junction, and  the  plaintiff  obtained  from  this  court,  a  rule  on  the  in- 
ferior judge,  calling  on  him  to  show  cause,  why  he  did  not  grant  the 
injunction. 

The  judge  showed  cause  that, 

1.  The  plaintiff,  on  a  breach  of  the  contract  by  the  defendant,  had 
his  remedy  in  damages. 

2.  If  the  judge  had  power  to  prevent  the  defendant  from  perform- 
ing, he  must  have  that  of  compelling  him  to  perform;  and  he  was 
ignorant  of  the  means  by  which  the  latter  power  could  be  enforced. 

3.  The  contract  of  the  parties  had  no  restrictive  clause. 

The  contract,  which  is  annexed  to  the  petition,  shows,  that  in  Sep- 
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tember,  1829,  in  the  city  of  New  York,  the  defendant  agreed  with 
the  plaintiff,  to  play  on  the  plaintiff's  theatre,  in  New  Orleans,  two 
engagements,  of  six  nights  each,  commencing  on  the  10th  of  Feb- 
ruary, 1830,  with  an  allowance  of  ten  days  for  detention. 

The  plaintiff  agreed  the  defendant  should  have  the  surplus  of  each 
night's  receipts,  after,  a  deduction  of  250  dollars,  and  further,  one 
clear  half  of  the  seventh  and  fourteenth  nights'  receipts,  as  a  benefit 

The  plaintiff  made  oath,  that  the  defendant,  according  to  his  en- 
gagement, performed  during  five  nights,  on  the  plaintiff's  theatre, 
and  refused  to  perform  any  more,  and  entered  into  an  engagement  to 
perform  in  another  theatre  than  the  plaintifi^s. 

We  are  not  ready  to  say  with  the  parish  judge,  that  as  the  plain-, 
tiff  had  a  claim  for  damages,  on  the  breach  of  the  contract,  he  could, 
not,  if  a  proper  case  had  been  made,  have  been  entitled  to  an  in- 
junction. 

It  is  unnecessary  to  examine  whether  the  court's  power  to  enjoin, 
depends  on  that  of  compelling  a  specific  performance,  nor  by  what 
means  the  latter  power  could  be  exercised. 

But  we  agree  with  him,  that  there  is  nothing  alleged  here  or 
proved,  that  the  defendant  should  not  perform  on  any  other  theatre 
than  the  plaintifi^s,  till  he  had  complied  with  his  engagement  with 
the  latter. 

It  is  therefore  ordered,  that  the  rule  obtained  on  the  parish  judge, 
be  discharged,  and  that  the  plaintiff  pay  costs. 


Morris  d  al  v.  Thames.     VIII,  N,  S.  687. 

Title  cannot  be  claimed  to  the  property  of  tn  intettite,  in  this  stale,  .onder  a  sale  by  an 

administrator  appointed  in  Georgia. 

EIGHTH  District,  Judge  of  the  Second  presiding. 

M ABTnr,  J.,  delivered  the  opinion  of  the  court. 

The  petition  charges  that  the  defendant  wrongfully  took  possession 
of  a  slave,  the  property  of  the  plaintiffs,  whom  she  removed  out  of 
the  state.  The  claim  is  for  the  return  of  the  slave,  or  his  value  and 
damages. 

The  defendant  pleaded,  as  a  peremptory  exception,  the  want  of 
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the  averment  of  a  demand,  while  the  slave  was  in  her  possession, 
and  the  general  issue. 

The  plaintiff  had  judgment  for  450  dollars  and  costs,  and  the  de- 
fendant appealed. 

The  points  made  by  her  counsel  in  this  court,  are,  that, 

1.  Her  peremptory  exception  was  improperly  disallowed. 

2.  There  is  no  proof  of  the  death  of  the  person,  under  whom  the 
plaintiffs  claim  as  heirs. 

3.  There  is  no  proof  of  title  in  them. 

4.  The  title  of  the  plaintitis  is  good  and  valid. 

The  case  has  been  submitted  to  us  on  these  points,  without  an  ar- 
gument. , 

I.  We  have  been  unable  to  discover  any  weight  in  the  peremptory 
exception.  The  possession  of  the  defendant,  and  her  removal  of  the 
slave  out  of  the  state,  are  alleged. — A  demand  is  averred;  but  whether 
it  was  made  previous  to,  or  after  the  removal,  does  not  appear,  nor 
do  we  think  it  material.  If  one  takes  my  slave,  and  sends  him  out 
of  the  state,  there  can  not  be  any  good  reason  shown  why  I  should 
not,  after  a  request  that  the  slave  be  sent  for  and  returned,  have  an 
action  for  his  return,  or  the  value. 

H.  HI.  There  is  proof  of  the  death  of  Jared  Morris,  the  plaintiffs' 
father,  apd  that  they  are  his  children. 

IV.  The  defendant's  claim,  under  an  administrator  of  Jared  Mor- 
ris' estate,  appointed  by  a  court  of  the  state  of  Georgia,  can  not  en- 
title her  to  part  of  the  estate  in  this. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Henneny  for  the  appellant. 


Shaw  et  al  v.  Canter.     VIII,  N.  S.  689. 

PARISH  Court  of  New  Orleans. 

The  Supreme  Court  pays  less  deference  to  the  decision  of  the 
judge  a  quo,  in  a  question  of  fact,  where  the  principal  part  of  the 
testimony  is  taken  on  a  commission,  than  where  he  personally  heard 
the  witnesses. 
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Dicks  et  ah  v.  Chew  et  al.    YIII,  N.  S.  690. 

THIRD  District,  Judge  of  the  Second  presiding. 
No  appeal  lies  from  the  order  of  the  inferior  court,  discharging  a 
jury,  who  cannot  agtee,  and  continuing  the  cause. 


Pili6  V.  Patin,  Wife  of  Delage,  and  her  Hosband. 

Vm,  N.  S.  692. 

The  wife  cmnnot  be  surety  lor  the  hasband.  And,  where  ebe  biade  htreelf  ee  priaci|al, 
■be  BMj  ehow  the  oootraot  was  ooe  pf  emetyebipi  although  she  did  not  talM  a  counter- 
letter. 

FIRST  District 

PoBTERy  J.,  delivered  the  opinion  of  the  court 

The  plaintiff,  endorsee  of  a  promissory  note  secured  by  a  mort- 
gage, prayed  for,  and  obtained,  an  order  of  seizure  against  the  pro- 
perty of  the  wife.  This  seizure  the  latter  enjoined,  alleging,  that  the 
obligation  she  had  signed,  was  given  for  a  debt  of  her  husband, 
which  had  not  turned  to  her  benefit 

The  court  below,  after  hearing  testimony,  made  the  injunction 
perpetual,  and  the  plaintiff  appealed. 

By  the  act  of  mortgage,  the  defendant  states,  that  she  owes  to 
Francois  La  Brouche  Dusin,  1217  dollars,  for  so  much  that  he  lent 
her  to  repay  her  sister,  Gertrude  Patin,  wife  of  Pierre  Abadie,  the 
two  instalments,  which  the  latter  had  advanced  to  her,  on  a  contract 
for  the  hire  of  ten  negroes  for  three  years,  and  to  insure  the  payment 
of  this  sum,  for  which  she  had  given  her  two  notes  for  608  dollars 
50  cents  each,  she  mortgaged  certain  slaves,  &c. 

The  court,  notwithstanding  the  objection  of  the  plaintiff,  permitted 
the  defendant  to  prove  by  parol  testimony,  a  consideration  for  the 
act  of  mortgage,  different  from  that  expressed  in  it  The  legality  of 
this  decision  is  brought  before  us,  by  a  bill  of  exceptions. 
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We  are  of  opinion  the  judge  did  not  err.  The  plaintiff  has  relied 
on  the  often  cited  articles  of  our  Code,  which  forbid  the  introduction 
of  evidence,  against,  or  beyond,  what  is  contained  in  public  acts. — 
These  articles  have  never  been  understood  to  apply  to  cases,  where 
the  contract  was  never  entered  into,  in  contravention  of  other  pro- 
visions of  the  law.  When  certain  persons,  such  as  nunors,  or  mar- 
ried women,  are  incapacitated  from  contracting  engagements  of  a 
particular  kind,  any  stipulations  obtained  from  them,  contrary  thereto, 
are  in  frattdem  legia,  and  if  it  were  not  open  to  them  to  show  the 
real  nature  of  the  transaction,  the  laws  made  for  their  protection, 
would  have  no  effect.  It  is  not  a  good  answer,  to  say,  that  persons 
so  incapacitated,  should  take  a  counter-letter,  for,  to  admit  this  argu- 
ment, would  be  to  make  them  the  victims  of  the  weakness  which 
induced  the  law  to  throw  its  shield  over  them.  If  they  had  know- 
ledge enough  to  guard  themselves  in  this  way,  they  would  not  re- 
quire any  other  protection.  In  the  case  of  the  Louisiana  State  Bank 
V,  Rowell  we  said,  ^'Wheu  the  law  incapacitates  persons  from 
making  contracts  of  a  particular  kind,  its  provisions  cannot  be  evaded 
by  giving  to  these  contracts  a  different  form  from  that  forbidden  by 
law,  when  in  substance  the  contract  is  that  prohibited.  To  sanction 
such  agreements,  would  be  permitting  that  to  be  done  indirectly, 
which  the  law  will  not  permit  to  be  done  directly.**  7  N.  S.  341;  5 
N.  S.  54. 

The  evidence  shows,  we  think,  satisfactorily,  the  following  facts: 
The  defendant  had  bound  herself  jointly  with  her  husband,  for  a 
debt,  which  he  had  contracted  to  the  plaintiff.  Suit  was  brought 
against  them,  in  which,  the  plaintiff  recovered  judgment  against  the 
husband,  and  failed  in  his  action  against  the  wife.  At,  or  about,  the 
same  time,  one  Poydras,  recovered  judgment  against  the  defendant, 
with  which  judgment  she  was  dissatisfied,  and  desired  to  appeal. — 
Being  embarrassed  to  obtain  security  for  the  prosecution  of  the  ap- 
peal, the  plaintiff  offered  to  become  her  surety,  on  the  condition  of 
her  securing  the  former  debt,  in  the  manner  it  was  done  in  the  act 
on  which  this  suit  was  instituted. 

On  these  facts,  we  have  no  doubt  the  contract  of  the  appellee  was 
not  binding  on  her,  and  it  is  therefore  ordered,  adjudged  and  decreed 
that  the  judgment  of  the  district  court  be  affirmed  with. costs. 

Cannon,  for  the  plaintiff. 

EujsiiSf  for  the  defendants. 
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Heirs  of  Farrar  v.  Warfield  and  Wife.    VIII,  N.  S.  695. 

A  surveyor  cannot  g\ye  h'm  opinions  in  evidence,  as  to  the  proper  location  of  a  gnxA, 

He  must  state  the  facts. 
Papers  in  a  forei^  lan^a^  need  not  be  translated  by  the  swom  interpreter  of  the  ooort 

Doctrine  in  Gayle  o.  Gray,  6N.&  693,  recofnised. 

THIRD  District. 

PoRTBB,  J.,  delivered  the  opinion  of  the  court 

This  is  a  petitory  action.  One  of  the  principal  points  in  issue,  is 
the  location  of  the  grant  under  which  the  plaintiffs  claim  the  premi* 
ses.  The  Jury  found  a  verdict  for  the  defendants,  and  the  plain ti& 
appealed. 

They  require  the  cause  to  be  remanded  for  a  new  trial,  on  alleged 
errors  of  the  judge,  in  admitting  and  rejecting  testimony. 

The  surveyor,  who  had  been  appointed  by  the  court,  to  make  a 
survey  of  the  premises  in  dispute,  was  asked  by  the  plaintiffs  the 
following  question:  ^<  Have  you  any  doubt  in  your  mind,  that  from 
the  antiquity  of  the  appearance  of  the  improvements  on  the  land, 
near  and  adjoining  the  bluffs,  as  described  in  your  survey;  from  the 
locality  of  the  ground;  from  the  correspondence  marked  on  the  dia- 
gram in  the  patent,  and  in  your  own  survey,  particularly  as  to  the 
meanders  of  Thompson's  creek,  and  the  actual  position  of  the  bluff, 
as  you  found  them,  that  the  land  you  surveyed,  is  the  same  marked 
on  said  diagram."  The  court  would  not  permit  the  witness  to  an- 
swer this  question,  and  acted  correctly  in  doing  so.  Whether  the 
facts  stated  in  the  interrogatory,  left  any  doubt  on  the  mind,  was  a 
question  to  be  decided  by  the  jury,  and  not  by  the  witness.  The 
plaintiffs  say,  that  as  a  professional  man  they  had  a  right  to  his  opin- 
ion. The  cases  in  which  testimony  of  this  kind  is  received  are  those 
where  the  solution  of  the  question  requires  a  degree  of  skill  and 
judgment,  which  is  usually  confined  to  a  few  individuals,  exercising 
a  particular  art  or  profession,  and  where  the  jury  are  supposed  inca- 
pable of  drawing  a  correct  inference  from  the  facts.  The  location  of 
of  a  patent,  does  not,  in  our  opinion,  present  a  question  of  science, 
which  calls  for  opinion  from  the  witnesses,  instead  of  facts.  We  do 
not  recollect  a  single  case,  where  such  a  question  has  been  put  to 
surveyors,  and  this,  in  itself,  is  an  argument  of  considerable  weight 
against  its  legality,  as  the  instances  must  have  been  numerous  where 
there  was  a  motive  for  putting  it    Starkie  on  Evidence,  p.  1.  74. 

The  plaintiffs  also  objected  to  the  introduction  of  certain  documents 
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in  the  French  and  Spanish  languages,  on  the  ground,  ^  that  there 
was  no  interpreter  to  the  court,  by  which  the  contents  of  said  papers 
could  be  known,  either  to  the  jury,  or  the  counsel  for  the  plaintiff." 
If  the  law  made  it  compulsory  on  the  judge,  to  appoint  an  interpreter 
to  the  court,  then,  perhaps  this  objection  would  have  been  legal. 
But  the  statute  leaves  it  discretionary  with  the  tribunals  of  the  state, 
to  do  so,  and  in  the  absence  of  such  an  officer,  any  person,  who  is 
qualified  by  his  knowledge,  may  discharge  the  duty.  Moreau's  Di- 
gest, 1,  296. 

Another  objection  was  taken  to  the  introduction  of  tl)e  defendants' 
title,  on  the  ground  that  it  was  a  patent  issued  at  a  time  when  the 
Spanish  government  had  no  authority  to  grant  lands  in  West  Florida. 
This  objection  is  disposed  of  by  the  decision  of  the  case  of  Gayle 
V.  Gray,  6  N.  S.  693,  with  which  we  see  no  reason  to  be  dissatis- 
fied. 

On  the  merits,  the  evidence  does  not  present  a  case,  which  author- 
ises us  to  interfere  with  the  vei'dict  of  the  jury,  and  it  is,  therefore, 
ordered,  adjudged  and  decreed,  that  the  judgment  of  the  district  court 
be  affirmed,  with  costs. 


Roman  v.  Hennen  et  al    YIII,  N.  &  69& 

FIRST  District. 

Heldf  that  one  creditor  cannot  bring  a  suit,  after  the  insolvency  \o 
set  aside  a  conveyance  made  by  a  debtor.  Suits  for  property  be- 
longing to.  the  insolvent  and  alleged  to  make  a  part  of  his  estate  sur- 
rendered, must  be  brought  by  the  representatives  of  those  to  whom 
the  surrender  was  made;  that  is,  by  the  syndics. 
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Merry  v.  Chexnaider-     VIII,  N.  S.  69». 

FIRST  District. 

By  Porter,  J. — The  plaintiff  sues,  in  this  action,  to  recover  his 
freedom,  and  from  the  evidence  on  record,  is  clearly  entitled  to  it. — 
He  was  born  in  the  northwestern  territory,  since  the  enactment  of 
congress,  in  17S7,  of  the  ordinance  for  the  government  of  that  coun- 
try, according  to  the  sixth  article  of  which,  there  could  be  therein, 
neither  slavery  or  involuntary  servitude.  This  ordinance  fixed  for- 
ever the  character  of  the  population  in  the  region  over  which  it 
extended,  and  takes  away  all  foundation  from  the  claim  set  up  in 
this  instance,  by  the  defendant.  The  act  of  cession  by  Virginia,  did 
not  deprive  congress  of  the  power  to  make  such  a  regulation. 


Lloyd  V.  Graham  et  al    VIII,  N.  S,  700. 

A  married  woman,  who,  jointly  wiUi  her  haaband,  parcbaaet  property  from  her  father, 
Cannot  contradict  the  act  of  sale,  and  prove  by  parol  evidence,  that  the  dooation  of  it 
Was  Contemplated. 

COURT  of  Probates,  Parish  of  East  Feliciana. 

Porter,  J.,  delivered  the  opinion  of  the  court. 
*  The  plaintiff,  by  this  action,  seeks  to  have  a  partition  made  of  pro- 
perty, which  she  alleges  she  inherited  from  her  deceased  father, 
and  now  holds  in  common  with  her  mother,  and  the  other  heirs  of 
her  father. 

The  mother  claims  the  property  in  her  own  right,  and  denies  the 
right  of  the  plaintiff  to  have  a  division  made  of  it.  The  court  of  the 
first  instance  decided  in  her  favor,  and  the  plaintiff  appealed. 

In  support  of  the  allegation  in  the  petition,  of  the  property  being 
common,  the  plaintiff  introduced  an  instrument  aous  seingprivSj  by 
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which  it  appears,  the  land  in  question  had  been  sold  by  the  father  of 
defendant,  to  her  and  her  husband,  for  the  sum  of  1550  dollars. 

Testimony  was  offered  to  show,  that  this  sale  was,  in  fact,  a  do- 
nation; that  the  deed  was  simulated.  It  was  objected  to,  and  we 
think  the  court  erred  in  receivings  it.  This  contract,  on  the  face  of  it, 
was  not  such  a  one  as  the  law  prohibited  the  defendant  from  entering 
into,  nor  does  the  allegation  on  which  she  seeks  to  avoid  it,  show 
it  to  have  been  one  of  those,  where  she  was  incapacitated  from  bind-* 
ing  herself.  She  is,  therefore,  within  the  operation  of  that  principle 
of  our  jurisprudence,  which  forbids  parol  proof  being  received  against 
the  contents  of  a  written  instrument.    1  N,  S,  451;  Ibid,  454. 

The  counter-letter,  which,  it  was  contended,  proves  the  allegation 
in  the  answer,  we  think  strengthens  the  case  of  the  plaintiff.  The 
estimation  given  to  the  property  received,  taken  with  the  sale,  proves 
that  it  was  the  intention  of  the  parties,  the  land  and  slaves  should 
enter  into  the  community,  and  the  husband  be  responsible  for  their 
value. 

It  is,  therefore,  ordered,  adjudged  And  decreed,  that  the  judgment 
of  the  probate  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered, adjudged  and  decreed,  that  the  case  be  remanded  to  the 
said  court,  with  directions  to  the  judge,  to  proceed,  and  make  the 
partition  claimed  in  the  petition;  and  it  is  further  ordered,  that  the 
appellee  pay  the  costs  of  this  appeal. 

Ripley y  for  the  appellants. 


Hyde  v.  Wolff.     VIII,  N.  S.  702. 

PARISH  Court  of  New  Orleans. 

Same  point  as  in  Martinstein  e/  aL  v.  Wolff,  ante^  663. 
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House  r.  Croft.    VIII,  N.  S.  704. 

Minority  mmt  be  pleaded;  the  plaintiff  is  not  obliged  to  prove  the  defendant  to  be  a 

major. 
A  prayer  for  judgment,  is  a  sofficient  allegation  that  the  money  alleged  in  the  petition  to 

be  dae,  ii  unpaid. 
When  suit  is  brought  on  a  judgment  of  a  sister  state,'  it  is  not  necessary  to  allege  that 

the  court  which  rendered  judgment  is  a  court  of  competent  jurisdiction. 
Payment  of  a  debt  cannot  be  pleaded  in  reconvention. 
The  faith  and  credit  due  to  judgments  of  the  courts  of  other  states  of  the  Union,  extends 

as  well  to  their  competency,  as  to  the  correctness  of  the  matters  decided  by  them. 

THIRD  District,  Judge  of  the  Fourth  presiding. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges,  the  defendant  was  appointed  his  guardian, 
in  South  Carolina,  and  gave  bond  for  the  faithful  discharge  of  the 
duties  of  his  office;  that  he  failed  to  perform  them;  that  the  petitioner 
was  compelled  to  sue  him  in  a  court  of  equity,  in  that  state^and  that 
judgment  was  rendered  against  him  for  3158  dollars  31  cents,  which 
has  been  demanded  from  him,  and  for  which,  this  suit  is  brought. 

The  defendant  filed  exceptions  to  the  petition. 

1.  That  the  plaintiff  had  not  alleged  he  was  of  lawful  age  and 
capable  to  sue  in  his  own  name. 

2.  That  he  had  not  given  the  date  of  the  decree  of  the  court  of 
chancery,  and  had  not  alleged  it  was  a  court  of  competent  jurisdic- 
tion, nor  that  the  money  was  still  due. 

The  district  court  overruled  these  exceptions,  and  the  correctness 
of  its  doing  so,  is  the  first  question  for  our  consideration. 

We  think  the  court  did  not  err.  The  plaintiff,  if  he  was  of  age, 
was  not  required  to  allege  it.  If  he  was  not,  the  defendant  should 
have  set  the  matter  up  as  a  defence,  and  proved  it.  There  was 
nothing  in  the  circumstance  of  the  petitioner  having  been  a  minor, 
to  take  this  case  out  of  the  general  rule,  as  every  man  of  full  age,  was 
so,  at  some  period  of  his  life. 

The  decree  of  the  court  of  chancery  was  annexed  to^  and  made 
a  part  of  the  petition,  consequently,  its  date  made  a  part  of  the  peti- 
tion. This  demand  for  judgment  against  the  defendant,  is  a  sufficient 
allegation,  that  the  money,  alleged  in  the  petition  to  be  due,  is  unpaid. 

It  was  not  necessary  to  allege  that  the  court  which  rendered  judg- 
ment against  the  defendant,  in  South  Carolina,  was  a  court  of  com- 
petent jurisdiction.  Its  competency  is  presumed,  until  the  contrary 
is  shown.  And  the  pleadings  are  sufficiently  certain,  when  they  con- 
form to  the  presumptions  of  law. 
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The  defendant  answered  to  the  merits,  and  pleaded,  first,  the  gene- 
ral issue:  secondly,  the  nullity  of  the  judgment,  as  being  rendered  with- 
out citation.  He  also  set  up  a  demand  in  reconvention:  157  dollars 
.  of  which,  he  alleges,  was  advanced  to  the  plaintiff,  in  the  defen- 
dant's capacity  as  guardian,  and  another  sum  of  1579  dollars  15  cents, 
he  averred  was  paid  to  the  petitioner,  but  on  what  account,  is  not 
stated. 

A  motion  was  made  to  strike  the  ptea  of  reconvention  from  the 
answer,  because  the  things  therein  demanded,  are  not  connected  with, 
or  incidental  to,  the  claim  in  the  petition. 

The  court  sustained  this  motion,  but  at  the  same  time  declared  the 
defendant  was  at  liberty  to  file  any  plea,  which  might  go  to  extin- 
guish the  plaintiffs  demand,  in  whole,  or  in  part.  The  defendant 
excepted. 

One  of  the  matters  set  forth  in  the  answer,  not  being  shown  to 
have  any  connection  with  the  demand  in  the  petition,  could  not  be 
pleaded  in  reconvention.  The  other,  which  averred  payment  of  a 
portion  of  the  claim  sued  on,  should  have  been  pleaded  as  such,  and 
could  not  be  presented  in  the  shape  of  a  separate  demand,  for  pay- 
ment necessarily  extinguishes  the  obligation  on  which  the  payment 
is  made.  We  are  at  a  loss  to  conceive  why  the  defendant  refused  to 
plead  these  matters,  as  payment,  although  offered  permission  by  the 
court  to  do  so.  If  his  object  was  to  escape  from  the  acknowledg- 
ment of  a  debt  once  existing,  which  an  allegation  of  payment  of  it 
would  have  produced,  we  are  furnished  with  an  additional  reason  for 
not  permitting  it  to  be  offered  in  reconvention,  for  he  should  not  have 
the  advantage  of  showing  he  paid  part  of  the  debt,  without  taking 
the  consequences  that  would  have  followed  pleading  it  regularly. 

The  court  below  decided  correctly,  in  presuming  the  competency 
of  the  court  which  gave  judgment.  Under  the  constitution  of  the 
United  States,  full  faith  and  credit  is  due  to  the  decrees  of  the  courts 
of  our  sister  states;  and  that  faith  and  credit  extends,  as  well  to  the 
jurisdiction  of  the  court,  as  to  the  fact  that  judgment  was  rendered. 

There  was  no  error  in  giving  interest  from  judicial  demand,  and 
it  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Turner,  for  the  defendant. 
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Whether  a  nle  of  land  on  a  mortgage  oieciited  by  the  veador,  iv  an  eriction  of  the 

vendee,  which  will  aothoriae  him  to  resist  payment?   Qtc^ere. 
If  the  vendor,  after  the  sale,  does  any  act  to  impair  the  title,  or  possession,  of  his  vendee, 

he  cannot  recover  nntil  he  replaces  the  buyer  in  the  same  situation  he  was  in  at  the 

time  of  the  purchase. 

THIRD  District,  Judge  of  the  Fourth  presiding. 

Porter,  J.«  delivered  the  opinion  of  the  court 

The  plaintiff  brings  this  action,  on  a  note  made  to  him  by  the 
defendants,  in  consideration  of  a  tract  of  land  sold  to  them.  In  the 
•act  of  sale,  it  is  stipalated,  <<  that  no  delay  is  to  be  made  in  the  pay- 
ment of  the  purchase-money,  unless,  or  until,  an  actual  eviction  takes 
place." 

The  plaintiff,  it  appears,  had  bought  the  property  at  a  sheriff's  sale, 
at  twelve  months'  credit,  and  at  the  the  time  of  selling,  the  purchase 
money  was  still  dne  by  him.  Failing  to.pay  at  the  expiration  of  the 
credit,  execution  issued  against  him,  on  the  twelve  months'  bond, 
and  the  premises,  which  the  defendants  had  purchased,  were  seized 
and  sold,  to  one  Charles  M'Micken.  The  purchaser  took  no  step  to 
evict  the  defendants,  but  some  time  after  the  sale  by  the  sheriff,  they 
removed  from  the  land. 

The  case  was  submitted  to  a  jury,  in  the  court  of  the  first  instance, 
who  found  a  verdict  for  the  defendants,  and  the  plaintiff  appealed. 

On  the  trial,  he  requested  the  court' to  charge  the  jury, 

1.  That  a  sale  of  lands,  under  an  execution,  which  are,  at  the  time 
the  levy  is  made,  in  the  possession  of  a  third  party,  by  title  under  an 
authentic  act,  does  not  operate  as  an  actual  eviction. 

2.  That  the  purchaser  of  property  cannot  resist  the  payment  of 
the  purchase-money  until,  and  unless,  suit  has  been  actually  brought 
against  him. 

3.  That  as  no  demand  was  made  before  the  levy,  the  defendant  in 
execution,  could  have  successfully  resisted  the  sale  of  the  property,  if 
notice  of  the  levy  had  been  given  to  him,  and  that  the  defendant  was 
bound  to  give  such  notice. 

The  court  refused  to  charge  the  jury  affirmatively  on  these  pro- 
positions, and  the  plaintiff  excepted. 

We  do  not  find  any  proof  on  record,  that  the  defendants  had  notice 
of  the  execution  and  the  seizure,  and  if  we  are  to  presume  it,  we  may 
rightfully  presume  the  defendants  supposed  the  plaintiff  had  know- 
ledge a  writ  of  execution  was  issued  against  him,  for  a  debt  which 
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he  owed,  which  he  had  not  paid,  and  which  it  was  his  duty  to  pay. 
Another  part  of  the  defence  is,  that  no  actual  eviction  took  place. 
This  is  supported  by  evidence,  which  shows,  the  sheriff  did  not  actu- 
ally seize  and  take  into  his  possession,  the  property,  for  if  he  had, 
there  would  have  been  an  actual  eviction.  •  If  he  did  not,  we  are  un- 
able to  see  how  we  can  presume  greater  knowledge  of  the  proceed- 
ings in  the  defendants,  than  the  debtor;  the  latter  was  certainly  more 
privy  to  the  pursuit  of  his  creditor,  than  the  former  could  have  been. 

The  case  turns  on  the  effect  to  be  given  to  the  terms,  actual  evic- 
Hon.  The  plaintiff  contends,  that  nothing  less  than  a  forced  eviction 
under  the  authority  of  justice,  can  authorise  the  defendants  to  retain 
the  purchase-money  in  their  hands.  After  the  property  was  sold.« 
under  the  authority  of  justice,  and  the  right  of  the  purchaser  to  evict 
was  absolute,  we  are  not  prepared  to  say,  it  was  necessary  for  the 
vendees  to  remain  tenants  at  will  of  the  buyer.  If  the  case  called  on 
us  to  decide  it  on  that  point,  we  are  strongly  inclined  to  think,  they 
were  authorised  to  consider  such  a  change  in  their  situation,  as  an 
actual  eviction,  and  abandon  the  premises.  But  the  facts  of  the  case 
present  other  grounds,  on  which,  we  have  no  doubt  the  decision  of 
the  jury  and  the  court  below,  was  correct. 

If  the  defendants  had  been  disturbed  by  the  exercise  of  a  right  in 
a  third  party,  independent  of  any  fault  in  the  plaintiff,  he  would  have 
been  protected  under  the  clause  in  the  contract,  by  which  he  was 
responsible  only,  in  case  of  actual  eviction.  But  when  the  disturbance 
is  the  consequence  of  the  vendor's  conduct  after  the  sale;  by  his  fail- 
ure to  comply  with  his  engagement  to  another,  he  has  weakened  the 
title,  and  impaired  the  possession  of  his  vendees,  and  ho  cannot  re- 
cover the  purchase-money,  until  he  has  replaced  them  in  the  same 
situation  they  were,  when  the  disturbance  took  place.  It  would  be 
a  grievous  hardship,  to  compel  the  purchaser  to  pay  for  property 
which,  since  he  bought  has  been  sold  to  pay  the  debts  of  his  vendor. 
It  would  be  permitting  a  party  to  do,  what  it  is  an  elementary  prin- 
ciple no  one  shall  do;  that  is,  profit  by  his  own  wtong. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Piercsy  for  the  plaintiff. 
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ABSENTEE. 


'  1.  The  law  gives  a  mortgage  on  the  estates  of  those  who  intenneddle  in  the  adminis- 
tration of  absent  persons*  property.  Qt/ore,  whether  the  absent  persons  alluded  to  are 
not  those  declared  absent?    Ward  v.  Brandt  et  al^  Syndics,  ii,  212. 

2.  When  a  person  owning  property  in  this  state,  does  not  appear  at  the  place  of  his 
residence  for  five  years,  and  has  not  been  heard  of,  his  presumptive  heirs  may  cause 
themselves  to  be  put  in  possession  of  tlie  estate  which  belonged  to  him,  and  they  enjoy  a 
portion  of  the  revenue.  Their  right  yields  to  the  testamentary  heir,  and  both  to  the  claim 
of  the  husband  and  wife,  who  wish  to  continue  the  portnership.  Westover  et  al,  v,  Aim6 
and  Wife,  ii,  220. 

3.  The  right  of  the  presumptive  heir,  to  receive  the  revenues  of  his  ancestor,  who  hw 
disappeared,  is  a  personal  interest,  and  does  not  partake  of  the  realty.    Ibid, 

4.  The  Civil  Code  points  out  the  cases  in  which  attorneys  may  be  appointed  to  repre- 
sent absentees.    Holliday  v.  M^CuUoch  et  ah,  iii,  53. 

5.  Persons,  out  of  this  state,  can  only  be  made  amenable  to  our  tribunals  by  having 
their  property  attached.  A  writ  of  attachment  duly  executed,  stands  in  the  puce  of  a 
citation.  The  credits,  goods,  and  effects  of  the  defendants,  represent  his  person.  If  thej 
be  not  levied  on,  he  is  not  legally  before  the  tribunal,  any  more  than  in  an  ordinary  case 
where  the  citation  is  not  eerved.    Schlatter  et  al,  v.  Broaddus  et  al^  iii,  95. 

6.  The  party  is  not  precluded  by  the  acts  of  the  attorney  appointed  to  defend  him  itt 
his  absence,    risk  v.  Fisk,  iii,  434. 

7.  A  curator  may  be  appointed  to  an  absentee  in  the  service  of  the  public.  Rameay  e^ 
Livingston,  iii,  725. 

ACCOUNT. 

1.  By  accepting  a  general  account  of  an  agency  including  the  commissions  of  the 
agents,  and  in  which  are  expressed  what  accounts  have  been,  and  what  remain  to  be  col- 
lected, the  principal  discharged  the  agents;  their  agency  was  at  an  end,  and  they  were  no 
longer  accountable  for  payment  of  any  item  said  to  nave  been  left  uncollected  through 
their  negligence.    Rion  v.  Gilly  et  a/.,  i,  492. 

2.  The  omission  to  charge  an  item  in  an  account  that  is  shown  to  be  justly  doe,  does 
not  prevent  a  subsequent  demsnd  for  it    Pavie  v.  Noyrel,  iii,  461. 

3.  If  a  party  is  bound  to  furnish  on  acconnt,  his  adversely  may  use  that  part  which  is 
against  him,  without  being  compelled  to  admit  the  items  in  it  that  are  in  his  favor.  Smith 
e  Harrathy,  iii,  559. 

ACT  AUTHENTIC. 

1.  The  laws  of  Spain  did  not  require  all  that  strictness  in  the  execution  of  acts  in  dis* 
tant  colonies  which  was  required  in  the  cities  of  Europe.  Commandants  might  receive 
acts  whatever  the  value  of  the  property.    Pizerot  et  aL  v.  Meuillon,  i,  99. 

2.  The  process  verbal  of  the  sale  of  property  by  the  register  of  wills  who  sold  it,  is 
evidence  of  the  sale,  and  no  act  under  the  signature  of  the  parties  is  necessary  to  perfect 
it    Zanico  v.  Habine,  i,  384. 

3.  The  witness  to  a  notarial  act  may,  in  certain  cases,  impeach  it  Langlish  v.  Scbona 
et  aU  i.  390;  Marie  e.  Avart*s  Heirs,  i,  677. 

4.  A  party  who  is  named  in  a  notarial  act,  but  whose  signature  is  not  thereto^  is  not 
bound  thereby.    Lombard  o.  Guillet  and  Wife,  ii,  224. 
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5.  An  acknowledgment  of  the  debt  and  morC|;a^  in  a  public  act,  amoanti  to  a  coo- 
ftnion  of  judgment    Tilghman  v.  Diaa,  ii,  387. 

6.  On  an  authentic  act,  written  in  the  French  language,  an  order  of  aeizure  and  aaie 
may  issue.    Ibid, 

7.  The  attestation  of  a  parish  judge  is  legtl,  although  he  subscribes  himself  A  B  judge, 
and  not  A  B  parish  judge.    Eznicios  v.  A^iss,  iii,  136. 

8.  An  instrument  purporting  to  be  a  copy,  wanting  the  signature  of  the  notary  or 
parish  judge,  is  not  authentic     Prion  o.  Adams,  iii,  711. 

9.  If  a  notarial  act  be  subscribed  by  one  witness  only,  it  is  valid  as  one  ssus  9dmg 
privi  only.    Savenet  etaL  v.Ue  Breton  et  al^  iv,  501. 

10.  It  is  not  essential  thata  parish  judge  should  state  in  $n  act  that  he  is  ez  officio 
notary  public    Doucet  «.  Broussard  et  oZ.,  iii,  806. 

11.  Authentic  acts  are  full  evidence  against  the  parties  and  those  who  claim  under 
them.    Millaudon  v.  Police  Jury  of  Jefferson,  ir,  455. 

See  Eyidknoe. 

ACT  SOUS  SBIN6  PRIVE. 

1.  A  private  act  does  not  become  authentic  by  its  being  recorded.  Maria  Louise  «. 
,  CauchoijE,  it,  188;  Seymour  v,  Coalcy,  iii,  107;  Walden  v.  Grant  et  al^  iv,  630. 

2.  When  it  is  shown  by  circumstances,  dekort  the  act,  sous  eeing  prive,  that  it  was 
.  esecuted  according  to  its  purport,  it  will  have  effect  against  third  persons,  from  the  day 
.  of  its  execution.    So,  when  possession  has  followed  the  execution.    Doubrere  v,  Grillier'a 

Syndics,  ii,  631. 

3.  Private  act  not  made  double  is  good  as  a  commencement  of  proo£  Ferguson  et  al, 
:  V.  Thomas  et  al^  iii,  S4;  Pignatel  o.  Drouet,  iv,  3. 

4.  A  contract  made  doable,  in  fact,  but  with  no  mention  made  of  it,  is  good  as  a  be» 
^ginning  of  proof,  a  plus  forte  ratson  than  would  be  a  contract  not  made  in  as  many  ori- 
ginals as  there  be  parties.    Mayner  v.  Rollins,  iii,  179. 

5.  When,  by  a  decree  of  a  court,  a  party  is  directed  to  file  a  release  by  public  act,  pre- 
vious  to  taking  out  execution,  it  is  not  a  compliance  with  the  decree,  to  file  one  s<ws  sctag 

^prwi,  .Sterling  e.  Johnson  and  Wife,  iii,  578. 

6.  The  acknowledgment  of  the  husband  before  a  notary,  of  an  act  under  private  signa- 
•  ture  by  his  wife  does  not  make  it  a  public  act    Ibid, 

,     7.  The  assignment  of  a  judgment  obtained  in  Mississippi,  written  on  the  back  of  a 
record  of  the  judgment,  decided,  to  be  an  act  under  private  signature,  and  requiring  to 
fhe.  proved  before  it  could  be  introduced  in  evidence.    Griffith  o.  Towles,  iii«  833. 

8.  A  sale  80U9  setng  priv^  is  obligatory,  though  in  the  agreement  the  parues  pro- 
mise to  pass  their  contract  before  a  notary,  and  luthough  that  promise  is  not  complied 
with.    Pignatel  o.  Drouet,  iv,  3. 

9.  An  act  9mi»  Being  privi  accompanied  by  possession,  has  effect  against  third  persons. 
Ronlin  e.  Sabatier  et  at,.  Syndics,  iv,  2. 

,     10.  A  90U9  Being  pvM  has  no  effect  on  the  rights  of  third  parties  until  its  date  be  fixed 
.by  something  dehors  the  instrument    Thomas  o.  Callahan's  Heirs,  iii,  860. 
See  EviiMEMCK  and  Sals. 

ALIENS. 
y     Aliens  may  inherit  land  in  Louisiana.    Phillips  v.  Rogers  et  oLy  i,  443. 

ALIEN  ENEMIES. 

,     If  plaintiffa  become  alien  enemies  after  execution  issued,  court  will  not  interfere  on 
application  to  stay  it    Brofield*s  Heirs  o.  Lyiid,  i,  66. 

AMENDMENT. 

1.  Amendment  allowed  to  petition  after  issoe  joined  and  cause  marked  for  bearing. 
'New  answer  after  amendment.    Aston  v.  Morgan,  i,  19. 

2.  Amendment  suggesting  fraud  allowed  after  payment    St.  Marc  d.  Dclarue,  i,  47. 

3.  A  petition  not  to  be  amended  by  substitutmg  a  di^rent  plaintiff.  Curaoel  «.  Coo- 
'  Ion,  i,  52. 

4.  If  petition  be  amended  by  inserting  plaintiff's  residence,  no  time  to  answer  will  be 
granted.    Sinnet  o.  Mulhollan  et  aL,  i,  139. 

5.  Judgment  canrtot  be  amended  after  it  is  signed  and  execution  has  issued.  Looistana 
Bank  v.  Hampton,  i,  226. 

6.  The  supreme  court  will  not  amend  its  judgment  after  the  lapse  of  several  months 
firom  the  time  of  issuing  mandate  for  execution.    D*Apremont  v,  Peytavin,  i,  426L 
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7.  An  amendment  can  ooly  take  place  oo  account  of  some  error  of  the  court  in  ren- 
dering the  judgment.    Lynch  v.  Poetlethwaitef  i,  564* 

8.  Amendments  may  be  allowed  at  an^  stage  of  the  pleadings,  but  if  it  appear  that  ' 
the  cause  has  been  as  fully  tried  on  its  merits,  as  it  would  have  been  with  the  amendment^ 
the  Supreme  Court  will  not  remand  the  cause.    Johnston's  Executor  d.  Wall  et  ol,  ii,  539; 
Debnys  c<  aL  d.  Mollere,  ii,  763. 

9.  In  the  first  district,  an  application  for  leave  to  amend,  is  too  late  on  the  day  the  , 
causes  are  set  down  for  trial.    Chalmers  etoLv.  Stow,  iii,  94 

10.  A  defendant  cannot  amend  bis  answer,  so  as  to  change  the  substance  of  the  bsue 
joined.    Abat  d.  Bay  on,  iii,  374. 

1 1.  The  petition  may  be  amended  by  praying  for  the  restitution  of  the  property,  instead  * 
of  its  value.    Castillo  d.  Dumartrait,  iii,  455. 

1^  The  plaintifp  may  be  allowed  to  amend  his  pleadings,  by  alleging  the  nullity  of  the 
judgment  under  which  the  defendant  claims.    There  is  no  incompatibility  in  uniting  a 
prayer  for  nullity,  with  one  for  the  recovery  of  the  property.    Murdock  v.  Browdfer, ' 
iii,  708. 

13.  In  an  action  for  damages  for  killing  the  plaintiff's  slave,  he  may  be  permitted  to  * 
strike  out  a  charge  of  neglect  in  the  defendant,  in  the  management  of  his  own  farm. 
Perrie  «•  Williams,  iii,  713. 

14.  An  opposition  filed  to  a  tableau  of  distribution  cannot  be  amended  without  leave. 
KirkJand  v.  His  Creditors,  iv,  336. 

15.  In  a  suit  on  a  promissory  note,  the  nature  of  the  action  is  not  change^  by  an 
amendment  which  alleges  a  different  consideration  from  that  set  forth.  Hughes  v.  Har- 
rison and  Wife,  iv,  523. 

16.  A  petition  claiming  damages  for  the  defendant's  failure  to  complete  a  building,  ac- 
cording to  a  written  agreement,  may  be  amended  by  a  demapd,  under  a  legal  warranty, . 
resuiUnff  from  the  defendant's  undertaking.    Police  Jury  v.  Boissier,  iv,  53S. 

17.  If  an  amendment  to  an  answer  presents,  under  another  form,  a  defence  substan-, 
tially  embraced  by  the  previous  pleading,  the  court  of  the  first  instance  need  not  receive 
it    Rawle,  for  the  use  of  Russell,  e.  Skipwith  and  Wife,  iv,  565. 

18.  An  amendment  will  be  admitted  by  filing  a  supplemental  petition,  even^f^r  issue 
joined,  where  the  first  petition  sued  only  the  tettamentary  hein^  and  the -amendment  em- . 
braced  all  who  had  sued  the  instituted  heirs  to  break  the  will,  and  prayed  judgment 
against  theiUb  if  they  succeeded.    Dangerfield*s  Executors  v.  Thurston's  Heirs,  iv^  499. 

19.  A  supplemental  petition,  asking  more  than  the  original,  does  not  alter  the  substance , 
of  the  d^msnd.    Jbi4> 

ANNUITY  AND  RENTE  FONCIERE 

A  suit  on  a  contract  of  sale,  accompauied  by  a  contract  of  annuity.  Mayor,  dec  e. 
DapWssis,  i.  374. 

APPEAL- 

A.  Fnm  tohat  judgmeni$  Aftpeal  will  lie, 

B*  Fntm  what  ju&menU  Appeal  %o%U  not  1U, 

C.  Of  Petition  and  Citation  of  Appeal;  and  Sherif't  return, 

p.  When  retumaUe* 

R  WhentobeJiUd. 

F.  Of  Appeal  Bond. 

G.  Of  the  Answer  on  Appeal  Bond,  and  Motion  to  diomioo, 
H.  Of  Appeal  by  Uiird  pereono, 

1.  Of  the  different  mannero  of  hrinfing  up  AfmeaU,  and  of  infortnalitieB  in  $o  doing 
K*  Of  Error e  apparent  on  the  face  of  the  Record. 

L.  Of  Certiorari,  and  other  relief  granted  to  Appellanti. 

M.  Of  the  effect  of  Appeal. 

N.  C^  damageo  on  AppeaU 

O.  Of  practice  on  Appeal  relative  to  Facto, 

P.  Of  the  voluntary  Exeeutiion  of  Judgment  ao  affecting  AppeaL 

Q<  Of  Appeal  generally. 

A.    From  what  judgmente  Appeal  will  lie. 

h  An  appeal  lies  from  a  jndgroisnt  of  nonsoit    Lefevre  v.  Brouss^rd,  i«  j51. 

2.  An  order  maintaining  an  injunction,  may  be  the  subject  of  an  appeal    Riley  v^ 
hyn^%  i»  115. 
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'3.  A  decision  annnllinff  an  order  preTioiisly  made,  reqairin;  a  meetinif  of  creditofBy 
nav  be  appealed  from.    Harper  o.  His  Creditors,  i,  130. 

4.  An  appeal  lies  thongh  the  sum  recoTored  be  under  300  dollars,  where  that  sued  tor 
be  above.  Harang  e.  iMophin,  i,  189;  Kemper  «.  Armstrong  et  aZ.,  ii,  314;  Bergd  o. 
Langlais,  ii,  417. 

5.  An  appeal  lies  from  a  decree  confirming  the  termination  of  a  Syndic  Enet  v.  His 
Creditors,  i,  951. 

6.  Also  firom  a  discharge  of  a  garnishee.    Laverty  «.  Anderson,  L  300. 

7.  An  order  for  qnashing  an  ezecation  occasions  a  grievance  irreparable.  Prtmpin  v. 
Andrj,  i,  353. 

8L  a  decision  improperly  sustaining  a  recusation  of  the  judge,  is  so  fiir  final  as  to  be 
appealable  from.    Poydras  o.  Livingston  €t  oZ^  i,  371. 

9.  If  defendant  in  execution  be  discharged  oo  habeat  corpM,  the  plaintiff  may  appeaL 
I>odge*B  Case,  i,  507. 

10.  The  refusal  of  a  judge  to  grant  an  injunction,  is  appesJaUe.  The  State  «.  Jodge 
Lewis,  i,  587. 

11.  A  judgment  of  nonsuit  may  be  appealed  firom.  Chetodeau's  HeiM  v.  Dominrnea, 
i.  593. 

13.  An  appeal  lies  from  the  discharge  of  a  rnle  oo  syndics  to  produce  their  bank 
books,  Slc    Canfield  et  al,  v.  Walton's  Syndics,  i,  714. 

13.  An  order  quashing  or  discharging  a  writ  of  sequestration,  may  be  appealed  Iron. 
State  V.  Lewis,  i,  739. 

14.  An  appeal  lies  from  an  order  dischaiginga  defendant  held  in  confinement  for  want 
of  bail.    State  «.  Judge  Lewis,  i,  730. 

15.  A  judgment  may  be  so  fiu*  final  as  to  be  appealable  from  without  being  fioial  as  to 
the  point  in  issue.    Clay  «.  His  Creditors,  ii,  519. 

lo.  An  appeal  lies  from  the  discharge  of  a  rule  on  the  sheriff  to  show  cause  why  be 
does  not  release  attached  property.    Leceane  o.  Cottin,  ii,  68. 

17.  A  decree  admitting  the  will  to  probate,  may  be  appealed  firom.  Seghers,  Attorney 
fbr  absent  Heirs,  o.  Antheman,  executor  of  C  Andr^,  ii,  409. 

18.  An  appeal  will  lie  from  an  order  revoking  the  appointment  of  an  attorney  of  ab- 
sent heirs.    Ibid,  407. 

19.  An  appeal  lie»  from  the  discontinuance  of  a  cause,  bnt  appellant  should  show  he 
opposed  the  discontinuance,  and  the  grounds  of  his  opposition.  SyndicTof  J.  Bnndt  d& 
Co.  e.  B.  Shaumburg,  ii,  571. 

30.  An  appeal  lies  from  the  order  of  a  court  ordering  a  writ  of  seixore  and  saleu 
Gurlie  et  aU  o.  Coquet,  ii,  141. 

31.  The  defendant  in  execution,  who  has  enjoined  several  executions  at  the  suit  of  dUl 
fi^rent  plaintiffs,  in  the  hands  of  the  sheriff,  each  fisr  a  sum  less  Uian  300  dollars,  cannot 
give  the  Supreme  Court  jurisdiction  of  an  appeal  from  a  judgment  dissolving  the  injuao- 
tion.    Provost  and  Wife  e.  Greig  et  aL^  ii,  459. 

33.  An  instance  of  an  appeal  upon  an  Improper  exception  to  interrogatories.  Landfy 
«.  Broussard,  iii,  809. 

33.  In  the  case  of  a  eoneurso,  an  appeal  lies  from  the  refusal  to  issne  a  commission  to 
take  testimony.    Nolte  et  al  «.  Their  Creditors,  iv,  137. 

34.  A  party  relieved,  on  appeal,  from  the  denial  of  a  continuance,  it  appearing  to  the 
Supreme  Court  he  used  sufficient  diligence.    Richardson  «.  Nolan  et  oi.,  iv,  169. 

x5.  An  appeal  lies  from  the  order  of  a  judge,  at  chambers,  directing  the  discharge  of 
a  party  arrested  on  a  ea.  so.    Martin  «.  Ashoraft,  iv,  538. 

B.    From  what  judgmente  Appeal  wiU  nift  Ue, 

1.  An  appeal  does  not  lie  fi^m  a  judgment  of  the  Superior  Court  of  the  late  territoiy, 
Bermudes  o.  Ibanes,  i,  74. 
SL  Nor  from  a  motion  to  discharge  bail.    Fortier  e.  Declouet,  i.  83. 

3.  Nor  from  an  order  of  a  judge  removing  the  cause  to  another  district  Agnes  e. 
Judice,  i,  105. 

4.  Nor  frocn  an  order  submitting  accounts  to  referees.    Davis  e.  Preval,  i,  493. 

5.  No  appeal  lies  from  an  order  directing  a  special  jury.  Hawkins  e.  Livingston,  ii,  119. 
&  If  it  does  not  appear  on  the  record  that  the  matter  in  dispute  exceeds  300  dollars^ 

the  appeal  will  be  dismissed.    Dame  v.  Glass,  ii,  177. 

7.  No  appeal  can  be  allowed  after  two  years  have  expired  fixmi  the  rendition  ef  final 
judgment    Day  e.  Eastburn,  ii,  184. 

8.  An  order  setting  aside  a  judgment  by  defitnlt  and  continuing  the  case,  is  not  a  final 
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jadgment,  and  does  not  work  a  grievance  irreparablOk  therefore  cannot  be  appealed  from* 
Fortin  v.  Randolph^  ii,  191. 

9.  An  appeal  from  the.  grant  of  a  new  trial  (before  final  judgment)  is  premature.' 
Dreaaer  0.  Coz,  ii,  365;  Belanger  o.  6raTier»  ik  40& 

10.  No  appeal  lies  from  the  oontinuance  of  a  canae,  there  being  no  final  judgment  yeL 
C!oropCon  et  mLv.  Patteraon,  ii,  556.  ^ 

11.  No  appeal  lies  on  a  quo  warranto  to  a  justice  of  the  peace,  to  aacertain  whether  he 
has  jurisdiction  of  a  cause.    State  of  Louisiana  v.  Kniffht,  ii,  571. 

12.  An  order  for  the  syndic  to  produce  his  book  is  but  a  preparatory  atep  towards  a 
final  judgment,  and  any  appeal  from  it  is  premature,  fiargebur  et  al.  v.  Their  Creditors^ 
ii,722. 

13.  No  appeal  lies  from  an  order  to  transfer  a  cause.  What  is  grievance  irreparable? 
Todd  et  al,  «.  Andrews,  iii,  10. 

14.  No  appeal  lies  from  a  judgment  given  against  a  sheriff,  on  account  of  his  having^ 
taken  insufficient  bail  when  loss  than  300  dolkrs  is  claimed  from  him,  although  more 
was  demanded  from  the  defendant  in  the  original  suit  Richards  et  al,  v,  Morgan,  iii,  ^39* 

15.  No  appeal  from  a  decision  refusing  to  sustain  exceptions  to  the  petition:  such  judg- 
ment not  being  finaL  Spencer  e.  Lambert,  iii.  323;  Ponsooy  o.  Debaillon  et  at,  iv,  211. 

16.  No  appeal  can  be  taken  from  an  order  of  the  judge  homologating  the  inventory, 
made  by  the  executor.  No  relief  can  be  hod  until  after  &ial  judgment  Rieffel  et  al,  v, 
Bojsaiere,  iii,  322. 

17.  If  there  be  a  reconvention,  and  the  sum  so  demanded  added  to  that  daimed  by  the 
plaintiffs,  makes  an  aggregate  of  more  than  300  doliara,  this  circumstance  will  not  aa«> 
thorhte  an  appeal.    Jewell  e.  Andrews,  iii,  661. 

18.  No  appeal  lies  from  an  order  directing  plaintiff  to  answer  interrogatories.  Thar 
delay  that  the  plaintiff  feared,  and,  alleges  for  injury,  is  only  increased  by  the  appeal.  If 
the  answer  be  wrongly  ezacteid,  that  may  be  maide  appear  after  it  is  put  in,  as  well  as^ 
here  on  appeal    M*J>onoogh  v,  Bocers,  iii,  813. 

19.  A  decree  of  partition  cannot  be  appealed  from.  The  partition  muft  be  made  and, 
homologated,  to  authorise  an  apfwaL    Stokes,  e.  Stokes,  iii,  867. 

20.  No  appeal  lies  from  the  refusal  of  a  coort  of  this  state  to  transfer  a  suit  to  the^ 
federal  court    Hijgfgins  o.  M*Mioken,  iv,  126. 

21.  No  appeal  lies  from  an  order  directing  a  purchaser  to  bring  into  court  the  price  of 
the  premises,  to  await  the  decision  of  the  court  on  the  claim  of  a  mortgage.  Konner  v. 
Young,  iv,  152;  DeJancy  v.  Grymes  et  aL^  iv,  315. 

22.  No  appeal  lies  from  a  judgment  overrulinsr  a  plea  in  the  jurisdiction,  and  an  ex* 
ception  to  the  right  of  the  plaintiff  to  sue  Uie  defendant,  without  making  hia  other  part- 
ners parties.    Howard  o.  Coz,  iv,  169. 

23.  No  appeal  lies  from  the  order  of  the  inferior  conrt,  dischargiiMr  a  jury,  who  can- 
not agree,  and  continuing  the  cause.    Dicks  el  oL  v.  Chew  et  oi.,  iv,  668. 

C.  Of  Petition  and  Citation  of  Appeal  and  SheriP$  itctom. 

L  An  alias  citation  allowed,  the  first  having  been  irregularly  served.  Lafea  «.  Ri- 
viere, i,  410. 

2.  If  the  appellee  accept  service  of  the  appeal,  afier  the  return  day  is  expired,  he  waives 
his  riffht  to  have  it  dismissed.  Vechee  «.  Grayson,  ii.  415. 

3.  Where  appellant  obtained  the  judge's  order  for  an  appeal  within  the  two  years: 
Held^  immaterial  that  he  did  not  oanse  citation  of  appeal  to  be  served  ontU  aflerwardf. 
Baldwin  «.  Martin  el  ain  ii,  552. 

4.  Admission  of  service  of  citation  of  appeal  cannot  have  a  gre«ter  eSbct  than  servioai 
woukl.    Leglise  n.  Hia  Creditors,  iii,  283. 

5.  The  appellant  may  bring  up  either  the  original  petition  of  appeal,  or  a  copy,  Loof 
isi^na  Bank  n.  Mor|^,  Dorsey  is,  Oo^  iii*  3ia 

6.  ^vioe  of  citation  of  appeal  on  the  attomqy  of  the  appellee,  is  not  sufficient,  nnless 
it  ii  shown  the  latter  was  absent  firom  the  state.    M'Micken  o.  Smith  and  Wife,  iii,  60i5t 

7.  Nothing  will  onre  want  of  citation  bnt  appearance,  and  pleadmg  to  the  merits.   IM, 
6.  It  is  not  a  good  service  of  a  citation  of  appeal,  that  it  may  be  made  00  a  corator 

ofi  Aoe  when  the  party  dies  jMiKiente  iilc    Hia  hair  sboold  ha  eited.    Ibid. 

9.  A  citati9n  of  appeal  is  improperly  served  on  the  attorney  on  reoord,  when  the  ap«, 
jwllee  resides  in  the  state.  Phelpa  <l  «2.  o.  Owton,  iii,  85%  Nutlall  and  Wife  o.  Kiit 
land,  iv,  517.  , 

10.  When  tha  appellee  is  absent,  and  has  two  attoraeya  nn  reoord,  the  oitetioii  may.  be 
served  on  eiUiar.    M*Mickaa  o.  Riley  et  al,  AdminiitniUtff»  iVy  38& 

68* 
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'  II.  The  dtation  <^  appeal  herein  bemr  serred  after  the  return  day,  the  appeal  waa  for 
that  reaaoo  diamiaaed.    WilUamaon  ttJUv,  Spenoer  and  Wife,  iF,  661. 

If  an  improper  return  da?  fat  the  appeal  be  fixed  by  the  judge  a  quoi  an  appearance 
and  Joinder  in  error  curea  the  defect    M.  and  F.  Gayoao  de  Lemoa  «.  Garcia,  ii,  469. 

E.  Wken  U  be  FOtd. 

1.  The  act  regulating  the  mode  of  bringing  up  cauaea  to  thia  tribunal,  (1  MartiA*a  Dl- 
geat  443,)  directa  that  the  appellant  shall  file  the  record  on  the  return  day.  ConaeqoentI  j 
without  the  consent  of  the  opposite  party  it  cannot  be  done  on  any  other.  Carpentaer 
V.  Harrod  tf  aln  lit  317;  Horn  o.  Montgomery,  ii.  363;  Manson  «.  Cage,  iL    48. 

3.  The  appellant  haa  three  iadicial  daya  afler  the  return  day  to  file  hia  appoaL  Roat 
V.  St  Francia*a  Church,  iii,  503. 

3.  The  appeal  will  be  diamissed,  if  not  taken  within  the  time  prescribed  by  law. 
Broulette  e.  Lewis,  it,  337. 

4.  An  appeal  made  returnable  at  the  next  term  of  the  Supreme  Court  after  taken,  and 
not  filed  until  the  aecond  term  thereafter,  will  be  diemiased  with  eoata.  Meeker  v.  Mug- 
gah,  iv,  479. 

F.  Ofihe  Appeml  Bond. 

I.  Appeal  diamiaaed  because  no  security  fer  ooata  waa  given.  Dnbieml  e.  DnbresiL  i, 
340;  Davia  e.  Curtis,  iii,  44. 

3.  It  is  not  necessary  for  the  ?a1idity  of  an  appeal  bond  that  it  be  signed  by  appellant 
Doane  e.  Farrow,  ii,  74. 

3.  An  appeal  bond  which  statea  that  the  appeal  haa  been  taken  in  a  anit,  ia  not  defec- 
tive.   Dea  Bouleta  o.  Gravior,  ii,  503. 

4.  The  auretv  on  an  appeal  bond  ia  not  relieved  by  the  appellee  obtaining  a  oiortgage» 
revivinr  hia  judgment  against  the  appellant'a  heirsb  dtc.    Cox  v.  Mulhollan,  ii,  545. 

5.  Where  defendants  subscribed  a  bond  as  executors,  and  as  sureties  abo  in  their  pii- 
Tale  oanacity,  bond  held  bad.    Lafen  «.  Testamentary  Executor  of  Lafon,  ii,  744 

6.  Ira  party  praya  an  appeal  and  gives  bond,  but  doea  not  prosecute  hia  appeal,  be 
may  not  avail  himself  of  this  bond,  on  another  appeal  afterwards  prayed  fiir.  Lavigne  9, 
May,  ii,  764. 

7.  The  appellee  may  have  the  aeoood  appeal  diamiaaed,  fer  thia  reason,  even  although 
be  did  not  appeal  and  take  the  exception  on  the  return  day.    Ilnd* 

8.  The  huaband  may  be  surety  fer  the  wife  in  an  appeal  bond.  Sbifftf  al. «.  Wiboo, 
iii,  38. 

9.  Surety  oo  an  appeal  bond  ia  anawerable,  though  execution  has  not  isaued  or  demand 
made  of  the  principal.    Bryan  «.  Coi,  iii,  165. 

10.  Whether  the  penalty  of  a  bond  can  be  demanded  before  the  defendant  ia  en  ^. 
meure?    QiMsr^.    Imd, 

II.  An  appeal  will  not  be  dismissed  because  the  appeal  bond  ia  given  to  Band  A,  in- 
stead of  A  and  B.    Fleaaante  v.  Bolts,  iii,  476. 

13.  Appeal  bond  made  payable  to  the  governor  of  the  atate  not  to  appelleea,  AeU^  bed: 
appeal  diamiaaed.    Scrivener  o.  Maxey*a  Heira,  iii,  855. 


G.  Of  tk$  AnnDer  on  Appeal  Band  mnd  Meiwn  io 

1.  A  motion  to  dumiss  an  appeal  is,  in  the  appellate  court,  what  a  plea  in  abateoMBt 
ia  in  that  of  the  firat  instanoe.  It  ia  a  dilatory  exoeption  and  ought  to  be  made  tn  iianiie 
li<ta:  it  comes  too  late  afterwarda.    Duncan's  Executors  a.  Poydraa*a  Exeeutora,  iii,  331. 

3.  The  appeal  will  be  diamtased  if  the  judge  who  granta  it  does  not  fix  the  aum  fer 
which  aecurity  ia  to  be  given  on  the  return  day.    Barker  v.  Voorhiea,  Curator,  iii,  315. 

3.  The  appellee  may  claim  the  reveraal  of  the  whole  judgment  in  his  anawer.  <^er  «• 
J>aunoy,  iv,  387. 

H.  0/  Appeal  fty  Third  Penom, 

1.  To  enable  a  creditor  of  a  parW  to  a  auit  to  exeretae  hia  debtor'a  right  of  appeal*  the 
curator  muat  have  already  eataUiahed  hia  own  claim.    Rutherford  «.  Cole,  i,  361. 

3.  No  one  but  the  owner  of  the  land  can  appeal  ftom  the  deeiaion  of  tlie  pdioe  jury 
relative  to  the  laying  it  out    Vacaune  a.  Police  Jury,  ii,556. 

3,  A  party  who  is  not  injured  by  a  judgment  can  not  procure  ita  leveml  In  the  Su- 
preme Court    WUliama  v.  Trepagnier,  iii,  318;  Herman  v.  Smith  H  oL  iv,  359* 
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.  4.  An  appeal  can  not  be  granted  to  a  party  who  is  without  pcconiary  interent  La« 
fitte  o.  Dancan,  iii,  415. 

5.  When  a  third  pcraon  appeals,  and  hia  right  to  do  ao  is  denied  in  the  Supreme  Court* 
the  eaae  must  be  remanded,  in  order  that  the  issue  be  tried  in  a  court  of  original  jurisdiction. 
Hermann  o.  Smith,  iii,  791;  Oakley  o.  Phillipa,  iii,  851;  Bnd,  iv,S54. 

€.  The  third  possessor  may  appeal  from  a  judgment  against  the  mortgager.  Planters* 
Bank  of  Georgia  «.  Proctor,  iv,  48. 

7.  When  there  has  been  an  appeal  and  judgment  in  the  appellate  court,  third  parties 
can  not  have  the  case  again  examined  on  appeaL   Lacroiz  e.  Menard  etal^  iv,268. 

8.  When  a  party  appeals  from  a  judgment  rendered  between  others,  he  must  show  it 
was  erroneous  as  it  respects  them.     Hermann  o.  Smith,  iv,  396. 

9.  And  he  can  not  avail  himself  of  a  technical  objection  which  the  defendamt  waived. 
Aid, 

.   1  Of  tkt  difftreni  Hannerjt  of  bringing  up  Appeah,  and  tf  Inf9rmalitie$  in  ao  doing. 

1.  Statement  of  l«cta  may  be  made  at  any  time  before  the  judgment  is  actually  signed; 
i£  made  subsequently,  it  must  be  by  consent  of  parties.    Syndic  of  Hellis  «.  Asselvo,  i,  108. 

9.  On  the  appellant's  failure  to  do  so,  the  record  can  not  be  brought  op  by  the  appellee. 
Carson  «.  Walhioe,  i,  363. 

3.  A  certificate  of  the  jodge  that  the  record  contains  all  the  evidence  adduced  on  the 
trial,  under  the  act  of  181 «,  is  good,  though  made  one  year  after  judgment  Franklin  v. 
Kemble*s  Executor,  i,  43a* 

4.  It  is  not  necessary  that  the  judge  certify  that  all  the  teatimony  in  the  cause  accom- 
panies the  record,  when  the  evidence  was  reduced  to  writing.  Barnwell  e.  Kumbel,  i, 
533. 

5.  A  statement  of  facts,  without  a  date,  made  at  well  at  is  recolUcUd,  and  stating  that 
other  facts  were  proved  which  the  judge  considered  immaterial,  is  not  good.  Ship  et  aL 
«.  Cuny  etaLt  if  703. 

6.  Formal  imperfections  do  not  prevent  the  Supreme  Court  from  proceeding  to  jodg. 
ment.    Duasuan  et  aL  o.  Rilieux,  i,  731. 

7.  When  the  parol  evidence  is  not  reduced  to  writing  in  open  court,  the  appellant  ha* 
BO  right  to  bring  it  before  the  Supreme  Court,  otherwise  than  by  a  atatement  of  facts 
agreed  on,  or  by  the  judge.    Wiltz  v.  Dufau  el  ai.,  ii,  59. 

8.  If  a  defendant  do  not,  at  the  trial,  move  to  diamias  the  suit  for  want  of  an  answer 
to  his  interrogatory,  he  cannot  aasign  it  as  error  on  appeal.    Gitzander  «.  Macarty,  ii,  73. 

9.  The  clerk*8  certificate  that  he  has  given  a  true  transcript  of  the  record,  insufficient. 
This  certificate  may  be  true,  and  yet  the  record  hot  contain  all  the  mattora  on  which  the 
cause  was  tried.    Moulon  e.  Brandt  et  al.^  ii,  144;  Burch  v.  Chew,  ii,  597. 

10.  The  judge  m  fvo  cannot,  after  the  record  cornea  up,  certify  facta  which  muat,  if 
received,  make  part  of  the  statement;  nor  has  he  any  authority  to  certify  what  transpired 
in  his  court  during  the  trial,  such  as  the  admission  of  parties  that  certain  evidence  given 
should  not  be  reduced  to  writing:  any  such  admiaaion  ahould  have  been  part  of  the  record. 
Mitchell  «.  Jewell,  ii,  141. 

11.  If,  nearly  a  year  afler  the  trial  of  a  cause,  the  judge  certify  that  the  record  con. 
tains  all  the  facts  upon  which  the  trial  waa  had,  as  v}eU  as  he  can  now  say,  the  certificate 
will  not  enable  the  Supreme  Court  to  examine  the  eaae.  Girod  e.  Perroneau's  Heirs, 
Ii,  162, 

19.  When  the  cause  is  tried  or  written  documents  alone,  the  judge  may  certify  at  any 
time  as  long  as  his  memory  permits  him.    Ihid»  184. 

13.  The  Supreme  Court  cannot  take  as  evidence  what  the  court  a  quo  statea  in  the 
judgment    Lombard  ««  Gaillet  and  Wife,  ii,  234. 

14.  What  is  related  in  tlie  opinion  of  the  judge  a  quo  cannot  be  noticed  aa  evidence  of 
the  facts.    Bkissman  v.  Hia  Creditora,  ii,  278. 

15.  The  record  not  containing  the  petition  of  appeal,  the  counael  who  argued  on  behalf 
of  defendant,  urged  that  thia  court  could  only  dismiss  the  parties  from  before  them.  The 
certificate  of  the  clerk  that  there  was  a  petition  which  was  taken  out  by  the  appellant  is 
not  sufficient  to  establiah  the  fact  of  an  appeal,  but  as  the  manuacript  filed  containa  an 
appeal  bond,  the  defendant,  bv  signing  that,  has  furnished  aufficient  proof  that  he  appealed. 
Mulanphy  «.  Murray,  ii,  33o. 

16.  The  partT  excepting  must  irat  on  the  record  so  much  of  the  testimony  as  is  need* 
fill  to  a  full  understanding  of  his  bill  of  exceptions.    Sutler  e.  De  Hart,  ii,  429. 

17.  The  statement  of  the  judge  u  presumed  to  be  made  in  oonsequence  of  the  partiea 
having  disagreed.    Gnjtmo  de  Lemoe  v.  Garda,  ii,  469. 

18.  A  certificate  that  the  record  containa  all  tlie  material  testimooy  is  niffioient    Jbid, 
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19.  If  it  appear  all  the  eTldenoe  was  not  taken  down  by  the  dark,  the  court  will  re- 
mand  the  caoae,  although  the  knowledge  of  the  defect  reachea  il  irregolarly.  D«Tia  9^ 
Dancy  et  oi^  ii,  552. 

20.  The  judge*a  certificate  cannot  control  or  eke  oat  the  &cts  appaarkng  on  the  reootiL 
Wood  et  aL  d.  Lewia,  it,  555. 

31.  Where  special  facts  were  snbmitted  to  the  jory  by  each  party,  the  case  was  not 
one  in  which,  under  the  18tb  sect  of  the  act  of  1817,  c.  361,  the  taking  down  the  evidenon 
in  open  court  may  dispense  with  a  statement  of  fiicts,  as  required  by  the  act  of  1813. 
Hermann  n.  Livingston,  9  Jfarlin,  674.  As,  therefore,  the  clerk  was  not  baund  to  take  it 
down,  or  any  part  of  it,  this  court  cannot  conclude  that  he  took  down  the  whole,  and  can- 
not act  on  it    Wall  e.  Hampton  et.  al^  ii,  684. 

32.  If  a  case  be  submitted  on  special  facts,  the  evidence  cannot  be  legally  broogfat  be- 
fore the  Supreme  Court    Syndics  of  Weimprender  o.  Trepagnier,  ii,  740. 

33.  A  judge  cannot  certijy,  after  judgment,  that  the  record  contains  all  the  matters  on 
which  the  case  was  decided,  unless  it  appears  it  was  tried  on  written  documents.  Con- 
wav  9t  al.  V.  Chinn,  iii,  366. 

34.  The  judge  of  probates  may  certify  the  record  at  any  time  after  jodgmeol.  Ronaa 
Catholic  Churdi  Ob  Miller,  iii,  465. 

25.  Where  the  motion  for  a  new  trial  is  not  shown  by  the  record  to  have  been  made 
before  the  judgment  was  signed,  the  cause  will  not  be  remanded,  because  that  motion 
does  not  appear  to  have  been  acted  on.    Reynolds  e.  Thomas,  iii,  487. 

36.  A  certiBcate  of  the  clerk  that  the  record  contains  a  true  and  complete  transcript  of 
all  the  proceedings  had,  and  of  all  the  documents  on  file  in  the  suit,  does  not  eoaUc  the 
court  to  examine  the  case  00  its  merits.    Ditto  n.  Barton,  iii,  775^ 

27.  A  mistake  in  writing  the  sum  for  which  the  judgment  appealed  from  was  reodeiedi 
is  fataL    Martin  «.  Rutherford  et  al^  iii,  840. 

38.  When  the  judge  certifies,  the  presumption  is  that  the  counsel  did  not  agree  on  the 
statement.    M*Micken  e.  Rilev  el  «/.,  Administrators,  iv,  288. 

39.  The  law  has  not  fixed  the  period  during  which  the  judge  may  certify.    Jbid. 

30.  The  statement  of  fiicts  may  be  made  at  any  time  before  the  appeal  ia  granted 
Scott  e.  filancbard,  iv,  534. 

K.    Of  Brrw9  Apparent  tm  the  Face  of  the  Record, 

1.  £rrors  in  law,  apparent  on  the  record,  may  be  assigned,  although  there  be  neither 
■tatement  of  fiictai  special  verdict,  or  bill  of  exceptions.    Denis  e.  Cordevidla,  i,  316. 

2.  Want  of  evidence  to  support  a  judgment,  cannot  be  anigned  as  error,  apparent  on 
the  record.    Mollon  et  aU  e.  Thompson  el  ai.,  i.  736. 

3.  Nothing  can  be  anigrned  as  error  appearing  on  the  face  of  the  record,  but  matter  of 
law,  which  (without  the  adversary's  consent)  could  not  have  been  cured  by  other  proceed' 
ings  in  the  cause.  Daunoy  e.  Clyma  et  al^  ii,  238;  Butler  o.  Despaiir  eldL,  ii,  315;  Fits 
V.  Cauchoux,  ii,  658;  Caldwell  o.  Townsend  el  al^  iv,  94. 

4.  Evidence  introduced  by  a  party  on  the  trial  of  a  cauie,  cannot  be  assigned  as  error 
on  the  face  of  the  record,  by  himself.    Albert  o.  Davis,  ii,  316. 

5.  The  appellant  cannot  assign  any  thing  for  error  apparent  on  the  record  which  might 
have  been  cured  by  legal  evidence.  The  presumption  ia,  that  evidence  was  introduMd* 
HUl  e.  Tuxzine,  ii,  557. 

6.  A  minor  above  the  age  of  puberty  must  be  assisted  in  his  suit  by  a  curator,  and  if 
he  be  not,  the  circumstance  may  be  assigned  as  error,  apparent  on  the  fiweof  the  record, 
on  the  appeaL    Gassiot  o.  Gioquel,  ii,  6&. 

7.  A  mistake  in  the  report  of  referees  cannot  be  assigned  as  error.  The  errdrs  which 
may  be  assigned  as  apparent  are  those  into  which  the  court  itself  Mis,  not  those  of  re- 
ferees, which  are  always  cured  bv  the  submission  of  the  party  without  olijection.  Ban- 
din  e.  Dubourg  k.  Baron,  iii,  36& 

8.  The  appellant  cannot  assign  as  an  error,  that  the  judgment  was  signed  too  soon. 
Wi^athersby  e.  Hughes,  iv,  222. 

If    Of  Certiorari  and  other  Reiief  granted  to  AppeUant- 

1.  Writ  of  certiorari  obtained,    Mitchell  o.  Jewell,  i,  712. 

2.  If  the  parties  agree  that  a  statement  of  fiicts  be  made  by  the  judge,  and  be  decUae 
doing  80,  having  forgotten  the  facts  and  lost  his  notes,  the  appeUant  will  be  relittsed. 
Porter  e.  Dugat,  i,  708. 

3.  The  Supreme  Court  may  relieve  on  the  refusal  of  a  new  trial;  but  a  veiy  dear  case 
must  be  made  to  induce  it  to  do  so.    Sanchez  and  Wife  v»  GonzaleB,  ii,  177t 

4*  Where  a  certiorari  has  bow  granted  to  obtaia  the  judge*s  c^rtifioUe,  dot  dUige^ce 
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nrast  be  ased  to  have  it  feturned,  or  the  appeal  will  be  diamiised.    Pradhomme  o.  Mur- 
phy, Hi,  460. 

5.  If  the  aheriff  actually  swore  to  his  ratam  of  a  citation  of  appeal^  and  the  clerk 
omitted  to  add  the  jurats  the  appellant  has  a  right  to  have  the  omission  supplied.  Breanx 
V.  Oireaad,  iii,  637. 

6.  If  the  cause  be  tried  without  evidence,  and  out  of  the  regular  time  of  the  court,  the 
parW  cannot  be  relieved  by  a  certiorari,  but  is  driven  to  his  appeal.    Stewart  o.  Barrow, 

7.  If  the  appellant  is  prevented  by  circumstances  beyond  his  control,  from  obtaining 
and  filing  the  transcript,  he  may  be  released,  although  the  clerk's  certificate  has  been  de- 
livered to  the  appellee.    Kirkland  e.  Hw  Creditors,  xv,  629. 

See  Mandamus. 

M.    Cfthe  ^ed  of  Appeal 

1.  WhenXhe  appeal  does  not  stay  execution,  the  reversal  of  a  judgment  in  the  appel- 
late court  does  not  avoid  the  sale  made  under  an  execution  issuing  from  the  inferior  court 
in  virtue  of  the  judgment.    Baillio  ei  aL  o.  Wilson,  iii,  514. 

9.  But  if  the  judgment  of  the  inferior  court  was  for  the  delivery  of  a  specific  thing, 
and  this  object  was  delivered  in  consequence  of  the  party  not  being  able  to  give  security 
on  the  appeal,  the  reversal  of  the  judgment  would  enable  the  appellant  to  get  back  the 
property  detained  in  satisfaction  of  it    Ibid, 

3.  An  appeal  suspends  all  proceedings  before  the  judge  a  quo.  Williams  e.  Chew,  iv, 
18;  Love  0.  Dickson,  iv,  577. 

4.  Whether  appeals  or  writs  of  error,  by  the  United  State*  as  appellant,  do  not  in  every 
ease  suspend  executions  ?  Qu^re,    Ibid. 

5.  Pending  an  appeal  from  the  homologation  of  a  tableau  of  distribution,  none  of  the 
creditors  can  compel  payment  of  the  sum  for  which  they  are  placed  on  the  tableau.  Dreux 
9.  His  Creditors,  iv,  35. 

6.  An  appeal  from  a  judgment  of  partition,  where  the  property  is  in  the  actual  pos- 
lession  of  the  appellee,  is  suspensive,  although  security  was  only  given  for  costs.  Mil* 
landone.  Percy's  Syndic,  iv,  271. 

N.    Of  Damageo  on  AppeaL 

.  1.  If  the  record  does  not  show  the  facts  of  the  case,  and  that  the  appeal  was  taken  ibr 
delay  onlv,  damages  can  not  be  given.    Stringer  v.  Duncan  d  aZ.,  i,  570. 

3.  If  the  appellant  fails  to  bring  up  his  ease  according  to  law,  the  appellee  may  have 
the  judgment  affirmed,  with  damages  fi>r  delay.  Yeiser  e.  Smith,  ii,  313 ;  Henson  el  aU 
9.  O^en  s<  at,  ii  330 . 

3.  When  evidence  is  contradictory,  damages  will  not  be  given  on  an  appeal  for  frivolity. 
Troppe  et  oL  e.  Bayon,  iii,  414. 

4.  In  a  hard  case,  the  court  will  not  mulct  a  defendant  in  damages.  What  is  to  be 
called  a  hard  com?    White  e.  Cumming,  iii,  507. 

O.    Of  Praeiieo  on  Appeal  relaiive  to  Faeio, 

1.  Where  the  court  has  the  entire  evidence,  they  will  not  remand  the  case,  ahhough 
they  think  the  inferior  court  erred  in  refusing  to  charge  the  jury  as  prayed.  Abat  e. 
Dofiole,  i,  252. 

2.  A  general  verdict  is  not  conclusive  in  this  court  as  to  the  matter  of  fiiet :  we  must 
pronounce  on  it  afler  the  consideration  of  the  statement  of  fiicts :  If  there  is  no  state- 
ment, dtc.,  the  case  will  be  remanded.    Cbetodeau's  Heirs  9.  Domingues,  i,  593. 

3.  The  decision  of  the  inferior  court  on  a  question  of  fact  will  prevail  in  the  Supreme 
Court,  if  not  clearly  erroneous.  Rachel  e.  St  Amend,  i,  643 ;  Evans  e.  Richardson,  ii, 
278;  Viakt  v.  Lalande,  iv,  47. 

4.  If  it  be  doubted  which  of  the  parties  introduced  a  document  below,  the  Supreme 
Court  will  presume  it  introduced  by  him  whose  interest  it  was  to  do  so.  Sassman  o. 
Aim^  and  Wife,  i,  721. 

5.  Where  fraud  is  put  at  issue,  and  the  Supreme  Court  think  that  the  weight  of  evi- 
dence  is  against  the  verdict,  they  will  remand  the  cause  for  a  new  trial.  The  court 
has  the  power  to  decide  diflbrently  from  the  jury,  but  it  b  one  which,  in  oases  of  that 
description,  is  to  be  exercised  with  great  caution.    Bradford  v.  Wilson,  ii,  171. 

6.  The  conclusion  of  the  district  court  in  a  matter  of  fact  allowed  to  prevail,  if  appel- 
lant do  not  show  error  in  it  Elishe  9.  Voorhees,  ii,  337;  Boissier's  Syndics  9.  Belair  si 
«<.,  iii,  12. 
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7.  The  rules  of  the  dietricL  court  maet  be  ehown  to  the  Sapreme  Court  by  suitable 
proof,  88  any  oilier  matter  of  fkct    Bowman  v.  Flower,  ii,  659. 

8.  Supreme  Court  will  nut  reverse  the  judgment  below,  if  the  case  turns  on  the  credit 
due  to  a  witness.    Morris  o.  Hatch,  ii,  720. 

9.  When  the  only  question  is  as  to  the  weight  the  testimony  is  entitled  to,  the  Saprame 
Court  respects  the  conclusions  of  the  jury.    Moore  o.  Stokes,  iv,  50. 

10.  The  Supreme  Court  will  not  increase  the  damages  assessed  by  a  vecdicL  Morgan's 
Syndics  o.  Fiveash,  iv,  296. 

P.    Of  CAe  Volttniary  Exeeution  of  Judgment,  as  affecting  Appeal, 

When  judgment  was  given  at  the  instance  of  defendants,  they  had  no  right  to  appeaL 
Barwell  o.  Harman,  i,  531. 

^  Of  Appeal  OemeraUy. 

It  The  appeal  will  not  be  .suffered  to  be  dismissed  if  it  clearly  appear  to  have  been 
talcen  for  delay.    Shannon  e.  Barnwell,  1,  213. 

2.  On  the  dismissal  of  an  oppcal,  no  mandate  can  issue  to  the  inferior  court  to  execute 
judgment.    Louisiana  Bank  e.  Hampton,  i,  250. 

3.  When  the  whole  facts  are  spread  upon  the  record,  the  court  will  not  remand  a  case 
because  of  an  improper  charge  to  the  jury.    Maurin  o.  Toustin,  i,  494. 

4:  Where  defendant  excepted  to  the  petition  for  uncertainty,  and  also  pleaded  the  gen- 
eral issue,  the  exception  not  having  been  insisted  on,  and  an  appeal  having  been  taken  from  a 
judgment  on  the  merits,  Ums  exception  will  not  be  noticed.  .Duncan  et  oL,  Syndics,  o. 
Beditel,  i,  497. 

5.  AfVer  defendant  has  appealed,  and  the  judgment  has  thereon  been  affirmed,  the 
plaintiff  may  still  appeal.    Poeyfarre  o.  Delor,  i,  535. 

6.  If  the  judgment  appealed  from  contain  none  of  the  reasons  on  which  it  is  grounded, 
it  win  be  reversed,  and  if  the  record  contain  not  the  evidence,  the  cause  will  be  sent  back. 
Denis  o.  Bayon,  i,  583. 

7.  In  a  suit  against  principal  and  surety  in  which  surety  pleaded  discussion,  and 
plaintiff" alone  appealed:  Heldf  that  by  not  appealing  surety  waived  his  right  of  discussioD, 
and  cannot  avail  himself  of  the  benefit  of  his  co^ofendant's  appeal.  Calvit  v.  Hay  nee 
et  al,  i,  689. 

8.  The  ten  days  in  which  a  party  may  appeal,  do  not  run  till  notice  of  judgment  has 
been  served  on  him:  and  this  notice  can  not  be  given  till  afler  the  judgment  is  signed. 
Turpin  o.  His  Creditors,  ii,  16. 

9.  After  a  cause  has  been  felly  tri^d  on  its  merits,  the  court  will  feel  great  rduelaiiee 
to  remand  a  cause  on  a  technical  objection.    Livingston  e.  Herosan,  ii,  40. 

10.  The  judge  having  certified  that  the  statement  contains  a  note  of  the  evidence:  flsid, 
that  this  court  must  consider  him  to  mean  the  evidence  by  a  note  <if  it.  Dromgoola  «. 
Gardner's  Widow  and  Heirs,  ii,  117. 

11.  The  judge  a  quo  being  of  opinion  that  the  plaintiff*  had  not  mode  out  his  case,  in- 
fbrmed  the  defendant's  counsel,  that  it  was  not  necessary  for  him  to  iDtrodao»aBy  evi«' 
dence,  and  gave  judgment  acef>rdingly  in  his  favor.    We  think,  from  an  examination  of 
the  testimony,  that  jusiioe  cannot  be  done,  without  having  this  evidence  before  us.    The 
Qsose  must  tlierefore  be  roroanded  for  a  new  trial.    Robertson  v.  Lucas,  ii,  170i 

12.  By  the  former  laws  of  this  country^,  only  one  year  was  alto  wed  after  the  filing  of> 
the  papers  in  the  appellate  tribunal,  to  prosecute  the  appeal  to  judgment.  Blayor,  Jto,  of 
Ifew  Orleans  t».  Gravier,  ii,  253* 

13.  And  af\er  the  expiration  of  that  time,  if  the  appellant  did  not  prove  that  he  was 
prevented  from  doing  so  by  some  cause  beyond  his  control,  the  judgoient  of  the  inferior 
tribunal  acquired  the  authority  cX  tee  judicata,  1^. 

14*  When  the  appeal  did  not  suspend  execution,  it  was  not  necessary  to  cite  the  party  • 
in  the  inferior  court,  to  show  cause  why  its  judgment  iihould  not  be  confirmed.  Ibid, 

15.  Proof  of  agency  in  the  person  who  brings  suit  for  another,  may  rightfully  be 
demanded:  but  if  the  evidence  be  not  brought  up  to  enable  this  court  to  judge  wlietber  the 
authority  of  the  agent  was  proved  or  not,  it  cannot,  upon  a  bill  of  exceptions,  which  is  X» 
a  point  of  law  only,  reverse  a  judgment  for  erroneous  decisions  in  matters  of  fact  She- 
well  «.  Stone^  ii,  329. 
^   16.  Prescription  cannot  be  first  pleaded  in  the  Supreme  Court.    Boudreau  u.  Boodrean, 

11,  tKJo. 

17.  Under  a  plea  of  compensation,  if  defendant  offer  evidence  that  would  support  a 
charge  of  reconvention,  without  any  obj^ctioQ  made  thereto  in  the  lower  court,  none 
be  made  above.    Innis  e.  Ware,  ii,  569. 
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16.  Inoomistencj  in  plesci,  not  objected  to  below,  cennot  be  complained  of  oo  the  ap. 
peaL    Ray  et  oL  «.  Caonoo  tt  al^  ii,  580. 

19.  It  sofficea  that  the  judgment  atatea  **that  apon  endenoe  of  the  nature  and  ?aloe 
of  the  plaintiff'a  olaim,  &c"  Shuff  v.  Palfrey,  u,  590. 

20.  If  a  party  eatablisbea  his  rig^bt  to  a  property  under  a  different  title,  than  that 
which  he  set  op,  and  judgment  be  rendered  thereon  in  his  favor,  this  court  will  not  dis- 
turb the  judgment  by  which  substantial  justice  has  been  done.  Wyer  e.  Winchester, 
ii,597. 

21.  When  the  law  of  the  country  in  which  the  parties  contrarted  is  not  set  forth,  the 
court  must  take  that  of  tlie  state  as  their  rule.    Campbell  o.  Henderson,  iii,  46. 

22.  When  the  cause  was  tried  by  a  jury  below,  and  the  judgment  is  reversed,  it  is  sent 
back,  although  there  be  sufficient  evidence  to  act  on.  Ibid. 

23.  A  decision  on  any  point  connected  with  the  merits,  authorises  an  examination  of 
the  whole  case  in  the  Supreme  Court.    Miller  et  al  v,  Mercier  et  al^  iii,  75. 

24.  If  a  paper  be  evidence  of  one  fact,  and  not  of  another,  it  will  be  presumed  to  have 
been  read,  to  prove  that  which  could  be  legally  established  by  it.  Fougard  c.  Tourre- 
gand,  iii,  130. 

25.  If  the  point  really  at  issue  was  not  contested  in  the  court  below,  and  the  evidence 
is  not  satis&ctory,  the  Supreme  Court  will  remand  the  cause.  Bailly  o.  Rubles  et  <ii., 
iii,  322. 

26.  Where  the  appellant,  without  any  fkolt  of  his,  is  unable  to  bring  up  the  ease,  so 
that  the  merits  can  be  examined,  the  cause  will  be  remanded  for  a  new  trial  See  Porter 
V.  Dugat,  9  Martin^  92.    William  Watson  &,  Co.  v.  Clare,  Curator,  iii,  465. 

27.  When  the  record  enables  the  court  to  act  on  the  merits,  their  attention  ma?  be 
drawn,  without  a  formal  assignment,  to  any  error  in  the  proceedings,  after  ten  asys  nave 
expired  from  the  filiufif  of  the  record.    The  State  v.  The  Bank  of  Louisiana,  iii,  5o3. 

28.  When  one  of  the  judges  of  the  Supreme  Court  is  unable  to  sit  in  a  cause  and  the 
other  two  differ  in  opinion,  no  judgment  can  be  rendered,  nor  is  that  of  tho  court  below 
affirmed  by  the  failure  to  reverse.    Bowman  e.  Flower,  iii,  596. 

29.  A  party  who  is  neither  appellant  nor  appellee,  can  not  have  a  judgment  amended  in 
his  favor,    fiiemardine  v.  L^Espinasse,  iii,  761. 

30.  The  inferior  court  nrrast  carry  into  effect  the  decree  of  the  Supreme  Court,  as  Ae 
former  understands  it.    Holstein  v.  Henderson,  iii,  835. 

31 .  But  the  latter  may  interfere  of  its  decree  be  misunderstood.  Und, 

32.  If  the  defendant,  who  has  obtained  a  new  trial,  waives  it,  ond  consents  that  judg. 
ment  should  be  signed  on  the  first  verdict,  and  that  the  record  should  consist  of  the  evi- 
dence  given  on  the  first  trial,  he  is  not  thereby  precluded  from  his  appeal.  Ford  e.  Miles, 
iii,  879. 

33.  When  there  is  neither  statement  offsets,  bill  of  exceptions,  &c.,  the  judgment  is 
never  disturbed,  if  any  duly  admitted  evidence  would  support  it.  -  Mitchell  et  al,  v.  White 
daZ.,iii,894. 

34.  A  case  will  not  be  remanded  because  irrelevant  testimony  was  reeeived.  Thomp. 
son  V.  Chaveau  et  al„  iv,  15. 

35.-  A  defendant  who  did  not  appeal  can  not  be  heard.  Plauche  ettd.9*  Gravier  et  at, 
iv,  75. 

36.  Where,  from  the  time  and  manner  of  trying  a  suit,  a  party  has  had  no  opportunity 
of  being  heard,  the  cause  will  be  remanded.    Barrow  v.  Steward,  iv,  93. 

37.  The  appellant  cannot  be  relieved,  unless  there  is  a  judgment  which  the  Supreme 
Court  may  reverse.    Pradei'e  o.  Bertbolet,  iv,  183. 

38.  If  the  appellant  fail  to  bring  up  the  record,  the  appellee  may  do  so,  and  claim  an 
affirmance  of  the  judgment  and  damages.    Meade.  Tippet,  iv,226. 

39.  If  justice  appears  to  have  been  done  by  the  verdict,  and  no  attempt  was  made 
below  to  set  it  aside,  the  Supreme  Court  will  maintain  the  judgment  given  thereon, 
although  the  evidence  might  hiave  sustained  a  different  verdict   Hebert  e.  £enard,  iv,  596. 

APPRENTICE. 

A  master  may  punish  his  apprentice.  Mitchell  e.  Armitage,  ii,  67, 

ARBITRATOR. 

1.  The  sentence  of  arbitrators  is  a  judgment  in  itself,  over  which  the  court  baa  no  con- 
trol except  to  place  it  on  record  and  order  its  execution:  and  whether  St  be,  or  not,  a  judi- 
cial proceeding,  to  be  liomologated  it  most  be  written  in  that  language  in  which  is  writen 
the  constitution  of  the  United  States.    Ditman  «.  Hotz,i,717. 

2.  As  arbitrators  are  not  required  to  keep  a  written  account  in  detail  of  all  their  pro- 
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oeedtngi,  parul  evidence  may  be  admitted  to  show  when  they  met    AH  the 

muni  be  prenent  at  the  award,  but  ifa  majoritj  concur  it  aufficei  ibr  them  to  aigo.    Portar 

V.  Duffat,  ii,  309. 

3.  If  the  aubmiaaion  be  to  an  award  under  the  hands  and  aeala  of  the  arbitrators,  the 
eeals  are  eaaential,  and  if  the  contract  arise  in  another  country,  it  is  for  this  court  j'm«  dietre 
not  jut  ders,  bow  much  soever  it  might  condemn  such  technicality,  fiell  0.  Jamea,  iii, 
720. 

ARREST. 

1.  Arrest  before  debt  is  payable  not  permitted.    Whetton  e.  Townsend,  i,  90. 

2.  On  failure  of  plaintiff  to  make  the  advance  for  the  maintenance  of  his  debtor  is 
jail,  the  latter  can  not  be  discharged  ex  parte,  without  notice  to  plaintiff.  Dodgers  Case,  i, 
507. 

3.  A  debtor  within  the  prison  bounds,  may  avail  himself  of  the  act  of  1808,  in  &var  of 
debtors  in  actual  custody.    Brainard  e.  Francis,  ii,  624. 

See  ttlfo  Attaciimkiit  and  Bail. 

ASSIGNMENT. 

I.  No  particular  form  and  specifie  instrument  is  requisite  in  the  assignment  or  transfer 
of  debts.  It  may  as  well  be  done  by  an  order  on  a  debtor  to  pay  a  third  person,  aa  by 
giving  up  the  evidence  of  the  debt.    Gray  o.  Traflon  et  al^  ii,  392. 

3.  The  service  on  the  debtor  of  a  copy  of  the  assignment,  is  not  essentially  requisite, 
to  vest  the  debt  in  the  assignee.  Notice  to  the  former  suffices.  Tooro  e.  Gushing,  ii, 
504. 

3.  If  debts  be  assigned  as  collateral  security,  by  public  act,  the  assignee  is  not  obliged 
to  use  the  same  diligence  as  the  endorsee  of  negotiable  paper.  Johnson  et  oZ,  e.  Sterlmg, 
iii,  137. 

4.  An  agreement  that  the  expenses  of  collection  shall  be  borne  by  the  aasignor,  does 
not  aothorise  the  assignee  to  charge  a  fee  for  his  own  trouble.    Jtrid. 

5.  Notice  received  by  garnishee  previous  to  attachment  of  an  assignment  made  in  New 
York,  of  the  property  in  his  hands,  invalidates  the  attachment  Chartres  o.  Cairnes  et  at, 
iii,  208. 

6.  The  creditors  of  the  assignor  may  seise  the  debt  assigned,  as  long  aa  the  assignee 
has  not  given  notice  of  the  assignment  to  the  debtor.    Bainbridge  v.  Clay,  iii,  22& 

7.  The  transfer  of  a  debt  vests  only  an  inchoate  right  in  the  assignee,  and  until  notice 
to  the  debtor,  any  creditor  of  the  aaaignor  may  pursue  it.  Carlin  «.  Oumartrait  et  al^  iii, 
445. 

8.  The  recording  of  a  transfer  of  a  debt  in  the  office  of  a  pariah  judge,  does  not  operate 
as  a  notice  to  third  persons.  Thomas  e.  Calliban's  Heirs,  iii,  498. 

9.  The  surety  is  affected  by  notice  of  aasignment  given  to  the  principal.  Reevea  et  aL 
e.  Barton  et  aLt  iii,  841. 

10.  If  the  transferee  neglects  to  give  notice  of  the  transfer  to  the  debtor,  payment  com- 
pulsoriiy  made  by  the  latter  to  the  transferor,  destroys  the  transferee's  right  againat  the 
debtor.    Styles  e.  M'NeiPs  Heirs,  iii,  847. 

II.  The  debtor  who  suffers  his  creditor  to  have  judgment  after  notice  of  the  assign, 
ment  of  the  debt  can  not  resist  the  claim  of  the  assignee.    Ramsay  v.  Littlejohn,  iv, 

OOI. 

ASSUMPTION. 
The  assumption  of  the  debt  of  another  must  be  strictly  proved.    Old  et  oL  «.  Fee,  i,  61 1« 

ATTACHMENT. 

A.  When  Attachment  totll  tie^and  of  Affidavit  to  obtain  it, 

B.  Of  the  conflict  between  Attaching  Creditors  and  peroone  claiming  muter  debtor. 

C.  C/  Oamioheeo;  their  righto^  dutieo^  and  liabilitiet, 

D.  Of  the  nution  to  diooolve  AttathmenL 

E.  Different  deeioiono  on  the  law  relative  to  Attachmento, 

A.     When  Attachment  wtR  lie,  and  of  Affidavit  to  obtain  iL 

1.  A  shipper  suing  the  master  and  owners  of  a  veasel  for  goods  lost  through  their  ne* 
gleet,  may  attach  their  property.    Hunt  v,  Norris,  i,  282. 

2.  A  ship  Bold  in  Philadelphia,  while  she  ia  in  the  port  of  New  Orleaoa,  may  be  attached 
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hy  a  citixen  of  Looinana,  for  a  debt  of  the  vendoTi  befere  the  yeDdise  ta^es  posaenion* 
I^iee  e.  Morgan,  i,  607. 

3.  An  affi&vit  to  procure  an  attachment  may  be  awom  to  before  a  deputy  clerk.   Kirk- . 
man  o.  Weyer,  ii,  85.  - 

4.  The  affidavit  neoeaeary  to  bold  the  defendant  to  bail,  may  be  annexed  to  a  aupple- 
mental  aa  well  aa  to  an  original  petitioiit    Vidal  v,  Thompson,  i,  ]  68. 

5.  Attachment  ia  not  given  by  our  law  to  compel  the  delivery  of  aapecific  thing.  Han^ 
na*B  Syndics  v,  Loring,  i,  191. 

6.  Swearing,  that  the  defendant  owea  the  affiant  as  he  believes,  ia  not  that  declaration 
which  the  law  reqnirca.  It  nhould  be  positive,  when  the  creditor  makes  the  oath.  Peo^ 
rioe  V.  Crothwaite  d  oi,  ii,  933. 

7.  A  party  may  attaoh  the  amount  of  a  judgment  recovered  against  himse]£  Grayson 
«.  Veeche,  ii,  3d6b 

8*  The  oath  to  obtain  attachment,  when  made  by  the  agent,  need  only  be  to  the  beat  of 
his  knowledge.    Bridgar  o.  Williama,  ii.  410. 

9.  If  the  property  of  the  estate  of  a  person  who  baa  died  abroad  oomes  into  this  atate 
it  cannot  be  attached :  it  must  be  represented  by  a  curator,    John  Brown  et  oL  v,  Richard*; 
aona,  ii,  4S4 

10.  An  attachment  wiU  not  lie  against  a  non-resident  uzecutor.  Deboys  el  ol.  v.  Yerby^ 
Executor,  ii,491. 

11.  An  attachment  liea  against  a  non-resideni;  although  he  be  in  the  state  at  the  tima 
it  ia  sued  out.    Bryans  ei  tu.  v.  Dunseth  et  at,,  ii,  497. 

12.  One  who  has  obtained  a  respite,  and  meditates  a  remova],  may  be  arrested,  and  hia 
gooda  seixed.    S.  J.  Pic«)uet  et  al.  v.  W.  Golis,  ii,  510. 

13.  When  he  is  brought  before  the  judge,  his  person  and  gooda  may  be  aeoaredy  not- 
withatanding  a  defect  in  the  process  on  wntch  he  waa  arrested.    Ibid, 

14.  An  attachment  liea  for  daroagea  claimed.  The  affidavit  ia  then  aufficient,  when  it 
is  so  clear,  positive,  and  certain,  ttmt  it  will  support  an  indielaient  for  peijnry,  if  the  factor 
be  untrue.  Therefore,  an  affirmation  that  the  facts  aa  **  act  forth  in  the  petition"  are  trnei 
is  sufficient  .  Cross  v.  Richardson,  ii,  671. 

15.  A  bail  bond  given  by  a  person  held  to  bail  on  an  affidavit,  wherein  Anlefne  TurtkM 
makes  oath  that  the  sum  mentioned  in  the  petition  is  really  due  to  him  the  said  Francis* 
Tnrcaa  by  the  said  John  Rogera.    The  affidavit  waa  otherwise  sufficient    The  Supreme 
Court  Md^  that  titis  bond  ooold  not  be  avoided  on  the  ground  of  the  irregularity  of  the* 
affidavit  See  Etzberger  e.  Menard,  ll  JIarlin,  434.    Turcaa  «.  Rogera,  ii,  770. 

16.  Partnerabip  property  may  be  attached  in  a  auit  againat  one  of  the  membera  of  the 
firm.    Cucullu  v.  M anzenal  el  a2.,  iii,  265. 

17.  An  affidavit  made  before  tlie  mayor  of  Cincinnati  doea  not  authoriae  an  attachment 
toissue  on  it  in  Louisiana.    Tallant  v.  Thbmpann  &.  Mnaselman,  iii,  373. 

18.  If  the  consignor  direct  hia  gooda  to  be  aold  fi>r  the  payment  of  one  of  hia  eredilora^ 
and  the  consignee  promiaea  the  latter  to  do  an,  the  goods  are  not  liaUe  to  be  attached  ibr 
another  debt  uf  the  eonaignor.    Armor  v.  Cockburn  el  «^,  Hi,  439. 

19.  When  attachment  will  lie  on  a  debt  not  yet  doe.  MoChnlock  el  eL  a.  Caimea,  iii* 
615. 

30.  Although  a  party  be  a  reaident,  an  agent  may  a  wear  for  him  if  he  be  abaeilt  Mor- 
gan*8  Syndics  o.  Fiveaah,  iv,  396. 

>  31.  tn  an  affiduvit  to  hold  to  bail  the  agent  need  not  atate  he  aweara  from  hia  peraonal 
and  direct  knowledge.    Ibid* 

S3.  Affidavit  of  debt,  bya  person  who  haa  no  knowledge  of  it  but  what  he  derives 
ftora  plaintiiT,  had.    Baker  «.  Hunt  et  al^  i,  31. 

•  B.    Of  ihe  canfiiet  between  AttecUng  Creditort  and  fermms  claiming  under  debtor, 

1.  The  creditors  of  the  vendor  may  attach  the  thing  aold,  if  it  be  not  delivered.  Nor« 
ria  e.  Momford,  i,  308;  Peabody  el  al  e.  Carrol,  i,  737. 

3.  Property  attached  cannot  he  mortgaged  after  the  beginning  of  the  auit,  so  aa  to  defesl 
the  attaching  creditor*a  lien.    Harvey  e.  Grymea  el  a/.,  i,  646. 

3.  Credits  assigned  are  liable  to  attachment  bcibre  notice  to  the  debtors.  Randal  «• 
Moore  el  el.,  i,  755. 

4.  Gooda  shipped  cannot  be  attached  after  the  bill  of  lading  has  come  into  the  bands 
of  the  consignee.    M*Neil  etoLn.  Giass  et  al^  ii,  453. 

5.  Creditom  can  no  longer  attach  the  property  of  the  debtor,  when  he  haa  loat  all 
trd  over  it,  and  cannot  change  ita  destination.    Babcoek  s.  Malbie,  iv,  185. 

■       Vd£.IV.— M 
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C.    Of  Oami9kee9~^heir  Rightt,  Dutie$  and  lAahiliHea, 

1.  An  attachment  m  the  bandt  of  a  ^rniahee  If  sufficient  to  place  the  property  in  the 
CQstody  of  the  law,  and  the  sheriff  has  no  right,  after  service  or  each  an  attachment^  lo 
take  the  property  from  the  garnishee  without  a  further  order  of  the  court  Scolefield  H  d. 
Vi  firadlee,  i,  699. 

2.  Testimony  cannot  be  received  to  contradict  the  answer  of  garnishees  to  interroga- 
torics,  withoQt  giving  them  notice  that  the  answer  would  be  disproved  by  testimony. 
Allyn  V.  Wright,  i,  736. 

'  3.  A  garnishee  who,  by  not  answering,  admits  that  he  has  funds  of  defendant  suffieient 
to  cover  the  plaintiff's  demand,  is  entitled  to  retain  so  much  from  defendant,  until  the 
latter  releases  him  from  liability  by  giving  bond  to  the  sheriff.    Lecesne  o.  Cottin,  n,  174. 

4.  A  garnishee,  as  such,  has  no  right  to  plead  for  the  defendant  AU  he  has  to  do  in 
court  is  to  tell  the  troth.    Henna's  Syndics  r.  Lauring  et  aZ.,  ii,  132. 

5.  7*he  money  in  the  garnishee's  hands  cannot  be  taken  from  him  before  final  judgment 
against  the  defendant  in  attachment    Caldwell  o.  Townsend,  iii,  554. 

6.  Judgment  against  a  garnishee  does  not  prevent  his  creditor  from  ahowing  that  a 
larger  sum  is  due.    Robeson  et  aZ.,  Syndics,  d.  Carpenter,  iv,  141. 

7.  When  the  plaintiff  in  attachment  releases  the  garnishee  sgainst  whom  he  baa  jndg- 
nent,  the  claim  of  the  defendant  in  attachment  is  revived.  But  the  latter  cannot  issue 
execution  till  the  satisfaction  be  entered  on  the  judgment  of  the  plaintiff  in  attachment. 
Ibid, 

D.    0/  Uu  Motion  to  Di$9olve  AUaekwiaU, 

Y.  On  motion  to  qussh  attachment,  the  merita  of  the  case  cannot  be  inquired  intOp 
Smith  el  qI  v.  Elliott  et  e/^  it  132. 

2.  A  motion  to  dissolve  an  attachment  is  in  the  nature  of  a  plea  in  abatement.  It 
ought,  therefore,  to  be  made  in  limine  liHg^  and  cannot  be  attended  to  after  the  trial  of 
the  cause  has  begun.    Watson  et  al,  a.  M'Allister,  i,  572. 

E.    Different  DecinonM  on  the  Law  relative  to  Attaehmento, 

1.  Attachment  gives  no  lien  in  case  of  fiiilnre  of  defendant  Marr  o.  Lartigne^  i,  47; 
9anna  o.  His  Creditors,  ii,  279. 

2.  If  A  boys  goods  for  B,  giving  his  own  note,  and  draws  on  B^  who  pays  the  draft, 
the  goods  cannot,  on  the  failure  of  A,  be  arrested  in  the  hands  of  another  agent  of  B,  for 
the  debt  of  A.    Emmersoii  e.  Gray  &  Taylor,  i,  198. 

3.  Creditors  of  the  vendor  may  attach  the  thing  sold,  if  it  be  not  delivered.  An  order 
to  deliver  is  not  delivery.    Norris  v.  Muniford,  i,  20S. 

4  If  a  debtor  in  another  state  executes  an  alignment  of  all  hb  estate  to  tnuteee,  Ibr 
the  benefit  of  all  his  creditors,  any  part  of  it  fband  in  Louisiana  may  be  attached  befiwe 
the  trustees  obtain  the  possession  of  it  Ramsey  v.  Stevenson,  i,  338. 
•  5.  Where  the  share  of  a  part  owner  of  a  boat  is  attached,  and  the  others  obtsin  deli- 
very on  their  bond,  their  liability  does  not  exceed  the  interest  of  the  defendant  at  the  time 
of  attachment    Nancarrow  v.  Young  et  ai.,  i,  522. 

6.  If  two  persons  jointly  ship  a  cargo,  and  the  consignee  sell  it,  and  credit  each  for  Jiie 
share,  this  share  is  subject  to  attachment  of  the  owner's  private  creditora,  the  joint  own- 
ership being  at  an  end.    Tappan  et  aL  v,  Bricrly,  i,  586. 

7.  A  vessel  of  the  United  States  cannot  be  neiaed  U>  compel  payment  of  toll.  Orleana 
Navigation  Company  r.  Schooner  Amelia,  i,  601. 

8.  Whether  or  no,  forced  heirs,  absent  from  tlie  state,  are  seised  of  an  inheritance  in 
auch  a  manner  as  to  subject  it  to  be  attached  by  their  creditors,  before  acoeptanoel  Astor 
e.  Wmter,  i,  630. 

9.  If  the  petition  concludes  with  a  prayer  for  the  attachment  of  a  specific  debt,  the 
sheriff  cannot  attach  any  thing  else.    Ibid, 

10.  The  property  of  a  debtor  does  not  become  tJie  common  stock  of  his  creditorsi  ex- 
cept in  case  of  insolvency.    Scoleficld  et  aL  e.  Bradlee,  i,  699. 

11.  Property  ottached  cannot  be  mortgaged  after  the  beginning  of  the  suit,  aoaato 
defeat  the  attaching  creditor's  lien.    Harvey  v.  Grymes,  i,  646. 

J  2.  Although  an  attachment  be  set  aside  as  irregular,  yet  if,  mean  while,  the  defendant 
has  been  cited,  plaintiff  may  take  judgment  by  deiault    Sompeyrae  e.  Estrada,  i,  692. 

13.  Credits  assigned  are  liable  to  attachment  for  the  debts  of  the  transferer,  before  no- 
tice to  tlie  debtors.    Randal  o.  Moore  et  al,^  i,  754. 

14.  By  the  practice  at  this  time,  an  execution  operated  aa  a  lien  on  all  the  movable 
property  of  the  defendant,  from  the  day  it  camo  into  the  sheriff^a  habds.  Dufiy  9.  Town- 
send  et  al^  ii,  26. 
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15.  The  Bheriff*8  retarn  on  an  attachment  ia  not  open  for  amendment  during  the  pen- 
deney  of  a  aoit  on  the  attachment  bond.  The  latter  ia  not  a  continuation  of  ue  former 
ease.    Hatton  e.  Stillwell,  ii,  76. 

16.  Third  parties,  claimants  of  goods  attached,  havings  a  privilege  on  the  property  at> 
lached,  at  the  time  of  levying  of  the  attachment,  to  an  amount  exceeding  its  value,  bonded 
the  same,  with  condition  to  abide  the  order  of  the  court — and  subsequently  bought  of 
defendant  otiier  property  of  the  same  kind,  for  which  they  paid  him,  aAer  reimbursioflr 
themselves  for  their  balance  formerly  due  above  the  value  of  the  property  attached:  Hela^ 
they  did  not  bv  this  destroy  their  lien  on  the  property  attached  and  bonded.  Canfield  v. 
M*Laughlin,  ii,  69. 

17.  In  attachments,  the  priority  does  not  apply  to  the  first  judgment,  for  the  lien  com- 
mences with  the  seizure.    Carrol  o.  M*Donogh,  li,  137. 

18.  Where  garnishee,  in  his  answers,  sets  op  the  pendency  of  a  prior  attachment  in 
another  state,  time  will  be  given  to  await  the  decision  of  that  attachment,  before  judg- 
ment is  entered  up  here.    lUd, 

19.  If  the  attachment  was  wrongfolly  sued  out,  the  proper  remedy  is  an  action  on  the 
bond.    Lloyd  v.  Patterson  et  aZ.,  ii,  477. 

SO.  If  property  be  tronsferred  and  delivered  to  one  as  security  for  the  reimbursement 
of  disbursements  made  on  acooont  of  the  owner,  it  may  be  attached  by  a  creditor,  bnt 
the  attaching  creditor  will  be  postponed  to  this  third  person  for  the  amount  of  the  dis- 
barsements  so  made  by  him.    Skillman  e.  Bethany  et  a/.,  ii,  611. 

91.  A  creditor  may  use  all  legal  means  against  any  of  the  debtors  in  iolido:  hence,  if 
he  issue  an  attachment  against  the  goods  of  one  of  them,  who  is  permanently  removing 
out  of  the  state,  this  is  not  illegal,  alUiough  the  co-debtors  be  solvent  and  residcnL  Max- 
well et  aL  e.  Gunn,  ii,  690. 

23.  The  defendants  may  oficr  evidence  to  show  that  no  property  belonging  to  tliem  was 
attached.    It  is  not  for  the  owner  alone  to  plead  this.    Scblater  v.  Broaddus,  iii,  95. 

23.  If  A  recover  money  for  the  use  of  B,  it  cannot  be  attached  as  the  funds  of  A. 
Davis  et  al,  v.  Taylor,.iii,  252. 

24.  If  a  defendant,  who  is  about  to  absent  himself,  be  arrested  on  an  affidavit  that  he 
does  not  leave  property  to  satisfy  the  demand,  he  may  be  discharged  on  showing  he  does 
leave  enough  to  pay  that  sued  on,  though  it  may  be  doubtful  wheUier  he  is  able  to  pay  all 
his  debts.    Carraby  v.  Davis,  iii,  792. 

25.  Plaintiff  cannot  arrest  the  person  of  his  debtor,  and  attach  his  property,  unless  both 
remedies  are  necessary  to  insure  the  execution  of  the  judgment  John  K.  Ferguson  o. 
Wm.  L.  Foster,  iv,  339. 

26.  A  rule  to  show  cause  why  an  order  of  arrest  should  not  be  set  aside,  does  not  put 
the  truth  of  the  allegations  contained  in  the  affidavit  at  issue.    Ibid, 

27.  In  an  attachment  case,  no  attorney  is  to  be  appointed,  by  the  court,  to  the  defen- 
dant, if  the  citation  be  served  on  him.    Williams  e.  Kimball,  iv,  544. 

28.  Tlie  section  of  the  Code  of  Practice,  which  treats  of  attachment,  is  extremely  ob- 
■cure,  and  the  Englbh  text,  which,  fro'm  the  relative  correctness  of  the  French,  appears 
as  a  translation  of^it,  is  full  of  gross  blunders.  The  title,  and  most  of  the  articles  of  the 
section,  seem  confined  to  attachments  in  the  hands  of  garnishees:  attachments  in  the 
hands  of  third  persons,  seeming  to  exclude  attachments  of  property  in  the  hands  of  the 
party*  In  the  249th  and  264th  articles,  the  word  defendant  is  evidently  used  for  plaintiff 
and  in  the  254th,  258th  and  259th,  the  word  gamithtt  occurs  instead  ofdefmdanL    Ibid, 

29.  An  allegation^n  a  petition,  that  the  defendant  was  a  resident  of  the  parish  where 
suit  ia  instituted,  but  had  left  the  state,  is  sufficient  to  ground  an  attachment  Bnt  an 
allegation  that  the  wife  lives  in  another  parish,  will  not  authorise  a  citation  to  be  sent 
there  and  served  on  the  husband  and  wife.  Such  service  is  bad.  Evans  e.  Saul  and 
Wife,  iv,  506. 

30.  Whore  it  appears  that  the  defendant  has  absconded  merely  to  avoid  a  criminal 
prosecution,  and  not  to  avoid  being  eited^  the  case  does  not  warrant  an  attachment,  but  an 
ordinary  citation,  left  at  his  domicil  or  last  place  of  residence,  is  sufficient    Ibid. 

31.  Where  an  attachment  improperly  issues  in  a  suit,  the  ordinary  proceedings  will  go 
on,  but  the  attachment  will  be  dismissed  at  the  plaint iflTs  cost     Itid, 

32.  The  word  **  garnishee"  is  inserted  in  the  English  text  of  258th  article,  in  the  Code 
of  Practice,  by  mistake.    It  should  be  defendant    Ibid. 

ATTORNEY  AT  LAW. 

1.  In  this  state  an  attorney  and  coonsellot  may  sue  for  the  reward  of  his  services,  ac- 
cording to  their  real  value;  that  this  real  value  is  not  to  be  fixed  by  any  previous  con- 
tract, bat  may  be  by  allowance  of  the  suitor  afler  services  performed;  but  that  it  cannot, 
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in  any  eate,  nst  on  an  agreemeBt  dependinip  an  die  iaaoe  of  Iho  avit;  modi  len  can  m 
•contract  on  fio  jmrcha$e  no  juay  be  the  i^rouod  of  an  action.    Livinfeton  a.  Come^,  i«  71. 
3.  The  nenrices  uf  the  coansel  employed  by  insolvent  to  make  his  otssioa  oi  gooda^ 
are  in  reality  servicea  done  to  the  creditors.    Morel  e.  Misotiere^a  Synd.  i,  132. 

3.  When  a  suit  is  instituted  by  a  licensed  attorney,  his  want  of  authority  cannot  hm 
pleaded  in  abatement    liayea  a.  Cuny,  u  700;  Johnson  a.  Brandt  et  al^  ii,  139. 

4.  Au  attorney  and  counsellor  at  law  ia  liable  to  his  client  for  the  miamanafenMnt  of 
the  suit,  even  tliough  it  be  done  without  fraud.    Breedlove  el  oL  v.  Turner,  i,  735. 

5.  But  not,  if  through  error  of  judgement,  unless  the  error  be  very  i^ross.    Aid, 

6.  A  judgment  ia  not  evidence,  against  the  attorney,  of  the  facts  it  atatea.    Ibid, 

.    7.  When  proper  evidence  is  not  offered,  the  presumption  is,  not  that  the  altornej 
neetected  to  offer  it,  but  that  the  client  failed  to  procure  iL    JHd, 

8.  An  attorney  w1k>  oollecta  and  retains  money  in  hia  bands,  ia  not  the  depoaitory  of 
Ilia  client.    Durnfbrd  a.  8eghera*a  Syndica,  ii,  €. 

9.  And  in  case  of  hia  insolvency,  no  privilege  exists  in  Avor  of  the  latter.    Ibid. 

10.  An  attorney  aoapended  from  hia  practice,  for  naing  indpcoiona  langoage  to  the 
court.     Michael  De  Arnias*s  Caae,  ii.  78. 

11.  The  defendant,  an  attorney,  entruated  with  the  ooUeotion  of  a  check,  on  the  Bank 
of  Kentucky,  forwarded  the  check  to  a  peraon  named  to,  and  approved  by,  the  plaintifii 
the  proceeds  of  the  check  were  depoalied  in  bank  by  thia  agent  in  hia  own  name,  and  oo 
bis  death,  before  a  transfer,  the  plaintiff  brought  auit  The  ooort  held,  that  the  defeodaot 
had  been  goiJiy  af  no  laches.    Baldwin  v.  Preaton,  ii,  169. 

12.  A  pariah  judge  charged  with  the  aoitlement  of  an  eatate,  cannot  give  proieaBieDal 
aid  therein,  nor  receive  a  fee  aa  an  attorney  at  law.    Duvemey  v.  Vinot,  ii«  367. 

13.  A  party  who  undertakea  to  collect  a  debt,  and  neglecta  to  iaaoe  a  co.  an.,  neglaeia 
a  neoeaaary  step  towards  tiie  coUection  of  the  debt  £e  a  caae  in  2  Borrowa,  2063. 
Flower  o.  M'Mickrn,  ii,  618. 

14.  A  payment  made  to  an  attorney,  who  inatiUitaa  a  anit,  but  doea  not  proofed,  be- 
yond the  aervice  of  the  citation,  cannot  be  allowed,  without  aome  otlier  evidenea  ti  iU 
legitimacy.    Cullen  v.  Cerraa  ei  al^  ii,  627. 

15.  Attorneya  at  law  may  not  receive  for  their  dienta  payment  in  any  thing  but  mona/» 
Kolan  e.  Rogera,  iii,  355. 

16.  Facts  communicated  by  the  client  to  the  attorn^  in  hia  prnfiwiiional  character, 
cannot  be  given  in  evidence  by  the  latter,  although  be  doea  not  receive  a  fee.  BaiUj  o. 
Roblea  at  oL,  iii,  322. 

17.  The  authority  of  an  attorney  at  law  cannot  be  disputed  while  he  aota  within  tbo 
limita  of  hia  dutiea.  But  it  makea  no  part  of  them  to  awear  to  the  fiialB  on  which  nn 
attachment  isauoa.    Parham  a.  Murphee,  iii,  319. 

18.  An  attorney  at  law  who  takea  one  debt  for  another  'plaeed  in  hia  handa  for  collec- 
tion, is  responsible  to  hia  client  in  money  from  the  date  of  the  tranaaotion.  Woodrow  n. 
Hennen,  iii,  789. 

19.  Counael  are  reaponaiUe  for  apeaking  malicioualy  on  the  trial  of  «  canae.  Slackpole 
V.  Hennen^  tv,  27. 

20.  Counael  are  not  reaponsible  for  statementa  made  by  them,  if  they  are  peitinenft  to 
the  cauae,  and  inatructed  by  their  client  to  make  them.    Jbid, 

21.  And  if  the  client  is  present  when  the  worda  are  apoken,  he  wUl  be  praaomad  to 
have  authoriaad  them.    Jbid. 

22.  Where  an  attorney  at  law  receivea  notea  from  a  debtor,  againat  whom  he  baa 
olaina  for  collection  aa  collateral  security  with  a  promiaa  to  sue  on  them,  be  acta  aa  agent 
of  the  debtor  in  the  eollcction.    0*Connor  a.  Bernard,  tv,  64. 

23.  An  attorney  haa  no  power  to  releaee  a  debt    MiUaudon  e.  M*Micken.  iv,  143. 

24.  But  he  may  in  certain  oaaea  grant  a  atav  of  execution.    Ibid, 

25.  The  aothorily  of  a  awom  attorney  is  alwaya  praaumed.  Rowlatt  o.  Shepherd,  iv, 
336. 

26.  An  attorney  doea  not  diacloee  profoasional  aecreta  when  he  deposes  to  the  plea  be 
was  directed  to  file  in  court    Cormier  et  oi.  o.  Richard  et  aZ.,  iv,  204. 

27.  An  attorney  at  law  cannot  alienate  a  judgment  obtained  by  hia  client,  without 
'  authority.    Walden  o.  Grant  ei  o/n  iv,  620. 


ATTORNEY  GENERAL. 

1.  The  asaiatance  of  the  attorney-general  is  not  necaaaary  in  a  prosecution  carried  on 
against  a  clerk  for  malfeasance  in  office.  State  of  Loubiana  v.  Wiothrop,  Clerk  of  Ekst 
Baton  Rouge,  ii,  731. 

2.  The  autbori^  of  attoniey-feneral  to  proaecate  or  defend  any  auit  in  whioh  the  atato 
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it  eonoerned,  refulU  ^om  his  office,  and  U  expressly  given  by  statnte.  The  State  o.  Bank 
of  Louisiana,  iii,  563. 

ATTORNEY  FOR  ABSENT  CREDITORS, 

The  fees  of  counsel  appointed  to  represent  absent  creditors,  are  in  no  case  to  be  paid 
by  the  mass.    M*Coy  o.  His  Creditors,  iii,  229. 
See  also  Insoltbnt. 

ATTORNEY  FOR  ABSENT  DEBTORS. 

1.  The  fees  of  counsel  appointed  to  defend  an  absent  debtor,  most  be  fixed  by  the  court 
EUery  e.  Goaverneur  et  al^  i,  483. 

2.  Seven  months  are  not  too  long  a  period  for  the  counsel  of  an  absent  debtor  residing 
in  France  to  obtain  information  as  to  tho  nature  of  his  defence.    Lecesne  e.  Cottio,  ii,  1. 

3.  Attorney  for  absent  debtors  may  be  heard  in  court,  allboogh  no  property  is  attached. 
Hicks  V.  Duncan  et  aL,  iii,  306. 

4.  Wliether  an  attorney  for  absent  debtors  can  confess  judgment  Qutaret  Caldwell 
9,  Townsend,  iii,  554 

ATTORNEY  FOR  ABSENT  HEIR& 

1.  The  attorney  of  absent  heirs,  appointed  by  the  court  of  probates,  may  sue  the  cu^ 
rator  of  the  estate  for  a  balance  due  by  him,  without  suing  him  and  his  sureties  on  the 
bond.    Denis  o.  Cordeviella,  i,  316.  • 

2.  In  such  an  action  the  balance  is  not  to  be  paid  to  the  attorney  of  absent  heirs,  but 
deposited  in  the  state  treasury.    Jbid, 

3.  The  attorney  appointed  by  a  court  of  probates  to  represent  absent  heirs,  cannot  do 
■o  in  another  court  under  that  authority.    Harrod  et  al,  v,  Morris's  Heirs,  ii,  58. 

4.  The  alleged  attorney  of  absent  heirs  is  bound  to  show  his  authority,  and  establish 
the  quality  of  his  clients.    Sibley  v.  Slocum,  ii,  567. 

5.  The  ooonserfor  the  absent  heirs  needs  not  any  specific  authority  to  institute  a  siiit» 
under  the  1207th  article  of  the  Louisiana  Code.    Rawle  e.  Fennessey,  iii,  441. 

AUCTIONEER. 

1.  A  bond  ^Wen  by  an  auctioneer,  instead  of  a  recognizance,  is  valid.  Clairborne  e. 
Debon  et  oL,  1. 172. 

2.  Under  the  act  of  the  legislative  council,  auctioneers  can  claim  commissions  only  on 
mlet;  Ibr  services  rendered  in  disposing  of  property  for  a  term  of  years,  they  may  claim 
such  sum  as  may  be  due  them  on  a  quantum  meruerunt.  Dotillet  et  al.  o.  Chardon,  i.  301. 

3.  If  on^  gives  goods  to  another  to  sell,  and  that  other  procure  an  auctioneer  to  sell 
them,  tlie  auctioneer  is  accountable  to  that  other  only.    Hewes  e.  Lauve,  ii,  59. 

AVERAGE. 

1.  The  expenses  occasioned  by  the  detention  of  vessels  in  consequence  of  embargo,  or 
orders  of  a  sovereign  power,  are  not  to  be  brought  into  general  average.    Harrod  etaLv.' 
Lewis  ef  el.,  I,  129. 

2.  Goods  taken  out  of  a  vessel  to  lighten  her  and  put  on  the  bsfich,  in  case  of  damage, 
fiirnish  cause  for  a  claim  of  general  average.    Hcnnen  v.  Monro,  iii,  350. 

3.  Lenders  on  bottomry  and  respomfenlto,  are  liaUe  to  contribution  on  general  average. 
Chandler  et  ai.  e.  Garnier,  iv,  76. 

4.  Losses,  casual  and  inevitable,  are  not  a  subject  of  general  average.    Shiff  o.  Loiii- , 
siana  State  Insurance  Company,  iv,  90. 

BAIL. 

1.  Bail  not  domandable  on  penal  statutes,  by  the  practice.    Saul  e.  Allier,  i,  4. 

2.  A  stay  of  proceedings,  without  a  discharge  granted  by  the  creditors,  does  not  re- 
kaso  bail.    Henderson  e.  Lynd,  Bail  of  Bro^n,  i,  44. 

'  3.  Time  given  to  the  bail,  on  proof  of  collusion  between  plaintiff  and  a  creditor  of  the 
principal  in  another  state.     Barret  e.  Bail  of  Lewir,  i,  21. 

4.  The  proceedings  by  motion  against  bail,  is  in  its  nature  an  original  action,  and  he  is 
entitled  to  a  trial  by  jury.    Labarre  v.  Fry's. Bail,  i,  746. 

5.  Although  the  proceedings  on  a  bail  bond  partake  of  the  nature  of  a  new  action,  the 
fi>rm  need  not  be  the  same:  and  the  notice  of  motion  in  court  required  by  law  may  be 
signed  by  an  attorney.    Hall  v.  Farrow's  Bail,  i,  749. 

S9» 
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6.  JudfUMQt  nwy  be  hftd  tguoft  bail  wUboat  formally  Mttinf  dowB  tlM  Mttt  Kirk, 
man  o.  Wyer,  ii,  85. 

7.  When  tlie  general  ifiiie  it  not  pleaded,  nor  the  aiaignment  denied,  the  aiaigiinieDt 
of  a  bail  bond  need  dot  be  proved.    Ibid. 

S»  Nothing  renders  it  necessary,  under  the  existing  practice,  to  pray  for  bAil  in  the  peti- 
tion — ^tbe  sheriff  himself  must  require  it  when  the  law  says  it  ia  to  be  taken.  Ijabarre  •, 
Dumford,  ii,  89. 

9.  Bail  are  not  responsible  in  soltio,  unless  in  case  of  insolvency  of  one  of  them,  or 
unless  when  soed,  they  fiul  to  claim  the  benefit  of  division.  United  States  etaLv,  Haw- 
kins's Heirs,  ui,  30a  « 

10.  If  the  plaintiff  be  indulged  with  leave  to  perfect  an  irregular  asrviea,  the  bail  will 
not  thereby  be  precluded  from  availing  himself  of  the  irregularity.  M'Caleb  n.  Maxwell, 
iv,  46. 

BAILMENT. 

A  bailment  of  ootton  to  be  ginned  is  for  the  mutual  benefit  of  the  partiea,  and  the  bailee 
is  bound  to  use  that  care  which  prudent  uien  bestow  on  their  own  concerns,  and  defencl* 
ant,  bailee  in  this  case,  shows  this  care  by  proving  that  the  loss  of  pUintiff*s  cotton  was 
the  result  of  an  accident  which  he  could  not  prevent  by  the  oare,  prudence  and  forenght 
whith  prudent  men  use  in  their  own  concerns.    Broussard  e.  DocJonst,  iii,  833. 

See  CoNTa^CTS  and  Manoatk. 

BANKS. 

I.  Notes  deposited  in  the  bank  for  collection  are  a  special  deposit,  and  as  each  the  de» 
fendants  cannot  oppose  any  set-off  or  compensation  against  the  depositor's  demand  fer 
tiiem.    Syndios  of  Amelung  o.  Bank  of  the  United  States,  I  48. 

9.  The  sum  miry  mode  of  proceeding  provided  in  favor  of  the  banks  in  cases  of  promis. 
Bory  notes,  not  requiring  the  maker  to  be  called  on  to  recognise  his  signature,  nevertheless 
can  not  be  excrciMd  without  giving  the  debtor  notice  in  some  other  way.  State  Bank  e. 
Seghers,  i,  533. 

3.  If  a  bank  neglect  to  present  a  bill  in  doe  time,  it  becomes  thereby  liable  to  the  party 
who  lodged  it  for  ooUeetion.    Dumford  «.  Pstterson  ct  a/.,  i«  587. 

4.  The  act  of  March  1818,  which  provided  that  **  when  banks  shall  lend  noaey  on  • 
note,  or  on  a  special  mortgage,  they  may  obtain,  to  wit,  with  regard  to  a  note,  on  motion 
beii\g  made  before  auy  court  of  competent  jurisdiction,  a  judgment  and  an  order  of 
seixure  and  sequestration,*'  dtc,  Slg^  does  not  extend  this  summary  remedy  against  tkm 
maker  and  prior  endorser,  in  the  case  where  he  who  asks  money  from  a  bank  presente 
the  note  of  another  person  to  be  discounted,  which  note  waa  intended  Ibr  no  such  use  in 
its  inception.    United  States  Bank  e.  Flcckner,  i.  623. 

5.  A  oeage  among  all  the  banks  of  New  Orleans  for  notes  or  bills  belonging  to  them 
to  be  transrerred  by  endorsement  of  the  canhieFs,  held  not  a  legal  rule  of  oondud  for 
tbem :  the  business  of  banks  is  directed  by  law  to  be  conducted  by  rales  and  regulations 
adopted  by  each  for  itaelf.    United  States  Bank  «.  Fleckner,  i.  63^. 

6.  A  bank  is  responsible  for  the  notary  it  employs.  Mootillet  e.  Bank  of  the  Uoilsd 
SUtes.  ii,  485. 

7.  A  party  sued  by  the  state  bank  cannot  plead  that  the  directors  have  neglected  to  tak« 
the  oath  required  by  law,  under  the  flea  that  the  election  bad  not  been  kgally  kddoL 
I/mieiana  State  Bank  e.  Hmid,  iii,  97. 

8.  The  bank  cannot  ci»nlest  the  right  of  the  person  wbo  lodged  a  note  with  them  lo  it 
CanoUge  e.  Loqisiana  State  Bank,  iSid, 

9.  The  bank  may  be  sued  for  ncFlect,  in  protesting  the  note  and  giving  notice,  bdore 
the  holder  proceeds  against  his  endorser.    Aid* 

10.  The  directors  of  a  bank,  even  after  the  expiration  of  its  charter,  are  not  snaUe  by 
any  number  of  stockholders  to  answer  particular  charges  of  fraud  or  roiamanagement  in 
damages.    Faurie  ef  el.  e.  Millaudon  el  ml, 

II.  A  bank  is  not  relieved  from  the  obligation  of  due  diligence,  in  the  cane  of  a  note 
received  to  be  collected,  by  the  removal  of  the  maker's  domicil  out  crif  the  city.  Loais»> 
■na  State  Insurance  Company  e.  State  Bank,  iii,  177. 

12.  A  bank  may  be  sued  by  one  of  the  stockholders,  ibr  his  dividend,  before  the  charter 
has  expired.    The  State  o.  Bank  of  Louisiana,  iii,  503. 

18.  Although  the  charter  constitutes  the  board  of  directors  judges  of  what  dividend 
they  should  order,  yet,  if  in  the  exercise  of  that  or  any  other  power  confided  U>  thema 
they  abuse  it,  courts  of  justice  will  control  them.    Ibid. 
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14»  The  profits  made  by  the  Looimaoa  Bank  on  the  m\»  of  the  state  bondst  are  to  be 
jlivided  like  any  other  profits  made  by  it  in  ordinary  transactions.    Ibid. 

15.  The  object  for  establishing  a  bank  with  corporate  powers,  is  not  merely  the  division 
of  profits  among  its  members.    Ibid, 

16.  The  diredlors  of  the  Bank  of  LoaUiana,  in  selling  the  bonds  of  the  state,  had  « 
right  to  pledge  the  faith  of  the  institution  that  the  profits  arising  from  the  sale  should  not 
be  divided  until  payment  was  made  by  the  state  of  her  bonds  to  that  amount,  and  the 
contract  is  binding  on  the  state.    Ibid, 

17.  Directors  of  banks  are  required  to  eiercise  ordinary  care  in  the  discharge  of  their 
duties.    Percy  et  aL  v.  Millaudoo  <f  aL^  iv,  430. 

18.  But  if  any  thing  occurs  to  awaken  suspicion  of  the' fidelity  <of  the  subordinate  offi- 
cers of  the  institution,  a  higher  degree  of  diligence  most  be  exeroised.    Jbid. 

19.  They  are  responsible  in  their  private  capacity  for  loss  arising  from  any  illegal  mea> 
sure  of  the  board  of  directors  which  they  did  not  opposOt    Ibid, 

30,  They  are  not  responsible  for  errors  of  judgment  unless  the  error  be  of  the  grossest 
kind.    Ibid. 

21.  They  cannot  delegate  to  the  president  and  cashier  the  aathority  to  discount  bills  or 
notes.    Ibid, 

.  3'2.  If  they  sell  stock  above  the  market  price  to  the  president,  the  contract  is  null  and 
void.    Ibid, 

33.  So  it  is  if  tfaev  borrow  money  of  the  bank  from  the  cashier,  on  a  proBUse  to  replace 
it,  either  in  cash  or  bank  atock.    Aid. 

24.  They  cannot  discharge  themselves  from  the  responsibility  they  may  have  incurred 
as  sureties  of  the  cashier  by  reporting  the  transactions  of  that  officer  to  be  correct,  and 
obtaining  in  this  report  a  resolution  of  the  board  of  directors  to  discharge  them.    Ibid* 

BANK  NOTE. 

1.  If  a  bank  note  without  any  dgnatare  were  fiiirly  to  go  into  oirenlation,  would  not 
the  bank  be  bound?  Quare?    Miner  e.  Bank  of  Louisiana,  i,  3. 

2.  It  would  if  the  signatures  were  torn  from  a  genuine  note.    Ibid* 

3.  Posaession  is  prima  facie  evidence  of  property,  in  a  bank  note.  Lonisiana  Bank  v. 
Bank  United  SUtes,  i,  752. 

4.  A  note  neither  proved  to  have  the  signature  of  the  preaident  or  cashier,  nor  acknow- 
ledged by  them,  cannot  be  laid  before  experts  as  aground  of  comparison.  JSvidenoe  was 
properly  rejected  of  the  defendant's  agenta  having  paid  notea  which  the  witness  offbred, 
and  considered  as  perfectly  similar  to  tlie  one  sued  on.  Evidence  of  the  engraving  was 
proper  to  go  to  the  jury,  though  not  conclusive.    Conrad  v.  Loaisiana  Bank,  ii,  151. 

BARRATRY. 

1.  The  presence  of  the  owner  is  not  conclusive  evidence  of  his  assent  to  any  act  wfaioh 
is  alleffcd  to  constitute  barratry.    Millandon  v.  New  Orleans  Insurance  Company,  ii,  5M1. 

2.  When  proof  is  once  givep  of  any  act  which  amounta  to  barratry,  the  inW9  of  estab- 
liahing  every  fact  that  goes  to  excuse  it,  is  thrown  on  the  insurer.    IHd. 

3.  Barratry  cannot  be  committed  by  a  master  who  has  the  equitable  title  in'  the  vesseL 
.  Barry  v.  Louisiana  Inauranee  Company,  ii,  257,354. 

An  act  of  barratry  once  proved,  the  stuis  of  establishing  every  fact  that  gos*  to  excuse 
it  is  thrown  on  the  insurer.    Ibid.^  400. 
See  InsuaANci. 

BATTURE. 

1.  The  words  **  fi-oht  to  the  river**  prima  /arie  designate  a  ripariooi  estate.  Morgan  e. 
Livingaton  ef  ol,  i,  451. 

.  2.  The  vendee  of  a  riparioos  eatate  acquires  a  qoalified  property  in  the  bank  of  a  river, 
and  consequently  the  batture  which  may  thereafter  arise.    jAid, 

3.  Nor  does  an  intervening  highway  prevent  this,  when  the  owner  ii  bound  to  repair  it, 
and  the  aoil  of  it  is  at  his  riski    Ibid. 

4.  The  words  frenU  a  la  levee  do  not  signify  a  boundary  on  the  river.  The  purchaser 
of  a  riparious  estate,  under  ttiese  expressions,  does  not  aoquire  land  on  the  river,  when  it 
is  proved  that  there  was  property  susceptible  of  private  ownership  beyond  the  levee.  Liv- 
ingston V,  Herman,  ii,  40. 

5.  By  the  formation  of  the  batture  of  the  fkubourg  8L  Mary,  the  place  it  occupied 
ceased  to  be  a  part  of  the  port  After  the  change,  it  became  the  property  of  tlie  city. 
Packwood  e.  Walden,  iv,  159. 

6.  The  principle  established  in  the  case  of  Livingrton  e.  HisriMa«-lte  a  aala  of  .m 
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many  feet,  fnmt  to  th*  titer  MuMtippl,  eonformabiy  to  a  pZan,  which  plan  ezhibita  th« 
front  liae  of  tho  lot  in  qneation,  not  extending  to  the  river,  but  paaaing  within  the  levee, 
does  noi  peas  the  alluvion,  provided  any  alluvion  of  sufficient  height  and  magnitude  was 
formed  at  the  time  said  sale  took  place,  but  thtit  the  said  alluvion  remained  the  property 
of  the  vendor— rs-«/^rme<i  very  emphatically  by  the  court.  Cochran  et  al.  o.  Fort  ei  oL, 
iv,  375. 

7.  The  court  decide  that  the  weight  of  evidence  is  dearly  in  ftvoor  of  the  affirmative 
of  the  proposition  of  fact,  that  there  did  exist  alluvion,  opposite  the  lot  now  in  question,  of 
sufficient  height  and  magnitude  to  be  susceptible  of  ownership.  Out  of  sixteen  witnes- 
ses, nine  depose  to  its  existence  from  1793  to  1803.    Ibid, 

6.  It  seems  that,  in  the  last  mentioned  year,  it  was  only  covered  at  high  water  to  the 
depth  of  five  feet  There  is  no  positive  evidence  at  what  height  batture  may  be  reclaimed 
from  the  river  and  applied  to  private  use.    Ibid. 

9.  But  supposmg,  contrary  to  the  conclusion  of  the  court,  that  no  batture  sosoepCible  of 
ownership  existed  in  February,  1803,  the  pUintiff*s  case  would  still  labor  onder  a  diffi- 
culty  from  a  new  quarter.    Imd. 

10.  Tlie  fiiuxbourg  was  incorporated  two  years  after.  To  enable  them,  therefore,  to 
recover  in  this  action,  they  must  show  a  batture  created  between  the  day  of  their  par- 
chase  and  the  date  of  the  act  of  incorporation,  which  was  susceptible  of  ownership;  fiir 
if  the  alluvion  was  formed  afterwards,  it  became  tho  property  of  the  city,  and  not  of  the 
fiwit  proprietors.    Aid* 

BILL  OF  EXCEPTIONS. 

1.  An  erroneous  opinion  voluntarily  given  to  the  jury  by  the  judge,  may  be  excepted  to. 
Rocbelle  &  Shiff  e.  Musson,  i,  98. 

2.  No  exception  can  be  taken  to  a  judge's  charge  after  verdict  Vaughan  o.  Vaoghan, 
i.  110. 

3.  If  counsel  take  an  exception  and  offer  to  draw  a  bill,  but  the  judge  insists  on  doing 
it  himself  aind  neglects  it,  the  Supreme  Court  will  order  it  to  be  drawn  and  sent  op.  Broos- 
sart  e.  Tnihan*s  Heirs,  i,  304. 

4.  No  bill  of  exceptions  lies  to  a  final  judgment  Fagot  v.  David,  i,  307;  Moore  v.  Max- 
well H  oL,  ii,  363;  Goodwin  e.  Heirs  of  Chesneau,  iii,  110. 

5.  No  notice  should  be  taken  of  a  bill  of  exceptions  to  the  competency  of  a  witness, 
when  the  same  &ct  was  proved  by  an  unexceptionable  witness.  Johnson  e.  Dooean  ei  sl^ 
Syndics,  i,  352. 

6.  Where  the  whole  evidence  comes  up  with  the  record,  it  is  useless  to  consider  a  b31 
of  exceptions  to  the  opinion  of  the  court  in  refusing  to  receive  a  conditional  verdict  pre- 
sented by  the  jury.    Duncan  et  oL,  Syndics,  «.  Martin  et  a/.,  i,  361. 

7.  This  court  is  bound  to  notice  the  refusal  to  grant  a  new  trial  in  the  district  court* 
without  having  its  attention  drawn  to  it  by  a  biU  of  exceptions.  Muse  «.  Curtis  <t  mL^ 
1,692. 

8.  A  party  dissatisfied  with  the  opinion  of  a  court  stating  his  objection  at  the  time, 
may  draw  up  his  bill  of  exceptions  at  any  time  during  tlie  trial.  Livingston  e.  Herman, 
i,  717. 

9.  The  party  who  excepts,  is  bound  that  the  bill  contain  sufficient  matter  to  enable  the 
Supreme  Court  to  test  the  opinion  of  the  judge  a  fuo.     VilWr^  v.  Armstrong  d  st,  iii, 
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BILL  OF  EXCHANGE. 

Ai  Of  the  Demand  of  Acceptance  and  PttgmewL 

&  Of  the  Phtiee  and  Waioer  ef  fhliee. 

C.  C^  the  Contideration, 

D.  Aceommodatum  Paper. 

£.    Caueee  tohieh  fHeeharge  lAabilittf, 

F.  Boidenee  on  BiUe  and  iVsCes. 

G.  Of  BilU  and  Notee  in  General 

A.    Of  the  Demand  of  Acceptance  and  PaymenL 

1.  Whether  due  diligence  had  been  used  1  Durnford  o.  Johnson,  i,  56;  Lanoase  e.  Mas- 
sicot, i,  121. 

2.  A  bill  from  the  quarter-master-general  on  the  secretary  of  the  United  States,  need 
not  be  protested  for  non-acceptmce.    Baker  e.  Montgomery  et  oL,  i,  224. 

3.  Holders  may  demand  immediate  payment  of  a  bill  protested  for  non-acceptance, 
without  waiting  for  day  of  payment  and  finally  protesting.    Morgan  v.  Towles,  i,  695. 
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4.  Where  the  maker  of  a  note  reaidee  in  another  alaie,  it  if  aoffioient  to  demand  pay- 
ment at  the  place  of  the  date.    Hepburn  «.  Toledano,  lit  141. 

5.  The  endoraee  of  a  promieaory  note  or  bill  of  ezchange  cannot  write  over  a  blank 
•ndoreeaaent  an  obUgation  which  will  discharge  him  from  the  neeeaiity  of  due  diligence 
jn  making  demand  and  giving  notice.  It  is  not  sofficient,  to  ezcoae  want  of  notice,  that 
Ihe  endoraer  waa  not  injured  by  the  neglect.    Hill  e.  Martin,  ii,  298L 

6.  The  endoraee,  who  receives  a  note  after  it  ia  dne,  ia  obliged  to  demand  payment  asd 
five  notice  within  the  lame  delay  aa  if  the  paper  wen  negotiable.    Ibid, 

7.  If  the  maker  of  a  note  cannot  be  found,  payment  must  be  demanded  at  hia  domidl, 
if  in  the  state.    Louisiana  State  Insurance  Company  o.  Shanmburgh. 

8.  Wheie  a  Dole  ia  made  payable  at  a  particular  place,  payment  must  be  demanded 
there,  before  recovery  can  be  had  of  the  maker.    Mellon  o.  Croghan,  iii,  116. 

9.  But  a  failure  to  demand,  on  the  day  the  note  iiilla  doe,  wiU  not  discharge  htm,  though 
it  may  the  endorae'r.    Ibid. , 

10.  A  note  made  payable  at  the  bouae  of  the  maker,  is  demaadable  either  at  his  dwell* 
ing  or  his  qffiee.    Miller  e.  Hennen,  iii,  168;  State  Bank  v.  Hcnnen,  iii,  279. 

11.  A  bill  at  aizty  daya  sight,  accepted  payable  aixty-three  days  from  the  date  of  the 
Boccptance,  ia  accepted  according  to  its  tooor,  and  ia  to  be  proteated  on  the  sixty-third  day* 
Kenner  H  oL  a.  Their  Creditors,  iv,  345. 

12.  If  on  a  oompariaon  of  the  day  of  acceptance,  the  day  deaigaated  lor  payment,  and 
the  tenor  of  the  biU,  it  appeara  that  tlie  daya  of  grace  were  inclwfed  w'nh  thoM  of  eight, 
between  the  day  of  acceptance  and  that  deaignated  for  payment,  that  day  ia  tlie  pereflii^ 
tery  one  of  payment,  and  protest  on  it  ia  leg^.    Ibid,  418. 

K    Of  the  Noiiee  and  Wmver  9f  Notice. 

I.  Notice  of  protest  must  be  given  within  reasonable  time;  and  this  ia  a  question  of 
fact  which  rouat  depend  upon  the  circumstancea  of  the  ease.  Pindar  e.  Nathan,  €t  dL, 
i,356. 

3.  It,  after  the  dissolution  of  the  partnership,  one  of  the  partners  endorse  a  note  doe 
them,  the  endoraee  is  not  boond  so  strictly  to  give  notice,  in  oase  of  non-payment,  aa  if 
the  note  were  regularly  endorsed.    Walker  et^L  v,  M^Micken,  i.  715. 

3.  Notice  given  by  the  bank  of  a  protest,  inures  to  the  benefit  of  the  prior  endorwM. 
▲bat  V,  Rion,  ii,  4. 

4.  Notice  to  the  endorser  most  be  alleged  end  proved.    Gamier  v.  Cauehoiz,  ii,  36. 

5.  What  is  reaaonaUe  notice  to  an  endorser  is  a  mixed  qoeation  of  law  and  fiict  Chaa* 
dler  V.  Sterling,  ii,  25;  Spencer  v.  Sterling,  ii.  76. 

6.  But  when  the  Acta  are  eatablished,  reaeonablenen  of  time  becomes  a  question  of 
law.  Ibid.  76. 

7.  Notice  for  non-payment  most  be  given  on  the  day  which  fiiQowa  the  protest  Ca* 
aonge  v.  Cauohoix,  ii,  &4. 

8.  Strict  proof  ia  required  of  the  authority  given  to  a  third  person  to  recieve  notice,  in 
behalf  of  an  endorser.    Montillet  e.  Duncan,  li,  331. 

9.  An  agent  who  receives  a  bill  to  present  for  acceptance  or  payment,  is  bound  to  use 
the  same  diligence  in  giving  notice  aa  the  holder.  And  If  he  neglects  to  give  notice,  the 
emit  of  ahowing  that  then  waa  no  dcinage  is  thrown  on  the  agent  But  the  egent  may 
•how  want  of  funda  in  the  d(awee*a  handa  to  exouse  liis  neglect  in  giving  notioe.  Craw* 
ford  V,  Louisiana  State  Bank,  ii,  439. 

10.  Notice  to  an  endoraer  who  reatdes  forty  or  fifty  miles  from  Natohex,  and  within  a 
mile  or  two  of  a  post  ofiice  kept  at  Pinknevville  in  Miaaiesippi,  is  not  good  if  directed  to 
Naehex,  where  the  note  was  dated,  there  being  no  proof  of  diligence  used,  or  inquiry 
made  by  the  holders  to  find  out  the  residence  of  the  endoraer.  13  JMisrtfn,  181.  M'Lana- 
ban  et  al.  e.  Brandon,  ii,  469. 

II.  The  absolute  inaolvency  of  the  maker  may  excuse  from  the  neceasity  of  a  demand, 
but  impending  inaolvency  does  not:  this  is  precisely  the  moment  when  the  need  of  a  de- 
mand is  of  moat  importance,  and  diligence  may  secure  the  debt  Walton  v.  Watson  el 
aZ.,  ii.  479. 

12.  That  the  drawer  had  no  funds  in  the  hands  of  the  drawee,  is  no  exouse  for  the 
agent  entrusted  to  collect  a  note,  fbr  his  neglect  to  give  the  person  who  pkoed  in  hia 
hands  notice  of  non-acceptance.    Crawford  e.  Louisiana  State  Bank,  ii,  573. 

13.  The  endoraer'a  reaidenoe  being  only  at  aix  milea  distance :  Hdd^  that  three  or  four 
daya  are  too  great  a  delay  in  giving  nim  notioe.    Reynolda  e.  Boford,  iii,  13. 

14.  If  an  attorney  in  ikct  baa  no  apeeial  power  to  receive  notice,  the  netioe  of  a  protest 
cannot  properly  be  given  him.    Looiaiana  Bank  v.  EUery,  iii,  339. 
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15.  A  certificate  of  protest  is  bad  if  it  states  that  notice  was  put  into  the  **  post  a&ee^ 
without  saying  into  what  post  office.    Laporte  e.  Jjandry,  iii,  350. 

16.  The  waiver  of  notice  most  be  express,  and  can  not  be  inferred.    Ibid, 

17.  Tlie  certificate  of  the  notary  (hat  he  notified  the  endorser  by  ezprees,  ahfaou^h  road 
without  opposition,  does  not  cstabliah  a  legfal  notice.     Doraldc's  Heirs  v.  Guidry,  iii,  455. 

18.  In  an  action  aju^ainst  an  ngeni  for  ondorninnf  a  note  without  aothorit^,  proof  moat 
be  given  of  notice  of  protest  to  him  or  to  the  principal.    Clay  v.  Oakley,  iii,  480. 

19.  Depositing  the  notice  in  a  post  office  is  not  sufficient  if  the  endorser  lives  in  tbe 
place  where  the  post  office  is  situate.  And  if  he  lives  out  of  the  place,  the  notice  is  bad 
if  directed  to  him  as  living  in  it    Ibid, 

SO.  A  post-office  is  not  the  proper  place  to  deposit  a  notice  when  the  endorser  livea  ut 
the  6ame  town  or  adjoining  it    M*Crummen  o.  M*Crummen  et  aL,  iii,  489. 

21.  The  post-office  is  not  a  place  of  deposit  for  notices  of  protest,  but  the  mail  may  be 
used  as  a  means  of  their  conveyance.    Laporte  v.  Landry,  iii,  576. 

22.  The  ofier  of  an  endorser  to  endorse  a  note  for  the  same  sum,  is  not  a  wjiiver  of 
notice.    Ibid, 

23.  Tlie  declaration  of  a  notary  that  he  gave  notice  of  the  protest  of  a  note,  must  be 
reoorded  under  his  pignature  and  that  of  two  witnesses.  AUain  o.  Whitaker  et  a/.,  iii, 
637. 

24.  Whether  it  ought  not  to  state  in  what  jpost-office  the  notice  was  put    Ibid, 

25.  The  notary  should  state  in  what  post-office  he  put  the  notice.  Pritchard  o.  Hamil- 
ton, iv,  14. 

26.  Where  the  endorser  lives  within  three  miles  of  the  postoffioe,  notice  put  there  is 
not  sufficient    Louisiana  State  Bank  e.  Rowel  et  a/.,  iv.  37. 

27.  Since  the  act  of  assembly  of  1823,  the  post-office  is,  in  certain  cases,  a  proper 
frfaoe  of  deposit  for  notices  to  endorsers.  Before  that  time,  alia9,  Pritchard  v.  Scott, 
iv,  328. 

C    Cf  the  Cfmmderation. 

1.  The  maker  of  a  note  can  not,  against  a  fair  endorsee,  avail  himself  of  an  equity 
which  would  have  destroyed  the  claim  of  the  original  payee.  Hubbard  et  aL  v,  Fulton's 
Heirs,  i,  700. 

2.  There  is  no  differpnce  between  a  toant  and  a  failure  of  consideration.  Each  may 
be  set  up  as  a  defence,  not  only  against  the  original  payee,  but  also  against  an  endorsee 
who  took,  the  note  with  the  knowledge  of  an  equitable  circumstance  entitling  the  maker 
to  avail  himself  of  the  defence.    Leblanc  v,  Sanglair  et  a2.,  ii,  334. 

3.  The  acceptor  of  a  bill  of  exchange  has  no  right  to  go  into  the  consideration  between 
the  drawer  and  drawee.    Debuys  &  Longer  e.  Johnson,  iii,  300. 

4.  A  note  given  by  one  partner  to  the  othen  by  reason  of  his  surrendering  np  to  him 
the  merchandise  which  remained  unsold,  is  not  without  consideration  to  the  payee*  Cor- 
kery  v,  Boyle,  iv,  454. 

See  Bills  in  Gjenulal.  '    '  ' 

D.    Ac'eommodation  Paper. 

1.  Notes  avowedly  made  to  a  merchant  for  the  sole  purpose  of  obtaining  his  endorse- 
ment, and  by  this  means  his  responsibility,  are  as  strictly  mercantile  paper  as  a  bill  of 
exchange.    Harrod  et  al,  v,  Lafarge,  ii,  277. 

2.  The  endorser  of  an  accommodation  note  is  merely  a  surety,  and  can  recover  no  more 
than  he  has  paid.    Nolte  et  al,  y.  Their  Cr^itors,  iv,  1.S5. 

3.  A  party  who  endorses  a  bill  for  the  accommodation  of  the  drawer,  is  not  entitled  to 
receive  duknages'from  the  latter  beyond  what  he  has  actually  paid.  l>or8ey  et  al  v.  Tbnr 
Creditors,  iv,  331.    . 

E.    Caueee  which  Discharge  lAabilUy, 

1.  The  endorser  is  discharged  if  the  holder  neglects  the  proper  means  of  discovering 
the  maker's  residence  and  makes  no  demand.    Hennen  v,  Johnston  et  oi.,  i,  571. 

2.  It  cannot  be  opposed  to  the  endorsee  that  the  note  was  given  to  the  original  payee 
in  discharge  of  a  debt,  which  it  appears  he  had  no  right  to  demand  or  receive.  Hubbard 
et  al,  V*  Fulton*s  Heirs,  i,  557. 

3*  If  an  endorser,  ignorant  that  no  demand  was  made  of  the  maker,  promises  to  pay, 
he  will  be  relieved.    Henner  v.  Desbois  et  a/.,  i.  625. 

4.  The  maker  of  a  note  can  not,  against  a  fkir  endorsee,  avail  himself  of  an  eqaity 
which  would  have  destroyed  the  claim  of  the  original  j^ayee.  Hubbard  ettd.v^  FQ]l«m% 
Heirs,  i,  700;  Thompson  v.  Gibson,  ii,  420. 
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.  5.  The  holder  ofa  bill  payable  leveral  days  after  aifrht,  drawn  in  New  Orleans  on  LiTor- 
pool,  in  not  guilty  of  laches  in  not  forwarding  it  directly  for  aoceptauce,  but  sending  it  to 
New  York  for  sale.    Bolton  et  al.  v.  Harrod  el  a/.,  i,  732. 

6.  Payment  of  a  note  or  bill  tupra  prote$t  cannot  be  made  before  protest  Holland  v. 
Pierce,  ii,  735. 

7.  If  payment  be  made  before,  and  the  note  is  afterwards  protested,  the  endorser  is  not 
^able.    Ibid. 

.  8.  The  holder  of  a  note  miisf  not  agre$  to  give  tim§  to  the  maker  or  any  prior  endorser, 
■o  as  to  preclude  him  from  suing  him,  and  to  suspend  his  remedy  against  him  to  the  pre- 
judice ot  the  endorser.    CAtUy,  371.    Millaudon  o.  Arnoos  et  aC^  iii,  17;2. 

9.  An  agreement  by  the  endorser  of  a  note  to  receive  in  payment  pickets  at  a  fixed 
price,  on  a  distant  day  after  protest  and  notice,  liberates  the  endorser.    Jbid, 

10,  The  holder  of  a  note,  who  discharges  or  grants  a  respite  to  the  payee,  thereby  re- 
leases other  parties.    Nolte  et  al,  v.  Their  Creditors,  iv,  135. 

F.    Evidence  on  BiUo  and  Notes. 

I.  Parol  evidence  may  be  received  that  a  person  not  named  as  payee  in  a  bill  of  ex. 
change,  is  interested  therein.    Grieve*s  Syndics  «.  Sagory,  i,  179. 

9.  In  a  suit  between  an  endorser  and  an  endorsee,  the  maker  of  a  note  may  be  a  wit- 
ness.   Abat  V.  Doliole,  i,  191. 

3.  The  protest  proves  itself    Caone  v.  Sagory,  t,  231. 

4.  The  lapse  of  six  or  seven  years  does  not  raise  a  presamption  of  payment  of  a  note. 
Loze  o.  Zanico,  i,  387. 

5.  In  an  action  on  a  lost  note,  the  plaintiff  is  held  to  very  strict  proof.  Camfrancq  «* 
Dufour's  Heirs  et  at,,  i,  623. 

6.  The  maker  of  a  note  may  prove  its  execution.    Abat  v.  Rion,  ii,  4. 

7.  P^rol  evidence  of  the  written  notice  of  the  protest  of  a  note  to  the  endorser,  may  btf 
received,  although  no  call  was  made  on  him  to  produce  it    Ibid. 

8.  An  endorser  may  be  a  witness  to  prove  an  alteration  in  the  note  made  after  his  en- 
dorsement   Shamburgh  v.  Commagere  et  al.,  ii,  59. 

9.  A  party  sued  on  a  note  may  be  required  to  answer  on  oath  whether  he  did  not  sub- 
scribe, and  the  payee  endorse  it,  and  on  refusal  the  facts  will  be  taken  for  confessed.  BoU 
lett  V,  Serpentine,  ii,  332. 

10.  No  date  of  |>lace  being  found  on  a  note,  if  both  parties  are  shown  to  reside  abroad, 
the  snbscribing  witness  will  be  presumed  to  be  abroad,  and  out  of  the  jurisdiction  of  the 
district  court    Crouse  v,  Duffield,  ii,  366. 

II.  The  oath  of  the  notary  of  bis  regular  habit  of  giving  notices  on  protested  bills,  and 
hb  presumption  that  he  did  so  in  a  certain  case,  is  not  sufficient  proof  of  notice  to  an  en- 
dorser.   Hoffr.  Baldwin,  ii,  390. 

12.  The  admhwion  of  parol  proof  to  establish  that  no  consideration  was  received  by  the 
defendant,  beyond  the  amount  received  by  the  plaintiff's  ancestor  from  the  person  on  whom 
the  hill  was  drawn,  was  not  error.    Coupry*s  Heirs  e.  Dufan,  ii,  409. 

13.  The  drawer  of  a  bill  of  exchange  cannot  recover  against  the  acceptor,  without 
proving  that  the  interest  of  the  payee  is  vested  in  him.  Thompson  v.  Flower  et  al,  ii, 
462. 

14.  And  the  eircumstanco  of  the  endorsement  being  stricken  out  does  not  furnish  proof 
of  this  fact    Ibid, 

15.  The  acknowledgment  of  one  of  the  syndics  that  a  demand  of  payment,  of  a  note 
endorsed  by  insolvent,  had  been  made  of  the  maker,  $eem$  not  good  proof  of  demond  in 
an  ordinary  case;  but  is  bad  when  the  syndic  is  a  partner  of  the  house  to  whose  benefit 
the  declaration  (if  legal  evidence)  would  have  enured.    Walton  «. Watson  et  aL,  ii,  479. 

16.  Possession  is  not  evidence  of  property  in  a  note,  the  title  to  which  appears,  on 
inspection,  to  be  in  another.    Robson  v.  Early,  ii,  489. 

17.  Parol  evidence  is  admissible  to  prov6  an  agreement  between  the  parties  that  a  bill 
of  exchange,  which  had  been  given  by  one  of  them  to  the  other  should  not  be  negotiated. 
Robertson  v.  Nott,  ii,  614. 

18.  The  payee  who  has  endorsed  a  note,  can  not  maintain  an  action  on  it,  even  for  tho 
me  of  his  endorsee.    Moore  v.  Maxwell  et  al,,  ii,  652. 

19.  The  presumption  which  arises  from  a  bill  being  drawn  in  the  usual  form  that  it 
was  intended  it  might  be  negotiated,  yields  to  testimony  of  the  contrary.  Robertson  n. 
Nott,  iii,  84. 

20.  Parol  evidence  may  be  given  of  the  payment  of  a  note  of  defondants,  withoat  pn^ 
ducing  it    Borthond  v.  Barbarous,  iii,  385. 
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21.  A  witness  sweartni^  that  he  had  no  reeoHeotion  of  ^Tinf  the  nottee  of  ft  protest, 
except  from  the  mcraoraodum  on  the  back  of  it,  but  that  be  had  no  doubt  he  bad  given' 
it,  or  he  would  not  have  made  such  a  memorandum,  is  legfal  proof  that  the  DOtioe  wa» 
ftven.    Ballard  o.  Wilson,  iii|  505. 

22.  Notes  taken  up  witluthe  endorser's  name  in  them  are  prima  facie  evidence  of  pej-*- 
ment  by  the  maker.    Miller  o.  Reynolds  et  e/.,  lit,  70^ 

23.  The  certificate  of  the  notary  who  protested  the  note^  is  admissible  in  evideneew- 
allhott^  it  does  not  establish  every  fkct  neoesaary  to  prove  plakitiflr*e  claim.  Dicks  d  el. 
o«  Chew  et  ej.,  iii,  8SS» 

24.  Repossession  of  a  note  once  specially  transferred  hy  the  endorser,  ie  nol  evidence 
of  title,  but  it  is  if  the  transfer  was  in  blank*    Sprig-ff  e.  Gany*s  Heirs,  iv,930L 

25.  If  the  acceptanpe  be  not  dated,  parol  evtdehce  is  admissible  to  show  on  what  6mj  it 
VTfts  made.    Keaner  et  aL  v.  Their  Creditors,  iv,  418. 

H.    Cf  BiUe  and  Nol€$  in  general, 

1.  Althoogh  defendant  added  **  Parish  Judge**  to  his  name  he  is  personally  soafale. 
Paillette  etoLv.  Carr,  i,  152. 

2.  A  blank  endorsement  may  be  stricken  out  at  the  trial  Baker  v.  Montflomety  ef  «£» 
1,224. 

3.  The  endorser  of  a  note  can  not  claim  its  amount,  if  it  be  not  r^indorsed  to  kim^ 
unless  he  has  paid  it  to  one  of  the  eabsequent  indorsees.    Arnold  e.  Bureao,  i,  563. 

4.  A  note  payable  **  on  the  first  of  May  nejAjixetP*  is  payable  on  that  day,  and  no-dajs 
of  grace  are  allowed  on  it.    Durnford  e.  Patterson  et  al,  i,  587. 

5.  The  [.ayee*s  writing  on  the  back  of  a  note  **  I  guarantee  the  payment  of  this  nole" 
does  not  render  the  transferee  an  endorsee.    Canfield  et  al,  v.  Vaoghan  <(  eZ.,  i«  684. 

6.  Qi«Br«,  whether  a  note  is  said  to  be  due  on  the  day  its  term  expires,  or  on  the  last 
day  of  grace,  with  reference  to  its  becoming  burthened^  in  case  of  tfansfer,  with  amy 
equities  existing  on  that  day  in  the  hands  of  the  maker.    Ibid, 

7.  The  endorser  of  a  note  not  negotiable  is  not  snabb  nntil  the  insolvency  of  the  maker. 
Rappey  v  Dromgoole  et  al^  i,  689. 

8.  it  may  lawfully  be  stipulated  that  in  case  a  note  be  not  paid  at  matority  it  shall 
hear  interest  <cfi  per  ceiU.  from  its  dote:  whether  this  stipulation  be  regarded  as  a  penalty, 
or  simply  as  an  agreement  to  pay  interest  on  the  condition  expressed,  there  b  no  reaaoa 
t/hy  the  promissor  should  not  be  bound  by  it    Lauderdale  v.  Gardner,  i,  690. 

9.  A  blank  endorsement  gives  a  right  of  aotiun  to  the  holder  of  a  note.  Abat  v.  Rioii« 
ii,4. 

10.  A  wife  b  not  bound  by  a  note,  on  which  the  name  of  her  husband  is  written  abowfi 
hers,  where  his  signature  b  denied  and  not.  proved,  liombard  v,  GuiUet  and  Wife*  ii«- 
224. 

1 1.  The  wife  is  not  bound  by  a  note  exeouled  jointly  with  her  husband.    Ihid.  • 

12.  A  note,  the  payment  of  which  is  secured  by  special  mortgage,  nay  be  sued  on  in. 
the  ordinary  way.    Croghan  o.  Conrad,  ii,  237« 

13.  The  endorsement  and  negotiability  of  a  note  b  not  restrained  by  its  being  para- 
phrased ne  varietur  by  a  notary.    FuiUlier  v.  Bonin  et  aU  ii«  308. 

14.  A  person  to  whom  a  negotiable  note  is  offered,  is  fairly  obliged  to  inquire  into  tie 
validity  in  the  singb  ease  of  ctrcami/aRcea  rtaeoutMy  creating  s  usptoon.  If  one  tfansfer 
a  note  purporting  to  be  nalue  received  in  a  horee,  that  docs  not  place  the  endorsee  in  % 
difierent  situation,  from  that  of  endorsee  of  a  XkcAa  for  value  received;  thb  creates  ao 
reasons bb  suspicion.    Ibid. 

15.  A  note  payable  in  sugar  is  not  negoUabls.    Pepper  v.  Peytavin,  ii,  383. 

16.  A  promissory  note  b  not  invalid  because  tlie  sum  b  stated  in  figures.  Nugent  o» 
Roland,  ii,  381. 

17.  If  a  note  be  marked  ne  varietur,  it  would  not  oblige  the  endorsee  leceivinff  it,  ta 
go  to  the  iiotsry*s  office  to  examine  into  the  original  consideration  of  it,  nor  does  it  east 
any  suspicion  on  the  note.    See  12  Martin,  237.    Canfield  e.  Gibson,  ii,  418. 

18.  If  a  partner,  afler  his  copartner*s  death,  endorse  a  note  doe  to  the  partnership^ 
tjioogh  it  do  not  validly  transfer  the  title  to  the  said  note,  at  bast  transfers  all  tho  right 
of  him  who  endorsed  it,  and  leaves  no  property  in  it  of  his,  for  attachment.  Jonee-d  oL 
•.  Thorn,  ii,  709* 

19.  The  bw  of  March  14th,  1823,  providing  that  unless  the  sum  of  money  specified  m 
a  note,  bill,  d&c,  to  be  due  or  payable,  be  expressed  in  loordt  at  full  length  when  made  or 
drawn  in  or  out  of  this  stale,  except  that  when  nuide  out  of  the  state,  it  be  shown  to  be 
made  according  to  the  laws  and  ossges  of  such  state,  it  slioll  not  be  obligaUMy,  or  admie* 
•ibb  as  evidence  of  a  debt — was  introductory  of  a  principb  entirely  new  to  tbe  lair 
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chanf;  Nujjfent  v.  Roland,  12  Martin^  659;  Debuya  &  Longer  v,  Mollere,  S  Martin^  N,  S. 
625.  It  onlj  governs  notes,  Slc^  made  after  its  passage.  White  et  aL  v.  Brown  et  al^ 
iiU  9. 

30.  THat  if  a  bill  of  exchange  be  given  in  payment  of  a  precedent  debt,  the  drawer  is, 
responsible  if  it  return  dishonored.    Turner  r.  HIckey,  iii,  82. 

21.  A  note  endorsed  by  one  partner,  does  not  render  the  endorsee  responsible  to  the 
firm  for  laches.    Oollins  el  aL  v.  M*Crummen  et  a/.,  iii,  50. 

22.  If  the  note  alleged  to  hiive  been  lost,  is  admitted  to  have  been  executed,  and  it  was 
proved  it  was  protest^  and  afterwards  returned  to  the  plaintiff,  so  that  an  endorsee  would 
acquire  it  subject  to  all  the  equity,  that  might  be  opposed  to  the  plaintiff,  he  will  not 
be  compelled  to  give  surety.    Brent  o.  Erwin,  iii,  92. 

23.  If  the  note  bo  regularly  endorsed,  the  de^ndnnt  cannot  put  the  plaintiff  on  the 
proof  of  his  right  to  it;  unless  there  is  an  allegation  that  tlie  plaintiff  did  not  come  to  it 
bonajide.    Banks  v.  Eastin,  iii,  90. 

24.  An  endorsement  in  blank,  makes  the  note  payable  to  bearer.    Ibid, 

25.  The  place  of  payment  is  accidental  to  the  contract,  not  of  the  essence  of  it  MoUen 
o.  Croghan,  iii,  116. 

26.  What  is  full  value  tn  money  for  a  note,  is  a  question  of  law.  Flood  et  al,  e.  Shaum- 
burgh,  iii,  180.  ^ 

27.  The  endorsee  of  a  note^  after  its  maturity,  must  allow  any  equitable  defence  to  the 
maker.    Turcas  v,  Rogers,  iii,  204. 

28.  If  a  note  sued  upon,  as  lost,  is  admitted  by  the  defendant  to  have  existed  and  not 
pretended  to  have  been  paid,  presumptive  evidence  of  its  loss  will  suffice.  Lewis  o.  Pey- 
tavin,  iii,  209. 

29.  But  the  plaintiff  wiU  be  made  to  give  security  for  the  defendant's  indemnification 
Bnd, 

30.  The  obligation  resulting  from  an  endorsement,  is  a  legal  consequence,  and  if  it 
render  the  endorser  uccestfarily  liable  to  pay,  the  law  must  determine  in  what  capacity, 
and  to  whom.    Shelmcrdine  v,  Duffy,  iii,  219. 

31.  A  note  made  in  another  state  is  governed  by  the  laws  of  that  state,  although  en- 
dorsed to  a  citizen  of  this.    Ory  v.  Winter,  iii,  296. 

32.  The  right  of  a  defendant  in  a  note  may  be  sold  in  execution.  Brown  o.  Anderson 
iU,  339. 

33.  The  attorney  in  fact  to  whom  the  plaintiff  had  endorsed  a  note  for  collection,  ma^r 
be  permitted  to  strike  out  the  endorsement  at  the  trial.  Perry  v.  Gerbeau  and  Wife,  iii, 
442. 

34.  A  wife  is  not  bound  by  a  note  executed  jointly  and  severally  with  her  husband,  on 
a  contract  which  did  not  turn  to  her  advantage.    Ibid. 

35.  Whether  the  endorsee  take  up  a  note  by  payment  or  by  novation,  his  recourse  against 
the  endorser  is  the  same.     Bullurd  o.  Wilson,  iii,  505. 

36;  The  endorsee  need  not  give  notice  to  the  maker  of  the  transfer  of  the  note  on 
which  suit  is  brought.     Dicks  el  aL  n.  Burton,  iii,  698. 

37.  If  a  transfer  be  written  on  the  back  of  the  note,  but  not  signed,  and  the  note  remains 
in  the  payee's  bands,  the  transfer  must  be  considered  as  inchoate.  Ramsay  e.  Livings- 
ton, iii,  725. 

38.  If  the  plaintiff  has  parted  with  his  interest  in  the  bill  and  gives  no  other  evidence 
of  title  bat  that  resulting  from  possession,  he  will  be  nonsuited.  Dicks  et  aL  e.  Cash  et 
al,.  iii,  738.  « 

39.  When  the  endorser  of  a  note  is  present,  and  is  a  party  to  an  instrument,  by  reaeon 
of  which  the  note  was  given  which  he  endorses,  he  cannot  claim  the  protection  of  the 
lex  mercatoria.    Martcl  et  aL  «.  Tureaud*s  Succession,  iii,  771. 

40.  When  a  man  gives  two  endorsers,  the  first  is  liable  to  tlie  second  and  subsequent 
endorsers     Stone  et  aL  v,  Vincent,  iv,  41. 

41.  When  tSie  consideration  of  a  note  to  bearer,  and  the  right  of  the  holder  are  pnt  at 
issue  he  must  show  became  by  it  bonajide,    Bowen  v.  Vial,  iv,  61. 

42.  The  names  of  the  endorsers  make  no  part  of  the  bill  unless  they  are  necessary  to 
trace  U  title  to'  it  in  the  plaintiff.  Those  which  are  subsequent  to  plaintiff  need  not  btf 
set  out    Abat  e.  Tournillon,  iv,  98. 

43.  The  holder  of  a  negotiable  note,  by  blank  endorsement,  may  maintain  suit,  on  it, 
without  filling  up  the  same  to  himsel£  Sprigg  e.  Cuny*s  Heirs,  iv,  230;  Gabarocbe  e. 
Herbert  et  af.,  iv,  341 . 

44.  An  endorsee  of  a  bill  of  exchange,  who  has  no  interest  in  the  bill,  bnt  endorses  it 
to  fiioilitute  its  discount,  is  not  always  to  be  considered  mertiy  as  a  surety.  Woir  etoLv* 
Cox,  iv,  277. 
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45.  Afl  betwaen  the  drawer  and  the  payees  who  had  agreed  to  endorae  Ear  hia 
modatioo,  the  cootract  of  auretyship  was  furmed;  aa  has  already  been  decided  in  this 
eourt  in  the  case  of  Nolle  el  tu.  v.  Their  Creditors.  So  alao  the  payees  and  endoraera 
became  aoreliea  to  all  persons  who  might  take  the  bill  in  the  due  coorac  of  trade.  But 
the  engagement  of  the  acceptor  waa  absolute  to  pay  to  them,  and  there  is  nothing  in  the 
terma  of  the  obligation,  nor  we  believe  in  the  understanding  of  the  parties,  at  the  time 
they  endorsed  it,  which  creates  the  slightest  presumption  they  intended  to  become  sare- 
ties  to  the  aooeptor,  or  that  he  honored  the  draflon  their  responsibility;  or  that  they  were 
to  be  bound  not  only  to  the  persons  to  whom  the  bill  waa  to  be  paid,  but  also  to  the  per- 
■on  who  promised  lo  pay  it.    Ibid 

46.  The  endorser  of  a  promissory  note,  with  power  to  make  such  use  and  dispoaition 
of  it,  aa  ahe  thinks  proper,  as  long  as  she  remains  bound  aa  the  payce^s  surety,  is  not 
bound  to  admit  every  plea  which  could  be  opposed  to  the  payee,  such  as  waint  of  conside- 
ration, concealment  or  compensation.    King  o.  Gayoao  for  the  oae  of  Slille,  iv,  551. 

BOND. 

1.  The  performance  of  either  of  the  conditions  of  the  bond  discharges  the  obligor^ 
Reagan  o.  Kitcher  et  a/.,  i,  142. 

2.  Although  the  proceedings  on  a  bail  bond  partake  of  the  nature  of  a  new  action,  the 
Ibrm  need  not  be  the  eame:  and  the  motion  in  court  required  by  law  may  be  f igned  by 
an  attorney.     Hall  v.  Farrow^s  Bail,  i,  749. 

3.  The  sealing,  or  formal  delivery  of  a  bond  or  obligation  is  not  required  by  any  law 
of  this  state.    Labarre  e.  Dumford,  ii,  89. 

4.  The  plaintiff  may  sue  the' surety  on  a  prison-bound  bond  without  the  prineipal  and 
before  judgment  against  the  latter.  A  bond  need  not  pursue  tbe  atatnte  literally.  Signa- 
ture of  an  officer  to  a  hood  he  ia  bound  by  law  to  take,  provea  itseIC  Wood  ef  el.  e.  Fit^ 
ii,90. 

5.  A  bail  bond  taken  under  the  act  of  1 808,  c.  1 6,  does  not  need  to  be  assigned  by  the 
sheriff;  but  one  taken  under  the  act  of  1805  requirea  assignment    Sompcyrac  v.  Cable, 

ii,  loa 

6.  The  surety  to  a  bail  bond  binds  himself  as  principal,  jointly  and  aeverally  with  tht 
person  arrested,  and  cannot  avail  himself  of  exceptions  which  ihe  law  grants  to  sureties 
alone.    Elzberger  v.  Menard,  ii,  218. 

7.  Penalty  of  u  bond  claimed.    Honter*a  Syndics  v,  Hantsr  eC  eZ.,  ii,  271. 

8.  A  bond  given  on  the  suing  out  of  an  injunction  cannot  be  cancelled  oo  ra<^tioo  of 
the  obligor.    Leake  o.  Breedlove  et  aL^  ii,  451. 

9.  No  acUon  lies  on  an  injunction  bond,  where  the  injunction  is  dissolved  by  eooKot 
of  parties.     Breedlove  et  aL  e.  Johnston,  ii,  7^. 

10.  Defendants  who  have  subscribed  a  bond  as  executors  may  not  sign  it  as  sureties 
also,  in  their  private  capacity.    Lafbn  e.  Testamentary  Ex.  of  Lafon,  ii,  744. 

11.  An  injunction  bond  executed  before  on  order  of  court  has  been  made,  is  aa  binding 
as  if  executed  after.    Collins  v.  Welsh,  iii,  27. 

12.  A  twelve-monthi  bond  is  not  void  if  taken  for  more  than  the  property  sold  fiir. 
Aubert  o.  Buhlcr,  iii,  138. 

13.  The  surety  of  a  twelve-months  bond  can  not  be  released  on  the  ground  that  tbe 
sheriff  neglected  to  file  the  bond  with  the  execution.    Evans  v.  Nusb,  iii,  193. 

14.  If  property  attached,  be  released  on  bond,  they  who  give  the  bond  cannot  after- 
wards plead  tiint  the  sheriff  had  no  right  in  the  goods.     Morgan  r.  Forst  et  oi.,  iii,  249. 

15.  in  whatever  way  a  man  appears  to  bind  himself  Ii9  is  bound.  Ibid. 

16.  The  law  h^is  not  leA  the  party  a  judge  of  the  amount  of  the  bond,  even  on  a  devo* 
lutive  appeal,  but  it  requires  him  to  give  bond  and  surety  **  to  sudi  an  amount  as  the 
court  may  determine,  us  sufficient  to  secure  tbe  payment  of  the  coets.**  Code  of  Prac- 
tice, 578.    Glaze  v.  RuKseil,  iii,  523. 

17.  The  surety  on  a  twelve-months  bond  caniiot  be  discharged  from  responsibility  on 
the  ground  that  tbe  luw  is  unconstitutional,  in  virtue  of  which  the  bond  was  given. 
firadtbrd  v.  Skillman,  iii«  773. 

18.  Surety  on  a  sequestration  bond,  has  no  right  to  the  discussion  of  bis  principalis 
property,     rcnnimun  e.  Barrymuro,  iv,  32. 

li^.  A  bond  d.ited  the  9tli  may  be  shown  to  have  been  delivered  the  lOlh.  Ibid, 

20.  The  words /on r/een  hundred  and  ten  may  be  understood  to  be  fourteen  hmndnd 
und  ten  dollart.  Ibid. 

21.  A  bond  given  in  a  court  of  the  United  States,  on  taking  oat  a  writ  of  error,  may  be 
^ut  in  suit  in  a  state  court    Saunders  o.  Taylor,  iv,  42. 
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r  39.  The  surety  on  •  bond,  with  tho  condition  that  the  principal  shall  not  depart  without 

■  leave  of  the  court  may  surrender  him.    Jayne  e<  al.  e.  Coz,  iv,  473. 

I  See  also,  Attachmkmt,  Bail,  and  Surktt. 

r-  CARRIER. 

*  1.  The  liablity  of  a  carrier  does  not  begin  tili  the  goods  are  deli?ered  to  him.    Wil- 

liams V.  Peytavin,  i,  251. 

2.  In  case  of  loss,  carriers  are  bound  to  disprove  negligence.    Hunt  v.  Morris  Hal^'if 
.    525. 

3.  In  this  case  the  defendant,  master  of  a  boat,  negligently  suffered  a  boz  of  drugs, 
entrusted  to  him  to  bo  landed  on  the  way,  and  had  it  not  ready  to  be  delivered  on  the  arri- 
val  of  the  boat  at  the  place  of  delivery.  The  plaintiff  had  a  right  to  procure  other  drugs, 
and  bring  his  action  instanter:  he  was  not  bound  to  wait     Frisby  v.  Sheridan,  iii,  80. 

4.  If  a  carrier  converts  goods  to  his  own  use  by  failing  to  deliver  them  accordin^^  to  his 
contract,  the  measure  of  damages  is  the  full  value  of  the  property,  and  not  the  diminished 
Talue  of  the  goods  by  the  change  of  voyage,    fioyle  v.  Didienson  et  ffi.,  iii,  673. 

See  also  Shipping. 

CHECK. 

A  power  to  fill  up  a  blank  check  is  personal,  and  will  not  descend  to  0De*s  representa- 
tives.   Musson  o.  Bank  United  States,  i,  530. 

CITATION. 

1.  A  citation  need  not  be  headed  state  of  Louisiana.    Blud worth  o.  Sompeyrac,  i,  205. 

2.  A  plaintiff  may  obtain  a  citation  of  defundant  without  praying  for  it  in  his  petition. 
Sompeyrac  e.  Eatrada,  i,  692. 

3.  Although  an  attachment  be  set  aside  as  irregular,  yet  if  meanwhile  the  defendant 
has  been  cited,  plaintiff  may  take  judgment  by  default.    Ibid. 

4«  Appearance  cures  want  of  citation.    Dyson  et  alv.  Brandt  et  a2.,  ii,  10. 

5.  The  want  of  citation  in  the  mode  prescribed  by  law,  is  a  fatal  objection  to  a  prc^ 
ceeding  by  attachment  Stockton  el  tU  v.  Hasluck  et  al^  ii,  139;  Cochran  v.  Smith  et  a^ 
ii,  73a 

6.  According' to  a  provision  of  the  Partidat  3,  tit,  7,  ley.  1,  in  ffrine.  citation  is  the 
root  and  foundation  of  every  suit    Weimprender*s  Syndics  o.  Weimprender  et  aL,  ii,  167. 

7.  Neither  the  petition  nor  the  citation  need  be  in  the  French  language.  Fleming  «. 
Conrad,  ii,  201. 

8.  But  copies  must  be  served  in  the  Engliah  and  French.    Ibid. 

9.  If  tho  sheriff's  return  show  that  the  petition  and  citation  were  served  on  the  defen- 
dant, it  will  be  preflumed  they  were  served  as  the  law  requires.    Ibid. 

10.  If  the  sheriff,  in  copying  a  citation,  insert  words  not  in  the  original,  it  will  not  be 
void  on  that  account    Herman  v.  Sprigg,  iii,  58. 

11 .  The  return  of  a  citation  can  not  bo  explained  by  parol,  even  by  the  sheriff  or  deputy. 
Killman  v.  Jones ,  iii,  199. 

12.  Although  this  court  has  decided  in  the  case  of  Bludworth  o.  Sompeyrac,  3  Afarltfi, 
719,  that  by  the  practice  of  the  courts  under  the  territorial  government,  the  style  of  the 
state  was  not  necessary  to  a  citation  in  a  civil  suit,  yet,  as  the  form  of  citation  in  appeals 
is  now  established  by  law,  and  as,  according  to  the  constitution,  all  process  must  issue  in 
the  name  of  the  state,  a  citation  not  having  this  caption  will  be  treated  as  imperfect,  and 
the  appeal  dismissed.     Martin  e.  Martin,  iii,  468. 

13.  If  a  party  be  not  cited,  and  judgment  be  had  against  him  and  he  imprisoned  thereon, 
he  may  avail  himself  of  the  want  of  citation.     Abat  r.  Holmes,  iv,  461. 

14.  In  a  suit  against  partners,  service  on  the  sister  of  one  of  then),  at  his  house,  is 
'irregular.    Ibid. 

CITIZENSHIP. 

1.  The  inhabitants  of  tho  Territory  of  Orleans  became  citizens  of  Louisiana  and  of 
the  United  States  by  the  admission  of  the  country  as  one  of  the  United  States.  Desbois*s 
Case,  i,  57. 

2.  The  sale  of  a  citizen's  right,  though  in  the  Spanish  law,  null,  and  of  no  effect,  ha$ 
^eet  of  a  certain  sort  by  the  Civil  Code.  See  Partida  3,  tit.  7,  L 13;  Civil  Code,  368. 131. 
Simmons  v.  Parker,  iii,  272. 

CIVIL  CODi:. 
1.  Sach  parts  only,  of  the  civil  laws  which  were  in  force  in  this  country  wbeo  the  Civil 
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Code  was  adopted,  are  repealed,  aa  are  either  eootrary  to  or  incompatitble  with  the  prc^ 
▼isionii  fo  the  Code.    Coltin  v.  Cottin,  i,  433. 

9.  The  re-enacting  in  the  Civil  Cude  the  general  provisiona  in  the  ancient  lawa  of  the 
conniry,  doca  not  repeal  the  ezceptiona  with  which  the  general  rule  was  limited.  Miller 
ef  aL  V,  Mercier  et  aL,  iii,  78. 

3.  The  new  Code  can  not  affect  any  contract  anterior  to  ita  promolgatioo.  Duncan's 
Ezecntor  r.  Hampton,  iii,  732. 

4.  Theoiniatfion  to  print,  in  the  new  Code,  articles  contained  in  tlie  old,  does  not  repeal 
them.    Flower  et  aL  r.  Griffith,  iii,  75a 

5.  The  twenty -firiit  title  of  the  third  book  of  the  old  Code,  ia  yet  in  force.    Itnd. 

6.  The  Code  of  1808  received  legislative  aanction  from  the  territorial  assembly;  the 
amendments  to  that  Code  were  adopted  by  the  legislature  of  ihe  atate,  and  if  the  book, 
printed  in  1825  aa  the  Code  of  Louisiana,  contains  the  dd  Code  and  amendments  faith- 
fully transcribed,  then  all  the  proviaiona  in  it  are  binding,  and  have  the  force  of  law;  bat 
if  it  contains  any  thing  more,  what  has  been  added  hat  not.  If  any  thing  has  been 
omitted,  that  omission  does  not  prevent  the  law  which  had  been  already  promulgated  in 
the  old  Code,  from  being  still  in  force.    Rid. 

7.  In  sales  made  before  the  promulgation  of  the  new  Code,  the  rights  of  the  parties  ak 
to  be  regulated  by  the  provisiuna  of  the  former  Code.    Brown  v.  Thompaon,  iii,  901. 

8.  Observe,  it  ia  by  the  Louisiana  Code  that  the  innovation  was  introduced,  that  danger 
of  eviction  without  acltial  disturbance  dott  auihorue  the  vendee  to  retain  the  price,  untess 
the  vendor  will  give  him  security.    Jbid. 

CLERKS  OF  COLTIT. 

1.  The  Supreme  Court  will  not  issue  a  mandamus  to  restore  the  clerk  of  a  district 
court  to  his  office.    State  o.  Dunlap  el  al.^  i,  364. 

2.  Clerks  of  courts  have  had  dcputiee  ever  since  the  establishment  of  the  American 
government  in  this  country;  and  the  act  of  1817  appears  to  have  recognised  such  depu- 
ties:  an  affidavit  to  procure  an  attachment  may  be  sworn  to  before  a  deputy  clerk.  Kirk, 
nan  e.  Wyer,  ii,  85. 

3.  A  clerk  cannot  certify  to  the  contents  of  a  paper  in  his  possession;  be  must  give  a 
transcript  of  it.    Smoot  et  at,  v.  Rusaell,  ii,  532. 

4.  ^Frequent  intemperance**  and  "habitual  indolence**  charged  against  a  clerk,  are 
-too  general,  and  evidence  cannot  be  received  in  support  of  them.    A  clerk  will  not  be 

removed  for  having  sctcd  incautiously,  if  his  acts  have  occasioned  injury  to  no  one.   State 
of  Louisiana  v.  Winthrop,  Clerk  of  East  Baton  Rouge,  li,  733. 

5.  Procuring  the  means  of  producing  an  abortion  is  a  breach  of  good  behavior,  for  which 
a  clerk  may  be  removed  from  office.    The  Slate  «.  Bell,  ii,  780. 

COLLATION. 

1.  When  a  father  has  sold  a  thing  to  his  son  st  a  very  low  price,  the  advantage  thus 
conferred  is  subject  to  collation:  but  the  price  obtained  for  land  two  years  and  a-half  afier, 
is  a  ftct  entirely  equivocal  as  to  thia  point.     Boissier  el  al.  v.  Vicnne  et  al^  ii,  336. 

2.  Grandchildren  coming  to  the  partition  of  their  grandfather's  estate,  with  uncles  and 
aunts,  are  not  obliged  to  collate  an  onerous  obligation  due  by  their  father.  Dcstrehan  e. 
l>eBtrehan*a  Executora,  iii,  391. 

3.  A  donation  of  community  property,  by  the  husband  to  one  of  the  children,  must  be 
collated  one  half  to  the  father's  estate  and  one  half  to  the  mother's.  Baillio  v.  Baillio,  iii, 
519. 

4.  A  child  must  collate  the  value  of  the  hire  of  slaves  lent  to  him  by  his  father,  to  ena- 
ble him  to  procure  others.     Hamilton  v.  Hamilton  et  a/.,  iii,  783. 

5.  But  not  that  of  one  sent  to  attend  the  child  as  a  domestic.    Ibid. 

COMMITMENT. 

A  mittimus  in  French  ia  bad  since  the  constitution,  which  requires  all  judicial  proceed- 
ings to  be  in  the  language  in  which  the  conatitution  and  laws  of  the  United  States  are 
written.    W.  F.  Macarty*s  Case,  i,  71. 

COMPENSATION. 

1.  In  a  suit  on  an  nnsettled  account-current,  compensation  need  not  be  pleaded.  Fram 
e.  Allen,  i,  134. 

2.  A  private  debt  ean  not  be  set  off  against  a  partnership  debt  Thomas  etoLv^fH- 
kins,  i.  260. 
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3.  A  debt  is  liquidated  so  as  to  be  susceptible  of  being  set  off  when  it  appears  some- 
thing, and  how  much,  is  due.    Carter  et  oL  v.  Morse,  i.  647. 

4.  Private  debts  cannot  be  set  off  against  partnership  demands — Whence,  where  A  was 
a  portuer  of  a  commercial  firm  in  Kentucky,  and  of  one  in  New  Orleans:  Held^  that  in 
case  of  insolvency  of  the  latter,  the  house  in  Kentucky  might  prove  its  debt,  although  one 
of  its  partners  was  responsible  to  the  creditors  of  that  which  had  failed.  Ward  v.  firandt 
eta/.,ii,212. 

5.  Plaintiffs  claim  the  rent  of  a  tract  of  land  rented  by  their  ancestor  to  defendant:  a 
note  of  R.  Martin,  one  of  the  plaintiffs,  is  offered  in  compensation:  Heldy  R.  Martin  is  a 
claimant  in  his  own  rights  although  he  claims  as  heir;  that  is,  tlie  sum,  if  any,  will  be  hia 
own  absolute  property,  although  his  claim  results  from  a  debt  originally  created  by  his 
ancestor;  and  any  debt  due  by  him  may  be  set  off.  In  the  same  manner  that  a  plaintiff 
who  sues  OS  assignee  or  endorsee,  though  he  claims  what  was  once  due  to  his  assignor  or 
endorser,  is  bound  to  suffer  the  compensation  of  what  he  owes,  or  of  contracts  entered 
with  him.     Marti:)*B  Heirs  9.  Overton,  ii,  552. 

6.  The  word  set-qif  is  synonymous  with  compentation.    Pierce  o.  Millar,  iii,  99. 

7.  Compensation  must  be  specially  pleaded.    Robinson  etaL  o.  Williams,  iii,  192.  ' 

8.  Partnership  debts  cannot  be  compensated  by  a  demand  against  an  individual  mem* 
ber  of  the  firm.    Finley  e.  Breedlove  et  al^  iii,  244. 

9.  If  a  tutor  take  a  note  in  his  own  name  for  moneys  due  the  minor,  a  debt  due  by  tlM 
.  tutor,  in  his  own  right,  may  be  offered  as  a  defence  to  it    Ory  v.  Winter,  iii,  296. 

10.  Compensation  may  be  pleaded  in  case  of  insolvency,  when  the  credit  accrues  before 
bankruptcy,  and  is  unattended  with  suspicious  circumstances.  Buard  o.  fiuard*s  Heirsi 
ill,  478. 

11.  Syndics  are  not  to  admit  the  compensation  of  a  debt  of  the  insolvent  transferred 
since  the  failure.     Kenner*s  Syndics  v,  Sims,  iii,  748. 

12.  A  debt  offered  as  compensation  must  be  as  liquidated  as  the  plaintiff's.  Lacoste  v, 
Bordere  et  oL,  iv,  338. 

CONFLICT  OF  LAWS. 

A.  Of  Diferent  Dates, 

B.  Of  Different  Places. 

A.  Conflict  of  Laws  of  Different  Dates, 

1.  Subsequent  statutes  do  not  repeal  previous  ones  by  containing  different  provisions. 
They  nmst  be  contrary.    Saul  o.  His  Creditors,  iii,  663. 

2.  Where  the  personal  statute  of  the  domicil  is  in  opposition  to  a  real  statute  of  situa^ 
tion,  the  real  statute  will  prevail.    Ibid, 

3.  One  born  in  Louisiana,  in  1802,  when  the  law  made  twenty-fivetheageof  majority^ 
and  remaining  in  Louisiana  until  1808,  when  the  Civil  Code  established  twenty-one  as  the 
period  of  majority,  but  subsequently  removin;^  to  and  residing  in  Spain,  where  twenty, 
five  is  the  age,  will  be  regarded  as  a  major,  if  he  or  she  come  back  to  Louisiana  **  when 
above  twenty-one,  but  under  twenty-fivo.**     Barrera  v,  Alpucnte,  iii,  748. 

4.  For  the  rules  of  construction  applicable  to  ropeHling  statutes,  see  tlje  repeated  decla* 
rations  of  the  court  in  1  N,  S,  158;  IHd,,  73;  3  N.  S,  li^O,  236.  Peet  et  aL  v.  Morgan, 
W,  68. 

See  Spanish  Laws. 

B.  Conflict  of  Laws  of  Different  Places. 

1.  In  a  conflict  of  foreign  laws  with  our  own,  the  vendor's  privilege  is  to  be  distim- 
gttished  as  belonging  to  the  contract  itself,  and  not  to  the  remedy  for  enforcing  its  exe- 
cution: and  if  a  sale  be  made  in  England,  and  the  goods  be  brought  into  Louisiana,  no 
tender's  privilege  will  spring  up  in  Louisiana  to  the  English  vendor,  there  being  no 
privilege  by  the  laws  of  England.    Whiston  etal,  v.  Stodder  et  al^  Syndics,  i,  621. 

2.  If  a  slave  be  claimed  by  prescription^  the  question  is  to  be  examined  according  to 
the  laws  of  the  country  in  which  he  was  thus  acquired.    Broh  o.  Jenkins,  ii,  20. 

3.  Contracts  made  in  a  foreign  country  are  governed  by  the  laws  of  that  country,  in 
expounding  them.    Morris  p.  Kres,  ii,  267. 

4.  But  the  remedies  by  which  they  are  enforced,  must  pursue  the  forms,  and  be  con* 
trolled  by  the  regulations  of  the  country  where  the  suit  is  brought.    Ibid. 

5.  The  maxim  actor  sequitur  forvm  rei  is  a  part  of  the  public  law,  or  law  of  nations. 
Mfid, 

6.  The  law  toei  contractus  governs  the  conlract  as  to  its  nature  and  validity;  that  loH 
fori  governs  the  remedy.    Hence,  if  the  contract  be  made  in  %  eountiy  governed  by  the 
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common  law,  where  it  seemt  a  failure  of  connideratioii  might  not  be  pleaded  to  a  sait 
for  the  purchase  money,  but  the  buyer  mast  resort  to  his  action  of  warranty  for  a  dedac- 
tion,  still  the  purchaser  might  havo  pleaded  that  failure  of  consideration.  Evans  el  al. 
V,  Gray  et  a/.,  ii,  349« 

7.  In  Louisiana  a  creditor  may  attach  the  property  of  his  debtor  before  it  is  trans- 
ferred by  sale  and  delivery;  and  that  too  although  a  different  rule  prevail  in  the  country 
of  the  doinicil  of  the  debtor.    Olivier  e.  Townes,  ii,  6U6. 

8.  When  one  government  permits  the  municipal  laws  of  another  to  be  carried  into 
effect  in  her  jurimliction,  she  docs  it  on  a  principle  of  comity;  she  most  take  care  that  no 
injury  is  inflicted  on  her  own  citizens  thereby.    Ibid, 

9.  What  the  law  protects,  it  has  a  right  to  regulate.    Ibid, 

10.  The  liability  of  partners  on  a  contract  made  in  this  state,  is  governed  by  our  laws, 
not  of  that  where  the  partnership  was  entered  into.    Baldwin  v.  Gray,  iii,  269. 

11.  A  note  made  in  another  state  is  governed  by  the  laws  of  that  state,  althoogh 
endorsed  to  a  citizen  of  this.    Ory  v.  Winter,  iii,  296. 

12.  A  conveyance  made  by  a  citizen  of  this  state,  in  New  York,  though  valid  by  the 
laws  of  that  stats,  is  void  here,  if  made  in  f  tempo  inhabU,  Thorn  &.  Co  t.  Morgan  eC  aLj 
iii,  302. 

13.  Partners  in  steamboats,  residing  in  Louisiana,  are  bound  in  wUdo  for  necessaries 
famished  the  boat,  in  a  country  where  the  law  creates  that  obligation.  Ferguson  v.  W. 
&  D.  Flower,  iii,  305. 

14.  If  the  party  claims  under  the  laws  of  another  state,  and  fails  to  prove  them,  the 
case  will  be  decided  by  those  of  our  own.     Bray  v.  Camming,  iii,  528. 

15.  Contracts  are  governed  by  the  laws  of  the  country  where  they  are  made,  bat  thej 
cannot  be  enforced  to  the  injury  of  a  state  whose  aid  is  required  to  carty  them  into 
effect    Saul  e.  His  Creditors,  iii,  663. 

16.  Nor  where  they  are  in  opposition  to  the  pofiitive  laws  of  that  state.     Ibid. 

17.  In  the  conflict  of  laws,  where  it  is  doubtful  which  should  prevail,  the  court  that 
decides  should  prefer  the  law  of  it9  own  country  to  that  of  the  stranger.    Ibid, 

18.  Personal  statutes  of  the  country  where  a  contract  is  sought  to  be  enforced,  may 
pometimes  control  the  persona]  statutes  of  the  country  where  the  oontract  was  made. 
Ibid. 

19.  When  the  record  does  not  show  the  law  that  regulates  contracts  entered  into 
abroad,  the  court  tests  them  by  the  lows  of  this  state.    Culeman  et  al,  o.  Breaud,  iii,  811. 

20.  The  contract  of  insurance  is  to  be  construed  with  reference  to  the  laws  of  the 
country  where  made.    Shiff  v.  Louisiana  Insurance  Company,  iv,  90. 

21.  The  lex  fori  regulates  the  plea  of  prescription.  Union  Cotton  Maoafactory  v. 
Lobdell,iv.  171. 

22.  The  rate  of  interest  to  be  paid  from  the  date  of  a  note'  may  be  legally  stipulated, 
according  to  the  law  of  the  place  where  Uie  note  is  made,  although  it  be  payable  in 
another,  where  the  stipulation  of  a  lesser  rate  is  alone  legal.  Depau  v,  Humphrey,  iv, 
493. 

23.  Interest  ex  mora  is  regulated  by  the  law  of  the  place  of  payment  or  pcrformanoe, 
bat  conventional  ^interest,  i.  e.,  stipulaied  in  the  contract,  is  governed  by  the  law  of  the 
place  of  the  contract.    Ibid. 

24.  In  a  bilateral  contract,  where  the  obligations  of  the  parties  are  to  be  performed  in 
different  places,  in  which  different  laws  and  usages  prevail,  the  laws  and  usages  of 
neither  can  offer  a  legitimate  rule  of  decision  for  all  the  obligations  of  a  contract.  Each 
party  nmst  perform  his  according  to  the  law  of  the  place  ubi  vt  ooleeret  oe  obligavH;  and 
in  case  he  fails,  he  must  yield  to  his  adversary  damages,  equal  in  value  to  that  of  the 
thing:  he  bound  himself  to  deliver,  at  the  place  ubi  ooUitio  or  deliberatio  deolinatur.    Ibid. 

25.  When  interest  is  stipulaied  to  ran  from  the  date  of  the  contract,  in  a  loan  made 
in  one  country,  bat  payable  in  another,  as  the  object  of  the  conventionnl  interest  is  to 
afford  to  the  lender  a  compensation  for  the  profit  he  foregoes,  in  yielding  the  use  of  his 
money  to  the  borrower,  the  circumstance  of  the  place  of  piiyment  differing  from  tliat  in 
which  the  lender  parts  with  his  money,  ought  to  have  no  influence  in  filing  the  rate  of 
interpHt.    Ibid, 

See  HoBBAMD  and  Wifs. 

CONSIDERATION. 

1.  A  promise,  in  consideration  of  the  governor  being  prevailed  on  by  the  promise  to 
appoint  the  promisor  to  an  otfico,  is  not  binding.     Faurio  v.  Morin's  Syndics  et  aL,  i,  214. 

2.  The  past  use  of  money  is  a  good  consideration  to  support  a  promise  to  pay  interest 
Garhnd  v.  Lockett,  iii,  448. 
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.    3.  The  use  of  the  money  (brms  a  g^odd  connderalum  for  luch  promise.    This  contract 
is  called  in  oar  law  conttituta  pecunia.    Ibid, 

4.  A  debt  due  by  another,  is  a  sufficient  consideration  to  support  the  promise  of  a 
third  party  to  pay  it    Flood  v.  Thomas,  iii,  658. 

5.  The  promise  of  a  father  to  pay  part  of  the  debt  of  his  insolvent  son,  to  a  creditor, 
(who  alleges  fraud  in  the  insolvent,  and  threatens  a  prosecution,  and  promises  to  procure 
a  dischare  from  the  creditors,  on  bcingr  aecared)  is  without  a  good  consideration  and 
void.    Perry  o.  Frilot,  iii,  81 6. 

'See  CoNTEACTS  and  same  title  under  Biuls. 

CONSTITUTION. 

1.  A  law  which  provides  means  for  tho  recovery  of  debts  contracted  before  its  passage 
is  not  contrary  to  the  constitution.    Police  Jury  v.  -M*Donough,  i,  537. 

2.  The  constitution  of  Louisiana  began  to  be  binding  on  Uie  people,  and  all  the  parts 
of  the  government,  legislative,  executive  and  judicial,  were  to  be  administered  according 
to  its  provisions,  as  soon  as  the  state  was  admitted  into  the  Union,  and  thenceforth  jodi- 
cial  proceedings  were  to  be  preserved  in  the  langusge  in  which  the  constitution  ot  the 
United  States  is  written.    Bouthemy  et  al.  v,  Dreuz  et  ai.,  ii,  52. 

3.  Tlie  law  in  force  in  this  country,  at  the  change  of  government,  on  the  subject  of 
eestto  bonorum,  is  not  unconstitutional.     Blanque's  Syndics  v.  Beale's  Executors,  ii,  505. 

4.  The  act  of  1613,  in  that  part  which  requires  the  registry  of  marriage  contracts 
theretofore  passed,  to  be  recorded  within  a  year  from  the  passage  of  the  act,  &,&,  Jlc,  is 
not  unconstitutional  as  regards  the  constitution  of  the  United  States.  Dutiliet  v.  Dutil- 
let's  Syndics,  iii,  131. 

5.  A  law  imposing  a  tax  on  a  particular  parish,  the  object  of  which  is  the  payment  of 
a  debt  due  by  the  state,  is  not  unconstitutional.    Le  Breton  v.  Morgan,  iii,  253. 

6.  The  judiciary  possess  the  power  to  declare  laws,  contrary  to  tho  constitution,  void. 
Ibid, 

7.  The  state  constitution  extended  over  East  Baton  Rouge  from  the  date  of  the  pro- 
mulgation of  the  act  accepting  the  territory  ceded  by  the  United  States.  Legendre  v, 
M*Donough,  iv,  39. 

CONTEMPT  OF  COURT. 

1.  A  disturbance  of  a  parish  judge  while  acting  as  sheriff  or  auctioneer  is  not  a  ooo- 
tempt  of  his  judicial  authority.    Detournion  v.  Dormenon,  i,  15. 

2.  An  attorney  suspended  from  his  practice  for  using  indecorous  language  to  the  court 
Micliel  de  Armas's  Case,  ii,  78. 

CONTINUANCE. 

1.  Continuance  will  be  granted  though  the  other  party  offer  to  admit  that  the  witness 
would  sweur  to  a  certain  fact    Larrat  o.  Carlier,  i,  17. 

2.  The  court  re-affirmed  the  position  in  Lcoesne  e.  Cottio,  9  Martin,  545,  that  when* 
ever  the  propriety  of  granting  a  continuance  to  a  defendant  was  doubtful,  the  duty  of  the 
court  was  to  accord  it;  because  if  there  was  error  on  that  side  it  produced  but  delay,  if 
on  the  other,  irreparable  injury  might  ensue.    Lee  o.  Andrews  el  al.,  ii,  146. 

3.  It  is  too  late  to  pray  for  a  continuance  after  the  trial  has  begun  and  evidence  is 
heard.    Rousseau  v.  Henderson  et  aL,  ii,  373. 

4.  A  continuance  should  never  be  granted  on  an  allegation  of  a  want  of  testimony, 
unless  its  materiality  is  shown,  diligence  to  procure  it,  and  the  expectation  that  it  will  be 
had.     Lafon's  Executrix  o.  Gravicr  et  aL,  ii,  448. 

5.  Every  affidavit  for  a  continuance,  should  contain  a  declaration  that  the  evidence  is 
material,  that  due  diligence  has  boen  used  to  procure  it,  that  there  is  an  expectation  it 
will  bo  had,  and  that  the  application  is  not  made  for  delay.    Allard  et  al.  v,  Lobau,  iii,  90. 

6.  When"  the  counsel  who  had  the  principal  charge  of  the  cause,  and  on  whom  plaintiff 
placed  his  greatest  reliance,  was  unable  to  attend  from  iIlncsK,  Uiis  was  a  good  reason  for 
postponing  the  trial.  The  contrary  doctrine  would  lead  to  tlie  most  intolerable  hardships, 
ratin  e.  roydras*s  Executors,  iii,  691. 

7.  An  affidavit  asserting  a  belief  that  a  witness  is  material,  will  not  aothorise  a  con- 
tinuance.   Gilman  e.  Horseley,  iii,  701. 

8.  During  the  pending  of  the  ct^ise  in  the  admiralty  court,  the  suit  between  the  insured 
and  the  insurer  may  be  continued  for  a  reasonable  time.  Leno  e.  Louisiana  Insurance 
Company,  iii,  746. 

9.  Sickness  of  leading  counsel  is  good  ground  for  a  continuance.  BaiUio  et  aL  v.  Ma- 
ria  C.  and  Wm,  Wilson,  iii,  861. 
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10.  Where  plaintiff  swetn  poiitirely  that  an  absent  witness  will  prove  aU  the  faeU 
alleged  in  his  petition,  the  conrt  will  hardly  declare  that  bii  facts  are  irrelevant,  and  so 
refuse  a  continuance.    Winter  v.  Donaldsonvillc,  iv,  48. 

11.  The  absence  of  an  attorney  in  the  service  of  the  state,  and  having  his  client's  pa- 
pers too  in  possession,  is  a  good  reason  for  a  continuance.    Patin  e.  Poydras,  iv,  364 

12.  A  conliauance  will  not  be  granted  on  the  ground  of  surprise,  when  that  surprise 
did  not  arise  from  the  act  of  the  adversary,  but  from  the  application  of  the  known  rules 
of  law  to  the  proceedings  in  the  cause.  Rawle,  for  the  use  of  Russell,  o.  Skipwith  and 
Wife,  iv,  565. 

13.  An  affidavit  for  a  continuance  need  not  state  that  the  tesWroony  wanted  could  not 
have  been  discovered  by  proper  diligence  before  the  trial.  The  words  of  the  Code  of 
Practice,  art.  561,  may  be  literally  pursued  without  it    Flower  v,  O'Connor,  iv,  629. 

CONTRACTS. 

A.  Of  Coneent  neeeeeary  to  form  CimtraeiB. 

B.  O/  Fartiee  to  Contracte  and  Stipulalione  p&ur  autrui, 

C.  O/  Different  Kindi  of  Conlraete, 

D.  OJ  CaueeB  und  Effects  of  NuUity  in  ContraeU. 

E.  Of  Synallagmatic  or  Commutative  Contracio. 

F.  Of  putting  in  Default  of  Damagea  and  Fenaliies. 

G.  Of  Avoidance. 
H.  Of  Extinction, 

L     Of  Contraeto  generally, 

A.    Of  Coment  neceeoary  to  form  Contraeto, 

1.  If  the  agent  evidently  meant  one  voyage,  and  the  principal  understood  another,  no 
contract  of  mandate  can  be  said  to  have  taken  place  between  them.  Terril  et  oL  v. 
Flower  et  «!.,  i,  513. 

3.  A  party  who  is  named  in  a  notarial  act,  but  whose  signature  is  not  thereto,  is  not 
bound  thereby.    Lombard  o.  Guillet  and  Wife,  ii,  234. 

3.  If  one  of  the  parties  to  a  contract  refuse  to  sign,  it  is  not  binding  on  others  who 
have  alreajiy  affixed  their  signatures.     Wells  n.  Dill,  ii,  554. 

4.  If  A  propose  to  B  to  take  charge  of  his  plantation  as  an  overseer,  for  a  certain  al- 
lowance, B*s  going  on  and  taking  charge  of  it,  is  evidence  of  his  assent  to  the  terms.— 
Seal  V,  Erwin  et  at,,  it,  650. 

B.    Of  Parties  to  Contracte  and  Stipulatione  pour  autruL 

1.  If  A  has  promised  B  to  do  a  certain  thing,  and  fails  to  do  it,  C  cannot  maintain  an 
action  for  the  breach  of  this  promise,  because  a  knowledge  of  this  promise  was  the  lead- 
ing motive  that  induced  him  to  contract  with  B.    Galea's  Heirs  «.  Penny,  i,  718. 

2.  He  who  has  stipulated  in  favor  of  another  may  revoke  the  stipulation  any  time  be- 
fore acceptance.    Gravter  v.  Gravier's  Heirs,  iii,  65. 

3.  The  parly  in  whose  favor  a  stipulation  is  made  by  another,  may  bring  an  action  to 
enforce  it.    Flower  «.  Lane  et  al^  iii,  786. 

4.  If,  in  a  contract,  certain  advantages  be  stipulated  in  favor  of  a  third  person,  in  con- 
sideration of  services  to  be  by  him  perf<>rmed,  the  parties  may  alter  their  minds,  provided 
the  third  person  be  not  injured  in  regard  to  services  prior  to  the  change.  Thompson  v. 
Linton  et  a/.,  iv,  66. 

C.    Of  Different  Kinds  of  ContraeU. 

1.  If  one  give  a  quantity  of  pork  and  some  money  for  the  note  of  a  third  party,  this 
is  an  exchange^  wherein  each  party  is  vendor  and  vendee.    Shuff  v.  Cross,  ii,  286. 

3.  The  obligor  who  gives  his  signature  in  blank,  is  bound  by  the  obligation  which  may 
be  written  above  it.    Breedlove  et  al,  v.  Johnston,  ii,  739. 

3.  An  agreement  by  which  A  eelte  cotton  to  B,  on  condition  that  the  latter  shall  take 
it  to  another  place,  sell  it,  and  pay  over  the  proceeds  to  the  creditors  of  the  vendor,  is  not 
a  contract  of  sale.    Bynum  e.  Armstrong,  iii,  490. 

D.    Causes  and  Effects  of  Nullity  in  Contracts. 

1.  If  the  vendor  points  out  a  vacant  lot  for  sale,  telling  the  vendee  it  has  two  hundred 
'feet  in  front,  and  it  turns  out  that  space  shown  consists  in  the  lot,  and  a  spncc  of  thirty 
ibet  in  front  belonging  to  another,  the  error  of  the  vendee,  who  believes  that  the  two 
hondred  feet  include  Uie  thirty,  does  not  vitiate  the  contract.  Wikoff  v.  Townsend  et 
•i.,  i,  585. 
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%  A  contract  to  rant  a  honae  for  a  purpone  fin-bidden  by  a  city  ordinance  is  illegal,  and 
cannot  be  enforced  in  a  court  of  justice.    Milne  o.  Davidson,  iii,  597. 
3.  An  instrument  is  not  Toid  because  it  wanta  a  date.    Barfield  v,  Hewlett,  iii,  753. 
See  Sals,  D. 

E.    Of  S^aUagmaiie  or  Cemmutative  Contraett, 

1.  In  contracts  which  are  reciprocally  beneficial  to  both  parties,  the  same  care  is  ex> 
acted  of  the  bailee  which  every  prudent  man  takes  of  his  own  goods.  Nichols  o.  Roland, 
ii,  171. 

2.  In  synallogmatic  agreements,  the  dissolving  condition  is  always  understood.  Tur- 
ner o.  Ck)ltins,  ii,  755. 

3.  But  it  must  be  sued  for  at  law,  and  delay  may  be  allowed  the  defendant  according 
to  circumstances,  and  a(\cr  he  is  en  demeure,    ibid. 

4.  In  an  ultcmative  obligation,  the  choice  is  with  the  party  promising.  Galloway  o. 
Legan,  iii,  263. 

5.  A  synallagmatic  agreement,  neither  made  double  nor  ezecnted,  is  null.  Herriot  e< 
aL  e.  Broossard,  iii,  290. 

6.  A  synallagmatic  contract,  though  not  made  double^  is  good  as  a  commencement  of 
proof  in  writing.    Strong  o.  Morgan,  iii,  483. 

F.    Of  putting  in  Default  of  Damages  and  Penalties. 

1.  The  whole  penalty  only  recoverable  on  showing  the  absolute  failure  to  perform  the 
contract    M*Nair  «.  Thompson,  i,  413. 

2.  If  a  hired  horse  be  driven  further  thin  was  agreed  upon,  and  in  consequence  thereof 
the  horse  die,  the  owner  may  recover  his  value,  and  interest  may  be  allowed  on  the  score 
of  damages  for  the  detention.    Guillot  e.  Armitage,  i,  609. 

3.  If  one  bind  himself  to  deliver  sugar  on  a  day  fixed,  and  fail,  he  is  liable  to  damages 
in  money.     Pepper  o.  Peytavin,  ii,  383. 

4  If  books  which  were  delivered  to  be  bound  are  not  returned,  the  binder  owes  da* 
mages  for  his  non-com plianoe,  and  if  absent,  an  attachment  may  issue  to  seize  his  goods. 
Turner  o.  Colli ns,  ii,  487. 

5.  The  penalty  cannot  be  superadded  to  the  damages,  for  these  are  the  compensation 
fi>r  the  damages  which  the  creditor  sustains.    Churchwardens  ei  al,  v.  Peytavin,  ii,  493. 

6.  The  penalty  is  forfeited  only  when  the  debtor  is  in  mora.  Under  a  prayer  for  a  ge- 
neral relief^  the  rent  of  the  premises  may  be  allowed.    Ilnd, 

7.  Damages  cannot  bo  claimed,  on  a  contract  to  deliver  slaves,  till  the  party  is  in  de* 
lofft  although  the  day  of  delivery  be  fixed  by  the  contract     Erwin  v.  Fenwick,  iii,  820. 

8.  The  putting  the  debtor  tit  delay  is  a  condition  precedent  to  recovery,  and  need  not 
be  pleaded  in  defence.    Jbid. 

9.  The  creditor  can  put  the  debtor  ta  mora,  in  no  other  manner  than  by  a  suit,  writ- 
ing, notarial  protest,  or  a  demand  proved  by  the  testimony  of  two  witnesses.  Hagan  et 
al,  V,  Clark,  iv,  53. 

10.  The  obligor  in  a  penal  obligation,  must  be  put  in  delay,  in  one  of  the  modes  pre- 
scribed by  the  Code,  before  the  penalty  can  be  exacted.    Llorent  e.  Gaitrie,  iv,  88. 

11.  When  the  creditor  has,  by  his  own  failure,  prevented  the  debtor  from  complying 
with  his  engagement,  the  penalty  is  not  recoverable.    Landry  et  al,  v,  Peytavin,  iv,  196. 

G.    Of  Avoidance, 

1.  Licitation,  like  any  other  contract,  may  be  avoided  by  the  parties  thereto.  Haynea 
V,  Cuny,  i,  700. 

2.  An  heir  cannot  set  aside  his  ancestor's  deed,  on  the  ground  that  it  was  made  in  fraud 
of  his  creditors.    TerrePs  Heirs  v.  Cropper,  i,  733. 

3.  To  set  aside  an  alienation,  fraud  in  the  alienor,  knowledge  in  the  alienee,  and  injury 
to  a  third  party  most  be  shown.     Kennoy  v,  Dow,  ii,  133. 

4.  Threats  of  legal  process  is  not  such  a  violence  as  will  avoid  an  agreement  Brad- 
lord's  Heirs  v.  Brown,  ii,  181. 

5.  Actions  to  set  aside  contracts  as  fraudulent  must  be  brought  within  one  year  from 
the  time  the  fraud  was  discovered.    Syndics  of  Weimprender  v,  Weimprender,  ii,  751. 

6.  But  where  the  debtor  is  insolvent  the  action  need  not  be  commenced  until  a  settle, 
ment  of  the  estate.    Ibid, 

7.  A  contract,  by  which  a  tutor  agrees  to  pay  interest  on  a  claim  due  by  the  minor,  oq 
being  allowed  a  longer  term  of  credit,  is  not  void,  but  voidable.  And  if  the  minor  isnol 
injured  by  it  the  contract  will  not  be  set  aside.    Collins  ei  al,  o.  Andrews,  iii,  80d« 

See  Saue,  B. 
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H.    Of  Extinction. 

1.  An  obligation  to  deliver  on  a  certain  day  a  quantity  of  cotton,  in  lien  of  a  aom  of 
money  due  at  the  date  of  the  contract,  ia  not  diacharged  by  the  payment  of  that  aimi. 
Williu  ma  o.  Gilbert,  vi,  553. 

2.  If  a  man  and  woman  contract  to  carry  on  busineaa  together,  their  Bubaeqnent  cohabi- 
tation doca  not  lesaen  her  rightai     Viena  o.  Brickie,  i,  611. 

3.  Ttie  act  of  eztingaiahing  a  debt  diapensea  with  a  prcviooa  declaration  of  the  intentioa 
of  extinguishing  it.     Baldwin  e.  Williamii,  ii,  564. 

4.  A  promise  to  deliver  cotton  in  payment  of  a  debt,  which  the  obligee  t«  to  teQ,.u  no€ 
discharged  by  the  death  of  the  latter.     Ferguson   et  al,  o.  Thomas  ei  aX,  iii,  24. 

5.  A  receipt  to  a  debtor /ar  hU  part,  eztinguishca  the  obligation  in  »olido.  Baldwin  «. 
Gray,  iii,  269. 

6.  An  engagement  to  fumiah  security  that  the  aff.iira  of  a  partnership  will  be  liquidated, 
u  not  complied  with  by  giving  bond  to  pay  the  debts  of  it.    Abat  v.  Bayon,  iii,  374. 

See  pATMBNT,  and  other  niMlea  of  extinguiabing  contracts. 

I.    Cf  CondrueU  Generally. 

1.  Where  it  has  been  agreed  that  the  contract  should  be  reduced  to  writing,  until  it  ia 
actually  written  and  signed  by  all  the  parties,  cither  of  them  may  recede.  Viilere  et  oL  v. 
Brognier,  i,  131;  Casson  and  Wife  e.  Fulton*s  Executors,  i,  439;  Miltenberger  o.  Canon,  ii, 
76;  I>ca  Boulcta  e.  Gravier,  ii,  502. 

2.  If  a  negro  be  staked  on  a  race  to  be  run,  and  a  second  race  ia  run  in  lieu  of  the  first, 
the  negro  is  no  longer  in  stake.    Vernot  t>.  Tecum,  i,  140. 

3.  A  promiae  in  consideration  of  the  governor  being  prevailed  on  by  the  promise  to  ap- 
point the  promisaor  to  an  office,  ia  not  binding.    Forie  v.  Morin's  Syndics  etal^  1,214. 

4.  A  joiner  who  was  bound  to  execute  **  all  the  joiner*s  work  necessary  to**  the  New 
Orleans*  Theatre,  must  likewise  execute  such  things  aa  aecm  merely  ornamental,  for  ttt 
tnch  cane  ornaments  are  necessary.    Sauzenau  o.  Delacroix  et  al.,  i,  387. 

5.  Writing  is  not  of  the  essence  of  a  convention  to  pay  a  particular  rate  of  interest 
Delacroix  e.  Prevost*s  Executor,  i,  482. 

6.  The  nature,  validity,  and  construction  of  a  contract  ia  determined  according  to  the 
lex  loeif  tlie  remedy  according  to  lex  fori.  Lynch  o.  Poatlethwoite,  i,  540;  Morris  o.  EyeUf 
H,  267. 

7.  The  vendee  of  real  property  which  ia  liable  in  his  handa  to  an  action  of  mortgage, 
h  personally  liable  on  hia  promise  to  pay  the  price.    Durnford  o.  Jackson  et  aZ.,  i.  615. 

6.  In  cases  of  contracts  made  between  persons  who  are  absent  from  each  other,  by 
means  of  Icttcra  or  authorised  agents,  the  contracts  are  considered  made  in  that  country 
and  subject  to  its  Uws,  where  the  final  aaeent  mav  have  been  given,  which  ia  that  of  a 
merchant  who  receives  and  executes  the  order  of  hia  correspondent.  Whitaon  et  al,  e. 
fttodder  et  al,.  Syndics,  i,  621. 

9.  A  contract,  by  which  one  party  gives  a  quantity  of  cattle  and  all  the  land  he  haa,  in 
consideration  of  the  promise  of  the  other  that  he  will  support  him,  ia  valid.  Yick  v,  Doa- 
hautcl,  i,  699. 

10.  On  a  stipulation  between  defendant  and  plaintiff  that  the  latter  should  keep  the  for- 
mer's keel  boat  at  two  dollars  a.day,  and  that  in  case  she  was  lost,  or  defendant  thought 
proper  to  keep  her,  he  should  pay  200  dollars  for  her,  besides  two  dollars  a-day,  until  the 
purchase  money  was  paid:  Held,  that  this  contract  was  in  the  light  of  a  sale,  200  dollara 
the  parchase-money,  and  plaintiff  might  recover  this,  but  not  the  two  dollars  per  day  in 
addition,  which  would  be  usurious  interest    Boniol  et  al,  v.  Henaire  et  al,,  ii,  107. 

11.  One  who,  on  his  father's  death,  takes  home  a  destitute  brother  and  employs  him  on 
a  farm,  is  not  necesflarily  bound  to  pay  him  wages,  but  circumstancea  may  entiUe  the  lat- 
ter to  them.    Smith  v.  Smith,  ii,  1 1 1. 

12.  Wherever  the  obligation  be  contracted,  the  performance  must  be  according  to  tho 
bw8  of  the  place  where  it  ia  to  take  place.    Vidal  t>.  Thompson,  ii,  168. 

13.  Accidental  or  overpowering  force  does  not  excuse  tlie  performance  of  an  aleatory 
contract     Henderson  v.  Stone,  ii,  567. 

14.  The  place  of  payment  ia  accidental  to  the  contract,  not  the  essence  of  it  Mellon  «. 
Croghan,  iii,  116. 

15.  If  a  contract  be  not  obligatory  when  entered  into,  a  change  in  the  law  cannot  make 
it  so.    White  et  al  o.  Noland,  iii,  186. 

'   16.  No  person  has  such  an  intcreat  in  the  renewal  of  a  liccnae  to  keep  a  gambling-honse 
aa  may  be  the  object  of  a  contract    Sacerdotte  v.  Matoasy,  iii,  214. 
17.  A  farmer  who  takes  in  cattle  to  pasture  for  hire,  rouat  keep  his  ground  under  a  good 
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lienee,  and  if  it  be  not  at  the  time  he  receives  the  cattle,  he  ought  immediately  to  repair  iL 
Cecil  V,  Prcuch»  iii,  290. 

18.  Agreements  are  to  be  conatracd  according  to  the  intention  of  the  parties.  Berthoud 
V.  Barbaroax,  iti,  385. 

19.  Writing  is  not  of  the  essence  of  a  contract,  hot  the  evidence  of  it.  Wells  «.  Hon- 
ter,  iii,  472. 

20.  A  party  is  liable  personally,  though  credit  was  refused  him,  and  the  promise  of  « 
third  was  required.    Fox  o.  Adams,  iii.  657. 

21.  Although  it  be  stipulated  that  a  building  is  to  be  delivered  afler  an  approval  of  it 
by  experts,  yet  if  the  owner  receive  it  from  the  contractor,  and  occupirs  it,  he  cannot  resist 
payment,  on  the  ground  that  experts  did  not  approve  the  work.  This  stipulation  being 
made  for  his  benefit,  he  might  and  did  waive  it.    Fox  v.  Avart,  iii,  750. 

22.  The  obligation  of  a  contract  is  that  which  the  law  in  force  at  the  time  of  the  con- 
tract obliges  the  party  to  do  or  not  to  do.    Sabaiier  el  ah  «.  Their  Creditors,  iv,  70. 

23.  A  law  passed  after  a  contract  which  would  exempt  all  the  property  of  the  obligor 
from  the  payment  of  the  debt,  would  be  unconstitutional.    Ibid, 

24.  It  would  be  equally  so  if  a  portion  was  pbced  out  of  the  reach  of  execution,  provi- 
ded the  portion  left  was  not  sufficient  to  satisfy  tlie  debt    Ibid. 

25.  It  is  an  implied  condition  of  every  contract,  that  the  work  contracted  for  shall  b« 
done  in  a  sufficiently  workmanlike  manner,  and  the  materials  fiiruished  shall  not  be  spoiled. 
Lewis  V.  Blanchard,  iv,  520. 

CONTRIBUTION. 

The  owner  of  goods  shipped  in  New  York  for  New  Orleans,  on  deck,  is  not  entitled  to 
contribution  in  case  of  jettison  at  sea.    Hampton  v.  Brig  Thaddeus  et  a/.,  i,  5U4. 

CORPORATIONS. 

1.  Corporations  of  other  states  may  sue  in  this  state.  The  creditors  of  a  stockholder 
cannot  seize  his  share  in  any  specific  part  of  the  property  of  the  corporation.  William^ 
■on  et  aL,  Syndics,  v,  Smoot  et  a/.,  I,  539. 

2.  Corporations  can  only  be  sued  by  the  name  given  by  the  act  of  incorporation. 
Hill,  for  the  use  of  Williams,  v.  Tessier,  ii,  737. 

3.  The  Constitution,  art  6,  sect  23,  speaks  of  the  powers  of  the  state  government  only: 
the  legislature,  in  establishing  corporations  may  enable  them  to  exercise  subordinate 
legislation,  within  a  particular  district,  over  their  members,  and  in  regard  to  their  righU 
and  duties  as  corporators;  and  the  exercise  of  this  legislative  power  lo  the  city  council 
Is  not  inconsistent  with  the  exercise  of  judicial  power  under  the  authority  of  the  state. 
Mayor  et  al,  v.  Morgan,  iv,  131. 

COSTS. 

1.  Expenses  incurred  in  settling  an  insulvenOs  estate,  must  first  be  paid  out  of  the  un- 
incumbered property  if  it  suffice:  and  syndics  most  show  that  this  does  not,  before  in- 
cumbered property  becomes  liable.    Golbrth  t.  His  Creditors,  i,  4^8. 

2.  1'axed  costs  of  every  kind  are  privileged.    Torpin  o.  His  Creditors,  i,  539. 

3.  A  creditor  who  procures  a  writ  of  sequestration  which  is  followed  by  the  failure  of 
the  debtor  is  not  entitled  to  claim  the  costs  out  of  the  mass,  when  the  measure  docs  not 
appear  to  have  benefitted  the  creditors.    Rion  et  aL  v,  Seghers's  Syndics,  i,  612. 

4.  Tiie  security  for  costs  which  the  appellant  is  bound  to  give,  may  be  otherwise  given 
than  by  executing  a  bond  with  a  surety.  It  may  be  done  by  the  deposit  of  a  sum  of 
money,  of  bank  notes,  or  of  a  bond  executed  by  two  solvent  persons.  Richardson  v.  Terrel, 
1.696. 

5.  Costs  are  incidental,  and  accessary  to  a  judgment,  and  the  jury  cannot  allow  them 
to  a  defendant  against  wboni  a  recovery  is  had.     Walsh  e.  Collins,  ii,  239. 

6.  The  costs  of  a  suit  include  all  the  charges  which  the  law  allows  to  defray  the 
expenses  necessary  to  arrive  at  a  final  dcciAjon  of  the  suit.  The  compensation  of  experts, 
sent  by  the  court  on  the  premises,  to  view  the  work,  is  part  of  the  costs  of  the  suit 
Lafoo*s  Executors  v.  Riviere*s  Executrix,  ii,  515. 

7.  The  cimrt  below  did  right  to  condemn  to  costs  one  who  pleaded  a  general  denial  to 
a  debt  which  he  afterwards  admitted  to  be  just,  although  the  judgment  authorises  him  to 
withhold  payment  of  the  debt  till  security  be  furnished  by  plaintiff.  Hurang  «.  Le 
Breton,  ii,  5U7. 

8.  Where  the  plaintiff  in  attachment  is  cast  in  the  suit,  the  attorney  for  defendant  w 
only  entitled  to  have  the  fee  of  eleven  dollars  taxed  in  the  ooats*  Uicks  «.  Duncan  ^ 
Son — Strawbridge  appellant,  iii,  369. 


no  INDEX; 

9.  In  a  8oit  by  one  partner  agrainst  another  for  a  dissolntion  and  lettlement,  to  which 
the  deferidant  consents,  the  referees  may  adiudge  that  the  expenaei  abd  coats  should  be 
paid  out  of  the  conamoo  stock.    Philpot  e.  Fdlterson,  ii,  538. 

COURTS. 

1.  Tlie  decisions  of  the  Supreme  Court  are  evidence  of  what  the  law  is.  Breedlova 
et  al.  V,  Turner,  i,  735. 

2.  The  Saprcme  Court  is  bound  to  solve  doubtful  questions  of  law  and  cannot  refer 
them  to  the  legislature.     Ibid, 

3.  The  courts  of  this  state  are  not  limited  to  the  determination  of  questions  of  law: — 
they  may  try  issues  of  fact.     Desdones  o.  Miller,  ii,  592. 

4.  It  is  not  too  late  to  pray  for  the  transfer  of  a  suit  to  the  court  of  the  United  States 
under  the  I2th  section  of  the  judiciary  act  of  congress  after  setting  aside  a  judgment  by 
default    The  court  was  divided  on  this  potnL     Duncan  «.  Hampton,  ii,  28/. 

5.  An  application  to  remove  a  cause  must  be  simultaneous  with  the  appearance.  John- 
son's Kx.  V,  Wall  et  al^  ii,  539. 

6.  On  the  death  of  the  defendant,  and  the  appointment  of  a  curator  to  his  estate,  the 
plaintiff  may  demand  the  removal  of  the  case  to  the  court  of  probates.  Prentice  tt  aL  o. 
Waters,  iii,  150. 

7.  On  an  application  to  remove  a  cause  to  the  United  States  Court,  evidence  must  be 
given  thut  the  defendant  is  a  citizen  of  another  state.  Louisiana  State  Bank  s.  Morgan,' 
Dorsey  &.  Co.,  iii,  318. 

8.  A  petition  to  remove  a  case  to  a  court  of  the  United  States,  need  not  be  filed  persoa- 
ally.    Fisk  V.  Fisk,  iii,  434. 

See  AfpKAL,  and  Jurisdiction. 

DAMAGES. 

1.  If  an  editor  abandon  a  newspaper,  because  contrary  to  an  agreemrnt  the  insertion 
of  an  article  be  insisted  on,  he  will  not  be  entillod  to  damages.  Mortmain  «.  Lcfaux,  i, 
520. 

2.  Damages  not  given  for  the  value  of  a  slave  killed  by  defendant  in  an  attempt  to  ar- 
rest him.     Allain  e.  Young,  i,  719. 

3«  Although  damages  are  not  incurred  beyond  the  costs,  for  bringing  an  action,  in 
which  one  fails,  yet  be  who  resorts  to  extraordinary  remedies,  as  an  injunction,  Slc^ 
must  compensate  -his  sdversary  in  case  of  failure.    Jackson  e.  Larche,  ii,  194. 

4.  Damages  may  be  given  in  such  a  case,  beyond  the  penalty  of  the  bond.    Ibid, 

5.  A  defendant  who  appears  not  to  have  been  ignorant  of  bis  want  of  title  may  be  de- 
creed to  pay  the  wages  of  the  slave  recovered  of  him,  even  before  the  demand.  Mulhol- 
lan  e.  Johnson,  ii,  551. 

6.  If  the  defendant  deceitfully  obtain  possession  of  a  slave  of  the  plaintifi^  and  after- 
wards  has  an  execution  levied  on  him,  and  purchases  htm,  the  only  measure  of  damages 
is  the  hire  till  the  seizure.    Williams  v  Raby,  iii, 206. 

7.  Damages  on  the  warranty  of  goods  sold,  is  not  confined  to  the  price  of  them.  Find- 
ley  e.  Brecdlove,  Bradford  and  Robinson,  iii,  244. 

See  Contracts,  F. 

DATION  EN  FAYEMENT. 

1.  In  a  dation  en  pafemeni  delivery  only  can  transfer  property.  Darnfbrd  e.  Syndics 
of  Broooks,  i,  112. 

2.  A  dation  en  payemeni  does  not  require  the  forms  prescribed  by  law  (or  donations 
pure  and  simple.  I'his  subject  was  fully  gone  into  in  the  case  of  M*Guire  v.  Amelung, 
12  Martin,  G49.    M*Neely  v,  M'Neely,  ii,  570. 

See  Pavment. 

DEATH. 

1.  An  absentee  is  reputed  living  until  his  death  be  proved,  or  until  one  hundred  years 
have  elapsed  since  his  birth.  Hayes  v.  Berwick,  i,  51;  Sassman  e.  Aim^  and  Wile,  i, 
721. 

2.  While  the  cause  was  before  the  Supreme  Court  the  defendant  died:  tliis  being  sug- 
gested on  the  record,  his  representative  Arnauld  Lartigue  was  made  a  defendant  in  tus 
stead.    Olinde  e.  Gougis,  i,227. 

3.  Parol  evidence  may  be  received  of  the  death  of  a  person  where  it  does  not  appear 
any  record  was  made  of  it    Dufour  e.  Delacroix,  ii,  266. 
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4.  When  the  party  dies  pendente  lite,  bii  heir  shoald  bo  cited.  M*Micken  «.  Smith 
and  Wife,  iii,  605. 

5.  The  certificate  of  a  jailor,  of  the  death  of  a  prisoner  is  not  legdl  evidence;  is  not. the 
best  the  nature  of  the  case  admits,  not  even  so  good  as  the  jailor's  oath.  GiU  o.  Phillips 
et  al,  iii,  847. 

6.  When  a  defendant  dies  a  jadrment  rendered  against  him  most  be  declared  execu- 
tor j  against  his  representatives.  .XAgendre  v.  M^Donough,  iv,  39. 

DELIVERY. 

# 

1.  Under  certain  circnmstanoes  defendant  was  adjndgod  to  have  given  plaintiff  tradi. 
tion  by  consenting  that  he  should  take  possession.    Uuvillier  «.  M^Donough,  L  506. 

2.  The  deed  in  this  case  is  of  itself  evidence  of  the  vendor's  consent  that  the  vendee 
should  take  possession  when  the  thing  sold  is  not,  at  the  time,  in  that  of  a  third  party, 
and  this  consent  is  itself  a  legal  delivery.    Fortin  «.  Blount,  ii^429. 

See  Sale. 

DEMAND. 

1.  The  party  from  whom  land  is  recovered,  ought  to  be  charged  for  the  use,  and  ocoa- 
pation  from  the  day  of  legal  demand.    Walsh  o.  Collins,  ii,  239. 

2.  A  possessor  in  good  faith,  does  not  owe  fruits  till  after  a  judicial  demand.  Dufonr 
V.  Camfranc,  ii,  243. 

3.  In  an  action  against  husband  and  wife,  on  a  debt  of  hers  before  marriage.  Ami- 
cable demand  need  not  be  made  on  the  husband.    Flogny  «.  Hatch,  ii,  285. 

4.  A  suit  to  be  put  on  the  tableau  according  to  rank  and  privilege,  is  not  a  snit  for  the 
payment  of  any  sum  of  money,  on  which  the  act  of  1813,2  Martin^e  Digeet^  196,  requires 
axi  amicable  demand.    Marigny  «.  Johnston's  Syndics,  iii,  160. 

5.  The  defendant  cannot  resist  the  plaintiff's  claim,  for  his,  the  plaintiff's,  negro,  and 
the  hire,  on  the  ground  that  there  was  do  demand.    Stafford  «.  Stafford,  iii,  483. 

See  Contracts. 

DEPOSIT. 

1.  The  depository  must  return  the  thing  deposited  only  to  him  who  deposited  it,,  or  in 
whose  name  the  deposit  was  made,  or  who  was  pointed  out  to  receive  it  No  other  per- 
son can  claim  the  thing  till  he  has  obtained  a  cession  of  the  depositor's  right,  or  has 
established  his  claim  in  a  suit  to  which  the  latter  was  a  party.  Jenkinson  v.  Cope's 
Executors,  i,  563. 

2.  An  attorney  who  collects  and  retains  money  in  his  hands  is  not  the  depository  of 
bis  client.    Dumford  o.  Seghers's  Syndics,  ii,^. 

3.  And  in  case  of  his  insolvency  no  privilege  exists  in  favor  of  the  latter.    Ibid, 

4.  The  party  who  takes  a  deposition,  must  see  that  the  commission  be  duly  executed 
and  returned,  and  to  this  end  must  see  that  the  questions  of  his  opponent  be  answered* 
Baker  o.  Voorhies,  iii,  853. 

5.  The  privilege  on  contracts  of  deposit  entered  into  before  the  promulgation  of  the 
Louisiana  Code,  is  not  afiected  by  its  provisions.  Sabatler  et  a2.  v.  Their  Creditors,  iv, 
70. 

DEPOSITION& 

1.  Where  the  commission  to  take  depositions  is  addressed  to  a  particular  person,  his 
authority  to  administer  an  oath  need  not  be  proved.    Dunn  o.  Blunt,  i,  319. 

2.  Notice  of  the  taking  of  depositions  out  of  the  state  is  to  be  given  as  in  case  of 'depo- 
sitions taken  within.    Doane  e.  Farrow,  i,  719. 

3.  But,  it  is  not  necessary  that  the  giving  notice  should  appear  by  the  return  of  the 
commissioner;  it  may  be  proved  bv  affidavit.    Ibid. 

4.  The  day  should  be  mentioned  in  the  notice.    Ibid.  ^ 

5.  Notice  most  be  served  on  the  parties  if  they  are  in  the  state;  if  they  are  absent,  or 
cannot  be  found  af^r  reasonable  diligence,  it  may  be  served  on  the  attorney.    Ibid, 

6.^rhe  deposition  of  a  witness  must  be  reduced  to  writing  by  him,  by  the  justice,  or 
an  indifferent  person.  It  is  inadmissible  in  the  handwriting  of  the  party  or  his  counseL 
Key's  Curator  e.  O' Daniel,  ii,  118. 

7.  Proof  of  the  official  capacity  of  the  oerson  who  executes  a  commission  out  of  the 
state,  cannot  be  dispensed  with,  although  he  subscribes  himself  a.  niagistrate  or  justice. 
M'Micken  e.  Stewart,  ii,  133. 

8.  Directing  a  commission  to  one  by  name  makes  bin^  an  officer  of  thQ  court  od  hee. 
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tnd  dMpenpBf  witlb  any  proof  of  his  qnalllwatico  to  di0elMr|e  fhe  duty  impoied  on  him. 
His  certificate  ia  full  proof  of  what  it  states.    Robertson  v.  Lucas,  ii,  490. 

9.  The  eertificate  of  a  commissioner,  that  a  deposition  was  taken  in  his  presence,  is 
•▼idence  Chat  every  thing  which  appears  on  the  face  of  it  was  done  in  his  presence.  Bow- 
man V.  Flower,  ii,  659. 

10.  Affidavits  made  before  a  notary  in  New  York,  are  not  sofficientty  anthentieated  by 
the  seal  of  the  notary.    Hicks  v.  Dnncan  e$  al.,  iif,  30%. 

11.  Depositions  in  another  state,  taken  onder  a  mle  of  ooart  of  this,  mast  pnrsae  the 
rules  prescribed  by  our  law.    Commandeor  o.  Rnssell,  iii,  616. 

19.  Notice  to  Uke  depositions  may  be  left  aft  the  dsmicil  and  tius  snffloes  as  ifseried 
persoosUy.    Cohen  vw  Havard,  iii,  513. 

13.  The  party  who  takes  a  deposition,  most  see  that  the  oommtssion  be  doly  executed 
and  returned,  and  to  this  end  mnat  see  that  the  qnestiens  of  his  opponent  be  aoswered. 
Baker  e.  Voorhies,  iii»  853. 

DOMICIL. 

A  defendant  who  removes  into  Rapides,  bays  a  house  and  lives  tliere  for  three  months, 
without  having  loft  any  property  in  Natchitoches  the  parish  he  removed  from,  cannot 
plead  that  he  is  suable  only  in  NaCehitoches,  fronr  not  havinf  acquired  a  domicii  in 
Rapides;  eilbev  his  residenee  is  in  Rapides,  and  then  he  is  rightly  sncd,  of  nowhere,  and 
thos  he  may  be  saed  anywhere.    Rippey  v.  Droingoole  et  aZ.,  i,  6139. 

9.  Declarations  operating  a  change  of  domicii  most  be  made  both  in  the  parish  the 
party  removes  fh>m,attd  that  to  which  he  removes.  Civil  Code,  19,  art  1  and  3.  Hyde 
et  at,  V,  Uenry,  iii,  295. 

3.  The  last  residence  of  a  person  who  has  removed  oot  of  the  state,  is  the  houie  io 
which  he  lived,  not  that  occapied  after  his  departure  by  the  iamfly  with  whom  he  lived. 
2aQharie  v,  RiehardSf  iv,  90. 

4  A  casual  residence  in  another  parish  is  net  such  a  dAnge  of  residence,  as  legally  to 
transfer  the  domicii  from  the  usual  and  permanent  place  of  abode.  Evans  e.  Thomas' S. 
Saul  and  Wife,  iv,  506. 

DONATION  AND  TESTAMENT. 

A.  Donation  infer  Vivos* 

B.  Donation  MortU  Causa. 

C.  F&rced  Htirs  and  Disposable  Pordan. 

A.    Donation  inter  Vivos. 

1.  By  tbA  Spanish  laws,  n  doAalaon  to  an  infant  of  slaves  deltVared  to  the  denee^s  fafiier 
ib  irrevoeafale,  notwithstaiiding  ttere  was  no  fiirmal  aeospCaocew  Fierce  o.  Grays  et  si., 
1,381. 

2.  A  deed  of  sale  not  valid  as  such  may  be  good  as  a  donation;—^  donation  is  valid 
though  the  doiKir  die  without  delivering  tw  dead  or  the  property,  if  he  do  not  make  any 
other  disposition  of  the  ptoperty.    Holotes  e<  ai.  e.  Pattsrson,  i,  441. 

•  3.  A  donation  of  slaves  without  estimation,  is  void,  though  accompanied  by  delivery^ 
for  delivery  cures  want  of  estimation  of  property  given  only  in  case  of  movables. 
Williams  et  oLv.  Horton,  Curator,  iii,  357. 

4.  If  land  be  given,  on  condition  that  the  public  baildings  bo  erected  theroon*  it  reverts 
to  the  doncir,  on  the  seat  of  justice  of  the  parish  being  moved  to  another  spot.  Polion 
Jary  of  the  Parish  of  Lafayetto  v.  Reeves^  iii,  817. 

5.  But  the  police  jury  may  remove  the  buildings  they  erected  thereon.    Jtnd, 

6.  Every  act  in  which  the  word  donation  is  used,  is  not  necessarily  a  donation.  Dda^ 
hoQSsaie  v,  Judice,  iii,  829. 

7.  Donations  inter  vivos  cannot  be  made  in  the  form  of  onerous  oontraots.  Heirs  of 
Cole  et  al  «»  Cole's  £x^  if,  298. 

8.  Under  the  old  Code  a  donation  of  a  slave  not  made  before  a  notary,  and  in  thn 
presence  c^  two  witnesses^  was  void.    Jardela  v,  Abat,  iv,  453.  • 

B.    Donations  Mortis  Cauaat, 

1.  The  notary  taiQSt  write  the  will  with  his  own  hand.    Knight  v.  Smith,  i,  101. 

S^  Notwithstanding  a  will  be  nail  and  void  as  a  mystic  will,  which  the  testator  intended 
to  make  it,  it  will  be  valid  as  an  olographic  will,  if  it  possess  all  requisite  fbrmalities 
Bkouton  et  «&  s.  Vsfesant,  i.  35S. 
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3.  If  hoabaiid  and  wife  hj  their  mvma^  contract,  j^ve  to  th»  snnriyorthe  ^property  of 
the  partv  first  djing,  provided  there  be  no  child  born,  the  donation  ia  revoked  bj  the  birth 
gf  a  child,  and  not  revived  by  its  death.    Frideau  v.  Frideau,  i,  687. 

4.  A  will  clothed  with  all  the  requisites  of  the  law  can  only  be  firoided  by  attacking  it^ 
gemiineBeas.    Haynes  e.  Cony,  i,  700. 

5.  After  the  ooart  of  probates  has  ordered  the  exeoatioa  of  a  will,  any  peraon  interested 
in  eetting  aside  the  will  may  be  heard  against  it  in  the  district  courts*  Bouthemy  et^Lv, 
Dreox  et  oL,  ii,  52. 

6.  In  the  country,  it  is  sufficient  lor  the  validity  of  nuncupative  wills  under  private  sig* 
nature,  if  they  are  passed  in  presence  of  three  witnesses  residing  in  the  place  where  the 
testament  is  received,  or  of  four  residing  out  of  it.  Civil  Code,  228—98:  Heldy  that  such 
a  will,  executed  in  the  country  in  presence  of  five  witnesses,  most  of  whom  were  non- 
residents of  the  place,  three  of  whom  swear  that  they  were  present  at  the  making  of  the 
will,  and  do  not  think  it  was  poesiUe  to  procure  more  witnesses,  is  valid.  Fleckner  «• 
Nelder,  ii,  361. 

7.  But  It  must  appear  that  more  than  three  can  fut  be  procured.  F^uge  et  ah  v.  La- 
casse,  ii,  529* 

8.  One  witness  may  prove  a  vrill.    BoutfaemT  v.  Dreux  tt  aZ.,  ii,  374. 

9.  Witnesses  to  a  will  may  contradict  enunmations  in  it    Und. 

10.  The  names  of  the  witnesses  to  a  nnnenpattve  will  under  private  cdgnature  need  not 
be  inserted  in  the  body  of  the  wilL    Srid. 

11.  Facts  which  depend  on  proof  should  be  alleged,  so  that  the  adverse  party  may  dis- 
|>rove  tbpm  in  the  inlerior  court    Jbid, 

12.  Presentation  of  the  will  to  witnesses  need  not  be  manudL    IHd, 

IS.  An  olographic  will  is  not  marred  by  the  attestation  of  subscribing  witnesses.  Heirp 
of  Andrews  e.  Elxecutors  of  Andrews,  ii,  395. 

14.  If  the  proof  of  a  will's  being  read  over  to  the  testator  in  the  presence  of  witnesses 
is  furnished  by  the  testament  itself^  it  matters  not  in  what  words  it  is  conveyed.  Seghers, 
Attorney  for  abesot  Heirs, «.  Antheman,  Exeootor,  ii,  400. 

15.  Where  a  will  is  witnessed  at  intervals  of  time,  and  there  are  alterations  made  in 
the  testament  between  the  first  and  laet  attestation,  it  is  void.  Crane  etoL  w,  Marshall, 
ii,  550. 

16.  If  a  will  be  not  void,  bot  voidable,  no  one  but  the  heir  at  law  oan  take  advantage 
of  the  defect    Bonne  et  al,  v.  Powers,  iii,  127. 

17.  The  validity  of  a  will,  which  has  not  been  presented  to  the  judge  of  probates, 
will  not  be  inquired  into  in  the  district  court  Bradford's  Curator  «.  Beauehamp,  iii, 
134. 

.    18.  Till  saob  a  will  has  been  so  presented,  it  cannot  authorise  prescription.    Ibid, 
19.  A  devise  to  tlie  mother  for  life,  remainder  to  the  children,  in  equal  parts,  to  be  held 

ibr  the  survivors,  down  to  the  last,  in  the  event  of  death  before  mamage  or  without 

issue,  is  a  substitution  which  the  law  reprobates.    Farrer  etoL  v,  M'Cutcheon  et  «!.,  iii, 

fi83. 
M.  General  expressienp  in  a  will  are  to  be  testrained  by  wheit  pinosdes  and  fbllows 

them.    So  a  bequest  of  **  tOOO  dollars,  my  movable  estate,  plate  and  jewels"  will  net 

entitle  the  legatee  to  «U  the  movable  or  personal  estate.    Lartigue  e(  at.  v.  Duhamel's 

Executor,  iii,  430. 

^   21.  The  process  verbal  of  the  probata  of  a  will  is  void,  if  it  does  not  state,  **  that  the 

will  was  read  in  an  audible  and  distinct  voice  to  the  witnesses  and  bystanders.   See  Code 

^  Practise,  art  942.    Johnson  v.  Kirkknd,  iii,  500. 

22.  A  donation  of  eommninitf  property,  by  the  husband  to  one  of  the  .children,  nimt 
be  collated  one  half  to  the  father's  estate  and  one  half  to  the  mother's.  Baillio  v.  BailUo, 
iii,  519. 

23.  A  bequest  to  a  roaster  of  a  slave,  of  a  sum  of  money  in  pa||rnient  of  the  slave, 
is  not  a  fidei  eommiaeum^  and  therefore  prohibited  by  law.  Mathurin  o.  Livaudais,  iii, 
551. 

24.  A  trifling  variance  between  the  expressions  used  by  the  testator  and  the  words  writ- 
ten by  the  notary,  is  not  fatal.    Hamilton  v.  Hamilton  et  aL^  iii,  783. 

25.  The  clause  declaratory  of  the  testator's  sanity,  is  a  mere  formula.    JM. 

26.  The  notary  may  ask  of  the  testator  in  what  manner  he  wishes  to  dispose  of  hb 
property.    Ibid, 

27.  It  is  a  fatal  objection  to  a  will  offered  as  an  authentic  nuncupative  one,  that  no  men 
tion  ia  made  of  its  having  been  written  by  the  notary.    Afasae'^  Heirs  p.  Pierre  et  (d^  ill, 
834. 
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28.  On  the  allowance  of  the  varionB  objections,  the  court  will  not  reseire  to  the  party 
oiforiD||r  it  the  facolty  of  presenting  it  as  a  noncupative  will  by  private  act.    Ibid. 

29.  A  grant  of  letters  testamentary,  is  an  order  that  the  will '  be  executed.  Swift  ▼•' 
Williams  et  aL,  iii,  891. 

30.  In  cases  of  doubt  whether  a  will  presents  a  snbstilntion  or  not,  it  should  be  main- 
tained.   Heirs  of  Cole  et  al,  v,  Cole*s  Execators,  iv,  298. 

31.  A  will  made  in  one  state,  and  admitted  to  probate  in  another,  may  be  ordered  for 
execution  in  this  state,  on  producing  the  record  of  its  having  been  admitted  to  probate  by 
•ny  court  of  competent  jurisdiction.    State  vi  Probate  Judge  of  Iber? ille,  iv,  628. 

C.    Forced  Heirs  and  Ditpotable  Portion, 

1.  If  a  father  bequeath  the  whole  of  his  property  to  his  natural  children  the  legacy 
must  be  reduced  to  the  amount  limited  by  law.    Sennet «.  Sennet*s  Legatees,  i,  142.' 

2.  The  new  Code  recognises  the  father  and  mother  only  as  forced  heirs  in  the  ascen- 
ding line:  this  repealed  the  provisions  of  the  old  Code  which  recognised  as  such  all 
ascendants.    Johnston  v.  Kirkland  et  aZ.,  iii,  864. 

3.  When  the  deceased  leaves  a  father  or  mother,  he  or  she  is  forced  heir  for  the  one- 
fiiurth  of  the  estate.  And  the  child  may  dispose  of  three  fourths  by  last  will  and  testa- 
ment    Heirs  of  Cole  et  al  e.  Cole*B  Executor,  iv,  298. 

See  Lbqact  and  Sdocxssion. 

DONALDSONVILLE. 

1.  The  act  of  1823  professedly  changed  the  limits  of  Donaldson,  as  fixed  by  the  act  of 
1813,  and  Winter's  land  was  excluded  by  the  last  legislation.  Winter  e.  Corporation  of 
Bonaldsonville,  iv,  617. 

EMANCIPATION- 

1.  Parol  evidence  of  an  agreement  for  the  freedom  of  a  slave  is  inadmissible.  Victoire 
r.  Dossau,  i,  240. 

2.  The  Code  Noir  of  Louis  XV,  requiring  written  acts  of  emancipation,  was  Gat  a  short 
time  only  in  force  in  Louisiana.    Beard  e.  roydras,  i,  256. 

3.  A  deed  of  emancipation  of  a  slave  under  the  age  of  thirty,  is  void.  Trndeau's  Ex- 
ecutor e.  Robinette,  i,  592. 

4.  A  master  who  has  agreed  to  free  his  slave  for  a  fixed  price,  can  not  be  compelled 
to  free  him  afler  he  has  received  a  partial  payment  only. '  Cufiy  o.  Castillon,  i,  407. 

5.  Under  Spanish  laws  freedom  may  be  obtained  by  prescription.  Metayer  v.  Moret, 
i,  41 5.  And  the  time  necessary  may  be  spent  partly  in  Havanna,  and  partly  in  Louisiana, 
Metayer  v.  Metayer,  i,  450. 

6.  The  marriage  of  a  slave  has  its  civil  efiTects  on  his  emancipation.  Girod  o.  Lewis, 
1,505. 

7.  An  act  of  emancipation  passed  by  a  person  who  at  the  time  held  and  possessed  the 
negro  as  a  slave  is  prima- facie  evidenoe  that  it  was  done  by  the  owner.  Simmins  e. 
Parker,  iii,  272. 

8.  A  slave  under  thirty  years  of  age,  .cannot  be  presumed  to  have  been  emancipated.— 
Meilleur  et  al,  v,  Coopry,  iv,  453. 

ERASURES  AND  INTERLINEATIONS. 

1.  The  interlineation  in  a  deed  of  the  words  **  in  flront**  is  not  material  when  the  num^ 
ber  of  arpens  may  be  oorreetly  ascertained.    Barrabine  et  aL  v.  Bradshears,  i,  356. 

ERROR. 

A  party  who  had  agreed  to  pay  damages  for  a  trespass  on  the  plaintilTs  land,  cannot 
allege  his  error  as  to  the  title  of  the  plaintiff  without  proving  it.  Labolais  «.  Bernard^ 
iii,  810. 

EVIDENCE. 

A.  Of  WUneseet, 

1.  Competency. 

2.  Of  the  rightB  and  dutiet  of  tptfnesses,  and  mode  of  eMmUnatUm* 

B.  Of  Evidence  as  admiseible  under  the  iMegata  or  PleaiingB, 

C.  Of  the  Burden  ef  Proof 
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1.  As  affecting  written  emdenee. 
3.  At  ^ifecting  imwMvable  property, 
3.  Of  the  admissibilityof  parol  evidence  generaUy, 
£.    Of  the  Confeonons  and  JDecUurations  of  tke  pattieo  and  of  third  per$on$, 

F.  or  ^ooko  of  Account  and  of  Vouchero, 

G,  Of  Evidence  and  Proceedings  in  a  different  SuU^  or  on  a  former  TViaL 

H.    Of  Autkentioation  of  Rse^rds  and  Documents  from  other  Slates  and  Countnes, 
atul  rf  printed  Statutes, 
.    JL-   Of  AdmissibiUty  and  ^feet  of  Judgments^  Decrees^  and  Judicial  Proceedings. 

K.    Of  CertifieaUs  of  Judges.  Clerks.  Sheriffs,  and  other  Offkers  of  State, 
'    L.    O/  Plans  and  Arveys, 

M,    Of  the  protf  of  Signatures  and  Eafscutiom  of  Written  Documents  not  Authentic, 

N.    Of  Copies. 

0.  Of  Loss  ^  Writings,  amd  of  Parol  Proof  of  the  Contents  of  Writlsn  Documemte. 
P»    Of  fioid^nes  gonoraUy. 

A.    Of  Witnesses^'^l.  Of  their  Competency. 

1.  He  who  bespeaks  work  for  another  is  a  good  witness.    Trouard  v,  Beauregard,  i  IQ* 

2.  In  an  indictmeot  for  forgery,  the  person  whose  handwriting  was  fi>rged  is  a  qsmpe- 
tent  witness.    Territory  v,  Barreau,  i,  26. 

9.  The  ruJe  of  the  Civil  Code  relative  to  the  eorapetenoy  of  wUneases  was  not  intended 
to  affect  the  right  of  suitors  to  require  the  testimony  of  persons  against  their  own  interest. 
.When  a  fieraon  is  offered  as  a  witness,  and  sworn  on  his  voir  dire,  the  ezaminaXion  oqght 
to  be  suffered  to  ascertain  in  favor  of  wlfich  party  is  bis  interest  To  discover  the  interwt 
ef  a  witness,  it  is  immaterial  whether  it  is  done  on  an  oath  administered  in  chief  or  on 
his  voir  dire.    Rochelle  &,  Shiff  c.  Musboo«  i,  98. 

•4.  Afttt«rney  in  Oust  is  an  admiasble  evidence.    Doplantier  v.  Randolph,  i,  108. 

5.  The  counsel  of  a  party  is  not  an  inoompolent  witness  fi>r  him,  MenendciZ  v,  Syndiqs 
jof  Larbnda,  i,  121. 

6.  Defendant's  co-trespasser  may  be  a  wiftneas  lor  him.  Harang  v,  Dauphin,  i.  209; 
Corlis«.  Graham,  ii,  312. 

7.  An  attorney  at  law,  whose  fee  is  nearly  the  same  whether  he  gain  or  lose  the  sui^ 
is  a  good  witness.    Caune  v,  Sagory,  i,  221. 

8.  An  agent  under  certain  circum^nces  may  testify,  peytavin  «.  Hopkins,  i^  479; 
Butler  o.  De  Hart,  ii,  429;  Robertson  v.  Nott,  ii,  614. 

2.  Ceding  debtors  can  not  be  used  as  witnesses  by  their  syndics,  unless  they  renounce 
their  right  to  the  surplus  of  their  estates.    Clay's  Syndics  v.  Kirkland,  i,  268. 

10.  A  creditor  of  a  person,  ior  whose  debt  defendant  is. sued,  is  not  an  incompetent  wit- 
jMss  fir  plaintiff,  particnlarly  whon  tiie  absolute  insolvency  of  his  debtor  does  not  appear. 
Hewes  V  Lauve,  i,  495. 

.    11.  A  itpckholder  can  npt  be  a  witness  tor  the  corporation.    Lynch  v.  Poetlethwaite,  i, 
540. 

12.  Qumre.  whether  the  payee  of  a  lost  note  be  a  legal  witness  to  prove  it?  Latapie  «. 
GEavier»i,'64^. 

13.  A  party  cannot  make  himself  a  legal  witness  by  depositing  a  sum  of  inoney  soffi; 
4uent  for  the  payment  of  the  eesli  to  which  he  may  be  liabie.  MeckerVi  Assignee  o.  NVil. 
liamsoo  et  aL.  Syndics,  i,  643 

.    14.  A  father-in-law  'ib  an  inoompetent  witnois:  reversed  on  rehearing,    Bernard  et  ol. 
V.  Vignaud,  i,  650. 

15.  A  clerk  uuf  be  a  vitoess  for  bis  employer.    Finlay  et  al  v.  Kirkland,  ii,  3. 

16.  The  outh  of  an  agent  whose  knowledge  is  derivative  from  his  pcipcipal,  is  not  legal 
flvidenee  of  the  debt    Pkuiters*  Bank  st  al.^.  Lannsae,  ii,  146. 

17.  The  maker  of  a  deed  ie  a  food,  and  the  beit,  witness  to  prove  its  execution.  Rofau 
ertson  o.  Lucas,  ii,  430. 

18.  The  court  may  order  aciiangeof  aurety,  so  as  to  enable  the  actoal  surety  to  testify. 
Bailer  «.  De  Haft,  ii,  429. 

19.  A  vendor  who  has  obtained  from  his  vendee  a  release  of  his  obligation  to  guarantee 
the  title  of  the  latter,  is  a  competent  witness  in  an  action  gainst  a  third  party.  Van- 
norght  17.  Foreman  et  al,.  ii,  480. 

20.  One  who  may  diieotl^  be  a  winner  or  loser  by  the  event  of  the  suit,  cannot  teetify. 
Ftatt «.  Revora,  ii,  fi7d» . 

21.  An  agent  if  a  good  witaeai.    Ibid*  \ 
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5S2.  A  district  jadge  cannot  be  examined  as  a  witneM  on  the  trial  of  a  tott  where  be 
aitfl  as  jadge.    Ross  el  al,  v,  Bahler  et  al^  ii,  665. 

33.  All  insolvent  cannot  testify,  in  an  action  between  a  creditor  and  the  syndics.  Seg- 
hers  V.  Moolon's  Syndics,  ii,  756. 

24.  When  the  witness  has  an  interest  in  the  qaestion  to  be  determined,  and  none  in  the 
event  of  the  suit,  the  objection  goes  to  his  credibility,  not  to  his  competency.*  Broossard 
V.  Dohamel,  iii,  6. 

25.  An  attorney  on  record  cannot  become  a  competent  witness  by  striking  his  name 
off  the  docket,  and  rcnoancing  his  fee.    English  v.  Latham,  iii,  28.  ' 

26.  A  witness  who  acknowledges  he  is  responsible  for  costs,  but  has  means  secured  to 
pay  them,  is  not  incompetent.    Collins  et  aL  e.  M'Crnmmen  «f  al^  iii,  50. 

27.  A  witness,  whose  interest  it  is  to  defeat  the  claim,  is  a  good  one  for  the  piaintiC 
AUo^  a  witness  may  be  excluded  as  to  the  items  of  an  account  in  which  he  is  interested, 
yet  he  must  be  heard  on  the  others.    M*Micken  v.  Fair,  iii,  264 

28.  A  partner  who  has  sdd  to  his  co-partners  any  debts  that  may  be  doe  to  the  firm, 
and  who  receives  a  release  from  the  partnership,  is  a  competent  witness.  Meriam  e^eL 
9.  Worsham  et  ol^  iii,  271. 

5^.  The  mate  is  a  good  witness  for  the  captain,  in  a  snit  against  him  for  negligence. 
Jordan  e.  White,  iii,  315. 

30.  In  a  suit  against  the  part  owner  of  a  steamboat,  another  owner  is  a  good  witness 
for  the  defendant    Ibid, 

31.  An  interest  in  the  event  of  the  suit,  alone  renders  a  witness  incompetent  Mar- 
burg e.  Canfield,  iii,  383. 

32.  A  churchwarden  is  an  admissible  witness  in  behalf  of  the  corporation  of  a  charefa. 
Marc  e.  Church  of  St  Martins,  iii,  438. 

33.  The  party  who  calls  a  witness,  and  examines  him  in  -ehief^  can  not  afterwards  ob* 
ject  to  his  competency.    Board  v.  Board's  Heirs,  iii,  478. 

34.  An  attorney  may  be  .called  on  by  his  clients  adversary  to  testify  in  the  cause  in 
which  he  is  employed.    Cox  e.  Williams,  iii,  481. 

35.  A  payee  and  endorser  of  a  note  is  a  good  witness  to  prove  that  he  acted  as  agent 
fer  another  in  taking  the  note  payable  to  himself.    Ibid* 

36.  An  affent  is  a  competent  witness,  in  all  matters  connected  with  his  agency,  without 
a  release.    Martial  o.  Cotterel,  iii,  538. 

37.  A  witness  whose  interest  is  equal,  is  competent    Rid. 

38.  And  his  being  liable  for  costs,  will  not  render  him  incompetent,  if  he  is  at  the  same 
time  aeent    Ibid, 

39.  In  an  action  against  one  executor  of  an  estate,  a  co-executor  may  be  called  as  a 
witness  by  the  plaintiff.    Taylor  o.  Hollander,  iii,  548. 

40.  So  if  he  has  been  discharged  from  his  office  he  is  a  good  witness.    Ibid. 

41.  The  teller  of  a  bank  who  has  overpaid  a  check,  is  a  good.witness  without  release. 
0*Brien  v,  Louisiana  State  Bank,  iii,  554. 

42.  And  so  universally  of  agents  in  the  ordinary  course  of  their  employment  United 
States  Bank  e.  Johnson,  iii,  555. 

43.  An  attorney  is  a.  good  witness  when  he  is  not  called  on  to  disclose  facts  that  came 
to  his  knowledge  when  consulted  in  his  professional  capacity.  Reeves  et  ei.  v.  Burton  el 
al.,  iii,  841. 

44.  In  testing  the  competency  of  a  witness,  the  main  question  is,  whether  the  judg-« 
ment  to  be  rendered  may  be  given  in  evidence  in  a  future  suit  against  him*    /Md. 

45.  A  witness  who  testifies  against  his  interest,  is  a  good  witness.  Levergue  v  Ander- 
son, iii,  846. 

46.  A  witness  is  not  to  be  rejected  because  he  is  a  creditor  of  the  estate  of  the  deAnd- 
knt's  ancestor.    Thompson  e.  Chaveau  et  aL,  iv,  15. 

47.  Nor  because  having  a  mortgage  on  a  tract  of  land  purchased  by  the  plaintiffi  he 
received  from  the  latter  part  of  the  price,  in  payment  of  his  debt,  and  releoeed  his  right 
on  the  mortgage.    Ibid. 

48.  When  the  witness  who  declares  a  fiict  which  will  render  him  incompetent,  states  at 
the  same  time  fiicts  to  restore  his  competency,  his  evidence  cannot  be  rejected.  lil*MickeA 
e.  Fair,  iv,  39. 

49.  The  curator  of  an  estate  is  not  a  good  witness  where  the  legally  of  his  ooodnct  ii 
■t  issue.    Barbineau*8  Heirs  e.  Castille  et  aL,  iv,  204. 

50.  An  agent  is  a  competent  witness  without  a  release.  A  surety  on  a  bond  given  to 
release  property  from  sequestration,  is  not  a  competent  witness.  See  United  States  fiUik 
«.  Johnson,  5N.&  210.    Lane  et  oL  o.  De  Peyster,  iv,  279. 

51.  The  daughter  who  has  received  her  share  of  her  anoeator*8  ■ooceisiont  is  stiU  an 
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Ibcompeient  witness  in  a  suit  ajrainst  the  other  heirs  c^  Che  eQceeisidn.  The  daugfbtar 
may  still  be  responsible  to  the  other  heirs  on  a  final  partition,  if  her  share  exceeds  the 
4isposaMe  portion.    Dangerfield*s  Executor  v.  Thurston's  Heirs,  iv,  499. 

52.  A  surely,  who*  has  released  his  principal,  by  a  novation  of  tbe  debt,  is  still  an  ii^ 
competent  witness  (or  the  principal,  to  establish  the  novation.  Sueh  surety  is  interested  to 
defeat  the  action  against  the  principal;  because,  if  the  latter  is  condemned  to  pay,  he 
would  have  a  ri^ht  to  call  on  the  earety,  who  is  bound  by  the  novation,  for  the  debt  and 
oosts  incurred  by  bis  failure  to  discharge  the  obligation.  Lesaasier,  Curator,  &.c.  e.  Heit- 
uXetiU^  iv,  612.  ' 

^.  Of  the  Rights  und  Dutiee  uf  TFtinssses,  oiui  of  ^  Mode  of  Examination, 

1.  It  is  in  the  discretion  of  the  judge  to  permit  a  witness  who  had  been  attached,  to  be 
examined  after  the  parties  had  closed  their  evidence.  Richardson  o.  Debnys  Sl  Longer, 
Mi,250. 

2.  A  witness  is  not  protected  from  answering  a  question,  on  the  ground  that  he  may 
thereby  make  himself  liable  to  a  civil  suiL  In  questions  of  this  kind  Spanish  laws  oan 
afford  no  assistance.    Planters'  Bank  v.  George,  i,  523. 

3.  The  criminality  of  a  witness  can  not  be  otherwise  proved  than  by  record  of  his' con- 
viction.   Castellano  e.  Peillon,  ii,  710. 

4.  An  attachment  may  issue  to  compel  the  attendance  of  a  witness  without  an  affidavit 
•f  his  materialitv,  where  the  issuing  it  will  not  delay  the  trial  of  the  cause.  Southward 
el  al,  V.  Bowie,  iii,  486. 

5.  A  witness  is  not  to  be  entirely  believed  if  it  be  shown  that  the  facts  related  took 
flace  on  a  difierent  day  firom  that  which  he  statedi.    Flood  o.  Thomas,  iii,  658. 

B.    €f  Ecidence  as  admissible  under  the  Pleadings^ 

1.  Where  there  is  a  written  contract  the  plaintiff  will  bo  allowed  to  resort  to  it,  although! 
he  has  presented  an  account  claiming  less  than  was  stipulated.  Brand  e.  Livaud&is 
tt  al,  i,  482. 

2.  Altliough  the  party  introduces  a  will  emancipating  her,  ^he  may  give  parol  evi* 
dence  of  her  being  born  free.    Beard  o.  Poydras,  i,  256. ' 

3.  An  heir  seeking  to  establish  his  claim,  and  refielled  by  a  charge  of  fraud,  may  prove 
what  was  allotted  to  some  of  his  co-heirs  some  years  before  the  suit  was  brought,  while 
he  was  an  in&nt,  to  show  the  fairness  of  his  present  claim.  Trepagoier's  Heirs  v.  Dum- 
ford,  i,  400. 

4.  Although  in  cases  in  which  the  obligation  of  the  defendant  to  remunerate  is  foondea 
on  negligence  or  fraud,  it  is  incumbent  on  the  plaintiff  to  set  forth  the  charge  in  his  pelLr 
lion,  yet  if  it  be  evident  that  counsel  for  defendant,  had  perfect  knowledge  of  the  charges 
which  they  were  called  on  to  contest,  their  exception  to  the  admissibility  of  evidence  wiU 
not  be  sustained.    Rabton  v.  Barclay  et  a/.,  i,  519, 

5.  If  the  petition  charges  that  there  is  an  error  in  a  release,  being  a  reference  to  a 
mortgage  by  a  wrong  date — it  must  be  read,  if  proved,  and  the  party  lefl  to  establish  the 
mistake  by  legal  evidence.    Elipkins  v.  Salkeld,  i,  597. 

6.  In  an  action  for  separation  from  bed  and  board,  when  adultery  is  at  issue,  a  witness 
«annot  be  asked  tbe  general  character  of  the  defendant  for  chastity,  A.  Trudeau  v,  J.  Le 
Bean  Trudeau,  ii,  414. 

7.  Evidence  that  a  curator  was  appointed  in  1813,  will  be  admitted  under  an  allega; 
lion  that  tbe  appointment  was  made  in  1815.    Pigeau  et  ok  c.  Comniean,  iii,  268. 

8.  Evidence  may  be  given  that  a  partner  endorsed  the  note  for  the  firm,  although  it  be 
not  averred  that  the  partnership  was  a  commercial  one,  nor  that  the  partner  had  authority 
la  administer  its  affairs.    Hodge  v<  Eastio,  iii,  453, 

See  same  title  under  Pjuotick. 

C.    Of  the  Burthen  of  Proof. 

1.  Where  one  party  charges  the  other  with  culpable  neglect,  tlie  person  who  claimy 
the  damage,  is  bound  to  prove  it,  though  it  may  involve  a  negative*  Hicks  and  Wife  e. 
Martin,  i,  687. 

2.  Where  a  defendant,  in  the  course  of  the  transaction  on  which  tlie  action  is  founded| 
has  acted  with  the  plaintiff  as  possessing  a  certain  character,  and  acknowledged  the  title 
hy  virtue  of  which  he  sues,  this  is  prima  facie  evidence  that  he  is  entitled  to  sue;  and  if 
he  is  not,  the  burthen  of  proof  is  then  thrown  on  the  defendant  Prevosty  v.  NiehcJsy  ii| 
U67* 

3.  In  aQ  action  for  property  delivered  to  bailee,  and  not  returned,  the  burthen  of  proof 


m  INDEX. 

«•  l»  the  &etfl  which  eiooae  the  ftifore  to  retCoie  it,  liet  (Ni  the  hftilee.    Niebole  t. 

JUltod,  ii,  17. 

4  The  burthen  of  proof  lies  oo  him  agftiast  whom  preecripCioo  is  pleaded  to  a  right 
«f  paasBife;  he  must  giro  evideBoe  of  such  aeto  as  tal^e  bis  case  out  of  prescription. 
Powers  «.  FoucheTf  ii,  38S. 

5.  The  burthoii  of  proof  lies  on  the  party  who'  has  to  support  his  case,  by  the  proof  «f 
m  fiiet  of  which  he  is  supposed  oognisaDt    Denis  p.  Veaty,  ii,  383. 

6.  An  act  of  barratry  once  proved,  the  onus  of  esUblisliing  every  fact  that  goes  to 
escttse  it  is  thrown  on  the  insurer.    Barry  e.  Louisiana  Insurance  Company,  ii,  400. 

7.  When  the  maker  of  a  note  is  sued,  and  relies,  on  payment  before  endorsement,  or 
any  other  legal  defence,  the  burthen  of  proof  of  the  time  of  endorsement  rests  on  him. 
ChflfieM  e.  Gibson,  ii,  4ia 

8.  Where  the  issue  is  oa  the  life  or  death  of  a  person  once  existing,  the  burthen  of 
proof  lies  on  the  party  asserting  the  death.    M.  &  T.  Gayoeo  de  Lemos  e.  Garcim,  il, 

9.  Dilatory  exceptinas  roast  be  proved  by  the  party  malting  them,  unless  the  affirmation 
on  which  they  rest,  involyes  a  negative.    Aid. 

10.  In  a  suit  lur  settlement  of  a  partnership,  the  partner  who  alleges  losses  most  prove 
them.    Profits  are  always  presumed.    Marques  e.  Vioao,  ii,  515. 

11.  It  is  the  duty  of  an  agent  to  prore  those  fiiots  which  will  discharge  him  from 
tespoasibility  in  not  coUaoCing  debto  put  into  his  hands  for  ooUection.  Collins  el  of.  a. 
Andrews,  iii,  803. 

Id.  The  plaintiff  affirmed  that  the  curate  did  mM  reeeive  a  salary,  and  it  devolved  on 
the  defendants  to  prove  that  he  didi  for  the  negative  which  was  involved  in  the  affirms 
tive  could  not  be  proved.    Marc  «.  Churchwardens  dec.,  iv,  508. 

13.  Where  the  answer  charges  the  judgment  against  the  husband  to  have  been  obtained 
dvnugh  fraud  and  ooUosion,  the  wifo  most  give  evidence  to  pro^  it  was  bona  fide.  Boird 

.  Pigeaux,  iv,  585. 

14.  The  party  who  claims  from  the  owners  of  a  steamer,  for  a  slave  carried  away  in 
ker  uMUt  show  tint  they  could  have  prevented  it    Palfrey  a.  Kerr  «(  dL,  iv,  598. 

D.    Cf  Parti  Efndemce. 
1.  As  4feeting  Wriitem  Evidence. 

1,  fividenoe  of  a  peomise  to  pay  interest  ahaU  not  be  admitted  if  no  mention  is  made 
pf  it  in  the  note.    Toossaint  a.  Delogny,  i,  45. 

^  The  witness  to  a  notarial  act  may  in  certain  csaes  impeach  it  lisnglish  a.  Schons 
H  al^  i,  39a 

3.  Although  the  vendor  avails  himself  of  the  exception  nea  nmmeraU  jMeuaia,  the 
tendee  may  not  gainsay  any  ether  thing  averred  in  the  aet;  particularly  he  shall  not  be 
admitted  to  prove  by  parol  evidence,  that  the  eonsideratioa  was  a  lesser  one  than  thnt 
acknowledged  in  the  deed.    Berthole  a.  Mace,  i,  415. 

4.  ft  is  not  enough  to  prove  that  a  paper,  purportiBg  to  be  an  act  of  aale  under  private 
signature  was  seen  in  the  hands  of  the  adverse  pally,  but  proof  most  be  given  of  ite 
genuineness.    Bradley's  Heirs  a.  Calvit  i,  496. 

5.  When  en  act  is  attoeked  as  fraudulent  or  lalse,  parol  evidence  mast,  of  necessity,  he 
admitted,  not  indeed  to  alter  or  modify  the  contents,  but  to  support  the  troUi  of  the  act 
and  the  good  foith  of  the  parties.    Fouque^  Syndics  a.  Vignaud,  i,  498. 

6.  To  come  at  a  knowledge  of  the  focte  from  which  the  verity  of  the  contract,  and  the 

Eod  faith  of  the  parties  to  the  act  may  be  ascertainod,  oral  evidence  must  be  beard.  The 
ir  may  show  that  a  aale  made  by  his  ancestor  b  feigned.  Qa^ere — Whether  oral  evU 
dence  alone,  unaided  by  any  written  testimony  be  snfficiettt  for  this.  Croiset*s  Heirs  aw 
Gaudet,  i,  49a 

7.  Parol  evidence  cannot  be  received  of  the  irregularity  <»f  the  proceedings  of  a  feroily 
meeting  before  a  parish  judge,  except  only  where  the  record  is  attacked  as  false.  Tregre 
a.  Tregre,  i,  528. 

8.  It  is  agreed,  that  on  snggertkm  of  ftaud,  testimonial  proof  may  be  received  against 
an  instrument:  but  this  can  only  be  regularly  done,  in  cases  in  which  (me  of  the  parties 
to  a  suit  may  be  subjeet  to  injury,  by  such  fraud,  in  rtrbte  and  datms  which  existed  at 
the  time  of  fte  perpetration.    Sides  a.  ATCulloagh,  i.  608. 

9.  A  public  aet  may  be  impeached  by  the  subscribing  witnesses.  Marie  «.  Avart^ 
Heirs,  1,^7.    .  • 

10.  Parol  evidence  ofibred  against  the  oonteote  of  a  bill  of  lading  rejected.  Center  «i 
Voney,  1,683. 
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11.  If  a  slave  be  delivered  on  trial,  parol  evidence  may  be  received  to  show  under  what 
circumstances.    Nichols  v.  Roland,  ii,  171. 

12.  The  prohibition  of  receiving  parol  evidence  against  or  beyond  the  contents  of  a 
written  instrument,  only  extends  to  the  parties — third  persons  are  not  affected  thereby.' 
Barry  v.  Louisiana  Insurance  Company,  ii,  257. 

13.  To  a  bill  of  sale  which  stated  that  the  pure/utitre  (of  whom  they  are  two)  gave  kig 
note  for  1500  dollars,  they  may  show  that  each  gave  a  note  for  750  dollars.  The  pronoun 
hu  implies  the  fact  that  each  gave  a  note,  whid)  roust  have  been  for  750  dollars:  to  pay 
1 500  dollars  in  hit  note  of  hand  is  not  inconsistent  with  two  notes  of  750  dollars  being 
given.    Lalariere  o.  Sanglair  et  al^  ii,  234. 

14.  Evidence  that  what  an  act  shows  to  have  been  a  sale  was  a  dation  en  paiement  is 
evidence  against  what  is  contained  in  the  act,  and  must  not  be  received.  Siullman  and 
Wife  V,  Lacey  et  aL,  ii,  334. 

15.  Parol  evidence  cannot  be  received  to.  prove  that  a  note  which  is  expressed  to  be 
paid  in  dollars,  was  to  be  discharged  in  bank  notes  of  the  bank  of  Kentucky.  Voecbe  v. 
Grayson,  Ii,  415. 

16.  Ambiguity  arising  from  matter  dehor9  the  instrument  may  be  explained  by  piirol 
testimony.    Laron's  Ex.  t>.  Gravier  et  al,,  ii,  448. 

17.  A  part^  to  a  sale  cannot  prove  its  simulation  by  parole,  Detery  v,  Bunle*s  Under 
Tutor,  ii,  515.    Brocard  e.  Camp*s  Curator,  ii,  517.    Copell  v.  Dalton,  iii,  249. 

18.  A  wife  claiming  as  legatee  of  her  husband,  cannot  show  the  simulation  of  a  sale' 
by  parol  evidence.  •  Otnerwise,  when  she  claims  in  her  own  right  Guidry  v.  Grivot,  ii, 
577. 

19.  Plaintiff  may  prove  payment  of  a  written  order  in  &vor  of  defendant  without  pro-* 
dacing  it,  if  the  existence  of  the  order  be  admitted.    Spraggins  e.  White,  iii,  190. 

20.  Parol  evidence  cannot  be  received  from  a  purchaser  at  sheriff's  sale,  to  show  the 
property  was  worth  less  than  the  conveyance  expresses  he  was  to  give  for  it  Balfour  o. 
Gbew,  fti,  257. 

21.  Oral  evidence  cannot  be  given  of  the  contents  of  a  paper  in  the  hands  of  an  adver« 
■try,  without  notice  to  him  to  produce  it  on  the  trial.    Erwin  «.  Porter,  iii,  793. 

22.  A  party  to  a  public  act,  who  has  not  a  counter  letter,  cannot  be  permitted  to  prove  • 
t^t  it  was  feigned  and  simulated.    Rawie  v.  Fennessey,  iii,  810. 

23.  Parol  evidence  cannot  be  admitted  to  contract  written.  Walsh  v.7exada*s  Syndic, 
b,  221. 

24.  Parol  evidence  is  inadmissible  to  show  that  a  payment  was  made,  in  a  nate^  when 
the  receipt  expresses  generally  that  the  debt  had  been  paid.    Chew  v,  Chinn,  iv,  342. 

25.  Parol  evidence  may  be  given,  that  one  of  the  parties  to  an  act  read  it  several  days 
before  he  affixed  his  signature.    Hepp  v.  Parker,  iv,  588. 

26.  Parol  evidence  cannot  be  given  to  contradict  the  date  of  an  authentic  act    Ibid. 

27.  Evidence  may  be  given  to  show  that  money  was  paid  previous  to  the  day  on  which 
the  receipt  is  executed.    Clamageran  v.Sacerdotte,  iv,  608. 

28.  Where  a  wife  binds  herself  as  principal,  she  may  show  the  contract  was  one  of 
BUretvship,  although  she  did  not  take  a  counter-letter,  rili^  o.  Patin  and  Her  Husband^ 
iv,  668.    Louisiana  State  Bank  v.  Rowell,  iv,  266. 

29.  A  married  woman,  who,  jointly  with  her  husband,  purchases  property  from  hec, 
frther,  cannot  contradict  the  act  of  safe,  and  prove  by  Piirol  evidence,  that  the  donation 
of  it  was  contemplated.    Lloyd  v.  Graham  et  a/.,  iv,  672. 

30.  A  commencement  of  proof  in  writing,  is  presented  by  every  instrument  which 
requires  parol  evidence  to  establish  its  reality.  And,  therefore,  where  the  contract  is 
for  land,  if  the  agreement  has  been  reduced  to  writing,  proof  of  its  being  signed  by  the 
parties,  may  be  given  by  parol,  though  it  was  not-made  double.    Pignatel  o.  Drouet,  iv,  3. 

31.  Parol  evidence  may  be  receiv^  to  show  that  the  contract  sued  on  is  not  what  it 
appears  to  be,  but  a  cover  to  an  usurious  transaction.    Perillat  v.  Pueche,  iv,  129. 

32.  A  notary  cannot  be  allowed  to  give  evidence  of  a  party's  declaration  at  the  time  of 
executing  an  act.    Pijeau  9.  Beard,  iv,  563. 

D.    Of  Parol  Evidence  a$  Affecting  ImmmahU  Property. 

1.  Parol  evidence  of  the  sale  of  land  cannot  be  admitted,  though  the  vendee  be  in  pes. 
session.    Graflon  o.  Fletcher,  i,  152. 

2.  It  appearing  that  the  wife  brought  land  to  her  husband,  the  judgment  will  not  be 
reversed  because  parol  evidence  was  received  to  show  that  it  was  brought  in  marriage* 
Robillard  e.  Robillard,  i,  299. 

3.  Parol  evidence  is  not  admissible  to  prove  that  a  grant  to  L.  L«  was  intended  and 
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UDderttood  at  the  time  to  be  in  Iteu  of;  and  to  operate  an  eitinfttishment  of  the  grani  to 
F.  L.,  ttodor  whom  defendant  claima.    Chabot  et  al,  e.  Blane,  i,  377. 

4.  Where  a  aale  haa  been  made  in  a  eoontry  where  it  mij^ht  lawfully  have  been  made 
Terbal,  parol  evidence  mny  not  be  received  of  the  sale  without  proof  of  the  lorn  of  the 
writing.    Toustin  v.  Lncile,  i,  422. 

5.  Oral  evidence  to  prove  that  the  vendee  of  land  did  poaapaf  in  hie  own  name,  apeak  of 
it  as  his  own  property  and  even  offer  to  sell  it,  is  legal  and  pertinent,  where  vendee  pie- 
tends  that  he  purchased  for  aceoant  of  plaintiff  and  offers  to  reconvey  to  him,  on  being 
sued  for  the  price.    Peytavin  v.  Hopkins,  i,  397. 

6.  To  come  at  a  knowledfire  of  the  facts  from  which  the  verity  of  the  contract  and  the 
^Qod  faith  of  the  parties  to  the  act  may  be  ascertained,  oral  evidence  must  be  heard.  The 
heir  may  show  that  a  sale  made  by  his  ancestor  is  feigned.  Queers. — Whether  oral  evi- 
dence alone,  unaided  by  any  written  testimony,  be  sufficient  iot  this.  Croiaet*s  Heirs  e. 
Gaudet,  i,  49a 

7.  In  giving  judgment  the  court  aaid:  ^  It  is  agreed,  that  on  auggeetion  of  fraud,  testi- 
monial  proof  mav  be  received  against  an  instrument:  but  this  can  only  be  regularly  done, 
in  ceses  in  which  one  of  the  parties  to  a  eoit  may  be  sobject  to  injorT,  by  snch  fraud,  in 
rights  and  claims  which  existed  at  the  time  of  its  perpetration.*'  Sides  e.  M^Culloogh,  i, 
€03. 

8.  Parol  evidence  of  ownership,  nnleas  to  establish  that  the  plaintiff  had  acquired  the 
■lave  bv  inheritance,  bad;  but  aa  to  posseesion,  good.    M^Guire  «.  Amelnng  et  td^  ii,  378. 

9«  T^be  rule,  that  the  oMedion  to  ifl^^al  testimooy  was  not  waived  hj  a  failure  to 
except  to  it  at  the  trial,  (3  JHarttn,  253, 353,)  repudiated,  and  that  in  5  JIforftn,  442,  re. 
affirmed.    Babineau  e.  Cormier,  ii,  516L 

10.  Payment  of  the  price  of  real  estate  may  be  proved  by  parolf  but  snch  proof  of  tiial 
feet  will  not  esteblish  there  was  a  sale.    L.  dt  F.  Friqoe  e.  Hopkins  el  oL,  iii,  273. 

11.  A  verbal  power  of  attorney  if  given  in  a  state  where  skves  pass  by  parol,  is  legal 
proof  of  the  authority  under  which  a  written  sale  was  made  in  this  state.  Thatcher  e. 
Walden.  iii,  633. 

12.  When  fraud  is  not  in  iasne,  evidenoe  cannot  be  given  of  the  consent  to  a  sale  of 
elaves.    Gill  v  PhilUps  H  oZ.,  iii,  647. 

13.  Parol  evidence  may  be  reeeived  of  the  diselosnre  to  vendee,  by  the  vendor,  of  m 
redhibitory  vice  in  a  slave,  befere  the  sale.    Dunbar  «.  Skillman,  iii,  51. 

14.  When  delivery  does  not  follow  sale,  parol  evidence  is  admissible  to  show  fftm 
what  causes  possession  was  retained  1^  the  vendor.  WiUams's  Exeenlora  v.  Franklin 
eC  al^  iv,  393. 

15.  The  want  of  a  survey  does  not  ezdnde  parol  proof  of  bonndariea.  Qaycaoe  e. 
Executors  of  Baldwin,  iv,  656. 

3.  O/  tAe  AdmunbiUt^  ef  Pars!  Bmdeme  GeneraOy. 

.    1.  A  marriage  Celebrated  in  North  Carolina  may  be  proved  by  parol  evidence.    White 
eC  aL  e.  Holstein  et  aZ.,  i,  274. 

2.  If  there  be  no  suggestion  of  f^aud  or  simulation,  parol  evidence  can  not  be  admitted 
|o  prove  that  a  deed  was  intended  as  a  collatecal  security.  Spicer  et  aL  v.  Lewis  et  et, 
i,  547. 

3.  Parol  evidence  win  be  received  to  show  that  a  proxy  purchased  land  for  bis  princi- 
pal, although  the  purchaser  took  the  deed  in  his  own  name.    Hall  e.  Sprigg,  i,  557. 

4.  Parol  evidence  may  be  received  of  the  death  of  a  person  where  it  cuws  not  appear 
any  record  was  made  of'^it    Pufbur  v,  Delacroix,  ii,  266. 

5.  Parol  evidence  of  ownership,  unless  to  establish  that  the  plaintiff  had  acquired  the 
•lave  by  inheritance,  bad;  but  as  to  possession,  good.  M*Gttire  «.  Amelung  et  at,  ii, 
878. 

6.  Parol  evidence  may  be  reeehred  to  establish  services  rendered  by  an  attorney  be&re 
a  justice  of  the  peace.    Veeehe  v,  Grayson,  ii,  415. 

7.  To  receive  parol  evidence  of  the  authority  given  by  the  directors  of  the  Louisiana 
Bank  to  the  president  to  sign  the  concordat  of  the  defendant  and  his  creditors,  when  it  is 
shown  that  no  entry  was  made  of  his  authority  in  the  books  of  the  bank,  was  not  ecror 
in  the  district  judge.    Wolfe.  Bureau,  ii,  422. 

8.  Oeal  proof  may  be  introduced  to  establish  the  identity  of  a  person  who  sues  as  the 
beir  instituted  in  a  testament.    Lafbn*s  Executor  e.  Gravier  et  al^  ii,  448. 

9.  Parol  evidence  that  the  sale  in  question  was  not  intended  to  be  an  abeolute  one,  af 
the  deed  expresses,  ought  not  to  have  been  admitted,  in  a  case  where,  although  the  peti- 
lion  contains  a  charge  of  error  or  fraud,  yet  neither  error  nor  ihind  were  pat  in  issne  to 
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the  Jury,  md  ihe  alfeffftUoB  of  tfaem  imist  be  oontidered  aa  abandoned  belbre  the  jury. 
Wall  V.  Hampton  et  al^  ii,  €84. 

10.  Tbe  lading  of  gooda  may  be  proved  by  parol,  if  it  doea  not  appear  there  waa  a  bill 
of  lading.    Giraudel «.  Mendiburne,  iii,  146. 

11.  Latent  ambignity  may  be  eiplained  by  parol  eridenoe.  Fegeau  v.  Cdmmeao,  iii« 
9^ 

12.  If^  after  the  work  ia  commenced,  the  contract  for  which  waa  redoced  to  writing,  a 
•nbaeqaent  agreement  ia  entered  into  by  parol,  it  may  be  proved  by  oral  testimony.  Uom- 
mandeur  e.  Roasel,  iii,  616. 

13.  A  verbal  power  of  attorney,  if  given  in  a  state  where  riavee  paae  by  parol,  ia  legal 
proof  of  tbe  aathority  under  which  a  written  aale  waa  made  in  thte  atate.  Thstefaer  v. 
Walden,  iii,  633. 

14.  Pared  evidenoe  can  not  be  received  of  a  promiae  to  pay  conventional  interest 
Kenner'a  Syndica  e.  Sims,  iii,  748. 


"E,    Cf  the  Confe$9i€n$  and  DicUtrations  of  Ms  i'torftes  and  tf  7%ird  Psrssns* 

I.  Conversation  of  a  party,  while  a  compromise  is  in  view,  admitted  to  prove  a  faet^ 
Delogny  v.  Rentoul,  i,  55. 

3.  A  roan*8  own  aUegationB  on  the  record  are  the  highest  evidence  sgainst  him:  the 
eflbct  of  them  cannot  be  destroyed  or  weakened  by  any  contradictory  evidence.  Delacroix 
n.  Prevost*s  Eaecirtors^  i,  4S3. 

3.  The  admivsion  of  a  party,  that  he  is  one  of  the  partners  of  a  firm,  may  be  received  * 
m  evidence,  although  it  appear  that  written  articles  of  the  partnership  exist  which  have 
not  been  called  for:  mliao  in  a  contest  6e<iseen  partners.    Drane  s.  Farrow,  i,  75. 

4.  Declarations  of  the  father  of  the  age  of  the  child,  are  good  evidence  of  it,  if  made 
before  the  cause  of  action  aiose.    David  v.  Sittig,  ti,  418. 

5.  Declarations  of  the  vendor,  out  of  the  presence  of  the  vendee,  may  be  given  in 
evidence  against  the  Utter.    Guidry  e.  Grivot,  ii,  577. 

6.  But  tney  are  no  evidence  of  fraud  in  the  latter.    Jbid, 

7.  The  acknowledgments  of  the  vendor  in  the  deed  of  sale,  are  evideaes  against  a  sub- 
sequent vendee.    Martin  9^  Curtis  et  oLf.  iii,  33. 

8.  The  acts  of  a  party  are  jpood  evidence  when  they  make  a  part  of  the  re$  getta, 
fiedford,  Breedlove  i,  Robeson  e.  Jacobs,  iii,  379;  Ponsony  s.  DebaiHon  et  td^  iii,  824. 

9.  Between  creditors,  the  acknowledgment  of  their  solvent  debtor  is  prima  facie  evi- 
denoe of  the  debt    Armor  v.  Cockbum  et  al^  iii,  433. 

10.  Where  the  title  of  slaves^  alleged  to  be  given  by  the  frther  to  the  son-in-hiw,  in 
consideration  of  marriage,  is  at  issue,  declarations  of  the  wilb  are  net  good  evidence^ 
Bray  e.  Cunraiing,  iii,  SSd. 

II.  If  a  suit  be  brought  to  recover  sbves  whieh  are  named  in  the  petition  of  the 
plaintifi^  and  the  defendant  admits  that  he  is  in  possession  of  slaves  as  designated  in  the 
petition,  it  is  prima  facie  evidence  the  sieves  sued  for,  and  possessed,  are  the  same. 
Johnson  v.  Field,  iii,  690* 

12.  A  party  cannot  give  his  own  conversation  in  evidence.  Pierre  v.  Williams;  iii, 
713. 

13.  Any  legal  evidence  nMy  be  offbred  in  support  ef  the  oenfeseioB  of  an  insohent; 
that  he  owes  one  of  the  creditors  in  the  eoncurea,    Sabaticr  etaLv,  Their  Creditors,  iv, 
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14.  Evidence  of  the  declarationa  of  the  vendor  and  vendee  relative  to  the  hire  of  Ihe 
property  alleged  to  have  been  fraudulently  sold,  made  two  yoars  afUir  the  act  of  sale,  is 
inadmisaible  to  prove  the  natare  of  such  sale.  Palfrey^a  Syndic  e.  Francois  et  aZ.,  ir, 
609. 

15.  The  declarations  of  the  party  who  makes  a  stipulation  pour  autrui  can  not  be 
given  in  evidence.    Dismokes  et  al.  e.  Musgrove,  iv,  55o. 

16b  The  letters  of  third  persons  are  not  evidence.    Chain  v.  Kelso,  iv,  236. 

F.    Of  Books  of  Account  and  of  Vouchero. 

1.  In  a  contest  as  to  the  legitinaey  of  claims  amon^  ersditcmi,  the  eonfMlon  of  the 
insolvent,  or  the  boohs  of  insolvent  whieh  had  been  witbhoMen  from  the  qmdics,  make 
no  proof  except  as  to  his  liability  to  pay.    Menendex  v.  Syndics  of  Laiionda,  i,  121. 

2.  Either  party  has  a  right  to  have  the  other's  books  of  aeeooBl  brooght  into  eoort 
with,  due  notice.    Godel  v.ltf*LaaahaBk  ii,  703. 

3.  Books  of  account  are  not  in  themselves  evidfloce  in  ftvw  of  thaw  who  keep  theoi. 
Syndics  of  Johnson  e.  Breedlove  et  al^  ii,  728. 
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4.  Vonchen  filed  by  an  executor  in  support  of  his  account  are  prinui  faeie  evidoice 
of  its  correctneti.    Casanovichi  et  al,  v.  Debon  et  aL,  ii,  754. 

5.  Insolvents*  books  not  admissible  in  an  action  between  creditors.  Canfield  &,  Dixon 
9,  Maher  et  aL,  iii,  264. 

6.  Partnership  books  are  good  evidence  between  partners.    Jordan  t>.  White,  iii,  S15. 

7.  Merchants*  books  are  not  in  themselves  evidence  against  merchants.  Herring  v. 
Levy,  iii,  330. 

8.  Merchants*  books  are  evidence,  on  proof  of  the  derk*s  handwriting  and  his  death; 
bnt  extracts  from  them  are  noL    lUd. 

9.  If  a  party  ts  bound  to  fumUh  an  aeemaUt  his  adversary  msy  nse  that  part  of  it 
which  is  against  him,  without  being  compelled  to  admit  the  items  in  it  that  are  in  his 
&vor.    Smith  «.  Harrathy,  iii,  559. 

10.  An  account  referred  to  in  a  deed  of  partition,  is  evidence  sgainst  the  heirs.  Gill 
«.  Phillips  et  al^  iii,  847. 

11.  The  handwriting  of  a  clerk  who  is  dead,  in  entries  in  his  employers*  books,  may 
be  proved.    Hunter  e.Smitli,  iii,  868. 

12.  A  bankrupts  books  are  evidence  of  fraud  as  against  himselC  Marmiche  «.  Com- 
magere  ef  ol.,  iv,  103. 

6.    Cf  Evidence  and  Proeeedingt  on  a  Different  Suit  or  on  a  Former  TViaU 

1.  The  record  of  a  former  suit  between  the  parties  is  evidence,  although  it  was  dis- 
.  missed.    Bore*s  Executor  e.  Quierry*s  Executor,  i,  284. 

2.  The  record  of  a  suit  in  which  there  was  judgment  against  his  principal,  is  not  su& 
ficicnt  to  settle  the  question  of  damages  between  surety  and  plaintiff.  Lartigue  v.  Bald- 
win, i,  356. 

3.  A  deposition  taken  in  a  suit  sgainst  one  of  two  defendants,  cannot  be  read  in  a  suit 
■gainst  both.    Hatton  9.  Stillwell,  ii,  76. 

4.  A  judgment  in  a  suit  by  attachment  is  evidence  of  the  debt  in  another  suit  brought 
in  the  same  stste.    Gray  e.  Trafton,  ii,  189. 

5.  If  a  case  be  remanded,  with  the  view  of  correcting  a  partial  error,  the  district  judge 
acts  correctly,  in  assuming  a  former  report  of  referees  not  excepted  to,  as  the  state  of 
the  accounts  between  the  parties,  and  in  ordering  a  partial  reference  only,  with  a  view 
to  comply  with  this  decision  of  the  Supreme  Court    Parquin  e.  Finch  el  al^  iii,  11. 

6.  A  party  who  has  taken  no  step  to  bring  in  a  witness,  cannot  use  his  testimony 
taken  down  by  the  dork  in  another  case.    Hunter  v.  Smith,  iii,  868. 

7.  The  defendant  may  offer  in  evidence  his  own  answers  to  interrogatories  propounded 
to  him  by. the  plaintiff  in  a  former  suit    Ibid,  497. 

8.  Where  a  witness  is  dead,  ill,  or  cannot  be  brought  into  court,  his  evidence  token 
down  on  a  former  trial  in  the  cause  may  be  read  in  evidence.  Miller  e.  Russell,  iv,  2C6; 
ilennen  e.  Monro,  iii,  350. 

9.  Testimony  token  under  the  act  for  perpetuating  it,  if  it  be  reduced  to  writing  by 
the  attorney  of  the  party  applymg  for  it,  will  be  rejected.  Mayer  9.  Gillard*s  Heirs,  Iv, 
254. 

10.  To  repel  the  plea  of  coverture,  the  wife*s  petition  to  be  admitted  as  heir,  accom- 
panied by  the  husband's  authorixation,  is  admissible.    Flower  v.  0*Connor,  iv,  617. 

H.    Cf  Authentication  of  Recordo  and  Documento  from  other  Countriee^  and  of  Printed 

Statutee, 

1.  The  signature  and  official  capacity  of  a  notary  in  a  foreign  country  may  be  proved 
by  a  witness  who  knows  him  to  be  a  notary  de  facto.  Las  Caygas  o.  Larionda*s  Syn- 
dics, i,  245.  ' 

2.  Answers  to  interrogatories  received  by  the  mayor  of  New  York,  and  accompanied 
by  the  certificate  of  the  governor  and  the  seal  of  the  sUte,  are  sufficiently  authenticated. 
Woolsey  o.  Psulding,  i,  727. 

>  3.  A  Spanish  notarial  instrument,  attested  by  three  noUricsof  the  district  and  the 
constitutional  alcalde^  with  a  certificate  of  the  American  consul,  received  in  evidence,  on 
proof  of  the  handwriting  of  the  notaries.    Ferrers  e.  Bosel,  ii,  67. 

4.  The  capacity  and  signature  of  a  justice  of  the  peace  in  another  state  to  the  jurat 
of  an  answer  to  interrogstories  is  not  to  be  certified  as  the  record  of  a  court  under  the 
act  of  congress.    Gitxander  v.  Macarty,  ii,  73. 

5.  A  certificate  of  a  record  of  judical  proceedings  in  another  stote,  ought  to  contain 
intrinsic  evidence  of  the  official  capacity  of  the  person  who  oertifiep.  Kirkland  v.  Smith, 
ii,  724. 
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'■  €.  Affidavits  made  before  a  notarj  in  New  York,  are  not  sufficiently  authenticated  by 
his  seal.    Hicks  «.  Duncan  et  al ,  iii.  306. 

7.  Whether  the  printed  statutes  of  another  state  are  evidence:  Qutfre.  Wakeman  v. 
Marquand  et,  aL,  iii,  535. 

8.  But  they  are  when  the  copy  introduced  has  been  sent  by  the  execotive  of  the  state 
where  they  were  passed  to  the  governor  of  this,    flid, 

9.  The  common  law  of  a  sister  state  may  be  proved  by  parol.     Ibid, 

10.  The  copy  of  the  probate  of  a  will  is  the  copy  of  a  judicial  proceeding,  which  most 
be  certified  under  the  act  of  congress  of  1790.    ml  four  e.  Chew,  iii,  639. 

11.  Foreign  records  must  be  proved  according  to  the  act  of  congress.  Johnson  v. 
Rannels,  iv,  86. 

12.  A  will  need  not  be  probated  in  this  state,  when  used  merely  as  evidence  of  title. 
Rid, 

13.  The  record  of  a  court  of  chancery,  in  another  state,  certified  by  the  clerk,  with  the 
attestation  of  the  chancellor  that  the  certificate  is  in  due  form,  is  legal  evidence.  Scott 
e.  Blanchard,  iv,  524. 

I.    Of  the  Admi$nlrilihf  and  mfeet  of  Judgmenu^  ifc, 

1.  The  sentence  of  a  foreign  court  of  admiralty  is  conclusive  as  to  the  national  cborac* 
ter  of  the  ship.    Blanque  o.  reytavin  et  ol^  i,  271. 

2.  The  record  of  a  former  suit  between  the  parties  is  evidepcc,  although  it  was  dis- 
missiid.    Bore*s  Executor  v.  Quierry^s  Executors,  i,  284. 

3.  A  judgment  in  favor  of  an  Indian  woman  of  the  Natchez  tribe,  to  which  none  of 
the  present  parties  was  a  party,  not  admissible  in  evidence.  Ulzerre  ei  al,  v.  Poeyfarr^,  i^ 
626. 

4.  The  record  of  the  conviction  of  a  slave  cannot  be  otTored  in  evidence  against  the 
owner  in  a  civil  action  against  him  for  the  damage  resulting  from  the  criminal  act  of 
the  slave.    Steel  e.  Caseaux,  i,  64 1. 

5.  The  judgment  obtained  by  a  minor  against  his  tutor  is  evidence  of  his  claim  on  the 
tutor's  property  sold  to  a  third  person.     Bernard  et  al.  v.  Vignaud,  i,  650. 

6.  The  record  of  a  suit  is  legal  evidence,  although  proco<Klings  were  not  continued  till 
a  judgment  was  had.     Barlow  e.  Dupuy,  it,  512. 

7.  The  record  of  a  suit  against  a  debtor,  in  which  judgment  was  rendered  for  an  inter-, 
vening  creditor,  is  sufficient  proof  of  the  said  creditor*s  claim.  Hodge  v.  Morgan,  ii« 
592. 

8.  The  mention  in  the  judgment  of  a  court  before  whom  a  debtor  is  discharged,  that 
he  touk  the  oath  required  by  law,  is  evidence  of  the  fact    Brainard  e.  Francis,  ii,  624« 

9.  The  record  of  a  slaveys  conviction  of  theft,  cannot  be  read  in  a  suit  between  other 
parties.    Lewis  v.  Peytavin,  iii,  2U9. 

10.  The  pariiih  Judge  who  received  the  8herlfi'*s  bond  is  a  good  witness  to  prove  its 
oontents  in  case  or  loss.    Villere  v.  Armstrong  et  a/.,  iii,  212. 

11.  A  record  is  the  best  evidence  of  what  was  done  in  a  cause,  and  it  cannot  be  con- 
tradicted by  parol.    Williams  o.  Hooper,  iii,  264.  , 

12.  A  power  of  attorney,  executed  before  a  justice  of  the  peace  in  another  state,  is 
not  a  record  or  a  judicial  proceeding,  under  act  of  congress.  Farblim  v.  Murphy,  iii» 
319. 

13.  The  sentence  of  a  foreign  court  of  admiralty  is  conclusive  on  the  matters  on 
which  it  decides.    CucuUu  e.  Louisiana  Insurance  Company,  iii,  620. 

14.  But  in  an  action  between  the  insurer  and  insured,  the  court  may  examine  whether 
the  tribunal  which  condemned  was  rightfully  constituted  by  the  law  of  nations.    Jbid, 

15.  But  the  regularity  of  its  proceedings  cannot  be  inquired  into.    Jbid. 

16.  When  the  judgment  of  a  criminal  court  is  the  foundation  of  a  civil  suit,  it  maj 
be  given  in  evidence  thereon.     Pariah  of  Orleans  o.  Morgan,  iii,  721. 

17.  A  sentence  rendered  in  the  court  of  admiralty*  which  is  appealed  from,  does  not 
prove  a  falsification  of  the  warranties  contained  in  the  policy.  Zino  v.  Louisiana  Ins. 
Company,  iii,  746. 

18.  A  parly  may  use  as  evidence  any  docnment  filed  in  the  case.  Hunter  e.  Smith* 
iii,  868. 

19.  The  order  of  a  court  of  probates  for  appointing  a  curator  is  evidence  of  that  ap- 
pointment, between  persons  not  parties  thereto.    Thompson  e.Cavcau  et  aL,  iv,  15. 

20.  When  the  party  offering  a  record  in  evidence,  alleges  it  to  be  incomplete,  and 
offers  a  transcript  of  the  part  omitted,  the  court  may  receive  both  as  proof  of  tlie  whole 
record.    Deamukcs  et  al,  v,  Musgrove,  iv,  553. 
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31,  Thtt  TMoird  of  a  mt  biomfbt  by  tl|e  ptft^  w]io  faM-  madkm  «ome^noe  ftr  the 
bene6t  of  another,  may  be  given  in  evidence  to  ahow  aa  intention  to  revoke  tbo  gifti 

22.  Judgment  obtained  by  the  wife  againjit  the  husband  ia  evidence  of  the  debt  in  «t 
]|fjM)tli9oary  acUoOi^    Beard  «.  Pijeauz,  iv,  59&. 

23.  The  faith  and  credit  due  to  the  judgment*  of  thooeorta  of  other  atatea  of  tbeUoiany 
extends  as  well  to  th^ir  oomp^tenojF.'M  t«  the.  cgrrecUesa  of  the  mattera  deciited  by 
^jbf^    H«M|8e  V.  Crofty  iv,  G74. 

24.  The  sentence  of  a  eourt  of  probates  admitting  a  wiU  iitprimfl^JoeU  binding-*  Doiu 
^foa  ck,  WinVsr,  iv,  475, 

25.  The  copy  of  a  sheriflfs  deed  is  no  legal  evidence  till  the  absence  of  the  ociginsl 
be  af  coiinled  fi»9.    IML 

26.  A  sheriff's  deed  roost  be  supported  by  a  judgment.    JbitL 

1.  The  signature  of  a  former  Spanish  governor  proves  itself.    Hajee  e.  Bcrvickv  i,  51. 

2.  Clerk  cannot  certify  a  judgment  in  any  other  manner  than  by  giving  a  copy  of  it 
Kersharo  v.  Colli pe^  i«  Sf. 

9.  Signature  of  an  officer  to  a  bond  he  is  boqnd  by  law  to  takci  proves  itsel£  Wood  cf 
tfi.  e.  Fitx,  ii,  90. 

4.  Ader.a  iustioe  is  out  of  office,  ho  has  no  more  right  to  certify  copies  of  papers  Chan 
any  other  individual:  the  presumption  of  faith  which  the  law  attaches  to  his  certificate, 
while  he  is  in  the  discharge  of  the  duties  appertaining. to  his  office,  because  the  law  pr» 
aqmes  it  given  under  the  responsibility  attached  to  that  situation,  no  longer  exists  wbea 
the  individual  ceases  to  act  in  that  capacity.    Gaitlard  v.  Ancelline,  ii,  13v. 

5.  A  clerk  cannot  certify  to  the  contenla  of  a.papiBr  in  his  possession;  he  most  give  a 
eopy.    Srooot  et  qL  v.  Russell,  ii,  532. 

6.'  Certificate  of  notary  under  the  aet  of  1821,  is  not  evidence,  unless  the  forms  pre- 
accjbed  by  statute  have  buen  strictly  pursued*    Fougard  v.  Tourregaud,  iii,  130. 
But  if  received  without  objection,  it  is  legal  evidence.    Jhid, 

7.  The  attestation  of  a  parish  judge  is  legal,  although  ho  subscribes  himself  A  B  jndge, 
and  not  A  B  parish  judge.    Exnicios  »  Weisss.  iii,  19^ 

8.  A  parish  judi{o*8  certificate  tliat  a  sheriflf*s  bond  has  been  executed,  with  the  ooo» 
OUrrenco  of  the  justices,  is  evidence  that  the  sureties  were  spproved  by  them.  White- 
faurst  o.  Hickey  st  a^.,  iir,  109. 

9«  The  courts  of  this,  state  most  reoogpise  the  capacity  of  the  magistiiatos  of  the  difl 
ft/ent  parishes,  appointed  by  the  governor  with  the  approbation  oi  the  senate.  Tbeir 
oertificate  will  not  be  rejected,  because  not  dated  in  the  parish  of  their  function;  this  fact 
wiH-  generally  be  presumed.    Despau  ti  al»  v.  Swindlpr,  iii,  306. 

10.  Where  the  copy  of  the  record  of  a  suit  is  introduced,- without  the  judge*s  signa- 
ttire  to  the  judgment;  and  another  copy  of  the  judgment  is  obtained  and  filed,  with  the 
signature,  the  record  will  then  be  taken  as  complete  and  soUientic,  especially  where  the 
date,  amount,  and  number  of  such  judgment  corresponds  with  the  other  parts  of  the  ro> 
oord.    Dangerfield*s  Executrix  o.  Thruston*s  Heirs,  iv,  499. 

Lir    Of  Pkm$  and8itrv*y§, 

1.  A  plat  certified  by  the  surveyor-general,  of  the  province  of  Lodtsiana,  as  bsvrog 
btan  executed  by  one  of  his  deputies,  and  since  regularly  registered  in  the  land  office,  is 
good' evidence  of  title.    Litdiworth  et  al»  o.  BnrtcU  et  nl.  iii,  252. 

2.  Plots  of  survey,  unless  issuing  with  the  title,  or  assented  to  by  one  of  the  parlies,  do 
not'mal[e  evidence  per  se.     Mi'lligan^s  Heirs  v.  Hargrove,  iii,  861, 

3;  The  copy  of  a  plan  certified  to  have  ccen  taken  from  the  original,  by  a  surveyor 
net  in  possession  of  the  original,  is,  not  legal  evidence.    AAltaudon  «.  Sanitfa,  iv,  78. 

•  •  

M.'    OfthM  ff^  €f  StgnatureB^  and  egcetmtum  of  Wriiien  Doeufiuntw  not  amik§miic. 

1.  A  witness  who  never  saw  the  party  write,  but  has  fre<}nently  corresponded  with  hin^ 
mi^  prove  his  hsndwriting.    Clay 'a  Syndics  v*  Kirkland,.i,  268. 

£  So  of  a  witness  who  is  Amiliar  with  his  handwriting.  Las  Caygas  v.  Larkoda*! 
Syncjics,  i,  376. 

'  dr  The  signatures  of  the  Spanish  governors  in  Louisiana,  on  instmments  deposited  is 
^e  archives,  are  matter  of  public  notoriety  as  well  as  their  capacities.  Jones  s.  Gale^ 
Curatrix,  i,  308. 

4.  Wten  the  papty  does  not  fbrmally  deny  his  signature,  it  may  be  proved  by 
Lynch  o.  Fostlethwaite,  i,  540.   . 
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&  When  we  bovs  nol  the  gmnnA  ttiSif  'MUf  4f  a-wittMit  hw  adkad  kMnlion  IfaM 
he  believes,  raiees  only  a  flight  preeumption,  which  movetb  not  at  alL  'WaUMMi  o.  JI*Ai> 
itCer,  i.  573. 

6.  It  ie  no  objeetioti  to  the  reading  of  an  imtnimeDt,  that  the  witneae  who  ptovee  tbo 
party's  htndwriting  (bie  mother's)  was  yotttig  at  tbetime,  that  she  has  been  dead  long 
ago,  and  that  he  dMs  not  well  read  handwriting.    Wyoheo.  Wyohe,  ii,  lifi. 

7.  The  testimony  ef  the  sabscribing  witaeeses  cannot  be  insisted  on  if  he  be  oot  of 
thestste.    Viner6  0.  Armstrong  «t«lH  iii,  919. 

8*  Proof  of  thesigmtore  of  the  witness  to  an  instrnoiant  does  net  estebUsh  that  of  the 
obligor.    Dismukes  et  aL  e.  Masgrove,  ir,  153. 

The  witnesses  eignatate  may  b6geDnine,yelthlit  of  the  party  whose  not  it  attests  may 
he  not  so.  He  who  offers  the  inttrament  must  eatsMish  the  fact  itself  and>not  leave  it  >a 
matter  of  infeienoe  from  another  fbct  with  which  it  is,  orotaabl^t  not  neoBwaf ily  connect- 
ed, as  io' the  ease*  of  provingtbe  witness's  signature.    Aid,  . 

K.    Of  C9pU$, 

1.  An  authenticated  copy  of  m  ectiveyanoe  from  the  pariah  judge,  of  property  sold  by 
him  under  execution,  in  pomoanoe  of  the  d6th  section  of  the  set  A  1807,  e.  *1,  is  not  ad-^ 
missihie,  inasmach  as  the  original  is  ia  the  -hands  of  the  party,  iMt  of  the  jodge,  and  is 
the  best  evidence.    Collins  *«.  Nichola  H  eU  i,  50. 

S.  A  certified  copy  of  a  sale  under  a^.)b.,eaeeQled  by  the  sheriC  efieied  by  pkintiff 
In  the  opening  of  his  casoi  oeght  not  to  be  rejected  as  evidence,  er  an  allegation  that  ii 
differs  from  b  paper  in  the  hands  of  the  adverse  perty  which  he  dsils  the  original.  Pagfk 
f»rin«.iHoph!ne,  i,9»7. 

3.  If  tlie  copy  of  a  private  deed  be  received  in  eridenoe,  its  efieet  will  he  the  same  ^ 
flm'drigioai.    Pannet «.  Ose «  ei.,  it,  Si&, 

4.  The  copy  of  a  copy  is  not  good  evidence  witho«t  aeoonnting  ftg  theabsMioe  of  het^ 
ter  pr«*or.    Iiorwtad  e.  Oveen  d(M^  iii,  496. 

5.  An  mstvumeot  purporting  to -he  a  eopy,  wanting  the  sigaatQre  of  the  netafy  or 
parish  jud^e,  is  not  authentic:  but  if  the  eriginal  be  ofiked,  it  cannot  be  refused.  Prion 
•.  Adams^iii,Tt]. 

6.  A  copy  from  a  regbte#*s  oftoe  in  another  state,  does  not  dbpeeae  with  the  prodne* 
thin  or4he  original  deed.    CUeman  el  ^  e.  Breaod,  iii,  8U. 

7.  A  copy  of  a  mortgage,  not  made  by  the  proper  officerr  will  not  snffioe  in  an  aetacta 
against  a  third  possessor  under  the  old  Code.    Poydras  «.  Hiriart,  iv,  89. 

8.  A  eopycanneC  be  given  in  evidence,  When  the  opposite 'party  has  pnedneed  the  ori- 
ginal  under  notloe.     Dean  v.  Camafaan,  iv,  933.     . 

9.  When  the  original  has  not  been  in  possession  of  the  party  offering  tiie  copy,  the 
psoef  of  loss  whioh  will  authorise  the  inCrodiiction  of  the  latter  ss  evidence,  mnst  depend 
on 'the  particohff  cirenmstancesof  the  ease.    Tale  e.  Fenne,iv,  d48< 

O.    Cf  Lo$9  ef  Wriiingt  and  Parol  Protf  o/  ihe  CimtenU  of  Writien  JDoaumenU, 

>1*  if  s  doeoment  be  in  tlie  hands  of  a  person  whose  inlcwst  it  is  to  conceal  it,  he  need 
not  be  summoned  to  produce  it,  and  evidence  of  its  oonients  .wUl  be  leeeived.  Slockdaflh 
e.  fiseant,  i,  98a 

•9.  The  rem«ne«ation  of  a  widow  mode  befbre  a  notai^y  in  St  Domingo  aHowed  to  be 
proved  by  a  single  witness  who  was  pMeenl  at  the  act^  when  the  papers  of  the  notarf 
Mkvoheen  destmyed  by  Urs.    Feivye*  Legras,  1,^88. 

3.  Qiuwa  Whift  tiie  proof  of  hm  required  by  hm  is.    Nsgel  v.  Mignot,  i,  604. 

4.  The  decrees  of  the  governors  of  Lonistuna,  snd  ofdiminoes  of  tlie  Ktogs  ef  Franee 
are>net  snseeplibleof  proof  by'  witnesBss,  rnitil  the  teae  or  destruetien  of  the  originals,  and 
absence  of  co;>ie8  be  estiblisbed.    Uliere  et  ai,  v.  Poeyfarr6,  i,  'SSSL 

5.  A 'wltneBa  swearing  that  a  paper  writing  was  onoe  in  hie  pBBieBBhm,end  that  he  did 
tk>t  know  what  waa  beeome  of  it,  Is  not  sufficient  proof  of  the  loss  of  the  written  title  to 
authorige  the  introduction  of  aeoondary  evidence.  He  who  has  lost  his  titles  wHbont 
Mnr  aMeto  show  anjr  fact -to  which  their  loss  can  be  aecvibed,  er  proving  an  overpower- 
ing  force,  ia  not  permitted  to  resort  to  parol  testimony  to-eslablhih  their  existenoe  ~~'' 
eootenis.    Aoheiiaow  «.  Kiucw*  ii,  438. 

6.  The  testimony  of  a  single  witness  suffices  to  prove  the  ibMoitons -event  whereby 
Ibst  a  title  ^rmhig  literal  'proof,  the  ot^ect  ef  whieh  eseteds  500  dolhivs  in  valae.  But 
peiiiaps  two  witnesses  wodld  he  necessary  to  prove  ite  cebtenta.  ¥annevgbt  e.  FoeeaMOt 
et  tfi.,  ii,  480. 

7.  An  extfieli  f#em  Hie  beehe  in  Jv^hieh  gaattts  were  Ncovded,  caniwt  be»gieen  ia  evi- 
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dcsce;,  ontil  41m  ibMoee  at  tlw*  ^juA  be  ntmbcJariij  aeooutod  ibr.    Koiimii*0  Hein  9, 
Smilb  cf  «i^  iU  524. 

8.  The  vendee  may  offer  the  notary,  before  whom  the  nle  was  made,  to  prove  that  the 
▼eodor  had  in  bi»  poaeeaaion,  the  act,  ondcr  whicb  he  cbimed  title  1o  the  aUvea  aoU,  and 
to  which  a  reference  wan  made  in  the  saJe.    Carian  v,  Rieffcl,  ii,  760. 

9.  If  the  Bteaniboat  be  deatrojed  by  fire,  and  tlie  clerk  ia  dead  who  kept  the  boiAa, 
parol  evidence  of  the  oontenta  of  them  may  be  received.    Jordan  v.  White,  iii,  315. 

10.  Every  iotereated  party  may  demand  the  production  of  a  paper  in  the  hands  of  9. 
third  peraon.  and  is  bound  to  do  so,  before  he  may  ofier  evidence  of  its  oontcntj.  Garden 
9.  Fisk«  iii,  885. 

11.  Parol  evidence  of  the  contents  of  a  deed  cannot  be  received,  without  proof  of  its  loss 
or  destruction.    Lewis  <t  «i.  v.  Beatty,  iv,  519. 

II.  The  cireomstance  that  N agent  and  his  wife,  to  whcmi  the  ori|riiia]  had  been  con- 
fided, had  removed  to  Texas  and  probably  carried  the  deed  with  them,  decided,  to  be  not 
sufficient  to  authorise  plaintiffs  to  prove  its  coDtents  as  a  lost  paper.    Ibid. 

P.    Of  Evidence  Generally, 

1.  Party  not  allowed  to  atoltify  hiinael£    Yocom  «.  Roy,  i,  140. 

2.  If  a  note  endoraed  over  far  collection  be  returned  to  the  endorser,  and  his  lair  title 
to  it  be  supported  by  evioence,  it  may  be  admitted  aa  evidence  in  a  suit  founded  oo  a  con- 
tract in  which  it  was  given.    Delink  n.  Gaines,  i,  316. 

3.  The  commission  of  a  tortious  oct  is  no  evidence  of  a  promise  to  repair  the  injury  by 
paying  damages.    Foater  §t  aL  «.  Dupr6,  i,  333. 

4.  If  there  be  a  standing  account  between  two,  and  one  of  them  produoea  his  owa 
diecks  out  of  bank  payable  lo,  and  with  the  receipt  of  the  other  on  them,  he  will  be  enti- 
tied  to  credit  for  these,  unless  it  be  shown  that  the  checka  were  given  for  some  other  dis- 
tinct claim.    Joublanc*s  £brocutors  v.  Debcroix,  i,  403. 

5.  A  letter  written  by  the  vendors  the  day  previous  to  the  sale  of  goods  by  them,  stat- 
ing that  they  had  failed,  ia  nut  Icgnl  evidence  against  the  vendee  to  impeach  the  validity 
of  the  sale.    Crocker  et  al,  v,  Ainsleo  et  oi.,  i,  413. 

6.  If  the  subscribing  witness  to  a  deed  reside  out  of  the  state,  his  handwriting  being 
proved,  the  deed  will  be  read.    Lynch  o.  Postlethwaite,  i.  540. 

7.  A  report  subscribed  by  a  witness  may  be  read  in  order  to  weaken  his  testiroooy  by 
showing  discrepancy.    Ibid, 

8.  Hearsay  is  no  testimony.    Ibid, 

■    9.  One  cannot  be  charged  with  gooda  on  the  testimony  of  a  witness  who  was  present 

when  they  were  contracted  for,  though  not  at  their  delivery.    DaTu  «.  Trumbull  ef  aZ., 

1,551. 

^  10.  Although  a  deed  may  be  Toid  as  to  the  tranafer  of  the  vendor's  right,  it  may  be 

resorted  to,  as  evidence  of  the  quantity  of  land  of  which  the  apparent  vendee,  with  the 

consent  of  the  owner,  took  possession  against  a  stranger  without  the  least  color  of  title. 

Bernard  v.  Shaw,  i,  697. 

11.  A  writing  produced  by  a  party  is  a  beginning  of  proUf  against  him.  Laxane*s 
Executor  e.  PcyUvin,  ii,  25;  Mure  v.  Rogers's  Heirs,  ii,  321. 

12.  A  party  cannot  complain  of  the  withdrawing  of  a  paper  which  has  been  received 
in  evidence,  if  he  acoorapaniea  his  objection  by  the  declaration  tiiat  be  doea  not  intend 
to  make  uae  of  iL    Livingston  e.  Herman,  ii,  40. 

13.  A  Spanish  noterial  instrument  attested  by  three  notories  of  the  district  and  the 
constitutional  alcalde,  with  a  certificate  of  the  American  consul,  received  in  evidence,  on 
proof  of  the  handwriting  of  the  notories.    Ferrers  e.  Bosel,  ii.  67. 

14.  He  who  alleges  ill  faith  u  bound  to  the  strictest  proof,  for  the  presumption  is 
against  him.    Fort  and  Wife  «.WeUyer  ei  <i2.,  ii,  117. 

15.  English  books  upon  evidenoe  aiithoritutively  adopted.    Curtis  v.  Graham,  ii,  312. 

16.  The  defendant  may  read  a  deed  from  his  vendor,  to  establish  any  fiu^t  which  it 
will  l^O^'y  prove.     M.  i  F.  Gayoso  de  Lemos  v.  Garcia,  ii,  469. 

17.  The  subscribing  witness  to  an  instrument  must  be  produoed,  or  his  absence  ao- 
oounted  for.    Lubartiw  e.  Gerbeau,  ii,  527. 

18.  A  payment,  though  of  more  than  five  hundred  dollars,  can  be  proved  ^by  a  single 
witaess.    Pannel  e.  Coe  ei  al.,  ii,  562. 

19.  When  a  record  is  admitted  which  oontoins  within  it  evidence  that  is  legal,  and 
that  which  is  not  so,  it  will  be  presumed  to  be  admitted  to  estoblisfa  the  former.  Smoot 
et  oL  e.  Russel,  ii,  532. 

20.  It  is  no  good  objection  to  testimony,  that  it  does  not  make  out  at  once  the  whole 
of  the  case  in  support  of  which  it  is  offered.    Guidry  e.  Grivot,  ii,  577. 


SI.  Prittlewritlnff  not  made  doQUe,U  good  aa  a  oocninaiMiiiebt  of  proof.  F^goiOfi 
at  eL  o.  Thomaa  <t  al.,  in,  tB4. 

93»  A  aynallagmatie  agroement  nay  be  gWeii  in  evidence,  though  not  executed  in  du- 
l^cate.    OldlnMnv.€ro|^/iii,  IM 

23.  It  18  no  objection  to  the  reading  of  a  notarial  act  that  It  ia  written  in'  FretfcftL 
See  Tilgbman  e.  Diaa,  19  JIftirttn,  649.    Marigny  e.  Johnaton'a  Syndics,  iti,  160. 

S4.  A  written  sytoalhifviatie  contract,  being  depoaited  in  the  handa  of  a  third  part^ 
who  gttre  each  party  a  copy,  ia  at  leaat  prima  fudM  evidence  df  thdr  bargain,  and  the 
teatjmony  of  thia  common  friend  may  place  it  beyond  doubt.  The  court  below  did  not 
err  eltfier  in  adanttwg  it,  or  the  evidence  of  the  third  pereon  in  addlti<m  to  the  agree- 
ment, although  it  did  not  make  fiill  proof.    Dow  e.  Siiimmin,  ifi,  826. 

95.  A  vendor  who  allegea  a  aale  at  a  np^ciflc  prioe,  may,  if  he  haa  no  pr06f  of  the 
vendee*a  aaaent  to  the  price,  ahow  it  ia  a  propter  one  by  evidence  of  ita  being  the  current 
jwiee,  although  he  baa  no  mention  in  hia  petition  of  a  qumntumvaU  Boyd  et  al,  tf.  How- 
ard,  ill,  178. 

S6.  Facta  oommnnicated  by  thie  client  to  his  attomer  cannot  be  given  itt  e|idenoa  by 
the  latter,  though  bo  doea  not  receive  a  ibe.    Bailly  e.  Koblea  ei  al^  iii,  993. 

97.  Wliera  payment  to  a  third  party  ia  the  condition  cf  a  eontraet,  the  receiptfhom- 
him  ia  evidence  between  the  partiea  contracting,  and  muat  exclude  parol  proof.  Malehaitt 
V.  Lefbbvre,  iii,  966. 

98.  Parol  evidenee  muat  not  go  to  the  jury  of  an  amount  of  debta,  aaoertained  by  notei 
and  reoeipta  neither  produced  nor  accounted  for;  nor  of  the  conversation  of  the  plaintiff 
tending  to  estabKah  the  aale  of  a  alave,  or  of  what  he  aaid  at  the  time  he  aigned  a  receipt 
Adama  o.  Oaynard,  iii,  598. 

99.  An  incomplete  mstrument,  wliich  haa  not  received  the  atgtiature  of  th6  ptirtleft,  H 
i«admianble  in  evidence.    Dicka  ti  ul,  e.  Maxwei!  €C  al.,  Iii,  889. 

30.  Evidence,  legal  in  itaelf^  cannot  be  rejected,  because  aomething  more  may  be  ikt^ 
«eanry  to  make  oot  the  caae.    Hawkina  e.  Vanwinkle,  Iii,  897. 

81.  The  part  of  a  wilneaa'a  testimony,  relating  what  he  beard  otfiers  aay,  moat  bb  re- 
jected.   Perillat  v.  Fuech,  iv,  660. 

39.  It  is  allowed  to  give  a  witneai^  declarationa  in  evidence  in  order  to  discredit  him. 
BarMey  e.  BiHa^  iv,  596. 

33.  The  corroborating  circumatance  which  the  Code  roquirea,  in  additfoil  to  the  t^stl;. 
ritonr  of  one  witneaa,  cannot  be  drawn  from  hit  teatimony.  Cormier  e.  Leblanc,  iv,  5^4. 

34.  A  surveyor  cannot  give  hia  opiniona  in  evidence,  aa  to  the  proper  loc&tlon  of  a 
grant.    He  moat  alatc  the  facta.    Heira  of  FVirrar  e.  Warfletd  and  Wifb,  Iv,  670. 

35.  Papers  in  a  (breigti  language  need  not  be  tranalated  by  the  sworn  interpreter  of 
the  court    Doctrine  in  Gayle  e.  Gray,  6  N.  8.  633,  recogniaed.    Mfid, 

36k  A  copy  of  the  registry  of  a:  veaael  b  not  evidence  in  favor  of  the  pfertam  In  whOse 
name  the  registry  is  made.  For  all  the  public  porpoaea  contempiat^  by  the  act  of  con: 
grass,  the  dmmment  ia  evidence^  but  it  is  not  ao  for  any  other.  3  StarkiOi  1 153.  Ligon 
0.  Orleans  Navigation  Company,  iv,  397. 

£XCHANOB. 

1.  If  one  give  a  quantity  of  pork  and  aome  money  for  the  note  of  a  third  pkrty,  this  U 
an  txchamgty  wherein  each  part^  ia  -vendor  and  ven  Jee.  llie  obligations  of  him  Who  aells 
an  incorporeal  right  are  defined;  Civil  Code,  366k  art  195:  **  be  who  sella  a  debtor  an  In- 
corporeal  right,  warranta  ita  existence  at  the  time  of  the  translbr,'*  but  he  doea  not  war- 
rant the  aolvency  of  the  debtor,  onleaa  lie  baa  agreed  ao  to  da    Shotf  e.  Cross,  ii,  986. 

9t  If  one  of  the  partiea  to  a  contract  of  exeliaiige  be  evicted,  he  lAay  sue  fbr  damagea 
or  the  thing  he  gave,  and  if  it  be  a  minor  who  evicta  him,  he  must  restore  the  object  rcf- 
•eWed,  if  in^ts  possession.    Goodwin  v.  Heira  of  Cbeaneau,  iii,  119. 

3.  In  case  of  exchange,  if  one  of  the  partiea  loeea  that  which  he  was  to  receive,  he  batf 
»rtgiil  toget  back  the  objeet  he  gave  in  lieu  of  it,  aHhOQ|fh  the  person  with  whoin  ho 
contracts  is  insolvent  Saul  e.  Hia  Creditora,  on  the  oppoaition  of  the  Syndiica  of  B.  Mot*- 
gutt)  if,  964. 

EXECUTION. 

1^  Debtor  on  a/,  fa:  may  name  the  property  to  be  taken,  but  not  rsal,  where  th4r4  iM 
peraonal.    Morgan*a  Adm*ra.  o.  Woorbiea,  i,  148. 

•  9«  Though  siierif  take-real  where  there  b  personal  property,  creditor  c4ttU6t  dlaavbw 
hia  act,  if  the  aale  has  proceeded  without  oppoaKion.    Oia,  ' 

*  8k  The-parelMser  of  laiid  under  oQeoation,  eamiot  cittm  btdt  tlM  money  pktd;  ktfd  Ye- 

6«* 
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quire  the  delivery  of  his  obli^tion  (or  the  balance,  paying  the  money  into  ooort,  on  the 
groun<f  that  there  were  anterior  incumbrancea.    Lcwii  v.  Fram,  i,  266. 

4.  The  seizure  of  real  estate  on  a  >S./i.  divests  the  defendant  of  the  legal  possession, 
and  whomsoever  the  sheriff  pots  into  possession  is  not  a  trespasser  as  regards  the  persoa 
divested.    Prevot  and  Wife  o.  Uennen,  i,  363. 

5.  The  purchaser  at  a  sale  under  aj(E./a.  may  be  attacked  personally,  before  reooorae 
to  the  land  which  waa  sold  and  niortguged  for  the  price.     Morgan  v.  Young  el  at,  t,  381. 

6.  The  mer«  levy  on  tiie  property  of  a  credtior  does  nut  screen  that  of  Uie  other  from 
seizure.     Dussuau  ei  aL  v.  Rtlieux,  i,  731. 

7.  In  cahc  of  an  illegal  seizure,  tho  officer  and  the  party  directing  it,  may  be  sued  in- 
■tantly.    Shuft*  v.  Morgan  et  al^  ii,  29. 

8.  An  order  of  seizure  should  only  iasue  upon  all  the  positive  facts  being  established 
before  the  judge  by  authentic  acts.    'Wray  o.  Henry,  ii,  94 

9.  In  attachments,  the  priority  does  not  apply  to  the  first  judgement,  for  the  lien  com- 
mences  with  the  seizure.    Carrol  v.  M*Donogh,  it,  137. 

K)  There  is  no  law  which  requires  a  sherifi^s  return  of  seizure  of  slaves  to  state  the 
circumstance  th^t  he  could  find  no  personal  property.    That  a  cr^itor  may  seize  on  a 
JLf9»  slaves  sold  by  the  latter,  but  not  delivered  to  his  vendee.    Thompson  «.  Chretien 
et  s/n  ii«  309. 

11.  On  ^Ji.fa.  against  two,  if  it  be  returned,  **  9iayed  hy  order  tf  pUintifff*  aa  to  one 
of  the  defendants,  and  vvUa  bona  as  to  the  other,  no  ca,  em.  can  issue  against  the  other. 
Casson  v,  Cureton,  ii,  340. 

12.  Under  the  act  of  1817,  the  eapiae  should  be  made  returnable  in  not  less  than  sixty, 
nor  more  than  ninety  days,  and  could  not  be  legally  returned  non  eel  Uvsntes,  in  less 
than  sixty  days  from  its  issue.    Woodruff  v.  Penny*8  Bail,  ii,  384. 

13.  A  seiznre  made  under  a  writ,  afler  tho  return  day  thereof,  is  void.  Johnson's  Ex* 
V,  Wall  et  aL,  ii,  539. 

14.  If  the  property  of  the  debtor  be  covered  by  special  mortgages  and  privileges,  the 
sheriff  may  seize  and  sell  as  much  as  will  satisfy  the  execution  over  and  above  the  amount 
of  tlie  liens.    Landrenux  o.  Hazleton,  ii,  557. 

15.  The  defendant,  in  nji.fa.  may  purchase  the  plaintiflTs  note,  snd  suspend  the  exe- 
cution of  the  writ,  till  his  claim,  to  set  off  the  amount  of  the  note,  be  determined.  Caid. 
well  V.  Davis,  ii,  618. 

16.  An.  order  of  seizure  and  sale  cannot  be  executed  aAer  the  death  of  the  debtor, 
although  it  may  have  been  obtained  during  his  life.  But  the  creditor  is  entitled  to  his 
dosts  up  to  the  time  of  the  debtor's  decease.    Jenkins  v,  Tyler,  iii,55. 

1 7.  A  second  writ  of  fieri  Jaeiae  cannot  be  issued  until  tlie  first  is  returned.  Mackcy 
«.  Trustees  of  the  Presbyterian  Church,  iii,  105. 

18.  A  twelve-month's  bond  is  not  void  if  taken  for  more  than  the  property  sold  for. 
Anbert  n.  Ruhler  el  at,  iii,  138. 

19.  Sheriff  may  amend  his  return  afler  a  contest,  in  which  its  validity  is  attacked. 
Snd, 

20.  A  sheriff  may  return  a  writ  of  execution  afler  the  return  day.    Ibid, 

21.  Purchasers  at  sheriff's  sales  cannot  be  affected  by  irregularities  which  occur  afler 
the  sale.    Ibid, 

22.  If  a  levy  be  msde  before  the  return  day,  a  sale  may  be  made  after.    Ibid, 

23.  The  service  under  a  writ  of  fieri  faciae  does  not  diveat  the  debtor  of  the  properlj 
seized.    United  States  et  al  o.  Hawkins's  Heirs,  iii,  308. 

24.  A  seizure  of  land  gives  no  preference  over  other  creditors.    Ibid, 

25.  The  right  of  a  defendant  in  a  note  moy  bo  sold  in  execution.  Brown  v,  Anderson, 
iii,  339. 

26.  Tho  credits  of  a  defendant  may  be  seized  in  execution.  Thomas  «.  Callihan*s 
Heirs,  iii,  498. 

27.  An  aliae  fi,  fa,  does  not  operate  a  discontinuance  of  the  original  writ  of  execution. 
Elliotts. Cox,  iii, 543. 

28.  The  expiration  of  the  office  of  a  curator  does  not  prevent  the  execution  of  a  writ 
issued  in  his  name  while  he  legally  represented  the  estate.  Roberts  v.  Kinchen  etoL,  iii, 
602. 

29.  The  share  of  a  oo-heir  cannot  be  seized  on  an  execution.  Boon  v.  Morgan,  iii, 
716. 

30.  He  who  has  an  interest  in- a  judgment,  without  being  a  party  on  record,  cannot 
control  the  execution.    Flukere.  Turner,  iii,  719. 

31.  Tho  sheriff  is  bound  to  seize  the  properly  pointed  oQt  by  the  defendant,  in  the  exe- 


INDEX;  789 

«iitioii,  and  may  not  insist  on  selliog  the  personal  property,  of  defendant  first*    Miller  v. 
Morgan,  iii,  757. 

32.  A  plaintiff'  in  ezecotion  cannot  seixo  property  of  the  defendant  in  the  hands  of 
third  prniuns,  on  the  ground  that  the  sale  to  them  is  fraudulent.    Ibid, 

33.  Dot  when  the  convey anoe  is  §ou$  teing  privi,  he  may  if  the  sale  was  anttdiUed, 
Ibid.    Peet  tt  al.  e«  Morgan,  iii,  780. 

34.  Property  fraudulently  sold  by  defendant  can  not  be  sold  under  eiecntion  against 
him  until  the  sale  be  set  aside.    Yocom  e.  Boliit  et  al^  iii,  858. 

35.  A  defendant,  arrested  on  a  ea,  sa.  and  discharged  from  imprisonment  hy  the  plain- 
tiff*, may  be  imprisoned  again.    Martin  v.  Ashcraft,  iv,  528. 

36.  Execution  may  issue  on  a  judgment,  which  does  not  settle  every  claim  of  the  par- 
ties: as  for  example,  when  there  is  a  decree  that  plaintiff'  be  pot  into  possession  of  the 
land,  bat  the  causo  to  be  remanded  for  inquiring  into  damages.  Bourgoignon  e.  Bou- 
douMjuic,  iv,  193. 

37.  Plaintiff  who  takes  a  tweWemonths*  bond  and  sues  on  it.  Is  not  estopped  from  deny- 
ing that  he  took  it  in  discharge  of  his  debt    Williams  o.  Brent,  iv,  21 1. 

38.  The  return  of  the  sheriff  that  a  debt  is  satisfied,  does  not  conclude  the  creditor. 
Bid. 

39.  There  is  no  difference  in  the  effect  of  a  sale  made  to  a  stranger  and  that  made  to 
the  defendant  in  execution.    Ibid. 

40.  A  twelvemonths*  bond  is  not  a  payment  of  the  debt  on  which  execution  issued. 
Jbid. 

41.  Nor  does  it  operate  a  novation*    Ibid. 

42.  An  execution  Irom  the  city  court  to  seize  goods  and  chattels  does  not  authorise  the 
marshal  to  seise  and  sell  real  estate.    Thompson  e.Chauveau,  iv,.261. 

43.  The  rights  of  the  seizing  creditor  cannot  be  greater  than  tliose  of  the  debtor.  The 
vendee  of  property  on  a  Ji.  fa,  acquires  no  right  on  property  which  did  not  belong  to 
the  debtor.     Heirs  of  Baillio  e.  Poissct,  iv,  538. 

44.  When  a  property  is  sold  by  the  sheriff,  subject  to  a  mortgage,  and  not  subject  to 
the  payment  of  the  mortgage^  the  purchaser  is  not  responsible  for  the  lien.  Mounot  «• 
Wiiriamson,  iv,  289. 

45.  And  if  the  property  sold  does  not  amount  to  the  mortgage,  there  is  no  sale.    Ibid, 

46.  It  is  soffitient  notice  of  such  mortgage,  that  it  is  mentioned  in  the  act  of  sale. 
Ibid. 

47.  Separate  judgments  do  not  anthorisc  a  joint  execution.  Dugat  o.  fiabin  et  oL^  iv, 
560. 

48.  A  sheriff  cannot  make  a  new  levy  under  a  writ,  the  return  day  of  which  has  ex- 
pired.   Ibid, 

49.  Whether  the  sheriff  who  has  been  enjoined  from  proceeding  on  an  exccntion,  may 
not,  after  the  injunction  is  dissolved,  proceed  to  sell — Qvare?    Ibid, 

50.  Under  the  act  of  1817,  a  sheriff  who  sold  property,  subject  to  a  mortgage,'  could 
not  collect  from  the  purchaser  the  amount  of  the  mortgage.  But  see  Code  of  Practice. 
Adams  e.  Duprey,  iv,588. 

51.  A  Ji,  fa.  may  be  levied  on  a  snm  of  money  directed  by  the  legislature  to  be  paid 
the  defendant.    Flower  et  aL  e.  Livingston,  ii,  758. 

52.  The  defendant  cannot  oppose  to  the  plaintiff  in  the  Ji.  fa.  that  this  money  is  in  the 
constructive  possession  of  a  third  party.    Ibid. 

EXECUTORY  PROCESS 

1.  The  vendor  of  real  estate  tnnst  produce  an  authentic  act  of  sale  to  entitle  him  to  a 
writ  of  seizure.    Day  n.  Fristoc,  i,  556. 

2.  Where  the  plaintiff  obtained  an  order  of  seizure  of  a  slave,  on  exhibition  of  a  deed 
of  mortgage  executed  by  the  vendee,  and  it  appeared  by  the  opposition  of  a  third  person 
that  the  sluvc  was  not  in.  possession  of  the  vendee,  the  court  ought  to  have  given  judg- 
ment fur  the  amonnt  of  the  note  taken  al  tlie  lime  of  sale,  and  let  the  piuintiff  have  his 
remedy  afterwards  against  the  third  possessor,  in  the  manner  pointed  out  by  law.  Knight 
V.  Hall,  i,  576. 

3.  The  vendor  cannot  have  an  order  of  seizure  aflcr  the  failure  of  the  vendee,  but 
must  be  paid  by  the  syndics.    Chiapellan.  Lanoiise*s  Syndics,  ii,  121. 

4.  A  note,  the  psyment  of  which  is  secured  hy  special  mortgage,  may  be  sued  on  in' 
the  ordinary  way.    Croghan  e.  Conrad,  it,  237. 

5.  An  acknowledgment  of  the  debt  and  mortgage  in  a  public  act,  amounts  to  a  confes- 
sion of  judgment    TUghman  n.  Dias,  ii,  387. 
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€.  On  la  aothMtlo  ael»  mnHHtm  intlw Fmcb  kqfMfe,  an ovdtr  of  ■eisara and  nia 
may  iasae.    /6iil. 

7.  An  aMi|^aee  bj  an  aot  ani^ana^  friU  eaoMi  oblaitt  an  order  of  aeiiare  aid  atle. 
Gillj  ▼.  Lee,  ii,  446. 

&  The  eadorace  of  a  nolo,  nonred  by  a  mortfagv,  may,  after  be  has  paid  it,  bave  an 
order  of  aeixure  and  sale;  bat  he  must  prove  tlie  ihcU  tbat  entitle  him  to  do  ae,  by  «ti> 
donee  of  ae  bigli  a  natare  ae  the  deed  of  mortgage.    Niehol «.  De  Ende,  iii,  94. 

9.  If  the  prooeedinffi  have  been  ehanged  from  the  juisw  emeeuiw^  to  the  Jaleie  onKk. 
mtHfw^  fod^eat  may  m  given  generally  agoinat  tiie  defendant    Clay  v.  Oldham,  iii,  87. 

10.  Plaintiff  cannot  proceed  at  the  eame  time  with  an  order  of  aeisure  and  a  auit  ill 
the  ordinary  wa?.  II  tiiey  be  both  reaorlcd  to,  the  via  ea;«cattaa  mergea  in  the  tao  erdt- 
fmriu,    Sbifiwila  elaLv,  Gray,  iii,  180;  Weimfaender  e.  Fkaaing,  It,  441.        ^ 

1 1.  Aa  aaaifomeat  aoae  99imjt  prM  does  not  aotboriao  the  aaaigaeoto  take  out  an  order 
of  teisare  and  aale.    Gray  o.  Baldwin,  iii,  271. 

IS.  The  eansty  who  pay*  lor  the  principal,  ia  not  entitled  to  take  out  eiweatiou  in  the 
name  of  the  creditor.    See  1  N,&ft31,    Jlrid. 

13.  The  oopy  of  a  oomt  of  an  not  of  mortgage  doee  not  anthoriee  a  aait  of  eeimre. 
Even  when  this  copy  makea  a  part  of  the  record  of  a  suit  ajrainst  the  mortgngor,  in  wbieb 
llio  third  poeaesaor  iotarrened,  if  he  did  so  to  bo  reliefad  from  a  sequestration.  Poydraa 
a.  Hiriart,  iii,  891. 

14»  A  claaee  in  an  aet,  anlbofiaiag  aay  attorney  to.ooafess  iadgment,  doee  not  antfio- 
rise  the  iasoe  of  a  writ  of  seisure  and  sale,  bat  is  irreconcilable  with  (he  idea  of  an  eae^ 
eution  on  the  act  without  a  previoua  confeasien  of  jadgment  in  ooort.    Oldham  v.  Polk, 

K19. 

15^  The  mere  endoraor  of  a  note  soeored  by  mortgage,  cannot  obtain  anorder  of  eeiaaia 
and  aale  ooi  of  eoort.    Planters*  Bank  of  Georgia  o.  Proctor,  iv.  48. 

ItL  The  right  of  the  assigaoe  must  be  established  by  matter  of  reoord,  before  be  daiffi 
a  writ  of  seizure  and  sale.    Crane  e.  BailUo,  iv,  239. 

17.  The  notice  in  the  735th  and  736th  articlea  of  the  Code  of  Practice,  is  that  which 
the  ahenff  ia  to  five  to  tlie  delendaBt,  beiore  aeisare.    Hewlett  v.  Shepherd,  iv,  336. 

18.  The  act  ot  1828  has  repealed  those  parts  of  the  former  laws  which  required  an 
aesignee  to  prove  tlie  oonsideration  of  the  aaaignmenl  belbre  he  obtainod  a  writ  of  seiiure. 

19.  The  demand  which  must  precede  the  seizure,  is  the  only  notice  required  beAra 
payment  be  enlbrced  by  a  writ  of  aeicnre,  Jby  an  sasignee.    Aid. 

20.  That  part  of  tho  old  Code  which  required  the  plaintiff^a  oath  belbre  a  writ  of  seizora 
i«ued,  is  repealed,    ibid, 

21.  An  order  of  seizure  and  sale  cannot  issue  on  property  in  the  handa  of  a  third 
parson,  unless  on  the  production  of  an  act  of  au>rtgage  duly  recorded.  Sinnott  o.  Miohel, 
iv,  360. 

29l  On  a  rule  to  ahow  canae  why  aa  order  sospending  an  of  dnt  of  seizure  and  sale 
ahooM  not  bo  set  aside,  the  merits  of  the  case  cannot  be  inquired  into:  irregularity  in  tha 
granting  the  order  alone  is  proper  to  be  inquired  into.    Abat  o.  PoyoAmd,  i,  660; 

JQCPERTa 

1.  The  report  of  etperte  can  not  become  a  jadgment  until  the  eonrt  is  aaliifiod  of  its 
correctneaa.    McrieuU  o.  Austin,  i,  130. 

2.  The  task  of  experts  appointed  tojudgo.  of  signatures,  is  confined  to  comparison* 
Leoarpentier  a.  Delery's  Executor,  i,  26Sf. 

3-  A  report  of  reftrees  in  one  case  cannot  be  used  in  another,  nnless  It  wan  made  the 
jadgment  of  the  court,  and  a  report  confirmed  in  part  is  of  no  Ibroe  ae  to  tho  resL  Iifl» 
ti^vre  a.  BaEileae^  i,  i>80. 

4.  Experta  cannot  be  appointed  to  examine  property,  in  order  to  ascertain  its  value^^ 
nor  to  thoir  report  legal  evidence.    Millaudon  e.  New  Orleans  Water  Company,  ii,  192. 

5.  Expert  appointed  by  the  court  of  probates  to  value  a  certain  building,  not  allowed 
two  and  a-half  per  cent  on  the  amount  of  property.    Lennatt  a.  Pierce  et  al^  ii,  431. 

6.  If  the  report  be  sworn  to  after  it  was  written,  it  ia  not  therefore  to  be  rejected. 
Kott  a.  Daupoy^  ii,  576. 

7.  The  report  of  the  experts  on  tha  expediency  of  selling,  ia  not  conoUuive.  MiUan. 
don  a.  Percy  d  at,  iii,  654 

8.  If  the  two  experts  disagree  on  the  genuineness  of  a  signature  submitted  to  them,  &> 
thini  cannot  bo  appointed:  unanimity  is  required.    Barfield  a.  Hewlett,  ill,  75S. 

9.  Experta  cannot  proceed  with  one  piece  of  comparison  only.    Jbid, 
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FAMILY  MEETING. 

1.  At  a  family  meeting  tho  ander  tutor  should  be  present 

2.  Ck)-heir8  of  a  minor,  under  the  pre-existing  law,  might  be  members  of  a  familj 
meeting.    Raguet*8  Ueirs  o.  Barron,  iv,  103. 

FATHER  AND  CHILD. 

1.  Alimony  granted  to  children  because  their  father  constrained  them  to  associate 
with  his  concubine.    Heno  et  aL  o.  Heno,  ii,  38. 

3.  A  father  who  is  not  indebted,  may  purcliase  property  for  his  cliild,  and  in  its  name, 
and  subsequent  creditors  cannot  attack  the  act  as  fraudulent  Henry  v.  Hyde  et  nl^ 
iii,  689. 

3.  A  mother  has  no  right  to  purchase  property  for  her  minor  child.  Sarapure  r. 
Debuys,  iii,  727. 

4.  A  sale  from  a  father  to  a  minor  child,  paid  for  by  the  child's  notes,  the  property 
remaining  in  the  fatlier's  posaesHion,  will  be  presumed  simulated,  and  the  notes  null,  as 
regardM  drawer  and  his  heirs.    BesI  o.  Dclancy  H  a/.,  iv,  95. 

5.  The  condition  of  a  child  born  during  marriage,  cannot  be  affected  by  the  declara- 
tion of  one  or  both  spouses.    Tate  o.  Penne,  iv,  349. 

6.  The  law  presumes  the  husband  the  father  of  the  child  born  during  marriage.    Ibid, 

7.  A  parent  may  demand  the  adjudication  of  any  property  held  in  common  with  his 
children.    Harty  et  al.  v.  Harty  et  al^  iv,  602. 

See  Natural  Chiu>. 

FERRIES. 

1.  The  police-jury  of  the  parish  and  the  city  council  have  both  the  right  of  establish- 
ing  a  ferry  before  the  citr*    Police  Jury  et  al.  v.  Mayor  et  al^  i,  203. 

2.  It  is  no  violation  of  an  exclusive  right  to  keep  a  ferry,  to  cross  persons  without 
demanding  toll.    Chapelle  v.  Wells  et  aZ.,  iii,  341. 

3.  The  Opelousas  Steamboat  Company  can  not  prevent  other  steamboats  than  their 
own  from  landing  passengers  at  one  of  the  termini  of  their  ferry,  if  they  have  not  been 
taken  at  the  others,  or  on  the  route  between  the  two.    State  et  dl,  v,  Wilson,  iti,  798. 

FOREIGN  LAWS. 

1.  Laws  of  other  states,  or  of  foreign  countries  must  be  proved.    Boggs  «.  Reed,  i,  438. 

2.  When  the  law  of  the  country  in  which  the  parties  contracted  is  not  set  forth,  the 
ooart  must  take  that  of  the  state  as  their  rule.    Campbell  «.  Henderson,  iii,  46. 

3.  If  the  party  claims  under  the  laws  of  another  state,  and  fails  to  prove  them,  the 
case  will  bo  decided  by  those  of  our  own.    Bray  «.  Cumming,  iii,  528. 

4.  Whether  the  printed  statutes  of  another  state,  are  evidence:  Qfuere,  Wakeman  «. 
Marquand  et  al^  iii,  535. 

5.  But  they  are,  when  the  copy  introduced  has  been  sent  by  the  executive  of  the  state 
where  they  were  passed  to  the  governor  of  this.    Ibid, 

6.  The  common  law  of  a  sister  state,  may  be  proved  by  parol.    Rid, 

7.  Whether,  on  a  change  from  one  form  of  government  to  another,  the  aothoritiee 
and  laws  of  the  previous  one  exist  until  the  now  government  goes  into  operation.'— 
Quare,    Cucullu  v,  Louisiana  Insurance  Company,  iii,  620. 

FRAUD. 

1.  He  who  alleges  ill  faith  is  bound  to  tlie  strictest  proof.  Fort  and  Wife  v.  Metayer, 
ii,117. 

2.  Tho  acts  of  the  vendor,  afler  the  sale,  are  against  the  vendee  evidence  of  fraud  in 
the  vendor:  so  are  his  declarations  as  part  of  the  re$  getta;  but  neither  is  evidence  of 
fraud  in  the  vendee.    Martin  o.  Reeves  et  al,,  iii,  90. 

3.  A  conveyance  alleged  to  be  fraudulent  cannot  be  tried  by  seising  the  property  as 
belonging  to  the  vendor  and  setting  up  the  fraud  as  a  defence.  An  action  must  be  brought 
to  annul  tho  conveyance.    Barbarin  «.  Saucier,  iii,  577. 

4.  The  issue /raud  vel  non  is  peculiarly  of  the  cognisance  of  the  jury.  Abat  «.  Segura, 
iii,  824.  * 

5.  Fraud  is  not  to  be  inferred  from  slight  presumptions.    Caldwell  v.  Benedict,  iv,  583. 
See  Insolyknct  and  Salk. 

HABEAS  CORPUa 

Habeas  Corpus  seems  not  the  rightful  proceeding  when  petitioner  is  in  prison  boundHk 
Dodgers  ease,  i,  507. 
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HUSBAND  AND  WIPE. 

A*  CfMmrriagt  CmUrmeU, 

B.  Of  Dowry  and  Parafktmmlia* 

C.  Cftht  Community. 

D.  Of  the  mfit^9  Mirt/ptge  and  PrittUge. 
£.  Of  the  CemiracU  of  the  Wife, 

F.    Cy  the  Law  of  Hiteband  and  Wife  generally. 

A.    Of  Marriage  Contraeta, 

l.^Accmtnct  of  marriage  entered  into  here,  cannot  provide  tbat  the  righta  of  thf 
paities  aliall  be  according  to  the  cuatom  of  Faria.    fioociar  9.  Lanuaae,  i,  174. 

2.  Marriage  contrnct  not  recorded  in  parananeeof  the  act  of  1813,  haa  nocfiect  agaiiMt 
third  partiea.    De  Arinaa  and  Wife  v.  Hampton,  ii,  336. 

3.  An  eatimation  of  property  in  a  marriage  contract  previoai  to  the  ptaaage  o£  tha 
Civil  Code  operated  a  aale.    Frere  etaLn,  Frere  et  al^  ii,  521, 

4,  A  clauao  in  a  marriage  contract,  bj  which  the  whole  of  the  acqneata  and  gaina  la 
to  go  to  the  aurvivor  in  caae  there  are  no  children,  i&not  ille^aL    Parquia  etal,  e.  flnchi 

5,  The  act  of  1813,  in  that  part  which  reqoirca  the  ragiatry.of  marriage  contraeta 
theretofore  paaaed,  to  be  recorded  within  a  jear  from  the  paapage  of  the  act.  See  Jbc*  i« 
not  unconstitutional  aa  regards  the  conatitution  of  the  United  Statea.  Dutillet  a.  DutiUat'a 
Syodics,  iii,  131. 

B.    Of  Dowry  and  ParofMomaliM, 

I.  A  aale  of  land«  by  a.hnabtnd  to  hia  wUe,  to  replaoe  the  value  of  real  estate,  part  of 
hMrpaflaphenMl  pn^Mr^,  by  bim  aold,  ia  valid.    Frovoat «.  Provoat  anii  Hennen,  i.  319. 

3.  A  woman  having  married  withocit  oooalitutioB  of  d#wry»  and  her  boaband  having 
lecaived  and  aoM  alavea  bequealhed  her  befbre  aaarriage,  and  alao  received  fraoa  the  axe- 
eutonr  of  ber  father  a  aum  of  money*  deekkd^ihai  thai  property  of  the  wi&'a  waa  jwm* 
fhernaL    Hannie  9.  Browder,  i,  450. 

3.  There  being  no  dot,  all  the  wife*a  property  ia  paraphernal.  The  child  iaaoed  from  a 
paraphernal  alave  ia  itself  paraphernal.  A  widow  has  no  right  to  interest  on  the  proceeds 
of  bet  paraphernal  property  in  the  baada  of  ber  lHiabaBd*k  repraaeataiivea.  Froderis  9. 
Cmlarick,  ii,  90. 

4.  When  the  doarry  ia  to  be  paid  em  deniera  wnfina  poylt,  a  aom-of  money  once  paidi 
iatoraai  ia  only  dae  from  the  judicial  demand.    Cbamard  v.  Sibley,  14,110. 

5.  Quare,  Haa  the  vendee  of  dotal  proper^,  aold  him  bv  the  hnaband,  while  be  ramaiaa 
i«  nndiatufbed  qpeaaeaaien,  a  right  to  claim  a  reaciasion  of  the  aale  and  reatitution  of  the 
price,  on  the  grround  of  the  nullity  abeolute,  or  relatite  of  the  cootraol?  Booin  et  al. «. 
%aaalifie,  3Qd. 

6.  A  husband  who  sella  the  dotal  pit>perty  of  hia  wife,  and  afterwarda  acquirea  aa  dk* 
solute  right  to  it  may  avail  bimaelf  of  aooh  poacerior  right  in  appoaitioo  to  the  vendae*a 
•latm  for  a  raaoiaaion  of  the  oontraot  of  aaK  frouided  the  oemplete  title  baa  been  obtained 
prarisna  to  inatilation  of  suit  ibr  reaoiaaion.    Ikid, 

7.  A  queation  of  marital  righta  decided  aMording  to  Spanish  law.  Ia  the  buabaadla 
estate  responsible  for  the  value  of  the  paraphernal  property  of  hia  wife  alieoated  by  their 
joint  act?    Degruy  e.  St  P^*a  Creditora,  Hi,  335. 

9.  The  wUb  baa  no  claim  on  ber  fauahandVeatate  for  improvemeats  made  on  ber  pro- 
perty  during  marriage.  They  belonged  to,  and  made  a  part  of  the  community  of  aoqneaft 
aa<t  gaiaa.    Aiil. 

9.  The  wile  moat,  against  ceeditoffa,  produce  other  proof  of  the  pa^eat  of  the  dal,  than 
the  husband's  confession  in  the  marriage  oontraot    .Buiaaon  t).ThompsQa,  iv,  3l5i. 

10.  The  wife  -aaay  leaome  tbe  administtation  of  her  paraphernal  property;  previously 
fonfidedia  ber  huaband,  whenever  ahe  chooaea:  and  alao  demand  restilatioo  of  what  is 
the  object  or  price  of  it    Gilbeauils  Heirs  «.  Cormier,  iv,  4il9. 

II.  The  property  of  the  auecession,  when  received  by  the  wifii,  ia  paraphernal,  which 
she  may  administer  herself,  nor  aak  her  huaband*a  approbfeition.    Flower  9.  O^Coonoc,  'w* 

C.    Of  the  Community, 

1.  When  a  marriare  was  contracted  in  Hiapamola,  and  the  oontract  of  marriage  atipa* 
lated  that  there  ahould  be  a  community  of  acquets  and  gainR«  whitliecaoever  tbe  paffliea 
might  remove,  and  the  partiea  remove  to  Charleston,  where  the  wilb  died  leaving  chiidreae 
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SHd^  thftt  tbe  cuinummtj  did  not  eontimie  betweefl  the  hasband  and  (he  children.   MVir- 
phy's  Heirs  «.  Murphy,  i,  341. 

9*  A  widow  havinjf  taken  an  ae(m  «soneeni  in  tfaeei&eti'of  the  eommvnity,  may  not 
lenoance.    Lauderdale  e.  Gardner,  i,-  690. 

3.  Under  the  Spanish  law  as  nnder  the  Cml  Codev  the  commnnHy  of  j^foodsbetween 
married  persons  existed  withoat  betn|^  stipnlaied  for.    firnnean  n.  Brnneon's  Heirs,  i,  710. 

4.  The  wife  of  an  insolvent  may  tote  at  a  meetin^f  of  hie  creditors  thoogh  she  has  not 
renooneed'the  eomnnnity.    Flantere*  Bank  rt  ah  v.  LamiaM  ei  al^  ti,  293. 

5.  The  wife  who  has  taken  an  active  part  in  the  commnnity,  or  has  not  made  an  in* 
ventory,  cannot  renounce.    Hoed  etaL9,  Shaombor|fh«  iii,  180. 

6.  The  law  relating  to  acquests  and  gains  made  during  marriage,  is  a  reel,  nok  a  peiT. 
aenal  statute,  and  governs  martbges  nwde  in'  other-eonotries,  where  the  parties  reside  in 
this»  ss  to  alt  property  aoqoired  alter  their  removaL    Saul  9«  His  Creditors,  iii,  663. 

7.  But  they  yiekl  to  an  ej^me  -agreacaenl  mnde  on  entering  inio  ■wtriag»  jn^anothet 
cooDtry.    Ibid, 

See  Sfanish  Laws; 

D.    Of  the  WifeU  Mortgage  mi  Prifrilege. 

1.  A  married  woman'  has.  a  privilege  for  her  dotal  properly  only#  Rion  e.  Rieo^  Sym 
dies,  i,  S54. 

3.  For  paraphernal  property  diaposed  of  by  the  husband^  the  wife  htee  a  mnrtgiife  on 
hie  estate.    Hannie  o.  Bfowder,  i,  450» 

3.  The  tacit  or  legal  mortgage  of  the  wile  for  the  amount  of  her  paraphernal  efteti 
oonuneneed  and  toa«  effect  fremt  the  time  at  whieh'  the  husband  got  poesceston  of  her 
property,  which  gives  her  claime  a  preference  over  judicial  mortgagees  sobseqaenttheritev 
though  prior  to  her  judgment.    TornbuN  e;  Davie  et  ml^  il,  546« 

4.  The  autlioriaation  of  the  hueband  does  not  necessacrily  result  from  the  signatore  of 
the  latter,  to  the  act  in  which  the  wife  retinquishea  her  taeit  mort|[age,  when»  he  hrmeaif 
enters  into  a  covenant  by  the  same- act.    TurnboN  e.  Cebra  s(  alb,  ii^  561. 

5.  She  most  expressly  mention  the  law  the  benefit  of  whieh  she  renounces^    Mhid, 

6.  The  estate  of  a  hnahand  is  tacitly  mortgaged  t»  seeute  the  right  and  claim  ef  « 
wife  for  her  paraphernal  effects  dispoaed  of  by  him:  she  ia  entitled  to  prefersnee  over 
ereditors  merely  chirogmphie.  In  the  praeentcase  ahe  held  ne  instrumenl  which' could 
be  recorded:  her  mortgage  wee  eKcluaively  tacit.    Dreux  e.  Dpcqx*s Syndics,  iii,  861 

7.  The  wife  may  renennee  her  mortgage-on  hei  IwMband's  ealale*  Treme  v.  Luiaiiac^ 
Syndics,  iii,  280. 

8*  A  wife  is  not<  bound  by  a  note  executed  jointly  and  severally  with  her  hnsbond-  oa 
*  a  contract  which  did  not  torn  to  her  advantage*    Perr^r  v*  Qorbeau  and  Wife,  iii,  449. 

9.  A  wife  who,  previously  to  the  act  of  1818,  renounced  her  right  on  property  soldrdid 
not,  by  doing  soi  release  her  mortgage  on  thai  whieh  wae  previeuely  alienated.  The 
wife  had  no  mortgage  on  her  huabaad's  estate  fer  the  fruits  of  her  peraphemal  estate,  not 
eo  the  estate  of  the  executor  of  her  father.    Lanosae  «»  Lena,  iii,  765. 

10.  A  creditor  by  judgment  reodered  alter  the  repeal  of  the  act  of  1813,  bjr  tftat^f 
1824,  cannot  resist  the  wife's  claim  to  priority,. on  ihe  ground  thet  her  marriage  eontfact 
was  not  recorded,  inasmuch  as  the  rights  of  married  women' no^  longer  depended  en*  the 
registry  of  ther  marriage  oootnict..    Bayou  tf.  Beyon^  iv,  S^ 

IL  When  the  wife  reoonncen  the  community,  ohe  haa  a  mortgage  -on  pnipeity  benght 
by  the  husband.    M*Donongh  e.  Tregre  et  oi.,  iv,  158. 

12;:  The  wife  shoold^  exercise- her  Hem-  on-  movable  property  not  subject  to<  any  special 
lien,  before  she  has  recourse  to  immovable  property  not  mortgaged  to  a  third  penmu 
Slreux  v«  Uia  CreditiMn,,iT,  3SK 

SL    Cfthe  Contracts  qfihe  Wift. 

1.  AUbongh  the  wife  sells  common  property  jointly  wdthJ  the  hnefaanri,  if  she  reneamea 
a  law  not  applicable  in  the  case  she  will  not  be  bound.    Bourcier  v.  LanneaB,.!^  174. 

2.  The  concurrenee of  the  husband  in  the acfr anmonlli toatt'expreaaiautfaorisaiiea  to 
the  wife.    Dornford  e.  Gross  and  Wife,  i,  5B0< 

3.  Tho  wife  la  not  boond-by  a  note  executed- joinUr  with  her  hneband.  JMl  Lnwne 
ti  ok  9.  Chinn,  iii,  33%  Lombatd  p;  Goilidh  and  Wife,  iii  ^^ 

4.  Wife  can  not  alienate  her  paraphernal  property  without  the  consent  of  her  boBbandk 
Civil  Code,  334,  arti  59^    LangUni  and  WiTe-n.  Broussaid,  ii,  30& 

5.  The  wife  may  bind  herwlf,  jointly  and  severalljr*  with  her  huabandi  provided  she 
renonnoea  the  benefit  of  the  law  of  Tore,  in  due  ferm.    Banks  9*  Tmdean,.  ii,  586.  • 
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6.  When  thin  is  done,  the  creditor  need  not  prove  that  the  en^fagement  tdmad  to  her 
advantagre.     Ibid, 

7.  She  cannot  hind  hemelfaa  aorcty  for  her  hnnhand.    Jbid, 

8.  Nor  even  by  binding  herself  in  foliifo  with  him.    Jbid. 

9.  The  wife  in  not  boond  by  a  note  executed  jointly  with  her  hnaband,  even  in  the 
hands  of  an  endorsee:  and  when  it  was  griven  for  property,  bougfht  by  the  husband  daring 
the  marrisge.    Sprigrg  v.  Boissier  and  Wife,  iii,451. 

10.  The  circumstance  of  the  wife  having  had  a  separate  advantage  in  a  contract,  joint 
and  several  of  husband  and  wife,  beinj;  of  the  emence  of  her  oblifralion,  must  be  proved 
by  some  other  evidence  than  proof  that  ahe  touched  the  money.  Brandcgee  v.  Kerr  and 
Wife,  iv,  156. 

11.  The  wife  cannot  be  surety  for  the  hUahand.  And,  where  ahe  binds  herself  as 
principal  she  may  show  the  contract  was  one  of  suretyship,  althouirh  she  did  not  take  a 
cooDter-letter.    Pili^  e.  Patio,  Wife  of  Del&ge,  and  Her  Husband,  iv,  618. 

F.    Of  the  Law  of  Uutband  and  Wife  Generally, 

1.  A  couple  domiciliated  in  Louisiana  elopini;  to  and  roarryinsf  in  Natchez,  under  cir* 
cumstancc'a  which  prove  they  had  Lonioisna  in  contemplation  for  their  residence  at  the 
time  of  marriage,  have  their  conjugal  rights  regulated  by  the  lawa  of  Louisiana.  Le 
Breton  e.  Nouchet,  i,  93. 

2.  If  the  wife  behaves  outrageously  to  her  husband,  a  aeperation  from  bed  and  board 
will  not  be  granted  to  her  on  account  of  his  ill  treatment  of  her.  Durand  e.  Her  Hot- 
band,  i.2d5. 

3.  When  a  couple  remove  from  the  country  in  which  they  were  married,  their  respec- 
tive rights  to  the  property  which  they  scqoire  in  the  conntry  to  which  they  migrate,  are 
to  be  regulated  hy  its  laws.    Gale  v.  Davis's  Heirs,  i,  313. 

4.  A  wife  who  bound  herself  with  her  husband,  snd  who  expressly  renounced  the 
benefit  of  ihe  laws  in  her  favor,  cannot  demand  proof  that  the  debt  was  created  for  her 
advantage.    Chapillon  and  Wife  v.  St  Maxent's  Heirs,  i,  .351. 

5.  The  Spanish  law  did  not  require,  ss  the  Civil  Code  ot  1808  does,  any  express  declara- 
Uon,  that  the  property  appraised  and  delivered  to  the  husband  is  intended  to  be  thus  con- 
veyed to  him.    Joordan  et  al,  r.  Williams  H  al,,  i,  523. 

6b  Where  defendant's  intestate  married  the  plaintiff,  although  the  former  had  a  wifo 
then  living,  she  was  not  to  be  regarded  in  the  light  of  a  partner  and  entitled  to  nothin|> 
becauae  there  was  no  profit;  but  her  marriage  contract  being  illegal  and  void,  she  has  a 
right  to  be  indemnified  sgainst  the  consequences  of  his  deceit,  and  will  be  allowed  for  he^ 
services  in  his  house,  the  use  of  her  furniture,  hire  of  her  negroes,  moneys  of  hers  re- 
ceived by  him,  and  debts  of  his  paid  hy  her  since  his  death.  Fox  «.  Dawson's  Curator,  i^ 
680. 

7.  The  allows nco  to  widows  for  mourning  dresses  should  bo  made  the^n  without  di»> 
tinclion  between  richer  than  their  husbanda  and  others.    Frederic  e.  Frederick,  ii,  90. 

8.  Property  acquired  by  wife,  for  a  valuable  consideration,  during  marriage,  may  be 
sold  by  husband  and  wife.    De  Armaa  and  Wife  o.  Hampton, -ii,  2.36. 

9.  There  is  nothing  in  the  law  which  makes  provision  fbr  the  support  of  the  wife, 
during  a  suit  for  separation,  of  bed  and  board,  conditional  on  her  aueoess.  It  is  only  re- 
quired tliat  she  shall  prove  that  she  constantly  resided  in  the  residence  assigned  her,  and 
in  this  ease  the  fact  of  a  short  visit  by  her  mado  to  Baton  Rouge,  does  not  take  away  her 
right    Le  Beau  o.  Trudeau,  ii,  409. 

10.  In  an  action  for  separation  of  bed  and  board,  where  adultery  ia  at  issue,  a  witness 
cannot  be  asked  the  general  character  of  the  defendant  for  chastity:  the  wife  did  not  for- 
feit her  matrimonial  right  by  the  reputation  of  being  an  adultress,  but  by  proof  of  the  fact 
that  she  was  one.  The  jury  would  not  be  authorised  to  infer  it  from  bad  character* 
Neither  can  the  rights  of  these  suitors  depend  on  a  witness's  opinion  of  what  is  modest 
conduct  The  facts  most  be  told  and  the  jury  judge.  Alexia  Trudeau  o.  Julie  Le  Beau 
Trudeau,  ii,  414. 

11.  A  notarial  act  showing  that  the  wife,  authorised  by  the  husband,  and  in  his  pre- 
sence, acknowledfred  that  she  received  a  sum  of  money,  and  diachargod  her  father's  exe- 
cutors, while  nothing  shows  that  the  money  came  to  the  husband's  hands,  does  not  sof^ 
fice  to  charge  him  with  that  sum  on  a  separation  of  b«d  and  board.  Fauaaier  o.  Fauaaier 
d(  aL,  ii,  479. 

12.  Publication  of  a  separation  of  property  between  the  huaband  and  wife  is  expreasly 
required  by  law;  but  the  pain  of  nullity  is  not  denounced  against  a  neglect  of  such  puhli- 
catioii..  It  is  not  a  prohibitive  regulation,  which  might  in  some  instances  imply  nullity. 
The  court  is  therefore  of  opinion  that  a  judgment  of  separation,  unattended  by  publica- 
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tion  \b  not  ip90  facto  roxd]  it  can  only  be  decreed  nail  on  showing  fraud  or  injary  to  third 
partiee  resulting  from  such  laches.    Turnbull  o.  Davis  et  al^  ii,  546. 

13.  The  matrimonial  rights  of  the  wife  who  marries  with  the  intention  of  instant  re- 
moval into  another  state,  must  be  governed  by  the  laws  of  her  intended  domicil.  Ford's 
Curator  o.  Ford,  ii,  744. 

14.  The  want  of  recording  a  marriage  contract,  cannot  be  objected  by  the  representa- 
tive of  the  husband.    Ihid. 

15.  A  widow  left  in  necessitoas  circumstances,  when  her  husband  died  rich,  is  entitled 
to  the  marital  portion,  although  she  was  married  and  resided  out  of  Ijouisiona,  and  her 
husband  died  out  of  this  state.    Abercrombie  o.  Cafiray  et  al^  iii,  1. 

16.  A  woman  who  was  deceived  by  a  man,  who  represented  himself  as  single,  and  her 
children  born  while  the  deception  lasted,  are  entitled  to  all  the  rights  of  a  legitimate  wife 
and  children.    Clendenning  e.  Clendenning  et  aL,  iii,  190. 

17.  Husband  joining  with  the  wife  in  a  suit,  is  sufficient  evidence  of  his  authorising 
her  to  bring  the  action.    Lawes  et  al.  v,  Chinn,  iH,  332. 

18.  The  wife  is  bound  to  follow  her  husband  wherever  he  determines  to  go.  Chretien 
o.  Her  Husband,  iii,  453. 

19.  *When  a  note  is  payable  to  the  wife,  the  husband  cannot  transfer  her  right,  nor 
bring  nor  defend  a  suit  respecting  it  without  her.    Sterling  v.  Johnson  and  Wife,lii,  578. 

20.  Married  women  cannot  under  any  circumstances  become  sureties  for  their  has* 
bands.    M*Micken  o.  Smith  and  Wife,  iii,  605. 

21.  The  exception  in  the  Partidat  in  favor  of  women  who  become  widows  before  they 
are  of  age,  in  regard  to  estates  inherited  from  their  children,  is  unrepealed  by  any  act  of* 
the  legislature  of  the  state  or  late  territory.    Duncan's  Executors  «.  Hampton,  iii,  732. 

*  22.  In  the  case  of  Saul  v.  His  Creditors,  the  statute  which  regulates  the  rights  of  hus- 
band and  wife,  was  decided  to  be  real^  not  pergonal,  and  hence,  property  feund  in  this 
state  at  the  dissolution  of  the  marriage  was  declared  Uy  be  subject  to  distribution  accord- 
ing to  the  laws  of  Louisiana,  without  regard  to  the  fact  that  the  marriage  had  been  con- 
tracted, and  that  either  or  t^th  spouses  had  always  resided  elsewhere.  Cole's  Widow  v. 
His  ExecutArs,  iv,  146. 

23.  The  law  of  the  Fuero  Real,  viz:  **  every  thing  which  the  husband  and  wife  acquire 
while  together,  shall  be  equally  divided  between  them,'*  is  not  repealed  by  the  2370th 
article  of  the  Lotaisiana  Code;  which  declares,  that  **  a  marriage  contracted  out  of  the 
state,  between  persons  who  afterwards  come  to  live  here,  is  also  subjected  to  the  commu- 
nity of  acquests  and  gains  with  respect  to  such  property  as  is  acquired  after  their  arri- 
val;" but  the  latter  is  a  positive  statutory  provision  covering  only  part  of  the  ground  of 
the  original  principle.    Ibid, 

24.  Nor  does  the  3521  st  article  of  the  Louisiana  Code  repeal  that  provision  of  the  Fkero 
Real,  for  it  only  forbids  the  invoking  of  the  former  laws  of^ Louisiana,  where  their  objects 
irre  specially  provided  for  by  actual  legislation.  Now,  the  case  of  one  of  the  married 
couple  moving  into  this  state,  is  not  specially  provided  fer:  the  former  law,  therefore,  in 
relation  to  it,  is  not  repealed  by  this  general  provision.    Ibid. 

25.  The  law  presumes  the  husband  the  father  of  the  children  born  during  marriage. 
Tate  t>.  Penne,  iv,  349. 

26.  In  case  of  voluntary  separation  access  is  always  presumed  unless  cohabitation  has 
been  physically  impossible.    Ibid. 

^  27.  The  condition  of  a  child  born  during  marriage  cannot  be  affected  by  the  declara- 
tion of  one  or  both  the  spouses.    Ibid, 

28.  The  wife  has  no  legal  domicil  but  that  of  her  husband,  and  a  citation  left  at  his 
domicil,  is  legal  service  on  her.    Evans  v.  Saul  and  Wife,  iv,  247. 

INDIANS. 

1.  Under  the  French  government  in  Louisiana,  some  Indians  were  held  in  slavery,  and 
the  establishment  of  the  Spanbh  government  did  not  restore  such  to  freedom.  Seville  v. 
Chretien,  i,  367. 

-    2.  The  issue  of  an  Indian  woman  is  free.    Ulzere  et  al,  e.  Poeyfarr£,  ii,  727. 
'   3.  Under  the  former  government  of  Louisiana,  a  sale  by  Indians,  of  land  assigned  to 
them,  did  not  incapacitate  them  from  acquiring  a  right  to  soil  in  land  to  which  Uiey  re- 
tnoved.    Spencer's  Heirs  «.  Grimball,  Iii,  870. 

4.  If  a  sale  by  the  Indians  was  followed  by  payment  of  the  price,  and  delivery  of  the 
property,  no  person  can  take  advantage  <^  an  informality  in  the  mode  of  making  it,  but 
the  Indians.    The  nullity  is  relative.    Absolute  and  relative  nullities  discussed.    Itid, 

•  See  Lands. 
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INDICTMENT. 

The  caption  nol  a  part  of  the  iDdictment.  Vi  tt  armU  not  neoeiifurj  in  an  indtqtiaqnt 
^  murder.    Territorj  o.  McFarlane,  i,  27. 

INJUNCTION. 

1.  Defendant  in  injunction  not  bound  to  answer  on  oatb,  and  cannot  take  advantage  of 
hia  voluntary  affidavit    Orleans  N.  Co.  o.  The  Mayor,  dtc  of  New  Qrleana,  i,  4* 

2.  An  injunction  not  to  molest,  does  not  prevent  a  suit  to  aacertain  a  right.  Mayor  «• 
Hagnon,  i,  207. 

3.  If  a  sheriff  levies  an  execution  on  the  property  of  a  third  person,  fthe  sale  inay  be 
enjoined  by  the  judge  of  the  district  in  which  the  seizure  was  made,  although  the  execu- 
tion issue  from  another  district    Davenport  V.  Turnbuirs  Heirs,  i,  616. 

4>  Whether  the  pUintiff  may  be  perpetually  enjoined  from  claiming  the  premiaoa?  Cer- 
tainly  not,  when  it  was- not  prayed  for  in  the  anawer.    Porter  ik  Dogat,  i,  703. 

5.  When  ap  act  of  assembly  directs  that  the  judgment  of  a  justice  of  the  peaee  shall 
be  executed,  notwithstanding  an  appeal,  it  cannot  be  suspended  by  an  injunction.  Th<^ 
l^tate  V.  Judge  Pitot,  ii,  232. 

&  An  injunction  cannot  be  granted  unlesf  bond  an4  security  are  given.  Lafbn**  Ex*rf  • 
V,  Gravier  el  al^  ii,  448. 

7.  A  party  cannot' on  a  partial  set-off  enjoin  the  whole  execution.  Nor  onght  a  court 
to  enjoin  the  execution  of  its  own  judgment,  because  the  defendant  therein  haa  acquired 
tights  or  claims  against  the  plainLtiff.    Palfrey  e.  Shoff,  ii,  591. 

8.  An  injunction  improperly  taken  against  one  partner,  where  his  partners  shared  the 
injury  resulting  from  the  obstacle,  authorises  an  action  for  damages  at  the  suit  of  the 
^rm.    Mitchell  e(  al.  v.  Gervais,  ii,  743. 

9.  An  injunction  will  not  be  dissolved  although  originally  improperlj^  granted,  if  it  ap. 
pear  that  a  subsequent  event  will  require  it  to  issue,  Undissolved.  Exnicios  o.  Weisa,  iii, 
136. 

10.  If  the  party  who,  on  a^./a.  pointa  out  property  as  belonging  to  the  defendant,  and 
becomes  the  hut  bidder,  he  cannot  have  an  injunction,  on  the  ground  that  the  property 
belonged  to  another,  and  so  he  acquired  no  title.    Dubreuil  e.  Souli^,  iii,  240. 

11.  The  sheriff's  vendee  cannot  have  an  injunction  because  bis  deed  is  not  in  the  form 
prescribed  by  law.    Ibid* 

12.  The  merits  of  an  action  to  which  an  injunction  is  accessory,  cannot  be  examined 
qn  a  motion  to  dissolve  the  injunction,  any  more  than  e  debt  can  be  disproved  on  a  mottoii 
to  set  aside  an  attachment    Dupau  e.  Richardson,  iii,  265. 

13.  An  injunction  which  has  been  granted  unadvisedly,  will  not  be  dissolved  if  it  ap- 
pear from  the  evidence  that  it  must  be  issued  again.    Bushnell  v.  Bro«'n*s  Heirs,  iii,  370. 

14.  The  execution  of  a  judgment  cannot  be  enjoined,  until  a  claim  of  the  defendant 
sounding  in  damages  be  ej^ammed.    Havard  o*  Stone,  iii,  475. 

15.  A  party  may  always  have  an  injunction  when  tiie  act  would  gfvp  rise  to  a  cUim  ii) 
damages,    C^raby  et  ei.  9.  Morgan,  iii,  635. 

16.  If  the  defendant  plead  that  the  injunction  was  improperly  issued  by  a  judge  of  a»« 
other  district,  when  that  of  the  district  was  absent,  he  cannot  give,  in  evidence,  that  the 
^aintiff  b  without  title,  as  the  slave  was  brought  into  the  state  contrary  to  law;  for,  in* 
asmuch  as  possession  enables  plaintiff  to  maintain  the  injunction,  a  forreiture  for  breach 
of  positive  law,  cannot  be  set  up  and  examined  collaterally  in  sucli  a  case  as  this.  WeUi 
«.  Hunter,  iii,  852. 

17.  On  motion  tcf'dissolve  an  in i unction*  all  the  mjitters  alleged  in  the  petition  are  takea 
for  true.  A  debtor  in  whose  hands  the  debt  due  by  hiin  is  attached,  may  enjoin  an  exe- 
cution, issued  against  him  by  his  creditor.  Lonisiana  Code,  2145.  Morgan  v.  Peet  et  oL, 
iii,  562. 

18.  An  execution  will  not  be  enjoined,  (or  matter  which  might  have  been  pleaded  t^ 
the  action.    Monroe  e.  M^Micken,  iii,  600. 

19.  It  is  always  in  time  for  the  defbndaot  to  move  for  tbp  dissolution  of  an  injnnctioo, 
for  matters  appearing  on  tiie  face  of  the  petition.  It  may  be  done  aAer  an  answer  put  in. 
Walker  v.  Van  winkle  et  al.,  iv,  618. 

20.  Whether  the  circumstance  of  a  party  having  an  action  for  damage!^  prevents  hif 
obtaining  an  injunction?    Caldwell  o.  Cline,  iv,  685. 

INSANITY. 

1.  The  acts  of  an  invane  or  imbecile  man,  anterior  to  tlie  petition  iot  interdiction,  will 
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Jiot  be  cnnirtled,  except  it  be  proved  that  the  person  with  whom  he  contrabted  conld  not 
have  beei}  deceived  as  to  the  state  of  hie  mind.    Louisiana  Bank  o.  Dabreuil,  i,  394. 

S.  The  heir  msy  avail  himself  of  the  testator's  insanity,  slthoagh  his  interdiction  was 
not  provoked.    Marie  «.  Avart*s  Heirs,  i,  677. 

3.  Proof  cannot  be  received  of  the  insanity  of  a  vendor,  whose  interdiction  was  ndt 
provoked.    Dannoy  e.  Clyma  ef  al^  ii,  238. 

4  Ex  parte  evidence  aflfords  no  legal  proof  of  insanity.    Stafford  o.  Stafford,  ii,  542. 

IN  SOLIDO. 

1.  The  members  of  an  uriinoorpontsd  company  are  bound  m  ssliiie  for  its  debts. 
Lynch  v.  Portlethwaite»  ii,  640. 

S;  In  okaes  of  soliddr^  obliprtions,  the  cteditor  may  sue  either  of  his  debtors  alone. 
Rid* 

3.  Solidarity  is  never  presdm^.  Blocom  «.  Sibley,  i,  440;  Dean  «.  Smith  H  oZ.,  ii,  317. 

4.  A  roeeipi  to  a  debtoi'/er  Ais  port  extinguishes  the  obligation  «( ttHido,  Baldwin  o. 
Oray,  in,  269. 

5.  Bail  are  not  responsible  in  tolido^  unless  in  case  of  insdveney  of  one  of  them,  or 
unless  when  sued  they  fail  to  claim  the  benefit  of  division,  U.  S.  ci  oi.  o.  Hawkuis*s  Heirs, 
ill,  308. 

INSOLVENCY. 

A.  Of  the  Forced  Surrender, 

B.  Qf  (As  Cession. 

Q.  €fihe  Bkeiimg  ef  Crediim^  mnd  the  HmuUgaUom  ef  tAstr  praeeedinge^  tmd  ^ 
sppostlton  tAereto. 

D.  Of  the  Syndiee. 

1.  Of  tneir  Myi^iitmtiit. 
.  2.  Cy  their  autiee  and  re§ponei(nlitie$, 

E.  Of  the  stay  of  Proceedings,  and  the  qffects  thereof,  , 

F.  Of  the  omission  of  a  crtdilor'*B  name  on  the  BUan^  and  the  ^ecU  thereof, 

G.  Of  the  Sale  of  Property, 

H.    Of  the  TeMeau  and  ite  Ihrnologation,  and  of  oppoiiium  (hereto;  and  herein  of  tie 
rank  of  creditors,  of  the  proof  of  their  claims  and  their  payment, 
I,    Of  the  Charge  of  Fraud, 

K.    Of  the  Contracts  of  Insolvent,  which  are  fraudulent  and  invalid  as  to  creditors, 
t.    0/  Respite, 
M.    Of  Insolvency  generally.    See  Costs, 

A.    Of  the  Forced  Surrender, 

1.  Insolvent  cannot  withhold  part' of  his  goods,  on  the  ground  that  he  has  deliverea 
enough  to  pay  his  debts.    Duncan  &,  Jackson*s  Synd.  v,  Duncan,  i,  115. 

2.  The  insolvent  cannot  complain  of  irregularity  in  the  proceedings  after  the  fdrce^ 
surrender  is  ordefed;  it  is  a  question  in  which  the  creditors  are  alone  concerned.  Dysoi^ 
el  oL  V,  Brandt  et  al„  ii,  10. 

3.  Where  two  suits  to  compel  a  "  forced  surrender"**  are  carried  on  by  different  cre- 
ditor's at  the  same  time,  the  order  of  a  stay  of  proceedings  made  on  the  second  applica* 
tion^  does  not  estop  the  defendknt  to  contest  tlie  legality  of  the  first    Ward  v,  Brandt 

^  dt„  ii,  31. 

4.  A  **  forced  surrender**  Is  that  which  is  orilered  at  the  inatance  of  the  creditors  of  an 
insolvent;  whenever  the  application  for  relief  comes  froth  the  debtor  it  is  the  **  volun- 
tary.**   Ihid. 

5.  This  **  (breed  surrender'*  may  be  ordered  in  all. cases  where  the  insolvent,  bemg  a 
merchant  or  trader,  is  in  failing  circumstances.    Ihid, 

6.  But  the  oath  of  the  creditor  alone,  is  aoi  sufficient  to  obtain  an  order,  to  sequestrate 
the  property  of  the  insolvent,  aiid  call  a  meeting  of  his  creditors.  Wikoff  et  al,  v,  Dun- 
ean*s  Heirs,  ii,  114.  ' 

7.  The  act  of  1817,  relative  to  voluntary  surrenders,  does  not  govern  those  which  tii 
ibroed.    Plantsrs*  Bank  et  al  v,  Lanusse  el  al.,  ii,  146. 

8.  A  forced  surrender  cannot  be  ordered  unless*  the  party  alleged  to  be  a  bankrupt  i^ 
toade  defendant,  and  cited  as  in  ordinary  civH  actiomi;  it  is  not  sofficiOnt  that  be  ha^ 
knowledge  that  a  suit  is  pending  against  him.  Weimprender*s  Syndics  o.  Weimprender 
it  aL,vi,  167;  Guirot  e.  Her  Creditors,  ii,  380. 

9.  In  case  of  a  forced  surrender  one  of  the  creditors  cannot  carrf  on  legs!  proceedinfl 
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in  a  duitinct  tait  ■ninit  tnaolvent  for  the  reooTery  of  his  debt    Miiybew  v.  MXSee,  ii, 
363. 

10.  A  forced  sorrender  cannot  be  ordered  of  the  ettate  of  ji  deceased  person;  it  must  be 
admicistered  under  the  anthority  of  the  court  of  probates.  Dupoy  s(  ol.  e.  Greffin*s  Exe- 
cutor, ii,  432. 

fi.    OftheCemofL 

1.  Insolvent  cannot  withhold  part  of  his  goods  on  the  ground,  that  be  has  delivered 
enough  to  pay  his  debts.    Duncan  and  Jackson's  Syndics  v.  Duncan,  i,  115. 

2.  After  a  cession,  the  debtor  who  does  not  obtain  a  release,  is  not  suable  till  the  pro- 
perty ceded  be  liquidated.    Fitzgerald  v.  Phillips,  i,  246. 

3.  A  ceding  debtor  who  has  not  obtained  his  discharge,  is  liable  to  a  simple  contract 
debtor,  when  it  is  clear  that  the  privileged  debts  absorb  all  the  ceded  property,  although 
the  estate  be  yet  unliquidated.    Fitzgerald  e.  Phillips,  i,  286. 

4.  If  the  cession  be  refused  on  allegation  of  fraud,  and  the  sheriff  be  appointed  syndic, 
the  debtors  cannot  be  ordered  to  a^nign  their  property  to  the  sheriff  as  trustee.  W.  dt  L. 
'Crommelin  e.  Their  Creditors,  i,  340. 

5.  The  law  in  force  in  this  country,  at  the  change  of  government,  on  the  subject  of 
ttBtio  bofiorum,  is  not  unconstitutional.    Blanque*s  Syndic  e.  Beale*s  Executors,  ii,  505. 

6.  The  act  of  1817  has  not  repealed  the  former  laws  rehitive  to  the  voluntary  surrender. 
It  introduces  a  cumulative  remedy,  from  which  certain  insolvents  are  excluded.  Kelsey 
«.  His  Creditors,  ii,  585. 

7.  The  loss  of  credit  is  a  good  cause  for  a  debtor  to  obtain  relief  by  a  cession  of  hit 
^goods.    Section  of  act  of  1817,  relative  to  production  of  books  of  insolvent,  commented 

on.    Richards  e.  His  Creditors,  iii,  550. 

C.    Of  the  Meeting  of  Creditors  and  tht  Homologation  of  their  Proceedings, 

1.  If  one  of  a  firm,  not  shown  to  be  a  creditor  in  his  private  name,  sign  a  eaneordat^  the 
firm  is  concluded  by  the  signature.    Arnold  e.  Bureau,  ii,  180. 

2.  The  wife  of  the  insolvent  may  vote  though  she  has  not  renounced.  Planters*  Bank 
.St  al.  e.  Lanusse  et  al^  ii,  293. 

3.  It  is  not  enough  that  creditors,  making  opposition  to  the  homologation  of  the  pnv 
•eedings  of  creditors  in  an  appointment  of  syndics,  should  charge  that  the  election  was 
illegal  **  because  the  persons  who  voted  were  not  creditors  of  insolvent  to  the  amount  by 
them  stated,  nor  had  any  claim  on  his  estate;**  the  statute  requires  that  an  opposing  cre- 
ditor should  within  ten  days  lay  before  the  court  his  written  deposition  stating  spectallif 
the  several  facts  ofnuUity,  or  of  fraud.    Bierra  e.  His  Creditors,  ii,  590. 

4.  The  ten  days  allowed  by  law  for  filing  an  opposition  to  the  appointment  of  syndics 
lo  an  insolvent's  estate,  commence  running  from  the  dsy  on  which  the  proceedings,  had 
before  the  notary  for  that  purpose,  were  closed.    Dreuz  v.  His  Creditors,  ii,  594. 

5.  To  the  formation  of  a  eoneurso  three  creditors  are  necessary,  but  it  is  not  necessary 
they  should  be  present  at  the  meeting.  Turcss  et  aL  e.  L*Eglise,  iii,  356;  May  field  v. 
Comeao,  iv,  202. 

6.  After  the  pirocrss-verbal  of  the  meeting  of  the  creditors  of  an  insolvent  is  closed,  the 
notary  cannot,  on  a  subsequent  day,  receive  the  votes  of  creditors  who  did  not  meeL 
Broupard  e.  His  Creditors,  iii,  458. 

7.  An  imprisoned  debtor  who  appliea  for  the  benefit  of  a  eessio  6onortfm,  cannot  have 
his  creditors  called  before  a  notary:  but  into  open  ouurt,  or  before  the  judge.  See  act  of 
assembly.    2  Martin's  Digest,  142.    Stewart  e.  His  Creditors,  iv,  368. 

8.  General  rules  which  govern  a  eoneurso.    Saul  e.  His  Creditors,  iv,  302. 

D.    Of  the  Syndics., 

1.  Cf  their  AppoinimenU 

1.  A  majority  in  amount  is  necessary  for  the  appointment  of  a  syndic  Enet  v.  Hit 
Cieditors,i,251. 

2.  Unless  all  the  creditors  agree,  the  syndic  must  be  chosen  firom  their  own  number* 
Clamageran  e.  Degniy,  ii,  626. 

3.  Mortgage' cr^itors  are  entitled  to  vote  for  syndics.  Enet «.  His  Creditors,  ii,  263, 
29a 

4.  An  insolvent  cannot  contest  the  legality  of  the  choioe  which  his  creditors  make  of 
syndics.    Soghers  v.  His  Creditors,  i,  622.  ^ 

5.  The  appointment  of  syndics  made  in  the  French  language,  in  the  proceedings  be- 


ibre  tlk^L  ik>tai7,  ^  nncbhrtittitiona!,  And  not  cored  by  the  homoloifatioii  of  (he  prooiedn 
uigB,    Viale*8  Syndics  e.  Gardenibr  e<  a^,  i,  7^1. 

6.  I^ndice  nrast  be  appointed  by  th^  majority  of  creditore  m  aoiounl,  and  if  the  claini^ 
of  creditors  offering'  to  vote  is  dlspated,  it  must  be  proved,  as  in  ordinary  cases,  by  legal 
^idence.    Planters^  Bank  et  al.  v.  Lanusse  et  al^  ii,  14^ 

7.  Clairts  of  creditors  may  properly  be  investigated  before  voting  ibr  syndics,  Tbe[ 
notary  must  record  the  proof  each  party  presents,  and  return  it  to  court,  where  it  can  be' 
a0(ed  en.    Jlnd.  146. 

8.  In  cases  of  this  kind  all  the  creditors  are  at  once  plaintiffs  and  defendants.  Tria^ 
by  jury  may  be  demanded  for  the  ascertainment  of  the  facts  at  issue.    lUd, 

9.  Ah  endorser  wfto  has  not  paid  his  endorsee  has  no  right  to  yote.    Ibid,  , 

10.  The  creditors  of  an  insolvent  have  aright  to  change  the  syndicis,  who  are  but  their 
mandatories,  in  case  they  make  a  cession  of  their  goods.  Segfaers  v.  His  Creditors,  ii, 
ol7« 

11.  A  judgment  revereing  that  by  which  a  syndic  was  appointed,  does  not  avoid  acti^ 
done  by  him  in  tlie  meanwhile.    Sautet «.  Dreui^s  Syndics,  iii,  179. 

13.  The  insolvent  may  be  appointed  syndic.    Torcas  et  aL  v.  L*Egli8e,  ill,  356. 

S.  Of  their  DuHes  and  ReeponeibUUies. 

1.  There  is  nothing  in  the  laws  which  authorises  the  syndics  of  an  insolvent  debtor  W 
throw  their  own  goods  into  the  mass  of  his  estate,  sell  them  on  credit,  take  to  themselves 
all  t^e  benefits  of  the  good  debts  and  make  the  estate  responsible  for  the  bad.  Syndics 
of  WUIiamson  o.  Syndics  of  PbilUps,  iii,  205.  , 

2.  Syndics  become  responsible  by  their  own  misoonduct  only.  Segbers  «.  Visinier 
et  dl,,  u  211. 

3.  l^he  functions  of  syndics  cease  ais  soon  as  their  aeooonts  are  rendered  and  approvedJ 
Fitzgerald  e.  Phillips,  i,  177. 

4.  Syndics  cannot  act  withotit  the  oonfinnation  of  a  competent  tribunal.  Dukelos^s 
Syndics  e.  Dumountel  et  «i^  i,  273* 

5.  Syndics,  before  the  act  of  1817,  had  tlje  power  to  release  tiie  mortgages  on  InMl* 
vent*s  property.    Williamson  et  al,  «.  Their  Creditors,  i«  423. 

0.  dynoics  cannot  take  possession  of  an  estate  on  the  gronnd  that  the  posiossor  ob*'' 
Uined  it  from  their  insolveut  by  a  ilraudolent  sale.  St  Avid  eiaL  9.  Weimpren4er's 
Syndics,  ii,  39. 

7.  A  syndic  cannot  sne  his  oo-syndic  for  funds  of  the  estate^  iii  the  hand*  of  the  latter  • 
Preval  v.  Moulon,  ii,  230. 

8.  Aiier  insolvency,  the  syndigs  mky  sue  for  any  property,  the  alienation  of  which  Was 
null  and  void  as  to  creditors.    Marlines  v.  Layton  &  Co,  iii,  324. 

9.  But  when  the  ob|ect  of  the  action  is  to  enfinrce  a  lien,  which  one  of  the  creditors 
nwy  have  on  immovables  alienated  before  failure,  they  cannot.    Ihid. 

10.  When  damages  are  claimed  from  syndics  for  malfeasance,  suit  ought  to  be  broughf 
against  them  in  their  individual  capacity.    PimpineUa  «.  Lanuss^'s  Symlios,  iii,  774. 

11.  Syndics  have  no  control  oter  the  suits  which  the  indivkhiai  creditors  may  raise 
with  eaoh  other  in  the  concurso.    Saul  o.  His  Creditors,  iv,  301^ 

E^Oftkk  Stttf  of  Proceedings,  and  tki  J^eeis  iherttif. 

1.  The  order  on  a  eeesio  hanontni  stops  all  proceedings  as  weH  against  the  person,  ms 
ib^  ^nera!  estate,  or  those  in  rem,    Elmes  e.  Estevan,  i,  dl.  j 

2.  If,  pending  suit,  a  stay  of  proceedings  be  ordered  and  suit  proceed,  no  new  trial  will 
Iteghirited,' it  appearing  that  defendant  had  ^one  to  trial,  and  that  the  proceedings  against, 
creditors  had  not  been  continued.    Livaudais  v.  Henry^  i,  52. 

31  If  a  debtor  does  not' make  a  cession  of  his  goods  at  the  meeting  of  his  creditors,  the. 
diiAer  for  staying  proceedings  may  b^  rescihded.    Deglane  v.  His  Creditors,  i.  323, 

4.  The  stay  of  proceedings,  does  not  prevent  the  record  of  a  mortgage.  Torrey  et  «2., 
fl^ics,  o.' Bharhburgh,  ii,  60.  .  .    i 

31  The  stay  of  proceodings  grkiited  to  an  insolvent  (does  not  prevent  the  seizure  of  the, 
floods  of  a  third  pcnAm  found  oh  the  premises  leased!  Ritchie  et  aL  Svndics»  v.  White 
aai.,H,186.  ^ 

OF;  The  order  (ht  stayihg  all  proc^lngs  against  the  person  and  property,  ordinarily^ 
^hoate^tit'the  beginning  of  proceedings  to  procure  a  respite,  ceases  with  the  granting  oi 
it.    Abat  e.  Michel,  ii,  447. 

7.  The  District  Court  canffot  prdcodd  in  si  liiiit  against  a  debtor  who  has  obtained  «  s^y 
«F  ^ocMainigs  fiM  'thtrP«ri4fa  CoiM  tH  T!f^^  Orleans:    Hummin  «'.  Jbiies,  ii,  630. 

63* 


750  INDEX. 

8L  Proeeodings  in  another  eourt  IImb  that  where  the  eoneur$o  is  pendraif  by  a  partj  to 
the  eoneurso  are  ille^l  and  void.    Syndics  of  Menard  o.  Pierce  et  oJ.,  iii,  101. 

9.  No  judicial  proceedings  carried  on  after  the  order  saspending  ail  prooeediogs,  can 
give  one  creditor  preference  over  another.    Clarlc  v.  Oddie,  iii,  416. 

10.  The  orders  generally  granted  on  insolvent  petitions,  are  erroneous — ^they  sboold 
only  direct  stay  of  proceedings  on  the  part  of  those  creditors  who  are  placed  on  the  bilan. 
Clark  «.  Wright,  iii,  474. 

11.  On  the  fkilore  of  a  debtor  in  talido^  the  co-debtor  may  be  proceeded  against,  with* 
out  waiting  for  the  issue  of  the  proceedings  in  the  eoneurw.  Martinstein  et  al,  v.  Wolff, 
iv,  663. 

13.  One  creditor  cannot  bring  a  suit  afler  the  insolvency  to  set  aside  a  conveyance 
made  by  the  debtor.    Roman  o.  Hennen  et  oZ,,  iv,  671. 

F.    Of  the  omienon  of  a  Credilm^e  name  on  the  Bt2an,  and  the  effeeta  thereof. 

1.  A  creditor,  not  placed  on  the  schedule,  is  not  afiected  by  the  proceedings.  Russel 
«.  Rogers  et  a/.,  ii,  27;  Bainbridgo  o.  Ciay,  iii,  84;  Clark  e.  Wright,  iii,  474. 

3.  The  insolvent  is  bound  to  pat  the  creditoi^  on  his  bilan,  and  is  not  excused  from  do- 
ing so  by  not  having  knowledge  of  the  endorsee  to  whom  the  note  was  transferred. — 
Herring  o.  Levy,  iii,  330. 

3.  If  a  creditor  sues  an  insolvent  debtor  who  has  not  put  him  on  hie  bilsn,  the  case 
will  be  cumulated  with  the  proceedings  of  the  other  creditors.  Franklin  Bank  v.  Nolte 
«la2.,  iii,  416. 

4.  A  creditor  who  is  pot  on  the  bilan  of  an  insolvent  for  part  of  a  debt  due  to  him,  can- 
not  afterwards  sue  for  that  part  which  was  omitted.     White  et  aL  v.  Lobre,  iv,  356. 

5.  More  especially,  if  it  was  pot  down  in  the  name  of  another  person,  and  I  be  pro- 
ceedings were  suffered  to  be  confirmed  without  opposition  on  the  part  of  the  real  credi- 
tor.   Ibid. 

6.    Of  the  Sale  of  Propen^. 

1.  When  there  exist  mortgages  on  the  property  ceded  by  the  insolvent,  it  is  not  to  be 
■old  in  the  mode  prescribed  by  law  under  an  execution,  with  the  embarrassment  of 
appraisement,  but  for  cash.  Iiewis  o.  Boissier's  Syndics,  ii,  530.  Accinelli  o.  Syndics 
of  Menard,  ii,  643. 

3.  The  law  has  not  fixed  the  number  of  days  during  which  the  sale  of  an  insolvent** 
goods  is  to  be  advertised.    Sanlet  v.  Dreux*s  Syndics,  iii,  179. 

3.  An  agent  appointed  to  superintend  the  sale  at  auction  of  an  insolvent's  estate,  ciga 
not  become  a  purchaser.    Shepherd  e.  Percy,  iii,  394. 

4.  The  sale  of  an  insolvent's  estate  must  be  made  on  the  ssme  terms,  and  under  the 
same  formalities  as  property  seized  in  execution.    Mayfield  «.  Comean,  it,  303. 

5.  Where  a  meeting  takes  place  before  a  notary  by  order  of  court,  to  deliberate  on  the 
mode  of  selling  the  estate,  and  the  creditors  differ  as  to  the  terms  of  payment,  the  pri- 
vtleged  creditors  cannot  by  an  ex  parte  proceeding  obtain  an  order  of  court  to  sell  the 
property  for*  cash.    Saul  o.  His  Creditors,  iv,  303. 

6.  And  if  they  do  so,  and  a  sale  takes  place  at  which  the  privilejred  creditor  who  obtains 
the  order  buys  the  property  himself^  the  sale  will  be  set  aside.    iM. 

H.    Of  the  Tableau  and  its  Hamologatim  and  «f  OppotiUon  thereto;  and  herein  of  the 

Rank  of  Creditors. 

1.  When  the  claim  of  any  creditor  is  disputed,  an  act  under  private  signature  is  noi 
in  itself  sufficient  proof  of  the  claim.    Meneodez-e.  Larionda's  Syndics,  i,  303. 

3.  The  whole  of  the  creditors  of  a  partner,  en  maese,  can  not  be  placed  on  the  bilaa 
of  an  other.  ^  Desse*s  Syndics  v.  Plantings  Syndics,  i,  538. 

3.  A  creditor  opposing  the  homologmtion  of  the  proceedings  in  insolvency,  mast  state 
specially  the  grounds  of  his  opposition,  and  is  not  permitted  to  allege  irregularity 
generally.     Dubois  v.  Sefirher8*s  Syndics,  i,  618. 

4.  A  judgment  being  incomplete  for  want  of  the  judge's  signature,'  at  the  period  of 
a  eeesio  bonorum  by  the  insolvent,  gives  no  privilege  qs  a  mortgage,  and  cannot  alter  that 
creditor's  situation  with  relation  to  the  other  creditors,  whose  debts  were  of  equal  rank 
with  his  at  the  commencement  of  his  suit.    Shaumbor?h  «.  Torrey  et  a/..  Syndics,  ii,  88. 

5.  The  partners,  in  an  ordinary  commercial  partner&ip,  are  bound  in  eoUdot  and  can- 
not prove  or  be  paid  their  respective  claims,  until  the  partnership  debts  due  to  oth»r 
creditors,  are  paid.    Ward  o.  Brandt  et  a  J.,  Syndics,  ii,  313. 

6.  A  case  of  contested  ckims.    Hanna  e.  His  Creditors,.!!,  379. 

t.  Proof  of  the  mere  admission  of  the  debt  ^y  the  insolventf  or  even  his  wriUen  ackaov- 
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ledgment  of  it,  will  not  astablidi  it  a^init  his  crediton.    But  otfaerwiie,  if  aiminicvlada 
(sapported)  by  circumstances.    The  Planters*  Bank  et  al.  v.  Lanasse  H  al^  iu  393. 

8.  The  judgment  of  bomolog^stion  is  incomplete  until  signed  by  the  judge.  Abatv- 
Michel,  ii,  447. 

9.  If  a  bill  is  accepted  on  the  promise  that  a  mortgage  will  be  given  to  secure  the 
acceptor,  and  it  be  subsequently  given,  if  the  mortgagor  fail,  the  date  of  the  promise  will 
be  considered  in  inquiring  whether  it  should  be  set  aside.  Wyer's  Syndics  «.  Sweet  ei 
al^  ii,  750. 

10.  A  suit  to  be  put  on  the  tableau  according  to  rank  and  privilege,  is  not  a  suit  for  the 
payment  of  any  sum  of  money,  on  which  the  act  of  1813,  2  Martin'B  Digeti^  196,  requireii 
an  amicable  demand.    Marigoy  v.  Johnston*s  Syndics,  iii,  160. 

11.  The  endorser  of  an  insolvent,  who  is  also  a  debtor  of  his,  hss  only  a  right  to  be 
placed  on  the  bilan  for  the  balance.    Moolon  v.  His  Creditors,  iii,  216. 

12.  Creditors  who  sign  a  concordat,  do  not  waive  the  right  of  contesting,  thereaflert 
the  claims  of  each  other,  on  the  syndic  filing  a  tableau  of  distribution.  See  10  Martin^ 
690.    Garidel  o.  Fogliardi,  iii,  343. 

13.  The  tableau  of  distribution  cannot  be  homologated  till  the  creditors  are  pited,  and 
this  should  appear  on  the  record.    Barbegur  et  oL  v.  Their  Creditors,  iii,  414. 

14.  If  a  creditor  claim  to  be  paid  by  the  preference  on  the  insolvent's  bank  stock,  pledged 
to  him,  his  claim  must  be  settled  contradictorily,  with  all  the  other  creditors,  afVer  the 
tableau  is  made.    Astor  v.  Syndics  of  Saul  et  aL,  iii,  417. 

15.  A  mortgage  creditor  docs  not  lose  his  rank,  because  the  register  overlooked  his 
mortgage.    Dreuz  v.  His  Creditors,  iii,  417. 

16.  If  the  mortgagor's  wife  renounces  her  right,  she  will  be  postponed  to  the  mortgagee. 
Jbid. 

17.  If  the  law,  which  prescribes  the  mode  of  citing  an  insolvent's  creditor,  when  the 
syndics  present  the  tableau,  be  repealed,  and  the  proceedings  are  continued  on  to  fin^l 
judgment,  without  any  objection  below  or  in  this  court,  the  enor  is  waived.  Ludeling's 
Syndics  v.  Poydras's  Executors,  iii,  419. 

18.  Creditors  are  cited  to  oppose  the  tableau,  by  publications,  but  to  bring  them  intt> 
court  in  the  first  instance,  personal  notice  is  necessary  as  to  those  who  reside  in  the 
parish.  In  New  Orleans,  publication  in  the  papers,  or  a  notice  stuck  up  may  be  resortofi 
to.    Ibid. 

19.  Judgment  of  homologation  regularly  obtained,  has  the  authority  of  the  thing  judged 
against  all  the  creditors  who  were  placed  on  the  bilan.  Louisiana  Insurance  (^lupany 
o.  Campbell,  iii,  777. 

20.  Pending  an  appeal  from  the  homologation  of  a  tableau  of  distribution,  none  of  the 
creditors  can  compel  payment  of  the  sum  for  which  they  are  placed  on  the  tableau* 
Dreux  e.  His  Creditors,  iv,  35. 

21.  When  a  creditor  lays  claim  to  a  better  place  on  the  taUean,  itmay  be  opposed  by 
any  other  thereafter,  who  deems  it  expedient  and  he  cannot  be  said  to  be  in  mora,  where 
be  received  notice  of  this  d  <ira.  He  who  pays  the  note  of  another,  cannot  avail  himself 
of  the  mortga^  the  latter  had  given  for  the  benefit  of  his  endorser,  unless  the  mortgage 
be  assigned  him.    Kirkland  o.  fiis  Creditors,  iv,  181. 

22.  A  party  who  has  no  share  in  the  money  to  be  distributed  cannot  oppose  the  homo- 
logation of  the  tableau  of  distribution.    Gravier  v.  Lafon  et  a/.,  iv,  371. 

23.  If  a  cause  be 'remanded,  with  directions  to  amend  the  tableau  according  to  the 
principle,  laid  down  by  the  Supreme  Court,  the  district  court  has  no  authority  to  toucti 
the  tableau  in  other  parts.    Nolte  ei  al,  o*.  Their  Creditors,  iv,  381. 

24.  Creditors  may  oppose  the  tableau  of  distribution  at  any  time  previous  to  the  signing 
of  the  judgment  of  homologation.    Avart  o.  His  Creditors,  iv,  100. 

I.    Of  thi  Charge  of  Fraud. 

1.  Fraud  is  to  be  presomed  in  all  tlie  acts  of  a  bankrupt  whereby  he  undertakes  to 
divest  himself  of  his  property  to  the  prejufdioe  of  his  creditors.  Misotiere's  Syndics  o. 
Coignsrd,  i,  171. 

2.  Fraud  is  presumed  in  all  eases  of  bankruptcy.  Menendez  v.  Larionda's  Syndics,  i, 
902;  Brandt  el  a/.,  Syndics,  o.  Shaumburgh,  ii,  671. 

*    3.  When  creditors  refuse  to  accept  the  cession,  and  allege  firaud,  insolvent  can  not 
dismiss  his  petition.    Clagne  et  al,  v,  Lewis  et  ai.,  i,  317. 

.4.  The  fiict  of  a  defendant  in  insolvent  circumstances  having  waived  apparently  good 
grounds  of  defence,  does  not  necessarily  import  bad  faith  in  hinu  Meeker's  Aasigneta 
V,  Williamson  etoL^  Syndics,  i,  643. 


7«f  lK1>fiX; 

• 

'  Si  ^rndfei  Ota  not  takd  poiieidloii  of  ati  estiAe  on  tbe  grtmnA  fbat  (he  posteosor  ob- 
tiined  H  hom  their  itteoIvvBt  by  a  ilrandaieDt  nie.  St  Avid  o.  Weimprender*t  Syodks, 
M,S9. 

6,  The  coDfefance  which  gives  all  the  property  of  a  debtor  to  a  tin|fl6  creditor  who 
batf  no  preference  by  law  is  firaadalent,  both  on  the  part  of  Ae  debtor  and  the  creditor. 
Hodge  e.  Morgan,  ii,  592L 

7.  If  such  coBfeyance  is  attacked  as  iiaadolent^  it  is  for  the  vendee  to  ahow  that  the 
debtor  possessed  other  property.    Ibid, 

8L  The  qoestieli  of  fraud  made  by  a  creditor  in  eoncurto^  against  an  insolvent  debtor^ 
eortends  no  farther  than  to  deprive  soich  debtor  of  the  benefit  of  the  insolvent  laws.  PftU 
frev's  Syndic  e.  Frangois  et  al^  iv,  509. 

9.  A  charge  of  fraud  made  against  an  insolvent  debtor  by  a  creditor  in  coneurw  and 
overruled,  does  not  form  res  judicata  in  a  subsequent  suit  by  the  srndic  of  such  creditor,* 
■gainkt  tM  debtor,  on  the  same  charge,  to  set  aside  a  fhradulent  saie.    Ifnd, 

K,    Of  ike  ContraeU  of  ImolvenU  which  are  FrauduUnij  and  IntaiHd  at  le  Creditan, 

1.  A  sale  madb  by  a  debtor,  after  the  sorrender  of  his  property  to  the  use  of  his  credi^^ 
tors,  is  not  atMolutely  void,  ab  tiitfie,  but  only  such  as  may  be  avoidisd  and  set  aside  by 
the  creditors  whose  rights  may  be  injured  by  it    Syndics  of  Segur  o.  Brown,  i,  98. 

2.  On  the  eve  of  bankruptcy,  a  debtor  cannot  convey  to  one  of  his  creditors  real  pro- 
perty in  discharge  of  a  claim  for  which  the  creditor  nas  a  lien  thereon.  Meeker's  As- 
signees e.  Winiamson  et  of.,  Svndlcs,  i,  304;  Ritchie  et  al.,  Syndics,  v.  Sands  A  oZ.,  Syndics^ 
ii,  152;  Canfield  dt  Diion  v.  Mahor  ef  s/.,  iii,  264. 

'  9.  After  a  respite  is  granted,  the  debtor  cannot  legally  give  a  preference  to  a  ereditor 
over  the  rest    Brandt  et  at,  Syndics,  e.  Shanmbnrgh,  ii,  671. 

^  Actions  to  set  aside  contracts  as  fraudulent,  most  be  brought  within  one  year  fron 
the  time  the  fraud  was  discovered.    Syndics  of  Weimprender  v.  Weimprender,  ii,  751. 

6.  But  #here  the  debtor  is  iniMilvent,  the  action  need  not  be  commenced  until  a  settle*- 
ment  of  the  estate.    Ibid, 

6.  Creditors  cannot  attack  acts  of  their  debtors  unless  (bey  are  injured  by  them.  Hence 
^y  must  show  that  sufficient  property  does  not  remain  to  pay  their  olalms.  Semple  v, 
Fletcher,  iii,  102. 

7.  A  conveyance  to  secure,  at  the  eve  of  bankruptcy,  a  creditor,  to  the  injury  of  others, 
i^  fraudulent^  and  will  be  set  aside.  Henderson  et  aU  e.  Morgan,  iii,  423;  Uodge  o.  Mor- 
g%t),  ii,  594, 

8.  A  deed  cannot  be  set  aside  as  fraudulent  by  a  creditor  who  becomes' such  after  the 
date  of  the  alienation,  unless  it  be  proved  it  was  made  with  an  intention  to  defraud  future 
creditors.    Hesser  e.  Black  A  al^  iii,  463. 

9.  A  conveyance  alleged  to  be  fraudulent,  cannot  be  tried  by  eeixing  the  property  as 
belonging  to  the  yendor,  and  setting  up  the  fraud  as  a  defence.  An  action  must  be  brought 
to  annul  the  oonveyanoe.    Barbarin  o.  Saucier,  iii,  577. 

L.    Of  ReapUe. 

1.  A  creditor  who  has  signed  a  letter  Of  license  granting  ah  extension  of  time' to  the 
dlibtof,  may  sue  before  the  expiration  of  the  time,  if  his  debtor  becomes  insolvent  and* 
assigns  his  property.    STBride  v,  D.  &  N.  Ck>cherbn,  i,  345.    . 

2l  Three-fourths  of  the  creditors  in  number  and'  in  amount  must  concnr  in  the  grant 
cf  a  respite.    Clavicff  e.  His  Creditors,  i,  74a 

3.  A  debtor  obtaining  a  respite  from  his  creditors,  and  not  complying  with  its  condi- 
tMUB,  may  be  compelled  to  a  forced  surrender  of  his  property.  IJyson  et  at  v.  Brandt 
at  at,  ii,  10. 

4.  When  a  respite  is  granted,  the  stay  of  proceedings  which  preceded  can  not  operate 
as  a  bar  to  an  action  for  a  brekch  of  the  condition  on  which  the  creditors  extended  this 
indulgenoe:    Ward  tf,  Brandt  ei  at,  ii,  140. 

.  5«  A  mortgage  executed  by  two  of  the  partners,  after  the  acting  partners  had  pray«d 
fbr  a  respite,  which  was  accorded,  gives  no  preference  to  tbe'mortgagee.  Word  v.  Brandt 
cf'a2.,8vndios,ii,212. 

6.  After  a  respite  is  granted,  the  debtor  cannot- legally  give  a  preference  to  a  creditor 
over  the  rest  FitiMl  is  presumed  in  a  bankrupt  Brandt  at  at,  E^ndlcs,  t,  Sbaombbrgh, 
ii,  671. 

7.  Tfaree-fimrthi  of  the  ereditora  on  the  bilan  are  neoesMry  to  » fbrced  respite    Dati- 
ve at  o.  Sooiidi  iu,.124;  VoMg  v.  GUty^  iii,  144 
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Bfr    Of  Jntolveney  GentraUy. 

I.  Bail  dischar^d,  in  case  of  defendant  who  contracted  a  debt  prior  to  insolTeney,  and 
tiibseqnently  assumed  to  pay  it    Packwood  o.  Foelckell,  i,  7. 

3.  The  lervicefl  of  the  counsel  employed  by  insolvent  to  make  bis  cession  of  ^oods, 
are  in  reality  services  done  to  the  creditors  themselves;  they  do  not  form  a  privile^d 
Xilaim  against  insolvent,  but  against  the  funds  in  syndic's  hands,  belonging  to  tfie  mass  of 
creditors,  and  it  is  lor  the  court  to  fix  the  quantum  of  remuneration.  Morel'o.  Misotidre^s 
Syndics,  i,  132. 

3.  The  period  of  insolvency,  or  want  of  means  in  the  debtor  to  pay  all  his  debts,  if 
evinced  by  a  subsequent  failure,  is  certainly  the  most  rational  period  ofler  which  he  should 
not  be  allowed  to  make  any  change  in  the  state  of  his  affairs,  to  the  benefit  of  part  of  his 
creditors  and  injury  of  others.  To  fix  this  period  with  precision  is  difficult,  on  which 
account  every  case  must  rest  on  proofs  and  circumstances  of  its  own.  Brown  e.  Kenner 
«<a2.,  1,123. 

4.  A.  law  of  the  Partidas  was  cited  to  show  that  a  prescription  of  one  year  bars  credi* 
tors  from  annulling  sales  made  by  debtors  in  frdud  of  their  rights.  Held^  not  applicable 
to  the  right  of  the  mass  of  the  creditors  to  oppose  the  fraudulent  pretensions  of  other  cre- 
ditors who  are  making  claims  injurious  to  all.    Ibid, 

5.  Foreign  proceedings  in  bankruptcy,  no  protection  against  debts  contracted  her& 
Mitchell  V.  McMillan,  i,  196. 

6.  If  a  part  of  the  property  ceded  be  lost  by  the  misconduct  of  the  syndics,  the  debtor 
is  entitled  to  a  proportionate  allowance  from  each  creditor.    Fitzgerald  o.  Phillipsi,  i,  286i. 

7.  The  bare  circumstance  of  his  surrendering  no  property,  is  not  sufficient  to  deprive 
an  insolvent  in  actual  custody  of  the  benefit  of  Hie  act  of  1808,  c  16,  when  no  fraudulent 
conduct  was  proved  against  him.    Miles  o.  His  Creditors,  i,  494. 

8.  On  failure  of  a  debtor,  his  note,  though  not  yet  payable,  may  be  put  in  suit  Fisk 
«.  Chandler,  i,  539. 

9.  The  discharge  of  a  member  of  a  commercial  partnership,  under  on  insdlveDt  law« 
does  not  release  the  other.    Russel  o.  Rogers  ei  o/.,  ii,  27. 

10.  The  act  of  1817,  (relating  to  insolvents,)  does  not  deprive  persons  who  have  not « 
year's  residence  of  any  right  which  previous  acts  gave  them.  Shreeve  «.  His  Creditors* 
li,  169. 

II.  Debts,  other  than  those  arising  from  consignment,  may  be  proved  on  insolvency 
Against  a  cpmmisston  boose  in  this  city.    Ward  o.  Brandt  et  a/..  Syndics,  ii,  212. 

12.  A  discharge  in  a  sister  state,  which  liberates  the  person  of  the  debtor,  but  leaves 
the  contract  in  rorce,  does  not  protect  him  from  imprisonment  here.  Morris  v.  Eves,  ii» 
267. 

13.  In  a  eoneurso  all  the  creditors  are  at  once  plaintifi*s  and  defendants,  nor  is  there 
any  difference  between  the  syndics  and  those  who  nominate  them.  Walton  v.  Watson  et 
aU,  ii,  479. 

14.  Several  creditors,  standing  in  the  same  predicament,  and  seeking  the  same  relief^ 
may  join  in  one  application.    S.  J.  Pecquet  et  al,  e.  W.  Golis,  ii,  510. 

15.  Syndics  have  no  right  to  take  the  whole  proceeds  of  a  vessel  of  which  their  insol- 
vent was  part  owner  only.  Nor  can  those  who  have  a  right  of  action  against  the  part 
owner  be  compelled  to  await  the  settlement  of  the  insolvent's  estate  berore  they  obtaiA 
.the  benefit  of  the  proceedings  against  their  debtor,  who  had  not  failed*  Canez  et  oL  «• 
Schooner  James  M'Kinley,  ii,  667. 

16.  An  insolvent  cannot  employ  counsel  after  his  fiiilure,  at  the  charge  of  his  estate. 
Seghers  v.  Moulon's  Syndics,  ii,  756. 

17.  An  acknowledgment  of  one  of  the  syndics,  that  the  person  so  employed  was  ooniik 
sel,  is  not  evidence  that  they  agreed  to  oompensate  him  for  his  aervioes.    Und, 

18.  A  man's  solvency  cannot  be  better  tested  than  by  the  return  of  an  executioo 
against  him,  on  which  no  property  can  be  found.    Taylor  v.  Curtis,  iii,  40. 

ID.  The  legal  mode  of  showing  the  insolvency  of  an  estate  u  by  a  settlement  in  the 
court  of  probates.    Semple  o.  Fletcher,  iii,  102. 

20.  If  a  person,  who  advances  the  price  of  a  slave,  take  the  bill  of  sale  in  his  own  name 
for  his  security,  he  cannot  be  disturbed  by  the  creditors  for  the  person  for  wliom  the  par* 
ehase  was  made  till  he  be  reimbursed.    Villars  e.  Morgan,  iii,  153. 

21.  When  a  negotiable  note  is  the  evidence  of  the  debt,  it  is  the  duty  of  the  insolvent 
to  find  out  the  endortee;  putting  the  debt  in  the  schedule  in  the  name  of  the  payee  is  not 
sufficient    Clark  e.  Wright,  iii,  474. 

22.  An  insolvent  debtor  does  not  acquire  a  discharge  of  his  debts  when  the  creditors 
fail  to  appear;  or  having  made  a  change  of  parish,  withdraw  it  Dufau  u.  Idassicot's 
Heirs,  iii,  800. 

23.  The  creditor  of  an  insolveot  who  is  put  on  the  UImi,  cannot  object  to  the  regoUri^ 
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of  the  proeeedinifs  ia  a  case  where  the  elfect  of  them  is  coIUterallj  involved.  Mayfield 
*B.  Comeam  IT,  302. 

24.  A  debtor  who  makes  a  eoneordtU  With  his  Creditors,  most  fwy  the  ezpenaea  of  60^ 
lectiog  the  debts  assigned  to  the  tmstees.    Clamageran  «.  Saoerdotte,  iv,  60d. 

33.  He  IS  not  reapoDSibfo  for  fees  paid  gratoitoasly  to  cdansel.    Ilfid. 

26.  If  there  be  two  defendants,  and  one  of  them  makes  a  cession  of  his  goods— tho 
salt,  as  to  him,  will  be  transferred  to  the  court  befbre  whom  the  epnoi rso  is  pending,  and 
retained  as  to  the  other  defendant    Russell  et  al,  o.  VfolSet  al^  iv,  662. 

INSURANCE. 

A.  OftJu  Warranty  in  PoUeitB. 

B.  Of  the  MUmorandwn  in  Ptilicie$, 
a    0/  AitandanmaA, 

D.'   Of  InMuranee  Generally, 

A.    Of  the  Warranty  in  P§lieie$, 

1.  Under  the  claose  in  a  policjr,  warranted  free  fi-om  loss  which  may  aris^  from  en- 
gaging or  being  engaged  in  illicit  trade,  the  insurers  are  not  responsible  for  the  risks 
4intil  Uie  goods  are  landed.    Cocalln  v.  Looisiana  insurance  Company,  iii,  620. 

2.  The  authority  of  a  nation  cannot  extend  beyond  her  own  limits,  but  she  may  goarfl 
v^inst  injury  approaching  them  irom  without  Any  regulation  ejrtending  the  powers  of 
«  belhgerent  nation  beyond  those  conferred  jars  Mfi,  can  only  have  effaet  within  her  own 
limits,  and  a  breach  of  them  must  be  considered  a  violation  of  municipal  rmilations. 
ifriiL 

3.  A  condemnation  jitre  beUii,  atid  for  a  breach  of  municipal  reguliitions  will  falsify  the 
warranty  by  Which  the  insurer  w^s  protected  against  loss  from  iuibit  trade.    lUd. 

4.  Under  a  warranty  against  seizure  for  illicit  trade,  the  insurers  are  not  released  from 
litUllty  Ar  iNegal  seisnre  and  detentibii.  And  this  principle  applies  as  well,  where  part 
of  the  cargo  is  illegally,  and  part  rightfully  seiied.  CucuUu  e.  Orleans  Insunooe  Odo^ 
piny,  ill,  723. 

.  '5,  If  there  be  a  breach  of  warranty,  no  matter  whether  that  breadi  were  or  ndt  the 
cause  of  the  condemnation,  the  assurers  are  discharged.  Goiooechea  0.  Looisiani.  Stale 
insurance  Company,  iii,  740. 

6.  Warranties  in  policies  are  of  two  kinds,  affirmative  and  prodii«ory,  and  both  are  ia 
the  nature  of  oooditions  precedent    Ihid. 

^  7.  Written  parts  of  a  policy  control  those  that  are  printed,  where  the  written  ad 
printed  words  contradict  each  other.    Ibid. 

8.  But  where  the^  do  not,  the  whole  instrtmrcnt  Must  be  conitroed  together.    Ibid, 

9.  Where  the  pohcy  has  a  declaration  in  writing  that  certain  property  insured  beloogt 
to  a  country  at  war  with  that  which  the  ship  is  bound  to,  and  it  also  contains  a  warrun^ 
Agninst  any  loss  arising  froih  illicit  trade,  the  insurers  are  hot  responsible  for  a  loss 
proceeding  from  the  latter  cause.    Ibid, 

10;  The  owner  will  recover  for  injury  to  his  goods  ofk  Ikiard  the  vessel,  altfaough  Ihev 
Were  removed  from  the  ^iy,  if  tliere  is  full  proof  of  their  having  been  injured  on  bom. 
Oakley  et  1:0.9,  Rusiell,  et  aL,  iii,  744. 

1 1.  Port  wardens  are  judges  of  the  neoeikltf  of  selling  damaged  goods  at  anction.  Aid, 

B.    Of  ike  Memnmndum  in  Policiea, 

1.  A  constructive  total  loss  is  excluded  in  all  memorandum  articles.  Brooke  HaL^ 
Ijonisiana  Sttrte  Insurance  Company,  Hi,  645. 

2.  When  the  mules  are  insured  against  a  MnZ  ioei^  nothing  ihort  of  a  phyiioal  total 
kNM  of  the  whole  namfaer  insured  will  render  the  assurers  responsible.    Ibid. 

C,    Of  AbandmmunL 

1.  The  insured  may  in  all  cases  abandon  as  for  a  total  lose  when  the  object  insured  hat 
been  damaged  to  the  amount  of  half  its  value.  Hyde  et  oL  t,  Louisiana  State  Insurance 
CMppahy,  ii,  692. 

2.  Whether  the  insured  may  abandon  where  there  has  wit  been  a  total  loss,  in  case  tbft 
Insurer  wilt  not  undertake  to  repair  the  Vessel? — Quart.    Ibid, 

3.  But  the  insurer  cannot  claim  this  right,  if  he  abandone  without  calling  on  the  in> 
surer  to  make  tliose  repairs.    Ibid.  * 

4.  If  a  ship  beoomes  uniiavigable  fVom  atfe  or  rettennesSi  the  insurere  arc  not  respbn. 
slUe.    lUd. 

5.  If  the  injaiy  which  the  vessel  has  sustained,  be  such  that  the  unsound  and  decajel 


S»rt4  of  Ihf)  vessel  oanoot  be  nacid  as  before  tbo  accident,  without  repairs  equal  to  half  the* 
value  the  insured  may  abandon.    Rid. 

6.  But  if  repuiringr  the  injury  which  has  arisen  from  one  of  the  perils  insured  against, 
wiU  replace  her  in  the  same  situation  she  was  before,  no  matter  how  unsound,  the  in- 
sured cannot  abandon.    IM, 

7.  Abandonment  transfers  the  property  to  tlie  insurers  without  any  aqoeptance  on  their 
part    Mellon  e.  Buqks  ft  al,  iii,  580. 

8.  And  after  abandonment  the  insured  cannot  maintain  an  action  against  the  owners^ 
and  roaster  of  the  vessel  for  not  having  delivered  the  property.    Ibid, 

9.  Nor  can  he  maintain  it  on  the  ground  that  he  is  a  negotUnum  ge$tor  of  the  in- 
surers, when  one  of  the  objects  of  the  suit  is  to  take  funds  out  of  their  mnda  which  they 
have  a  right  to  hold  in  consequence  of  the  abandoomenL    Ibid. 

IQ.  In  case  of  a  total  loss,  the  assured  must  abandon  within  a  reasonable  time.  AleU 
Ion  V.  Louisiana  State  Insurance  Company,  iii,  659. 

11.  And  whether  thp  ahandonoieQl  was  made  within  a  reasonable  time,  is  a  proper 
question  to  be  submitted  to  the  jury.    Ibid, 

13.  A  demand  of  payment  for  a  total  loss  amounts  to  abandonment  Cassedy  «.  Loui- 
siana State  Insurance  Company,  iii,  899. 

13.  An  abandonment  rightftiUy  made,  reverts  back  to  the  time  of  the  loss.  Clamagevan 
V,  Bonks  ei  a/.,  iv,  5^. 

D.  Of  Tnsuranee  generaUy. 

1.  The  question  as  to  sea* worthiness  is  one  of  fact  for  the  jury.  Trimble*6  Syndics  v. 
N.  O.  Insurance  Company,  i,  138;  Cole  e.  Louisiana  Insurance  Coo^pany,  ii,  63U. 

3.  A  joint  owner  who  had  eiclusive  management,  rendered  liable  for  not  having  in- 
sured tlio  entire  vessel.    Ralston  v.  Barclay  et  al.,  i,  519. 

3.  Insurance  may  be  had  on  freight  to  be  carried.  Cole  «.  Louisiana  Insurance  Com- 
pany, ii,  630. 

4.  The  insured  will  recover  on  a  valued  pcJicy,  althoqgh  the  invoice  cost  of  the  geods 
be  below  the  sum  insured.  Akin  et  al,  v.  Mississippi  Marine  and  Fire  Insurance  Com* 
pany,  ni,  428. 

^  If  a  voyaffe  be  insured  to  Key  TFeat  and  the  Havana^  and  the  ship  onneoeesfurily 
proceed  to  the  lost  plt^ce  first  this  is  a  deviation.    Ibid, 

0.  But  if  she  did  so  through  bad  weather,  and  the  voyage  to  K^  West  iail,  a  recovery, 
wiH  be  had  for  a  total  lojiss.    Ibid» 

7.  .In  a  policy  of  insurance  the  written  controls  the  printed  part  Brooke,  AUen  ^  Co*: 
V,  Louisiana  State  Insurance  Company,  iii,  420. 

8.  Discussion  of  the  principle,  that  a  total  lose  €f  any  jp^rt,  it  a  U4al  io99  within  the. 
meading  of  the  policy.    Ibid, 

9.  The  insured  is  not  obliged  to  communicate  a  fact  respecting  the  situation  of  the. 
port  of  destination,  in  relation  to  pilotage,  for  example,  the  knowledge  of  which  waSi 
equally  within  the  reach  of  the  insurer.  Nelson  v,  L6uisiana  Insurance  Comnany,  iii, 
545. 

10.  Whether  an  article  be  perishable  in  its  nature,  or  not,  is  to  be  aaoertained  by  the 
uaaffe  and  custom  of  the  port  where  Uie  goods  are  shipped.    Ibid. 

11.  The  particular  enumeration  of  perishable  articles  in  an  ordinary  policy  does  not 
prevent  the  insured  from  showing,  under  the  general  clanse,  that  other  articles  are  ps-' 
rishable.    Ibid, 

13.  When  it  becomes  necessary  to  place  goods  in  lamiches  to  transport  them  fronpi  the 
ship  to  the  port  of  destination,  they  are  at  the  ipsurer's  risk  until  landed.  Oscar,  sl  Loui^ 
stana  State  Insurance  Company,  iii,  587. 

13.  The  law  of  insurance  is  the  same  in  this  state  aa  in  the  other  states  of  the  Unipn. 
Brooke  ei  aL  v.  Louisiana  State  Insurance  Company,  iii,  64&i 

14.  Insurers  are  responsible  until  the  vessel  is  moored  in  gpo^  aa^ty  at  tift^  port  oC 
discbarge.    Zacharie  e.  The  Orleans  Insurance  Company^  iii*  690. 

15.  A  sentence  rendered  in  a  court  of  admiralty  whi<:h  is  appealed  from,  does  no| 
prove  a  falsification  of  the  warranties  contained  in  the  policy.  Zino  v.  The  Louisiana 
Insurance  Company,  iii,  746. 

16.  During  the  pendenqy  of  the  canae  in  the  admiralty  oourt  the  suit  between  the  in- 
surer  and  insured  may  be  continued  for  a  reasonable  time.  The  appeal  meanwhile  pvei 
vents  that  judgment  froi^  having  U^  force  of  re$  judicata.    Ibid. 

17.  The  contract  of  insurance  is  to  be  construed  with  reference  to  the  laws  of  thci 
country  where  It  was  made.    Shiff  v,  Louisiana  State  Insuronce  Companyi  iv,  90.  ^ 

18.  Nothing  but  necessity  justifies  a  deviation.    The  necessity  is  not  to  be  tested  by 
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tlie  eYent,  but  by  all  tbe  circnmstances  attending  the  ease.   Byrne  «.  Lonbiana  Slate  In- 
surance Company,  i?,  179. 
See  Barratry. 

INTEREST. 

1.  Interest  cannot  bo  sued  for  in  a  distinct  action.  Faurie  e.  Pilot  et  oL,  Syndics,  i,  46. 

2.  Legal  interest  is  fixed  at  5  per  cent.,  and  is  by  law  recoverable,  in  all  cases  of  mo- 
ney due,  from  the  date  qf  the  judicial  demand;  it  is  also  recoverable  wben  no  demand 
has  been  made,  in  cases  where  tbe  debt  is  owin^  for  things  which,  from  their  nature, 
may  be  supposed  to  produce  revenue  or  fruits.  Domat,  book  3,  tit  5,  sect  1,  art  4,  lays 
down  that  the  purchaser  of  a  farm  owes  interest  on  the  price  which  has  not  been  paid, 
agreeably  to  the  terms  of  sale,  although  no  demand  has  been  made,  and  even  should  he 
receive  less  revenue  from  the  land  than  the  interest  of  the  price.    Syndics  of  Segur  v, 

■  Brown,  i,  98. 

3.  Purchaser  in  possession  of  the  land  is  bound  to  pay  interest  on  every  instalment  of 
the  price  due.    Doplantier  o.  Pigman,  i,  116. 

4.  Interest  not  allowed  on  running  accounts,  except  where  an  understanding  to  that 
effect  is  shown.    Mcrieult  o.  Austin,  iii,  318. 

5.  The  court  cannot  allow  interest  on  the  sum  awarded  in  the  verdict,  which  was  be- 
fore nnliquidated.    Morgan  e.  Bell,  i,  30Q;  Parker  e.  Walden,  iv,  127. 

6.  Interest  cannot  be  allowed  on  an  unliquidated  claim  (or  any  period  anterior  to  tbe 
suit    Foster  et  al.  v.  Dupr^,  i,  333. 

7.  Interest  should  not  be  allowed  on  a  demand  liquidated  by  the  verdict  only.  Pierce 
o.  Flower  et  a{.,  i,  387;  Andry  et  al.  v.  Foy,  i,  525. 

8.  Where  interest  has  been  paid  by  debtor  above  tbe  legal  rate,  he  is  entitled  to  a 
credit  on  the  debt  for  the  amount  thus  paid.    Durnford  v.  Bariteau,  i,  410. 

9.  Writing  is  not  of  the  essence  of  a  convention  to  pay  a  particular  rate  of  interest. 
Delacroix  o.  Prcvost*s  Ex'rs,  i,  482. 

10.  If  the  vendor  covenant  to  clear  the  estate  of  an  incnmbranoe,  until  he  does  it,  and 
the  vendee  has  knowledge  of  it,  interest  will  not  run.  Bouthemy's  Ex.  v.'  Ducournan, 
i,  521. 

11.  Interest  cannot  be  claimed,  under  the  custom  of  merchants,  when  the  goods  do 
not  appear  to  have  been  bought  for  the  purpose  of  trade  and  the  vendee  is  not  a  mer- 
chant   Davis  o.  Turnbull  el  a/.,  i,  551. 

12.  A  promise  to  pay  interest  for  the  renewal  of  a  note  means  no  more  than  bank  in- 
terest: it  cannot  be  presumed  to  mean  usurious  interest    Boismarre  t>.  Jourdan,  ii,  464. 

13.  If  interest  be  promised  on  a  privileged  debt,  the  interest  is  not  therefore  privileged. 
Roman  v.  Dcgruy  et  al.,  ii,  613. 

14.  An  agreement  to  pay  t€^  per  cent  on  the  purchase-money  for  three  years,  which 
is  afterwards  extended  to  the  fourth  year,  does  ncft  entitle  the  creditor  to  interest  at  this 
'rote,  on  further  indulgence.    Hepp  et  al.  v,  Ducros  et  ah,  iii,  55. 

15.  The  buyer  owes  interest  on  the  price  of  slaves  from  the  time  the  debt  beconaes  dn#. 
Ilnd. 

16.  The  liquidation  and  judgment  of  the  Spanish  tribunal  in  1797,  made  with  consent 
of  those  interested;  conclusive.  Slaves  are  not  considered  as  producing  revenue  per  se, 
though  they  do  so  by  being  hired  out  or  employed  in  agiicoUure,  &c.;  land  alone  strictly 
and  literally  can  be  said  to  bear  fruits,  so  that  interest  tnay  bo  claimed  on  debts  con- 
tracted on  account  of  it    St  Maxcnt's  Syndics  v.  Signr,  i,  132. 

17.  Interest  on  a  twelve-months'  bond  is  to  be  paid  at  the  rate  often  per  cent  if  by  the 
judgment  the  debtor  was  to  be  charged  at  that  rate  till  payment  See  Acts  of  1817,  p. 
134.    Rees  e.  Dejean,  iii,  456. 

18.  Property  subject  to  mortgage  for  principal  and  interest  of  the  price  of  a  a  tract  of 
land,  is  not  subject  to  a  demand  for  interest  on  interest  growing  out  of  a  subsequent 
agreement  of  the  parties.    Overton  o.  Archinard,  iii,  511. 

19.  When  the  case  is  tried  by  a  jury,  the  court  cannot  give  interest  on  the  sum  fband 
by  the  verdict    Bedford  et  al.  e.  Jacobs,  iii,  614;  Commandeur  o.  Russel,  iii,  616. 

20.  But  if  the  verdict  is  for  a  certain  snm  with  interest,  the  court  may  decide  the  rate. 
Overton  o.Gervais,  iii,  619. 

'21.  Interest  cannot  be  allowed  on  a  contract  made  in  Ireland  on  evidence,  that  it  is  cus- 
tomary, without  showing  that  it  is  authorised  by  law.    Glasoow  v.  Stevenson,  iv,  62.      1 
22.  Tho  jury  are  not  bound  to  say  a  debt  is  paid  because  a  witness  swears  he  thinly 
it  is.  Interest  must  now  be  allowed  on  a  protested  note  from  tbe  day  of  protest    OX>on- 
ner  ©,  Bernard,  iv,  64. 
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S3.  Conventionsl  interest  i»  chargeable  only  when  supported  by  an  agreement  in  wri- 
ting.   Ory  V.  Winter,  i?,  79. 

94.  If  interest  be  demanded  in  the  petition,  and  the  judgment  be  silent  on  it,  a  subse- 
qaent  demand  can  not  be  made  tor  interest.    Saul  v.  His  Creditors,  iv,  303. 

25.  A  mortgage  is  sufficiently  certain  wherein  money  is  promised  with  tnfsresi,  for 
this,  of  course,  means  legal  interest    Rousseau  e.  His  Creditors,  iv,  557. 

36.  When  the  interest  is  a  legal  consequence  of  the  debt,  a  demand  for  the  principal 
is  a  demand  for  the  principal  and  interest.    Daquin  et  al,  v,  Coiron  et  oL,  iv,  635. 
■    27.  K  the  jury  give  more  than  Isgal  interest,  the  plaintiff  may  release  the  overplw 
and  have  judgment    Dicks  et  al.  o.  Cash  et  ai.,  iv,  275. 

28.  Interewt  will  mat  be  allowed  on  a  note  given  for  the  purchase  and  price  of  slaves, 
when  there  is  a  contest  between  two  adverse  parlies  about  the  proceeds,  until  such  contest 
is  decided:  because  until  then  the  maker  of  the  note  is  not  considered  in  mora.  Miles  v. 
Oden  H  at,  iv,  492. 

INTERPRETER. 

Papers  in  a  foreign  language  need  not  be  translated  by  the  sworn  interpreter  of  the 
court    Heirs  of  Farrar  e.  Warfield  and  Wife,  iv,  670. 

INTERROGATORIES  ON  FACTS  AND  ARTICLED 

1.  The  answer  of  a  partner  to  interrogatories  sufEces,  if  not  excepted  to.  Martineaa 
el  al,  o.  Carr  et  a/.,  i,  153. 

2.  Where  ihe  answer  of  one  party  to  interrogatories  has  been  excepted  to,  the  answer 
ean  not  be  withdrawn,  and  may  be  used  against  respondent  by  the  other  party.  Foeton 
e.  Adams,  i,  365. 

3.  The  defendant  may  avail  himself  of  his  own  answer  to  an  interrogatory  put  to  him 
by  the  plaintiff,  though  plaintiff  decline  to  use  it  himself.    Bertholc  v^  Mace,  i,  41 7. 

4.  Executors  interrogated  as  to  the  genuineness  of  testator's  signature  to  the  note  sued 
•n  answering  they  believe  it  genuine,  but  believe  it  to  have  been  paid  by  him,  do  not  by 
this  answer  prove  pajment     Franklin  o.  Kemble*s  Executor,  i,  438. 

5.  Answers  to  interrogatories  received  by  the  Mayor  of  New  York,  and  aocompaniud 
by  the  certificate  of  the  governor  and  the  seal  of  the  state,  are  sufficiently  authenticated. 
Woolsey  o.  Paulding,  i,  727. 

6.  Answers  to  interrogatories  must  be  taken  together;  they  cannot  be  divided,  Brad- 
ford's Heirs  v.  Brown,  ii,  181;  Rogers  o.  Parmetti,  ii,  492;  Hunter  «.  Smith,  iii,  35. 

7.  The  article  of  the  Civil  Code,  316,  art  261,  providing  that,  if  either  party  refuses  or 
neglects  to  answer  interrogatories  on  facts  and  articles,  the  fact  on  which  1m  refuse^  \» 
answer  shall  be  taken  for  confessed,  and  the  judge  shall  proceed,  in  consequence  of  that 
proof,  to  render  judgment:  Decided^  to  be  cumulative  of  that  provision  in  the  act  of  the 
legislative  council,  (2  Marti»*9  Digest,  160,  n.  9,)  that  on  failure  of  plaintiff  to  answer 
defendant's  interrogatories  **  his  suit  shall  be  dismissed  at  his  costs  on  the  motion  of  the, 
defendant,"  and  docs  not  repeal  the  last  mentioned.     Patterson  o.  Lafarge,  ii,  431. 

'  8.  When  a  party  answers  evasively  sn  interrogatory  propounded  to  him,  this  raises  a 
violent  presumption  that  a  direct  answer  would  have  been  against  his  interest  Baron  «. 
Sterling,  ii,  593. 

9.  Nothing  requires  the  defendant's  answer  to  the  plaintifTs  interrogatories  to  be  in- 
serted in  the  answer  to  the  petition.    Seal  o.  Erwin  e4  a^,  ii,  650. 

10.  Where  plaintiff  files  interrogatories  to  bo  answered  by  a  witness,  whose  deposition 
is  to  be  taken,  and  the  adverse  party  filed  his  cross  interrogatories  under  them,  this  is  (^ 
waiver,  perhaps^  of  the  objection  that  some  of  plaintiff's  are  leading  questions.  Soweri 
«.  Flower  et  a^,  ii,  759.  ^ 
-  11.  Interrogatories  propounded  to  a  party  in  a  suit  cannot  be  answered  by  his  agent 
fiuford  V.  Valentine,  iii,  21. 

12.  If  the  answers  to  interrogatories  are  evasive,  the  cause  will  be  remanded.  Bird  «. 
Bowie,  iii,  36. 

13.  If  part  of  plaintifTs  answer  to  interrogatories  be  stricken  out,  the  defendant  is  not 
entitled  to  further  time  to  except  to  what  remains.    Clay  v,  Oldham,  iii,  87. 

14.  If  a  party  be  called  on  by  an  interrogatory  to  state  whether  he  have  a  paper  in  his 
possession,  and  he  answer  in  the  affirmative,  it  is  sufficient  if  he  produce  it  on  the  trial* 
and  the  opposite  party  is  not  entitled  to  a  continuance  to  examine  it    Ibid, 

*  15.  A  party  interrogated  on  facts  and  articles  cannot,  by  his  answer,  make  the  com^  of 
an  instrument  evidence,  without  accounting  for  the  loss  of  the  original.  Lafivge '«.  Kip* 
Iby,  iiif  304. 
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ISt,  Nof  VMkt  convemtkm  between  bkntBlf  and  a  third  putyi  in  the  ehnBnee  of  his 
sdrerearvt  evidence  against  the  latter.    Ibid. 

17»  Toe  dnfeodant  may  ofier  in  etidence  his  own  answento  intersogatories  propDoaded 
to  him  by  the  plainUff  in  a  ibraier  spit    Hunter,  e.  Smitli,  iii,  ^7. 

18l  A  party  interrogated  on  ikcts  and  articles,  is  not  compelled  to  answer  eatn^pvicallj, 
if  he  swears  that  his  memory  will  not  permit  him  to  do  sa    Lewis  «.  Dooonz,  in,  694 

IB,  Although  the  purty  against  whom  a  witness  is  eiamined  on  interrogatories  may 
not  bo  ontitJed  to  cross  examine — if  his  opponent  consents  to  his  doing  so,  imd  gives  him 
iKolice  of  time  and  place,  the  latter  may  not  deceive  him,  by  taking,  ihe  deponitisiL  ebe- 
where,  and  on  another  day.    Gill  o,  JqII*  iii«  839. 

90,  IC  the.  testimony  leave  it  doobtful  whether  notice  to  file  cross  interrogatories  was 
fifnn,  the  deposition  ought  to  be  rejected.    Gill  e.  Phillips  et  al^  iii,  847. 

^l.  A  pluintifl^  from  whom  the  &ct  of  the  delivery  of  a  bill  is  drawn  by  an.  interrnga^ 
tory,  may  prove  its  loss  by  the  answers  admitting  the  delivery.  Glasgow  v.  Slefenson« 
iv,  63. 

22.  A  party  interrogated  whether  he  did  not  agree  to  erect  a  saw-mill  for  defendant, 
ro^,  well  answer,  that  he  agreed  tp  pot  up  one  in  partnership  with  him,  but  that  he,  the 
^emndant,  failed  to  comply  with  his  part  of  the  contract,  whereupon  they  had  rescinded 
the  contract    Nichols  e.  Pierce,  iv,  123. 

33.  It  is  not  necessary  for  a  defendant  to  swear  that  the  answer  of  the  plaintiff  to  his 
interrogatories  is  maUrialj  if  ho  swear  they  will  assist  him  in  his  defbnce.  Fisk  «.  By- 
9Mim,  iv.  338. 

24.  The  answer  of  tho  plaintiff  to  interrogatories  may  be  taken  under  a  genesal*  csn^ 
nvsaion  to  ecamioe  all  witnesses*    GabaroclM  v»  Herbert  et «(.,  iv,  34L 

3S.  An.  answer  to  interrogatories  must  be  categorieaK  but  it  is  imroatorial  m,  whni 
words  the  answer  is  made,  provided  an  affirmance  or  denial  result    Und, 

INTEEVENTION. 

1.  The  intervening  party  who  claims  the  property  seixed  under  an  attachment,  has  no 
right  to  take  advantage  of  any  irregularity  in  the  proceedings  between  the  plaintiff  and 
^efisndant;  he  is  only  permitted  to  show  Uiat  the  property  attached  is  yctUj  his.  Lee  et 
nl  o.  Bradlee,  i,  6ia 

3.  In  an  ordinary  partnership,  dissolved  by  the  death  of  one  of  the  partners,  the  hcim 
of  the  deceased  partner  have  a  right  to  participate  with  the  survivors  in  the  liquidaUoOr 
N orris*s  Heirs  v.  Ogden*s  Executor,  ii,  236. 

3.  Therefore,  if  a  suit  is  commenced  by  one  of  the  partners  to  recover  a  debt  doe  the 
partnership,  the  other  partners  have  a  right  to  intervene;  oUter  if  they  have  a  joint  inter- 
4st  with  the  defendant    Iftidi 

4.  An  intervening  party  may  demand  to  have  his  case  tried  by  a  jury.  9  Mntin,  38f . 
Lacroix  v.  Menard,  iii,  96. 

5.  He  who  interpleads,  cannot  change  the  nature  of  the  action  in  which  he  intei^nea. 
Garraiiy  et  al,  v,  Morgan,  iii,  635. 

6.  A  creditor  has  no  right  to  interfere  in -a  suit  between  his  debtor  and  a  third  party. 
Brown  dc  S<jns  n.  Saul  H  al.,  iii,  343. 

'  7.  The  opening  of  the  argument  in  a  case  bctongs  to  him  who  is  emphatically  the  phin. 
tiff;  i.  f .,  to  him  who  iuMtituted  the  suit  This  right  does  not  belong  to  the  nitervenor, 
notwitjisbinding  art.  393  of  Code  of  Practice.    Murmiche  e.  Commagere  ei  «/.,  iv,  103. 

9.  A  party  who  wishes  to  interplead,  must  show  that  the  decision  of  the  case  is  to  af^ 
Act  his  rights.    Pierre  et  nL  n.  Massey  et  al.,  i%,  2U8. 

'  9.  It  is  not  enough  thut  he  shows  that  he  has  claims  to  enforce  against  either  of  tlie 
parties.    Rid, 

10.  An  intervener  can  not  retard  the  cause  in  which  he  interpleads.  Walker  %  Dun- 
bar cfet,  iv,  361. 

INVENTORY. 

1.  Tiie  presence  of  the  under,  tutor  of  an  inventory,  is  necessary.  Frere  e$  at.  n^  Fiero 
sf  a/.,  ii,  521. 

3.  There  is  no  law  requiring  that  in  an  inventory  of  minor's  property,  a  distinction 
B|iould  be  made  between  what  was  inherited  from  his  father,  and  what  from  his  mother* 
Agaisse  et  0,1.  v.  Gucdron  et  aL,  ii,  5'J9. 

3,  All  inyentory  is  to  precede  the  partition  of  every  estate.  Millaudon  v.  Percy  Aai^ 
iiju654, 

-4.  iiut  it  may  be  made  af\er  the  partition  is  ordered.    Ibid. 


JUDGE. 

1.  A  parish  jadge  hat  no  authority  to  receive  the  acknowledjpnent  of  a  deeA.  Ma,rSb 
LoQise  o.  Gaochoiz,  ii,  I8B;  Seymoar  o.  Cooley^  iii,  107. 

9.  A  parish  judge  charged  with  the  Mttlement  of  an  eatate,  can  not  ghre  profheaioiAl 
aid  therein,  nor  reooive  a  ne  as  an  attorney  at  law.    Duvemey  v.  Vinot,  ii,  367. 

JtJDGMENT. 

I.  A  judgment  which  does  not  contain  any  of  the  reatone  which  infloenced  the  court 
rendering  it,  is  unconetitutional  and  void.  &ray  el  al,  e.  Laverty  et  di.,  i,  973;  Milton  «. 
Bellale,  ii,  649. 

9.  It  is  now  settled  that  they  ara  not  so;  and  that  the  nallity  rnnst  he  pronounced  ctt 
an  appeal,  or  by  jodginent  in  the  oourt  which  rendered  the  judgment  Legendre  «• 
M*I>onough,  iv,  39. 

3.  A  judgment  of  dismissal  ought  to  contain  the  reasons  on  which  H  is  grounded. 
Sierra  e.  Slort,  i,  997. 

4.  When  the  judge  gives  no  reasons,  the  court  will  annul  the  judgment  upon  the  ap- 
pelloe*8  ohjociing,  but  wiH  give  such  judgment  as  the  case  requires.  T.  St,  D.  Urqnhorf  s 
Eaecotor  v.  Taylor,  i,  360. 

5.  A  judgment  is  valid  if  the  reasons  of  giving  it  appear  on  reference  to  the  petition. 
Doubrere  a.  Papin,  i,  409. 

6.  The  want  of  reasons  in  a  judgment  by  default  held  an  error.  Montserrat  o.  Godet, 
i,  419. 

7.  In  awarding  the  restitution  of  a  note  which  the  plaintiffs  are  liable  to  pay  if  not  re- 
tnmod,  tlie  court  had  a  right  further  to  provide,  that  in  defect  of  such  restitution,  the 
amount  of  the  note  should  be  paid;  although  tlie  petition  prayed  only  the  restitution  of 
the  note  and  general'  relief    DnbCurg  et  aL  e.  Anderson,  i,  560. 

6.  Three  judicial  days  most  elapse  before  judgment  taken  by  defiitrit  becomes  final. 
Gotham  V.  De  Armas,  t,  571. 

9.  The  court  need  not  give  any  reason,  in  a  judgment  taken  by  de&idt  on  a  liquidated 
diaim.    Dehart  v.  Berihood  <f  oi .,  i,  580. 

10.  A  judgment  of  this  court  set  aside  by  consent  of  parties  and  canse  remanded.  Xte 
Armas  and  Wife  e.  Hampton,  i,  649. 

II.  A  judgment  may  \te  so  far  final,  as  to  be  appealable  from  without  being  final,  as  to 
the  point  in  issue.    Gtay  e.  Hb  Creditors,  ii,  IT. 

19.  The  validity  of  a  sentence,  rendered  by  a  court  of  competent  jurisdiction,  cannot 
be  inquired  into  collaterally.    Dufbnr  v.  Camfranc,  ii,  943. 

13.  The  recording,  not  the  docketing  the  jodgment,  creates  the  lien.  Hanna  e.  His 
Creditors,  ii,  979. 

14.  A  judge  may  well  sign  a  judgment  after  the  three  days.  Thompeoii  «.  Chretien  it 
^.,  ii,  309. 

15.  A  district  eoort  cannot,  by  a  new  decree,  change  iti  former  judgment  after  the  esc* 
phtitton  of  the  term  in  which  it  was  rendered,  unless  on  a  new  trial  granted.  Baillio  o. 
Wilson,  Tutrix,  &,c,  ii,  399. 

16.  The  circumstance  of  a  Judgment  bein)r  rerdered  on  a  petition  Written  in  Frendi, 
does  not  make  it  void.    Whether  tcidabte?    Boothemy  e.  Dreux  H  at,  ii,  374. 

17.  h  is  not  in  the  power  6f  an  inferior  court  to  deprive  a  party,  in  whose  favor  it  has 
rendered  judgment,  of  the  benefit  which  results  fVom  it,  on  the  allegation  of  any  fact  that 
might  have  ^n  objected  to  him,  and  preventod  his  obtaining  judgment.  Lafbn's  Exe- 
cutors e.  Desessart,  it,  401. 

18.  Jodgment  cannot  be  given  fhr  deibndant  4br  a  halanbe  whieh  may  be  fbaad  d«« 
him,  unless  specially  claimed  in  his  answer.    Cou  try*s  Heirs  v.  DufaUf  ii,  409. 

19.  A  judgment  of  dismissal  is  nothing  more  thnrt  one  of  nonsuit,  and  does  not  form 
fern  jitdiettam  on  any  of  the  matters  at  issue.  Bftudin  e.  Roliff,  Robertson  et  ai..  Inter- 
pleaders, ii,  493. 

90.  The  judgment  of  homologation  is  incomplete  until  signed  by  the  judge.  Abat  t, 
Michel,  ii,  447. 

91.  Judgment  cannot  exceed  the  amount  ckimed  in  the  petition.  Barekley  n.  Evans*l» 
Bteeufors,  ii,  650. 

99.  Where  the  fiMSt  is  donhtful,  jndgmeat  will  be  given  against  him  holding  the  affir- 
mative.   Walton  eloLv,  Grant  et  a/.,  ii^  791. 

93.  A  judgment  is  valid,  although  the  sum  adjudged  be  not  stated  therein,  when  the 
eitm  appears  on  record.    Melan(on*8  Heirs  v  Duhamel,  iii,  4. 

94,  A  judge  need  not  in  all  cases  refer  to  the  law  which  he  decides.  iJenderson  ibr 
the  use  of  Hunter  e.  Bowles,  iii,  46. 
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25.  IftbeproeMdiDfilnvebeendiuifiBdfitMitiie/vtMesienfntlollK/vtM 
rta,  jodraent  may  be  fivco  generallj  a^inst  the  defeMbnt.    Clay  v.  OldJMfli«  iii,  87. 

3&  The  plaiotiff  HMj,  by  the  iotrodoetioo  of  evidence  by  the  ddRnulent,  obUiD  jodlg*- 
waeot,  <m  a  diffiere&t  groaod  from  that  pnyed  Hr  in  the  petition.    Labarre  v.  Lambert,  iii, 

97.  The  abeenee  of  the  reasons  on  which  a  jodrment  is  ptmoded,  is  only  a  rdatife 
■ttUity.    Whitehont «.  Hickey  cf  si.,  iii,  169. 

28.  A  jndfoient  against  two,  without  suting  tlie  paities  are  condemned  in  miidt,  makes 
each  responnUe  fiir  his  tiriU  share.    Uuiled  States  cf  si.  «.  Hawkins'  Heirs,  iii,  308. 

29.  Jodffmeots  are  presomed  to  Ibllow  tlie  obligation  they  enforce.  Biit  when  the 
prayer  in  the  petition  does  not  Ibllow  the  obligation,  thb  presomption  does  not  exist.  JU. 

^1.  A  jodgmcnl  given  on  erroncoos  evidence,  is  valid  until  reversed.  Clark's  Heirs  9, 
Barham's  Heirs,  iii,  337. 

31.  When  the  delcndant  is  socd  as  mUoney  infaet^  and  the  jodgroent  is  general,  the 
judgment  does  not  affisct  the  defendant  in  his  own  right    Baodin  «.  Dubonrg  Sl  Bairon, 

32.  Judgment  is  not  final  until  signed  1^  the  judge.    Sprigg  v.  Wells,  iii,  467. 

33.  When  judgment  is  given  against  a  defendant  in  a  representative  capacity,  but  this 
Ibet  is  not  mentioned  in  it,  recording  the  Judgment  will  not  give  a  lien  on  the  property  of 
Ihe  principaL    Douglas'cf  ol.  v.  Curtis,  iii,  4&. 

34.  If  a  judge  signs  a  judgment  before  the  proper  time,  the  party  may  stifl  move  for 
a  new  trial,  in  the  same  manner  as  if  the  judgment  was  unsigned,  uardere  rf  ml.  v.  Mnr- 
nj,  iii,  526. 

35.  If  the  party,  instead  of  doing  this,  appeals,  be  is  precluded  from  urging  that  the 
judgment  was  not  finaL    Ibid, 

36.  After  a  cause  is  argued,  no  motion  can  be  made  to  hasten  judgment  until  the  time 
given  by  law  for  rendering  it  has  elapsed.    Dicks  el  aL  v.  Bsrton,  iii,  698. 

37.  After  a  motion  for  a  new  trial  is  overruled,  the  court  may  proceed  at  once  to  give 
fhial  jndffment    Jhid, 

38.  When  a  criminal  court,  without  exceeding  its  authority,  directs  the  payment  of  a 
fbie,  it  cannot  be  decreed  to  another  person  while  the  judgment  remains  in  force.  Parish 
•f  Orleans  e.  Morgan,  iii,  721. 

39.  A  judgment  under  the  third  section  of  the  act  of  March  27th,  1823,  ought,  perhaps 
wuui  direct,  that  the  fine  should  be  paid  to  the  hoS|^l  as  the  act  directs.    /M. 

40.  When  a  defendant  dies,  a  judgment  rendered  against  him  must  be  declared  exe- 
cutory Bgainst  his  lieirs  or  representatives,  because  property  which  has  ceased  to  be  his 
cannot  be  affected  by  a  judgment  to  which  the  new  owners  are  not  made  parties;  6bt  on 
the  death  of  the  plaintiff,  nothing  prevents  bis  heir  or  representative  fhmi  taking  oat  exe- 
cution.   Logendre  v.  M'Doqoogh,  iv,  39. 

41.  Where  a  previous  judgment  has  been  obtained  in  one  of  the  courts  of  this  state  bj 
an  executrix,  residing  in  another  state,  and  no  objection  or  evidence  to  the  contrary,  it 
will  be  preaumed  she  was  duly  qualified.  Dangerfield's  Executor  v.  Thurston's  Heirs, 
iv,  499. 

42.  Judgment  cannot  be  given  in  general  teraia  against  a  minor,  but  only  against  the 
movables;  be  cannot  alienate  his  immovable  property  without  authority.  Emancipated 
minors  are  here  spoken  of  only.  Execution,  issuing  on  such  judgment,  shall  not  be  levied 
on  the  immovables  and  slaves.     Broossard  e.  Mallet,  et  a/.,  iv,  513. 

43.  Judgment  obtained  by  the  wife  against  the  husband,  ia  evidence  of  the  debt  in  an 
hypothecary  action.  But  where  the  answer  chargea  the  judgment  to  have  been  obtained 
through  fraud  and  collusion,  the  wifo  must  give  evidence  to  prove  it  was  bcmajide.  Beard 
«.  Pijeauz,  iv,  565. 

44.  A  judgment  derires  its  force  and  effect  from  what  is  decreed  by  the  court,  not  from 
what  ii  admitted  by  the  partiea.  A  jud{pment,  confessed  by  an  attorney,  in  presence  of  his 
client,  has  no  preference  over  one  confessed  out  of  the  client's  presence.  Cuebaa  e.  Venaa, 
iv,  587. 

45.  A  judgment  cannot  be  given  with  preference,  without  a  prayer  for  a  writ  of  aeisura 
and  Judgment  bv  privilege,    ibid,  , 

46.  A  confession  of  judgment  which  will  preclude  the  necessity  of  filing  an  answer,  or 
forming  the  eoniewimtia  /ttis,  can  only  be  made  by  the  defondant  or  ohe  specially  authorised 
to  that  effect    Gasqoet  et  aL  o.  Johnson,  iv,  613. 

JUDGMENT  BY  DEFAULT. 

1.  When  judgment  is  taken  by  default,  the  verdict  cannot  be  for  the  defendant,  althoqgh 
no  damage  be  proved.    Allen  e.  Lioleau,  ii,  1. 
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9.  A  jadpnent  hf  d«fiislt  nmy  be  made  final,  evan  when  the  ofajeet  ef  the  ftidt  tf  (he 
reeoverj  of  land.    Conrad  «.  Fleming,  ii,  201. 

3.  The  appearance  made  by  the  defendanVa  attorney  for  the  sole  purpoae  of  havhi|r  % 
jadgoient  by  default  aet  aaide,  ia  not  such  an  appearance  as  to  destroy  his  client's  right 
to  hare  the  cause  removed  to  a  oonli  of  the  United  Statee.    Duncan  e.  Hampton,  ii,  287. 

4.  Tlie  want  of  an  answer  does  not  authorise  the  confirmation  of  the  jndgment  by  de- 
fanh  without  evidenoe,  ezoept  where  the  demand  is  liquidated.  Mine  e.  lAbo  ei  al^  ii, 
604. 

JUDiaAL  PROCEEDINGS. 

1.  The  proceedings  of  a  parish  judge,  presiding  as  such  at  the  partition  of  an  estatei 
and  decreeing  the  adjudication  of  it  according  to  law,  ^re  judicial  proceedings,  and  if 
not  written  in  the  English  language,  are  fold.    Tregre  e.  Tregre,  i,  523. 

9.  The  proceedings  of  the  meeiing  of  the  creditors  of  an  insolvent,  are  judicial  pro- 
oeedings.  They  are  ordered  by  the  court,  and  constitute  a  part  of  the  proceedings  of  the^ 
suit,  instituted  by  the  debtor  against  his  creditors,  and  are  the  basis  un  which  rests  the 
jjudgment  which  tesminatea  it.  Durnford  o.  Segher*s  Syndics,  i,  576;  Viale's  Syndics  e. 
Gardenier  et  al^  i,  731. 

3.  The  constitution  of  Lpuisiaoa  began  to  be  binding  on  the  people,  and  ^I  the  parts  of 
the  government,  legislative,  executive,  and  judicial,  were  to  be  administered  according  to 
its  provisions,  as  soon  as  the  state  was  admitted  into  the  Union,  and  thenceforth  judicial 
proceedings  were  to  be  preserved  in  the  language  in  which  the  constitution  of  the  United 
Ste.tes  is  written.    Bouthemy  et  ai.  o.  Dieux  et  al^  ii,  52. 

4.  The  proei$  verbal  of  the  sale  of  a  minor's  real  estate  by  the  parish  judge  is  valid, 
though  it  be  reduced  to  writing  in  French,  as  the  sale  might  have  been  maido  by  any 
auctioneer  not  judiciaL    Melan^on's  Heirs  e.  Dubamel,  ii,  96. 

5.  Every  thing  in  judicial  proceedinga  is  to  be  presumed  rightly  done.  Trepagnier*s 
Heira  e.  Butler  et  dl^  ii,  363. 

6.  A  power  of  attorney,  executed  before  a  justice  of  the  peace  in  another  stete,  is  not  & 
record  or  a  judicial  proceeding,  under  the  act  of  congress.    Farham  e.  Murphee,  iii,  319, 

7.  The  copy  of  the  probate  of  a  will  ia  the  copy  of  a  judicial  proceeding,  wliich  must 
be  certified  under  the  act  of  congress  of  1790.    Balfour  e.  Chew,  iii,  639. 

JURISDICTION. 

A.    Of  (fte  Juri$dieiion  of  the  Sttpreme  Court 

a    O/  the  JuritdicHon  if  the  Court  rf  FrobaUe,  o$  diotinguioked  firom  that  ef  Ceviie 
ef  ordinary  juriedietien, 
C    Cf  Juriodiaion  gtfuraUy. 

A.    Of  the  JuriedietioH  of  the  Supreme  Court. 

1.  No  Qrimtoal  appellant  jurisdiction  given  to  this  coart.    Laverty  e.  Dopiessis,  i,  64. 

2.  This  court  cannot  exorcise  a  ffeneral  enperintending  jariadiction  over  the  inferior 
courts.    Ibid.    The  State  e.  Judge  Esnault,  ii,  360. 

3.  This  court,  as  an  appellant  court,  has  the  right  to  issue  a  mmdale.  Agnes  e.  Ju- 
dioe,  i,  105. 

4.  The  sum  claimed,  not  that  recovered  ascertains  the  jurisdiction  of  the. court  Harang 
e.  Dauphin,  i,  209. 

5.  In  an  action  for  freight,  the  defendant  having  pleaded  that  tb^  contract  was  made  In 
Kentucky,  the  oourt  waived  the  validity  of  this  plea,  in  deciding  that  tiie  defendint  im* 
pliedly  contracted  to  pay  the  freight  by  taking  the  merohandise,  and  ao  his  oUigation 
eriffinated  at  New  Orleans.    Smith  o.  Flowers  et  oL,  i,  449. 

6.  When  the  inferior  oourt  refuses  to  examine  the  cose  on  the  niNritB,  the  Supreme 
Oofuri  cannot  decide  on  them.    BCartin  e.  Heira  of  Martin  ct  el.,  iii,  19. 

7.  The  eonatitotion  does  not  authorise  the  oourt  to  take  cogniianoe  of  any  eaae  where 
the  object  in  dispoto  ia  below  300  dollar*.  Whether  the  legialature  can  confer  the  power? 
*-jQa«r8.    BTSea  e.  Bushosll,  iii,  364. 

6l  An  appeUato  court  cannot  give  a  judgment  which  the  cowt  e  qua  oouM  not    Reeb  - 
v*  Knight,  iii,  440;  Pritebovd  «.  Hamilton,  iv,  14. 

9.  The  Supreme  Court  cannot  give  relief  against  the  impoettien  of  a  fine  of  forty  dod* 
loiv.    Millandon  e.  The  Judge  of  the  Pariah  of  Jefierson,  iii,  730. 

10.  The  Supreme  Court  cannot  take  cogninnce  of  a  Case  referred  to  it  by  a  distriet 
eovrt,  withoot  an  appeal  Having  been  prayed  for  a:nd  grakited;  the  case  having  stood  seve- 
ral yeara  in  the  court  a  0ie,  a^  the  district  judce,  doubtii^f  his  jurisdiction  over  it,  otid 
thereupon  referring  it  to  this  court    Hughes  e.  Hook's  Heirs,  iii,  858. 
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11.  rr  the  matter  in  ditpote  be  ander  the  value  of  iNM)  dollan,  the  SafNreme  CoDit  can- 
not act  on  the  caae.  Although  the  defendant  alkgea  that  thia  amall  aum  ia  part  of  a 
larger  aura  that  pUinti0Si  will  continue  to  demand  of  him.  Major  at  al, «.  Maighan, 
ir,  451. 

19.  If  the  aum  originally  aued  for  be  ondor  300  dollara,  and  a  third  party  interreoee 
claiming  a  aum  beloir  30U  dollars,  both  claims  cannot  be  cumulaled  to  authorise  ah  ap- 
peal, although  they  collectively  exceed  3(M)  dollara.    fioulden  el  al.  e.  Hughes,  if,  51& 

13.  The  legisUtive  construction  of  the  constitution  aa  to  jurisdiction  of  this  court,  in 
article  876,  Code  of  Pr&ctice,  is  to  bo  respected.    Carraby  v.  Carraby,  iv,  318. 

14.  If  the  demanda,  in  two  consolidated  cases,  exceed,  together,  300  dollars,  an  appeal 
will  lie.    Heira  of  Baillio  v.  Prudhomme  el  aZ.,  iv,  539. 

fi.    Oflhe  Jurisdiction  of  the  Court  of  ProbtUeo, 

1.  The  jurisdiction  of  a  court  of  probates  .extends  over  the  acts  of  persons  appointed 
under  its  authority;  but  not  over  claims  againat  the  eatatea  which  they  adminiater.  Abat 
d  oL  o.  Songy*8  EsUte,  i,  561. 

2.  Before  the  act  of  1^0  the  court  of  probates  had  power  to  decree  the  exhibiting  and 
filing  of  an  executor'a  account,  and  a  dietringae  was  the  proper  writ  of  execution.  Casa- 
novtchi  et  oL  v,  Debon  el  oi.,  ii,  56. 

3.  The  court  of  probatea  haa  exclusive  jurisdiction  of  all  claims  against  a  vacant  es- 
tate.   Vignand  v,  Tonnaoourt,  ii,  305;  Poirol  v,  Vesser,  iv,  639. 

4.  The  court  of  probatea  haa  but  a  limited  jurisdiction.  If  it  issue  mjierifaeiae^  and 
the  title  of  the  debtor  to  the  property  seized  be  contested,  it  cannot  try  the  right  of  the 
party  claiming  it    Menard  v.  Rust  et  aZ.,  ii,  62. 

5.  The  court  of  probatea  has  not  jurisdiction  of  a  demand  against  a  surviving  partner 
for  a  partnership  debt    Turner  e.  Ck)llins,  ii,  487. 

6.  An  action  againat  a  curatrix  can  only  be  brought  in  the  court  of  probates.  Sanders 
«.  Highland's  Curatrix,  ii,  649. 

7.  If  property  forming  part  of  a  succession  be  irregularly  sold,  and  an  action  of  war- 
ranty be  grounded  thereon,  the  action  does  not  appertain  to  the  aourt  of  probates.  Mooi- 
amat  and  Wife  o.  Debon,  ii,  686. 

8.  When  an  executor  has  become  insolvent,  the  court  of  probates  retains  jurisdiction 
of  .action  against  him  for  property  in  his  hands  belonging  to  the  estate.  AUter  where 
judgment  is  demanded  for  a  aum  of  money.    Taylor  o.  Hollander,  iii,  383. 

9.  The  court  of  probatea  has  jurisdiction  in  all  cases  that  relate  to  putting  into  provi- 
sional possession  the  heirs  of  the  absentee,  but  it  cannot  try  the  queation  of  title.  '  Don- 
aldson eimLv,  Dorsey  et  oZ.,  iii,  373. 

10.  If  in  a  suit  fur  partition,  the  defendant  set  up  a  title  in  himself  which  is  alleged 
by  the  plaintiff  to  be  simulated,  the  court  of  probates  has  no  jurisdiction  of  the  case. 
Seels  o.  Knight,  iii,  440. 

11.  Th6  court  of  probates  is  not  without  a  juriadiction  raltons  moterua  in  a  case  in 
which  aome  of  the  defendants  are  minors  and  some  majors.  Skillman  and  Wife  o.  Lacy, 
iii,  450. 

13.  The  court  of  probates  has  jurisdiction  of  applications  for  the  interdiction  of  insane 
persons.    Stafford  v.  Stafford,  iii,  479. 

13.  The  court  of  probates  may  decide  on  the  validity  of  a  sale  of  land,  when  the  ques- 
tion ariaes  collaterally  in  the  examination  of  other  matters  of  which  it  has  jurisdiction. 
BailKo  St  a/,  v.  Wilson  et  aZ.,  iii,  514. 

14.  An  executor  is  not  suable  in  the  court  of  probates,  on  his  endorsement  of  a  note 
payable  to  the  eatal/B.    Flower  et  oL  v.  Swift,  iii,  645. 

15.  The  court  of  probates  haa  power  to  decide  on  aales  of  the  immovable  property  of 
a  succession.    Gill  v.  Phillips  el  aZ.,  iii,  847. 

16.  That  the  court  of  probates  has  no  power  to  decide  directly,  on  the  validity  of  sales 
of  real  estate,  or  to  try  titles  thereto,  is  a  position  to  which  this  court  readily  accedes. 
But  that  court  posiesseB  all  powers  necesnry  to  carry  ito  jurisdiction  into  ^ect,  and 
when  in  the  exercise  of  that  jurisdiction,  questions  arise  ooUalerally,  it  most,  of  neoeaatty, 
decide  them,  for  if  it  could  not,  no  other  court  could.  It  is  immaterial,  whether  these 
questions  arise  out  of  the  sale  of  land,  slaves,  or  in  any  other  manner,  if  the  examination 
of  them  is  necessary  to  the  dedsion  of  the  iwue  joined.    Ibid, 

17.  The  court  of  probates  has  alone  jurisdiction  of  a  suit  against  a  curator  to  eoropel 
him  to  account    Balainenr  v.  Bills,  iv,  170. 

18.  The  kw  disqualifying  judges  of  probates  from  sitting  in  cases  where  they 
witnesses,  was  repealed  by  the  act  of  1838,.p.  153,  sect  6.   Ibid, 
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19.  A  decree  of  a  court  of  probates  may  be  aDDiUled  by  it  Horly  a  al,  v«  Harty  et  al^ 
VI,  603. 

The  court  of  probates  has  not  jurisdictioa  of  a  case  where  the  heirs  of  a  succession 
daim  property  from  those  who  hold  under  a  title  ad?erse  to  them  and  their  ancestor* 
Harris's  Tutor  e.  M'Kee  ti  aL,  iii,  365. 

I 

C.    Of  Jurisdiction  generally, 

1.  If  a  sheriff  wrongfixUy  execute  the  process  of  a  court,  he  may  be  sued  therefor  io 
another  court    Clarke's  Bx*rs  e.  Morgan,  i,  233. 

2.  Where  a  court  has  no  jurisdiction  over  the  tuhjed  of  the  suit,  no  admission  of  ,the 
parties  can  give  it    Abate!  al,  Songy*s  JSstate,  i,  561. 

3.  The  marshal  of  the  United  States  is  suable  in  a  state  court  for  a  trespass,  committed 
under  color  of  an  authority,  under  a  process  issued  out  of  a  court  of  the  United  States* 
Dunn  and  Wife  e.  Vail,  i,  577. 

4.  On  a  notice  that  an  order  will  be  moved  for  to  put  in  force  a  treasury  execution,  the 
district  court  had  no  right  to  pronounce  a  judgment  for  the  sum  with  interest  and  oostSf 
but  only  that  the  execution  be  put  in  force.    The  State  «.  Mimtegut  el  a/.,  i,  583. 

5.  The  jurisdiction  of  the  court  of  the  parish  and  city  of  New  Orleans  does  not  ex- 
tend to  contracts  or  torts  originating  out  of  the  parish.  Breediove  al  aL  o.  Fletcher,  i, 
593. 

.6.  Where  plaintiff's  testator  was  drowned  in  the  parish  of  St  Martin,  and  the  defen- 
dant took  a  large  sum  of  money  from  the  body,  which  he  brought  to  New  Orleans  and 
deposited  in  a  bahk  in  his  own  name,  and  refused  to  pay  the  same  when  requested  by  the 
executor:  Held,  that  the  plaintiff  might  either  have  against  him  an  action  similar  to 
that  of  money  had  and  received,  in  St  Martine,  or  one  for  tortious  conversion  in  the  pa* 
rish  court  of  New  Orleans,  the  refusal  to  pay  the  money  being  a  conversion  in  New  Or- 
leans.   Cost  e.  Jennings,  i,  629. 

7.  After  the  court  of  probates  has  ordered  the  execution  of  a  will,  any  person  interested 
in  setting  it  aside,  may  be  heard  against  it  in  the  district  court  Bouthemy  v.  Dreux  et 
a/^iii,314. 

8.  An  attorney  appointed  by  the  court,  cannot  give  jurisdiction  by  pleading  informally. 
Deboys  el^ei.  e.  Yerby's  Ex'rs,  ii,  491. 

9.  The  district  court  has  jurisdiction  of  a  suit  where  the  heirs  at  law  claim  the  whole 
estate  from  a  person  they  allege  has  no  tills  to  it    Crane  et  aL  v.  Marshall,  ii,  550. 

10.  A  court  may  at  any  stage  of  the  case  dismiss  it,  if  it  appear  it  has  no  jurisdiction. 
Lafon's  Ex'rs  v.  liafon,  ii,  573. 

]  1.  The  district  court  docs  not  lose  jurisdiction  of  a  cause  before  it,  when  the  defen- 
dant leaves  no  property  within  the  reach  of  the  court  of  probates.  Lecesne  o.  Cottin, 
ii,  713. 

12.  Soretioe  on  curator's  bonds  may  be  sued  in  the  district  court  and  if  they  plead 
discussion,  the  creditor  may  go  into  the  court  of  probates  to  do  it.  Beneficiary  heirs 
may  also  be  sued  in  the  district  court,  when  a  breach  of  doty  is  alleged  which  renders 
them  personally  responsible.    Martin  e.  Heirs  of  Martin  el  aL,  iii,  19. 

13.  A  husband  can  only  sue  the  heirs  of  his  wife,  in  the  district  court,  in  order  to  es- 
tablish contradictorily  with  them  the  amount  of  the  debts  of  the  community.  Bronssard 
9,  Bernard  et  oL,  iii,  14. 

14.  Courts  in  this  state  cannot  enlarge  their  jurisdiction  by  fiction.  Shiff  et  al.  v.  Wil- 
son, Iii,  2a 

15.  A  curator,  or  beneficiary  heir,  ordered  by  the  court  of  probates  to  pay  a  debt,  may 
be  sued  in  the  district- court     Waters  e.  Wilson  el  aL,  iii,  42. 

16.  The  dbtrict  court  is  not  ousted  of  jurisdiction,  because  a  corporation  has  tlie  right 
of  enforcing  its  regulations.    Trustees  of  Natchitoches  o.Coe,  iii,  44. 

17.  Heirs  may  sue  the  widow  in  the  district  court  for  a  partition  of  the  common  es- 
tate. The  Civil  Code,  176,  art  133,  in  givii^  jurisdiction  to  the  court  of  probates  does 
not  give  it  exclusively.    Heirs  of  Gague  v.  Gague  et  al,,  iii,  51. 

l£  Heirs  who  sccept  purely  and  simply,  may  be  sued  in  any  court  Ingrem  eioLv, 
Ingrem  ei  al,,  iii,  100. 

J9.  The  widow  who  accepts  the  community,  msy  be  sued  in  the  district  court  Hood 
el  al,  e.  Sham  burgh,  iii,  180, 

20..  The  district  court  is  not  wholly  deprived  of  jurisdiction,  raticM  materia,  in  suits 
for  the  recovery  of  debts  against  a  succession.  Tabor  e.  Johnson  d  ei.,  iii,  194;  Foucher 
V.  Carraby  el  al,,  iv,  54. 

21.  An  inhabitant  of  the  city  of  New  Orleans,  cannot  be  stied  in  the  court  of  probates 
of  East  Baton  Rouge,  on  the  ground  that  he  was  executor  to  a  deceased  person,  whose 


764  INDEX* 

mmiuarim  Wat  imder  tbe  Bpaniih  |foverniiieii(,  dependlof  befbie  the  ooomuidaDt  of  Bft- 
too  Roujra     Dennis  «.  Duroford,  lii,  317. 

dS.  If  ■  cMe^  whieh  ought  to  have  been  broaght  in  the  dietrict  oonrt,  is  brooffat  in  the 
ooart  of  probates,  where  it  is  dismisaed  for  wanC^  of  jurisdiction,  the  district  ooart,  kk 
affirming  the  iodgment  of  the  court  of  probates,  cannot  pass  on  the  merits  of  the  oanu 
Wiliiams  rf  al  o.  Spencer  el  al^  iii,  234. 

'33.  A  anit  for  land  may  well  be  brought  in  Ifae  parish  dT  defendant's  domiciL  See  3 
N.  8.  651,  655,    Blanchard  HmLv.  Ternaut,  iii,  37& 

24.  If  the  plaintiff  in  execution  sends  a  writ  to  anotlier  parish,  the  district  oonrt  fee 
that  parish  haa  jurisdietion  to  issue  an  injunctioo,  tod  try  the  qneatioiie  arising  oa  it. 
Lawea  et  aL  v.  Uhinn,  iii,  332. 

95.  And  the  want  of  jurisdiotion  being  r«ffoiM  wuaerim^  is  not  cored  by  consent. 
Seels  V.  Knight,  iii,  440. 

96.  The  terui  juritdieiion  of  a  ccurt,  in  relation  to  place,  meana  the  limita  within  which 
ita  original  prooaas  extends,  not  where  its  writ  of  execution  may  run.  Debaillon  e.  Pon- 
aotoy,  iii,  449. 

97.  The  pariah  court  has  joriidtction  of  a  daim  for  SOO'doIlara,  and  may  gi?e  judg- 
flMnt  for  that  sura  and  intereat  from  judicial  demand.  And  of  auch  coe  the  Supreme 
Court  haa  juriadiction.    Saunders  e.  Ingram,  iii,  €93. 

28.  The  district  court  ia  without  jurisdiction  in  a  suit  to  compel  a  tutor,  whose  ofic* 
IS  expired,  lo  account  and  pay  the  balance  in  hia  handa.   Rixat  etuLv,  Ponaony,  iii,  813. 

99.  The  jnrisdiotion  of  an  appellate  court  dependa  on  the  fact  of  a  judgment  being 
rendered  in  that  of  the  inferior  tribuntl  from  which  an  appeal  lies,  and  is  not  aflfected  by 
the  causes  which  produced  thst  iudgment    Wooter  v.  Turner,  iv,  8. 

30l  An  executor  who  qualified  in  another  state,  and  removea  to  thia  state,  the  property 
of  the  eatste  ia  suable  in  the  dutrict  court.    Singletary  H  el.  v.  Singletary,  if,  194. 

31.  The  district  court  waa  not  without  jurisdiction  nUi&ne  molerus  in  auits  againat  ail 
ealate  administered  by  an  executor.  And  a  possessor  under  a  aale  made  in  firtne  of  a 
judgment  of  that  court,  is  not  malajide,    Donaldson  etaLv,  Dorsey's  Syndic,  iv,  280. 

&  The  court  of  the  first  district  cannot  enjoin  the  execution  of  a  judgment  from  the 
city  courts  of  New  Orleans.    Oger  e.  Daunoy,  if,  387. 

33.  The  district  court  has  jurisdiction  in  a  suit  againat  executora  ratione  material  bol 
not  rmtufue  fomma,    Dangerfield'a  £x*rB  e.  Thurston'a  Heirs,  i?,  499. 

« 

JURY. 

I.  Juror  who  tried  a  suit  of  plaintiff's  againat  another  endorser  on  same  note,  not  aU 
solutely  incompetent;  moat  be  objected  to  before  trial  begins.  Nugent «.  Xrcpagnier, 
1,65. 

9.  A  trial  by  jury  cannot  be  had  in  the  Supreme  Court  Syndic  of  Brooks  e.  Weymaii« 
1,79. 

3.  Juror  who  has  given  his  opinion  rejected,  though  he  swean  that  hb  mind  is  still  opeft 
to  conviction.    Laverty  o.  Gray  d&  Taylor,  i,  185. 

4.  If  Icavo  bo  given  to  answer,  so  as  not  to  delay  the  trial,  a  right  to  a  trial  by  Jury  is 
not  thereby  to  be  understood  to  be  given  up,  although  to  obtain  it,  the  trial  may  be  delayed. 
Tricou  e.  Bayon,  i.  933. 

5.  The  provision  in  the  Conatltution  of  the  United  Statea  entitling  the  parties  to  m  trial 
by  jury,  reiera  only  to  the  trial  of  cauaes  in  the  courts  of  the  United  States.  Maurin  e. 
Martinez,  i,  397. 

6.  On  a  rule  to  ahow  cause  why  syndics  should  not  be  ordered  to  pay  a  anm  claimed, 
they  may  demimd  that  the  focU  they  auggest  in  oppoaition  to  the  chiim  be  tried  by  jury. 
Meeker*a  Assignee  e.  Williamson  e(  oZ.,  Syndics^  i,  565. 

7.  If  a  plea  of  prescription  be  received  at  the  trial,  the  party  pleading  it  must  be  pei^ 
mitted  to  submit  the  foot  of  his  possession  to  the  jury.    Porter  o.  Dugat,  i,  703. 

8.  Whether  a  challenge  to  thd  oompeteney  of  a  jurer  ahould  be  made  before  be  it 
sworn? — quare.    Livingston  e.  Heerman,  ii,  w, 

9.  But  if  the  party  who  objects  to  Um  refusea  to  conaent  that  be  shril  withdraw,  and 
be  replaced  by  another,  he  cannot  allege  it  as  error.    Ibid» 

10.  When  a  caoae  b  tried  on  apecial  foots  aubmitted  to  a  jury,  ffae  law  has  not  made 
any  provision  for  taking  down  the  evidence  by  the  clerk.    Jkid, 

II.  Private  deeda  of  sale  for  real  eatate  are  legal  evidence  to  go  to  a  jury.    /ML 

19.  On  a  trial  in  wfaioh  facts  alone  are  submitted  to  a  jury,  the  court  cannot  ehtige 
them  on  points  of  law.    Ibid, 

13.  The  foots  aubmitted  need  not  apeoially  be  set  out  in  the  p^tk)h  and  answef.  It  is 
Mfficient  if  they  grow  out  of  the  pleadings.    MM, 
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14.  ObjecUont  to  the  legality  of  the  eummoDs  of  the  jury  are  too  late  afler  their  Ter- 
diet  b  recorded.    Vidal  o.  Thompson,  ii,  168. 

15.  Forty*eight  jurors  must  be  suminooed  at  each  term  of  the  parish  ooort  of  New 
Orleans.    Flower  «.  Livin^ton,  ii,  385. 

16.  .A  coort  may  permit  ooansel  to  rednce  to  ibrm  the  answer  of  the  jury  to  one  of 
the  questions  submitted  to  them,  and  hand  it  in  for  their  consideration.  Jaekson  «.  Larche, 
ii,  194. 

17.  Matters  of  law  and  fact  cannot  be  submitted  to  a  jury  on  special  facts.  Barry  e. 
Louisiana  Ins.  Co^  ii,  400. 

18.  A  consent  to  refer  a  cause  and  to  receive  a  report  of  referees,  waires  the  trial  by 
jury.    Hutch  e.  Watkins,  ii,  421. 

19.  It  is  not  a  good  ground  of  challenge  to  the  array  that  more  jurors  were  drawn  than. 
the  law  directe.    Ramos  e.  Bringier,  ii,  637. 

90.  A  challenge  to  the  poll  of  the  individuals  improperly  drawn,  is  the  legal  remedy. 
Ihid, 

21.  Part  of  the  iacts  at  issue  may  be  submitted  to  a  jury.    Morris  v.  Hatch,  ii,  720. 

22.  It  is  not  a  good  cause  of  challenge  to  the  array,  that  ibrty-nine  jurors  were  drawn 
and  put  on  the  venire,    Debuys  et  aL  v.  Mullere,  ii,  763. 

23.  Where  forty-eight  jurors  had  been  drawn,  but  only  forty-five  could  be  smnmoned, 
this  does  not  vitiate  the  venire.    Cox  e.  Wells  et  aL^  iii,  48. 

24.  Talesmen  may  be  summoned],  without  first  exhausting  all  legal  means  to  compel 
the  attendance  of  jurymen  on  the  panel.  2  Martin'§  Digeti^  1^  182,  and  192.  Chal- 
mers et  al.  V.  Stow,  iii,  94. 

25.  An  intervening  party  may  pray  a  jury.    Lacroix  o.  Menard,  iii,  97. 

26.  Either  party  who  discovers,  during  the  trial,  that  one  of  the  jury  on  the  first  trial 
has  been  sworn,  may  demand  that  another  be  substituted  to  him,  and  the  denial  of  this  ie 
a  good  cause  to  demand  a  new  trial.    Henry  v.  Cuvillier,  iii,  151. 

27.  The  jury  has  no  power  to  compromise  between  conflicting  evidence,  but  must  de-> 
cide  one  way  or  other;  if  the  scales  are  equal,  he  who  holds  the  affirmative  ahouid  lose. 
19  Martin^  260:  2N.&  494.    Bowman  v.  Flower,  iii,  187. 

28.  If  a  party  prays  for  a  jury,  and  yet  suffers  the  trial  to  proceed  withont  one,  being 
present,  the  jury  is  waived.    Leblanc  v.  Johns,  iii,  419. 

29.  Before  the  names  of  the  jury  can  he  drawn  from  the  box,  it  must  be  ascertained 
that  there  are  twenty  present     Bayoojon'a  Heirs  e.  Creswell,  iii,  521. 

30.  A  verdict  will  not  be  set  aside  because  the  jury  took  depositions  with  them  into  the 
jury  room.  And  that,  although  part  of  them  were  legal  evidence,  and  part  were  not. 
Wakeman  v.  Marquaod  et  a/.,  iii,  5.35. 

31.  A  ooort  cannot  give  judgment  by  defiiult,  on  a  petition  addressed  to  another  court* 
In  this  case,  a  petition  addressed  bv  mistake  to  the  district  court  of  West  Feliciana  was 
filed  in  the  office  of  the  clerk  of  £ast  Baton  Rouge.  Nor  should  the  coort  permit  tli« 
petition  to  be  amended.    Watson  et  oLv.  Pierce,  iii,  897. 

32.  The  act  of  1820,  relative  to  the  probate  court,  while  it  directed  all  suite  cognisablet 
therein  to  he  tried  without  jury,  did  not  destroy  the  duty  of  the  district  court,  on  appeals, 
to  call  a  jury  to  try  facts.    Wooter  e.  Turner,  iv,  8. 

33.  A  jury  must  be  prayed  for  in  time  to  prevent  the  eanse  being  delayed  a  term. 
Green  v.  Boudorant,  iv,  220. 

34.  The  jury  may  seal  their  verdict,  and  retnrn  it  into  court    Dale  v.  Downs,  iv,  219. 

35.  If  the  judge  admiU  illegal  evidence  to  go  to  the  jury,  but  afterwards  charges  them, 
not  to  consider  it  in  making  up  a  verdict,  the  cause  will  not  be  remanded.  Gracie  v.  Gay- 
oeo,  iv,  385. 

36.  When  the  statute  directs  a  jury  to  be  drawn  within  thirty  days  afler  the  passage 
of  the  act,  and  it  is  done  afterwards,  the  jury  is  not  legally  empannelled.  Bubol,  Wife 
of  Bouguignon,  o.  Boudousquie  Sl  Destrehan,  iv,  572. 

JUSTICE  OF  PEACR 

1.  After  a  justice  is  out  of  office,  he  has  no  more  right  to  certify  copies  of  papers  than 
any  other  individual :  the  presumption  of  faith  which  the  law  attachea  to  his  certificate, 
while  ho  is  in  the  discharge  of  the  duties  appertaining  to  his  office,  because  the  law  pre- 
sumes it  giten  under  tlie  responsibility  attechcd  to  that  sitUAtion,  no  lo>||go'  oxiste  when 
the  individual%eases  ti>  act  in  that  capacity.    Gaillard  v.  Ancelline,  ii,  132. 

2.  When  an  act  of  assembly  directe  that  the  judgment  of  a  justioe  of  the  peace  shall 
be  executed,  notwithstending  an  appeal,  it  cannot  be  suspended  by  an  injunction.  Tber 
State  e.  Judge  Pitot,  ii,  232. 

3.  A  justice  of  the  peace  is  not  to  be  condemned  for  this,  that  though  an  agent  of  kD4« 
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lerdX  lie  took  eofniunec  of  a  tait  bctwcon  Itndlord  and  temnt,  Wooght  beftre  biin  m  a 
Joatice.    Dreasen  v.  Coz»  ii,  766. 

4.  A  jiMtioc  of  the  peaoe  dorivea  no  protection  from  bis  official  capacity,  when  he  does 
not  act  within  his  jaritKliction.     Bore  e.  Bush  et  a/.,  iii,  720. 

5.  The  asaignee  of  leased  premiaes  may  remove  the  leasee  by  sammary  proceaa.  No 
matter  what  may  be  the  vuine  of  the  improvements  placed  on  the  premiaes,  the  jostioe  of 
the  peace  has  jurisdiction  under  the  act  of  1819.    Walker  e.  Van  Winkle  et  a/.,  if,  6I8L 

LAND. 

1.  In  the  Spanish  colonies,  the  manner  of  locating  the  lands  assigned  to  the  Indians 
was  not  by  fixing  their  boundaries  by  actual  aurvey.  They  obtained  permission  to  settle 
en  a  certain  apot,  and  around  that  spot  tliey  #ere  entitled  to  possess  an  extent  of  one 
league.    Rebool  e.  Nero,  i,  407. 

2.  A  confirmation  of  title  by  the  oommiasioners  of  the  land  Office  of  the  United  States 
can  not  avail  againat  a  complete  title  under  the  crown  of  Spain.  White  e.  Wella'a  Sze- 
cutora,  i,  431. 

8.  The  lawB  of  the  Indies  require  the  property  of  Indisns  to  be  sold  st  atiction;  baft  if 
a  private  sale  be  made  by  them,  heU^  that  the  Indiana  themaelves,  or  some  one  claiming^ 
qnder  them,  must  take  advantage  of  this  illegoUty,  and  until  then  the  porchasera  hoM  in 
their  right,  and  cannot  be  diatnrbed.    Martin' o.  Johnson  et  el.,  i  433. 

4.  Where  plaintiff  had  chained  from  the  Spanish  governor  an  order  of  survey  and  a  cen- 
ditional  grant,  which  he  afterward  surrendered  into  the  hands  of  the  commandant:  HM^ 
that  he  had  abandoned  his  inchoate  right    Boissier  «.  Metayer,  i,  439. 

5.  Though  plaintiffs  do  not  ahow  a  title  derived  fVom  the  sovereign  of  the  ooontry^  yet 
possession  under  written  deeds  will  enable  them  to  be  maintained  in  it,  when  the  deAnd- 
•nta  have  no  title.    Davenport  e.  TumbuU^  Heirs,  i,  616. 

6.  When  both  parties  have  obtained,  from  the  oommiasioners  of  the  land  office,  a  relin- 
^ttlshment  of  the  rights  of  the  United  Slates  on  the  land,  their  previons  titles  should  be 
weighed  independently  of  these  relinqnishmonts.    Hooter  e.  Tippet,  i,  679. 

7.  The  purchaser  from  a  claimant  who  has  obtained  the  commisstooer's  eertifieate,sfaaQ 
not  be  disturbed  by  another  claimant  alleging  that  he  baa  bought  from  a  person  having  a 
right  of  pre-emption.    Tippet  et  al,  e.  Everaton,  i,  691. 

8.  The  commissioner's  certificate  will  not  avail  against  title  or  possewion  in  another. 
Carmichael  e.  Brislcr,  i,  694. 

9.  When  the  defendant  pleads  the  general  iasue,  ond  does  not  set  up  a  title,  the  plain- 
tiff is  not  relieved  f^om  the  necessity  of  proving  a  legal  title  in  himself,  by  showing  that 
the  defendant  has  a  dofective  one,  emanating  from  the  same  source  as  his  own.  Sass* 
msnn  o.  St  Aim«  and  Wife,  i,  721 . 

10.  A  person  who  slanders  the  title  of  another  to  real  estate,  may  be  compelled  to  bring 
stilt,  to  prove  the  troth  of  what  he  has  said.    Livingston  v>  Herman,  il^  40. 

11.  It  is  not  necessary,  to  enable  the  court  to  decide  on  the  title  for  tand^  that  thMt 
should  be  a  prayer  in  the  petition  to  be  put  in  possession,    ibid, 

12.  A  case  depending  on  boundary  lines.    Meaux's  Heirs  o.  Bresnx,  li|40. 

13.  The  party  from  wh«iro  land  ia  recovered,  ought  to  be  charged  for  the  use  and  ocev> 
patluh,  from  Ihe  day  of  the  legal  demand.    Walsh  e.  Collins,  ii,  239. 

14.  A  just  title  is  that  which  is  of  a  nature  to  transfer  the  property.  So  that,  if  it  be 
not  Iranslcrred,  it  is  owing  to  a  want  of  right  in  the  grantor.  Dufeor  v.  Ckmfranc,  ii, 
»43. 

•  15.  A  purchaser  at  a  aheriff*s  sale,  by  a  defective  title,  owes  fmits  Ihmi  the  jodicbi 
demand.    Ibid, 

16.  Where  property  is  put  op  at  sale  and  bid  for  as  sueh,  but  afterwards  and  belbre 
adjudication  is  described  as  having  a  known  quantity,  and  purchaaed  by  a  particular  de- 
signation of  ita  limits,  it  will  require  the  strongeat  proofs  to  justify  the  court  in  rejeetinf 
the  positive  description  given  in  the  act  by  which  plaintiff  acquired,  and  declaring  the 
overplus  of  land  to  have  been  sold  in  the  sale  of  Uie  designated  portion.  Macarty  «.  Fon* 
Cher,  ii,  273. 

17.  Dt3»putos  about  the  limits  of  adjoining  tracts  of  bnd.  Martin  «.  Trumbull,  ii« 
982. 

18.  Case  in  which  are  laid  down  principles  for  guidance  in  uncertainty  respecting  Ihe 
loeation  nf  land.    Holstein  «.  Henderson,  il,  917.  * 

19.  Whether  the  vendee  can  recover  land  which  the  vendor  before  the  sale  has  swMn 
to  belong  to  the  person  in  possession.    Ddvis*s  Heirs  e.  Prevost*s  Heirs,  ii,  346. 

20.  Lands  granted  by  the  king  of  Spain  did  not  enter  into  the  oommunity  of  acq 
aftd  gatnst    Oayoso  de  Lemos  e.  Garcia,  ii,  469. 


91.  A  oomplete  grant  prenilt  over  an  order  of  sanrey.  Fleitav  o.  Mayor  and  Aldermen 
of  New  Orleans,  ii,  507. 

23.  The  sale  of  land  carries  with  it  all  ■lipnlationB  in  re^rd  to  (he  property  conveyed. 
Stafford  v.  Grimball,  ii,  543. 

23»  A  patent  dated  in  1813|  ia  a  eoperior  title  to  a  report  of  eonunissioncn  in  1816,  in 
fiifor  of  a  aettler.    Seymoor  e.  Coolcy,  iii,  107. 

34.  Receipti  from  officers  of  the  United  States,  for  the  payment  of  the  porebaro- money 
of  lands  under  the  pre-emption  laws,  are  evidence  of  title,  alUioogh  not  perllectul  by  the 
iesaing  of  a  grant  in  form.  So  also  the  certificate  of  the  cocnmissioners  of  tho  United 
States.    Herriot  ef  oZ.  e^  Broossard,  iii,  290. 

25.  An  endorBoment  on  the  back  of  a  title  which  romaina  in  the  possession  of  cndoraee, 
dpee  not  transier  the  property  to  the  endorsee.    ibt</. 

26.  A  party  who  obtained  the  f  overnor's  order  to  be  put  in  possession  of  vacant  land  in 
1783,  but  does  not  appear  to  have  taken  it,  cannot  evict  one  who  obtained  a  similar  order 
ia  1802,  and  is  in  possession  under  it    Gonaoulin's  Heirs  v.  Brashear,  iii,  44^ 

27.  An  individual  put  in  possession  hj  the  Spanish  government,  by  meles  and  hounds 
of  a  part  of  the  king's  land,  aa  her  own,  acquired  such  title,  which,  atrengthened  by  k>ng 
poseession,  must  prevail.    Sanchei  and  Wife  e.  Gonzales,  ii,  177. 

28.  Tho  certificate  of  the  land  commissioner  does  not  avail  against  claims  of  individu- 
als.   Ibid. 

29.  If  the  owner  of  land  entitled  to  a  pre-emption  for  landa  adjoiniog  it,  sell  this  right 
to  another,  and  afterwards  enter  the  land  subject  to  the  pre-emption  in  his  own  name,  the 
title  acquired  by  him  will  enure  to  the  benefit  of  the  vendee.  Woods  «.  Kimball,  iii^ 
£26. 

30.  The  vendee  of  a  tract  of  land  to  which  was  attached  a  right  of  pre  emption  of  th# 
land  in  the  rear,  and  who,  while  in  possession,  bought  the  same  from  the  United  Stites, 
semains  the  proprietor  thereof,  though  the  sale  to  him  of  the  front  tract  be  subsequently 
rescinded.    Dofou  a.  Degruys,  iii,  600. 

31.  Tho  bare  circumatance  of  location  can  give  no  additional  force  to  a  claim  in  opposition 
to  another  originally  stronger  by  its  age  and  locality.    Latioluis  e.  Richard,  iii,  814. 

32.  The  operations  of  surveyors  cannot  derogate  from  claims  to  land  recognised  by  the 
proper  officers  of  the  United  States.    lUd. 

33.  Vacant  lands  do  not  peas  generally  without  a  written  grant  But  to  tliis  there- are 
exceptions.    Le  Blanc  et  aL  v.  Viator  ei  ai.,  iii,  830. 

34.  In  an  action  of  trespass  for  cutting  timber,  the  measure  of  damages  is  the  value  of 
the  timber  destroyed,  considering  its  disiitnce  from  other  timber.    Ibid, 

35.  Parol  evidence  cannot  be  received  of  an  alleged  practice  of  Spanish  surveyors  to 
ezelnde  swamps  in*  surveying  land  granted  in  the  Attakapas.    Ib^d. 

36.  The  dnctrine  of  the  case  of  Gonaalea  a.  Ssnchex  and  Wife,  11  Harltii,  207,  re- 
affirmed :  that  a  Spanish  emigrant  placed  by  government  on  the  Bayou  Lafourche  needed 
not  to  produce  a  grant  to  edtablisb  tlie  title  to  his  land.    Ibid. 

37.  Tho  possessor  of  land  cannot  sv^il  himself  of  prescription,  until  he  performs  the 
condition  imposed  on  him  by  the  act  under  which  he  entered;  and  it  seemmg  nuwim* 
poosible  that  defendants  should  comply  with  that  condition,  their  right  under  the  contract 
has  peridhed.    Arpine*s  Heirs  v.  Ilarriscm  and  Wife,  iii,  860. 

38.  The  proviso  in  the  act  of  congress,  that  under  no  ons  claim  shall  any  person  be 
entitled  to  more  than  a  league  square,  applies  to  the  claims  of  the  Spanish  govcmment% 
tc,  requ€te$  for  Und  spproved  by  Ihe  governors;  not  to  lAe  eUttms  made  before  the  board 
of  commissioners,  or  assertions  of  pre-existing  rights,  Spencer's  Utirs  e.  Grimball,  iii^ 
870. 

39.  A  grant  in  the  usual  form,  and  signed  by.  an  officer  authorised  to  grant  land 
under  tlie  Spanish  government,  is  legal  evidence  to  go  to  the  jury.  Gayies's  ileirs  «k 
Gray,  iv,  118.  .  i 

40.  Whether  the  lend  waa  the  proper  aubjeot  of  a  grant,  or  political  circumstances 
prevented  a  title  passing,  are  queatiooa  as  to  tho  ^ecl,  not  the  Ugaliiy  of  the  grant. 

41  •  On  a  sale  of  a  tract  of  so  ^any  arpents  in  front  with  the  usual  depth,  the  aid* 
lines  will  be  presumed  to  be  parallel*  and  fall  perpendicularly  at  right  anglea  on- the 
iront  unless  expressions  in  the  deed  control  the  legal  intendment  Bourguignon  v.  Bon* 
dgnsquie,  iv,  120. 

'  42.  A  grant  of  twenty  arpenU  in  irant  ^th  a  depth  of  fortv,  passes  a  snperficiee  of 
e^ht  hundred.  If  the  contrary  do  not  appear,  the.aidoa  will  be  held  to  ha  paralleL  Soh 
^Ksno  «.  St  Cbai lea  Church,  iSi  I7jfi, 
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43.  The  ponessor  without  a  just  title,  owei  the  fruits  from  the  he|finain£  of  bis  pos- 
session.    Donaldson  et  aL  t.  Hull,  iv,  173. 

44.  A  register  of  U^c  land  office  cannot  be  compelled  by  a  writ  of  mandamuB^iti  a  suit, 
to  which  he  is  not  a  party,  to  grant  a  certificate.     Powell  v.  Chappell,  iv,  197. 

45.  Indian  tribes  were  entitled  by  settlement  under  the  Spanish  government  to  the 
quantity  of  land  cxintuined  in  a  square  league.     Maes  e.  Gillard's  Heirs  ei  al.,  iv,254, 

46.  in  a  sale  of  land  on  the  Mississippi,  when  no  depth  is  stated,  it  t)cconies  a  qucstioo 
of  intention  what  depth  passes.    Carraby  v.  Desmarre  et  «/.,  iv,  389. 

47.  The  vendee  has  a  right  io  the  lund,  as  far  as  the  spot  called  for  ss  a  boundary, 
though  the  distance  given  does  not  enable  bim  to  reach  it  The  ambiguity  was  latent, 
and  arose  from  ihatters  within  the  instrument    Brand  v,  Daunoy,  iv,  467. 

48.  He  who  claims  under  an  order  of  survey,  must  deduce  his  title  from  the  grantee  of 
the  order.  It  is  not  enouf^h  that  he  deduces  his  title  from  a  person  in  whose  fiivor  the 
commissioners  granted  a  certificate.    Rachal  et  at.  v.  Irwin,  iv,  536. 

49.  In  a  sale  of  a  certain  and  limited  part,  taken  from  a  whole  tract,  leaving  another 
part  between  Uie  premises  sold  and  the  river,  the  words  front  to  the  river  are  merely  de- 
scriptive of  the  position  of  the  land  sold,  and  no  land  passes  beyond  the  expressed  limits. 
Cambre  et  al,  v,  Kohn  et  oi.,  iv,  624. 

50.  The  decision  of  the  board  of  commissioners  under  the  authority  of  the  United 
Stotes,  in  regard  to  donation  claims  in  Florida,  is  final,  and  cannot  be  re-examined  in  a 
court  of  justice.     Boatner  o.  Ventress,  iv,  650. 

51.  The  recitals  in  a  title  emanating  from  government  are  evidence  against  the  pos- 
sessor without  title.    Jbid. 

52.  That  a  patent  is  not  necessary  in  all  cases  to  confer  a  legal  title  to  soil,  of  which 
the  government  is  the  proprietor,  cannot  be  doubted.    Hfid. 

53.  In  many  of  the  States,  no  action  of  ejectment  can  be  maintained  by  a  donee  with- 
•at  a  patent,  but  in  Louisiana  an  equitable  title  may  be  enforcsed  in  a  court  of  law.    BriiL 

54.  Title  cannot  be  claimed  to  the  property  of  an  intestate,  in  this  state,  under  a  sale 
by  an  administrator  appointed  in  Georgia.    Morris  et  aL  e.  Thames,  iv,  666. 

LAW  AND  FACT. 

1.  The  abstract  proposition,  that  the  French  and  Spanish  governments  prohibited  the 
reduction  of  the  Indians  to  slavery,  is  a  querti<m  of  law,  and  cannot  be  specially  sub- 
mitted to  a  jury.    Ulxere  et  al.  e.  Poeyfarre,  i,  626. 

2.  Whether  an  abandonment  was  made  in  due  time,  is  a  proper  question  to  be  acted 
on  by  the  jury.    Mellon  e.  Louisiana  State  Insurance  Company,  iii,  900. 

LEASE. 

1.  A  tenant  who  has  refused  to  quit  the  premises,  will  not  be  condemned  to  pay  more 
than  the  rent  agreed  upon,  without  damages  be  proved.    Rodriguei  e.  Combes,  i,  482. 

2.  A  verbal  lease  of  anterior  date,  accompanied  with  possession,  will  prevail  over  a 
written  lease  of  immovable  property.  Civil  Code,  372,  art  8,  52.  Rachel  e.  Pcarsall,  t, 
686. 

3.  If  tlie  lessee  gives  his  notes  for  rent,  snd  afterwords  fails,  the  landlord  has  a  privi- 
lege on  the  goods  in  tiie  house.     Paulding  v.  Ketty  et  a/..  Syndics,  i,  713. 

4.  Tenant  under  a  written  lease  for  a  year,  huving  underlet  part  of  the  |>remises,  and 
both  tenant  and  undertenant  tacitly  holding  over,  after  the  year,  the  landlord  collected 
the  rent  from  them  separately:  Ueld^  this  implied  a  letting  to  each  separately,  and  land- 
lord could  iu>t  thereafter  require  the  whole  rent  of  his  original  tenant  Waters  e.  Banks, 
ii,  77. 

5.  The  stay  of  proceedings  granted  to  an  insolvent  does  not  prevent  the  seizure  of  the 
goods  of  a  third  person  found  on  the  premises  leased.  Ritchie  et  al,.  Syndics,  v.  White 
s<aZ.,ii,  186. 

6.  The  lessor  must  for  himself  pursue  the  property  within  the  prescribed  |ieriod;  as  to 
Jlis  privilege,  he  is  not  represented  by  the  syndics  of  the  estate.    Ibid. 

'7.  The  vendee  is  bound  by  the  contract  of  lease  made  by  his  vendor.  Clague  v.  Town- 
pend  et  al.,  ti,  454 

•  8^  A  lessee,  after  transferring  his  whole  interest  in  the  lease,  cannot  exercise  the  rights 
•f  a  sab-lessor.    Norton  e.  Ormsby,  ii,  490. 

9.  On  a  lease  for  one  year,  the  rent  payable  monthly,  the  lessor  has  a  privilege  for  ar- 
learages — beyond  the  bat  month.    Dorsey  v.  Vidal,  ii,  574. 

•  10.  A  lease  at  will  may  be  determined  by  tenant  af\er  the  notice  required  by  law. 
Civil  Code,  314,  art  U,  by  tendering  tfie  keys  and  the  rent  Chalmers  et  aL  s.  Vigoaud^ 
Bjttdic,  ii,  636. 
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11.  A  landlord  allowed  an  order  of  seizare  in  the  fint  inaUnce  npon  an  aathaotic  aot 
of  lease.    Sterrett  v.  Smith,  ii,  706. 

12.  If,  on  a  lease  for  years,  the  tenants  ahandon  the  premises,  the  landlord  maj  de- 
mand the  rent  for  the  whole  term.    Christy  v.  Casanave,  ii,  707. 

13.  The  legal  lien  of  the  landlord  is  of  a  higher  nature  than  the  claim  of  the  United 
States  on  custom  bouse  bonds.    Jackson  v.  Oddie,  ii,  538. 

14.  The  lessor  may  expel  the  lessee,  if  be  do  not  pay  the  rent,  and  may  demand  bail 
of  him  though  he  exercises  his  right  in  part  on  the  flirniturc.    Dressen  t.Cox,  ii,  766. 

15.  The  landlord  has  a  privilege  on  the  tools  of  a  tradesman  foand  on  the  premiseia 
for  the  payment  of  renL    rarker  v.  Starkweather,  iv,  364. 

16.  Landlord's  privilege  is  not  lost  by  the  curator's  removal  of  the  property  enbject 
thereto.    Robinson  v.  M*Coy,  Curator,  iv,  445. 

17.  The  assignee  of  leased  premises  may  remove  the  leasee  by  summary  process. 
Walker  e.  Van  Winkle  et  oL,  iv,  618. 

LEGACY. 

1.  Before  a  legatee  can  be  compelled  to  suffer  a  dedactton  from  bis  legacy,  in  order  to 
pay  a  debt  of  the  succession,  the  debt  must  have  been  established  contradictorily  with 
the  heirs  or  executors.    White  o.  Hepp  et  a2.,  vi,  704. 

3.  A  legacy  is  not  subject  to  attachment  without  its  being  first  shown  that  the  racoea* 
sion  is  insolvent    Jbid, 

3.  The  legacy  of  a  debt  indades  that  of  the  interest  dae  thereon.  Hepp  etmLv.  La- 
ibnU's  Ex'rs,  ii,  705. 

4.  Accretion  takes  place  among  the  legatees  in  case  of  the  legacy  being  made  to  te- 
veral  conioinlly,  though  the  testator  should,  by  a  subsequent  member  of  the  sentence  in 
which  tins  bequest  is  made,  assign  a  part  to  each  legatee.  Parkinson  et  al.  v.  M'Donough 
et  al.,  iii,  287. 

5.  If  a  specific  legacy  is  made  of  a  note,  and  afterwards,  but  before  the  death  of  the 
testator,  a  payment  is  made  on  it,  the  legatee  cannot  claim  that  the  amount  of  the  note 
should  be  paid  by  the  executors.    Hepp  et  al,  o.  Lafonta's  Ex'rs,  iii,  343. 

6.  A  legacy  of  so  much  money  in  a.drawer,  is  only  good  for  the  sum  found  there  at 
the  decease  of  the  testator.    Roman  Cutliglic  Church  e.  Miller,  iii,  465. 

7.  Where  the  right  of  a  legatee  is  disputed,  he  may  bring  suit  to  have  the  claim  re- 
cognised, though  judgment  cannot  be  given  fur  any  «pecific  amount,  until  the  curator 
renders  his  account  And  a  jury  may  be  called  to  try  the  facts  on  which  the  legatee^s 
claim  is  disputed.    Wooter  o.  Turner,  iv,  8. 

8.  A  sale  by  a  legatee,  who  holds  under  a  will  giving  the  whole  of  the  estate,  while 
there  exists  a  forced  keir,  is  not  void,  but  voidable.    Toten  v.  Case,  iv,  335. 

LETTER. 

A  letter  b  an  object  of  property,  which  still  continues  to  a  oertain  degree  in  the 
writer  after  it  is  received  b^  bis  correspondent;  and  may  not  be  published  without  his 
eonsent    Denis  n.  Jjcderc,  i,  30. 

LICITATION. 

-  Licitation  is  a  mode  of  dividing  estates  held  in  common,  and  may  be  avoided,  like  any 
other  contract,  by  the  parties  thereby.    Haynes  e.  Cuny,  i,  700. 

LITIGIOUS  RIGHTS. 

A  purchase  of  land,  for  the  recoverv  of  which  no  suit  is  commenced,  is  not  the  pur<» 
ehase  of  a  iitigunu  right,    PreVoet's  Heirs  e.  Johnson  et  al^  i,  704. 

LOUISIANA. 

1.  The  state  of  Louisiana  is  suable  by  one  of  her  own  eitizens.  State  «.  Montegut  tt 
ffZ.,  i,  563. 

ii.  Louisiana  is  a  member  of  the  Union,  on  a  footing  with  the  original  states,  arid  is  not 
bound  by  any  condition  subsequent,  annexed  to  her  admission.  The  State  o.  New  Or- 
leuiB  Navigation  Company,  ii,  203. 

MANDAMUS. 

1.  The  Supreme  Court  has  a  right  to  isiioe  a  mandamus.    Agnes  «.  Judiee,  i,  105. 
•  2.  On  the  dismissal  of  an  appeal,  no  mundate  can  issue  to  the  inferior  court  to  execute 
judgment    Louisiana  Bank  «.  Hampton,  i,  250. 
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3.  The  Sapreme  Coart  will  not  imae  «  mandamu*  to  restore  the  clerk  of  e  diatrict  oosrt 
to  his  office.    State  v,  Dunlap  et  al^  i,  364. 

4.  Mandamus  j^ranted  on  the  refosal  of  the  conrt  of  probates  to  allow  an  sppeaL  The 
State  e.  Judge  Pilot,  ii,  353. 

5.  The  Supreme  Court  will  not  grant  a  mandamus  directing  the  district  judge  to  set 
aside  an  order  of  his  own,  which  on  a  challenge  tu  an  array  directed  the  jury  to  be  dia. 
ohargud,  and  the  cause  to  stand  continued,  as  manifestly  no  useful  purpose  could  be 
attained  by  it.    Corporation  v.  Paulding,  iii,  267. 

6.  A  register  of  the  land  office  cannot  be  compelled  by  a  writ  ofmandamu§t  in  a  suit 
to  which  he  is  not  a  party,  to  grunt  a  certificate.    Powell  e.  Chapcll,  iv,  197. 

MANDATE. 

A.  Oftk€  C^uUUiOwn  tf  tAe  Agency  and  tht  Extent  of  the  AgenVe  Fotscr*. 

B.  Of  the  AgenVe  Rights,  DutUe,  and  Reepon^ibUityt  as  regards  his  PrincipaL 

C.  Of  the  Agrnt^B  Responsibility  to  those  with  whom  he  Contracts, 

D.  Of  the  trineipats  Responsibility  Jot  the  Acts  of  his  Agent, 
£.  d^MnmdaUOensraUyn 

A.    Of  the  Constitution  of  the  Ageney^  ^c, 

li  Acsapereargo  charged  wkh  the  entire  manageMient  of  the  ship^s  affairs,  is  not  there- 
by authorised  to  purchase  cotton  generally,  especisl'y  in  case  it  is  not  intended  for  the- 
Niorji  cargo  of  the  ship.    Vidall  v.  RusaeU  et  al,,  i,  373. 

2.  The  general  power  to  administer  does  not  give  a  right  to  sell  immovablea.  But  any 
fenn  of  letter,  which  distinctly  ezpressea  the  master's  will  to  sell,  suffices.  Steer  e.  Ward 
elaL^  ii,  145. 

3.  A  power  of  attorney  inelodes  the  power  of  substitution.  Heirs  of  I>ttbreuil,  f.  m*  c.^ 
e.  Rouzan,  ii,  421. 

4.  Power  to  sell  does  not  inelodo  that  of  giving  in  payment    Durham  v.  Oddie,  it,  513. 

5.  A  poiser  to  sign  the  oonstitaent's  name  in  any  transaction  in  which  agent  might 
deem  it  necessary  and  proper,  does  not  authorise  an  endonement  which  would  crsste  « 
iisw.ohligation.    Clay  e.  Bynnm,  ii,  560. 

6.  A  procuration  omnium  bonorum  does  not  authorise  the  agent  to  contract  debts  fev 
the  principal,  unless  snoh*  as  may  be  neoeasary  for  the  conservation  of  tJie  properly  in  his 
charge.  In  no  case  can  he  atipnUite  so  as  to  bind  the  latter  to  his  injury,  lis  cannot 
bind  his  constataent  as  snrety;  and  can  make  no  donation*    Ibid, 

7.  The  extent  of  an  agent's  powers  inquired  into.  Kilgoor  o.  Ratdiff'a  Heirs,  ii,  661; 
fiMedlove  H  at.  v.  Wameck^  ii,  635; 

8.  An  authority  to  a  partner  to  aettle  the  afilrim  of  the  partnership,  does  not  aathorisn* 
him  to  endorse  notes.    Poignaud  v,  Livermore,  iii,  661. 

9.  An  authority  to  an  agent  to  cooiproroiHe  and  arbitrate,  does  not  authorise  a  submis- 
sion to  amicable  4»ropoundera  with  a  renunciation  of  appeaL  Patterson  v.  La  Farge,  iii, 
705. 

10.  The  authority  to  give  more  necessarily  includes  that  of  giving  less.  Holstein  v.- 
Henderson,  iii,  835. 

11.  An  sgent  cannot,  on  pretence  of  explaining  a  former  deed  passed  by  him,  convey 
hf'Si  second  instrument,  property  not  contemphit^  at  the  time  of  the  aale.  Livermore  e. 
Morgan's  Syndics,  iii,  778. 

12.  He  may,  by  a  subsequent  deed,  correct  verbal  errors  in  the  first:  whether  the  error 
in  the  first  were  verbal  merely,  it  should  be  left  to  the  jury  to  judge.     Ibid, 

13.  An  attorney  has  no  power  to  release  a  debt    xMillaudoo  o.  M'Micken,  iv,  143. 

14.  But  he  may  in  certain  cases  grant  a  stay  of  execution.    Ibid, 

15.  Under  a  general  p<»wer  an  agent  cannot  sell  a  slave.  The  sale  is  void  until  rati- 
fied by  the  owner:  the  receipt  of  the  price  by  him  would  be  a  ratification.  Adams  v,  Gai- 
aard,  iv,  227. 

16.  When  a  debt  is  assigned  as  collateral  security,  the  holder  becomes  agent  for  the 
collection,  and  the  net  amount  afler  deducting  costs  and  other  charges  should  be  credited. 
Chew  e.  Ctrinn,  iv,  342. 

17.  M  authoriied  B  B,  who  were  partners  in  the  practice  of  law,  as  bis  agents  to  sell 
a  tract  of  land  for  4000  dollars:  bnt  writes  to  C  on  the  subject  of  the  land,  and  says  be 
'*has  a  thought  of  asking  6000  dollars,"  bnt  does  not  name  any  price;  and  in  the  mean- 
while B  B.  sells  it  for  4000  dollars — the  agency  of  B.  B  is  not  revoked  by  the  letter  from 
ll«  the  principal,  to  C.    Jackaon  et  at,  v.  Porter,  iv,  486. 

*  1^.  A  person  employed  as  agent  to  receive  and  pay  the  debts  of  a  ■accession,  is  imI 
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thereby  authorised  to  receive  le&fal  naiiee  of  the  asiM^ment  or  traimfer  of  a  debt  on  the 
•uoceeeion  to  a  third  pereon.  The  aothonly  to  receive  notice  of  the  transfer  of*  a  debt 
mast  be  specially  tHablisked,  for  until  notice  the  debtor  miglit  pay  ttie  original  creditofi 
and  while  he  can  pay,  a  creditor  of  the  first  creditor  mi^ht  seize  the  debt  due  him.  Car- 
Ud  v.  Dumartrait,  iv,  492. 
See  Mamoatc  GuixaALLT. 

K    Cfthe  AgenVs  Duty. 

1.  Ag^ent  disobey in^r  orders  liable  for  the  injury  sustained,  not  for  the  whole  value  of 
the  objc^    Ni:lson  tt  al,  v.  Morgan,  i,  69. 

2.  If  A  buys  land  for  B  he  cannot  rescind  the  sale  without  B*8  consent.  Kemper  v« 
gknith,  i,  186. 

3.  By  ncceptiug  a  general  account  of  an  agency,  including  the  commissions  of  the 
agent,  and  in  which  are  stated  what  the  accounts  have  been,  and  what  remain  to  be  col- 
lected, the  principal  discharged  the  agent.    Rion  v.  Gilly  <l  oi.,  i,  49W. 

4.  Wliere  the  consignee  in  his  letler  of  instructions  makes  no  posUive  restrictions  as 
to  price,  a  draft  for  the  proceeds  justifies  a  sale,  altiiough  the  state  of  the  market  might 
demand  a  further  delay.    Briggs  ei  al,  v.  Ripley  H  ul.^  i,  540. 

5.  If  a  proxy  purdiiises  land  ibr  the  principal,  and  pays  for  it  with  money  belonging 
to  his  principal,  he  will  be  compelled  to  convey  it.  Parol  evidence  will  be  received  to 
show  that  it  was  so  bought,  althongh  tlie  purchaser  took  the  deed  in  his  own  name.  liall 
V.  Sprigg,  i,557. 

6.  The  liability  of  a  fiictor  who  sella  goods  on  credit,  depends  ouioh  on  the  prevailing 
custom.    Reano  e.  Mager,  ii,  ii^GO. 

7.  Where  an  agent,  without  authority  to  sell  otherwise  than  for  cash,  sold  upon  credit, 
if  the  prinolpal  sue  both  agent 'and  his  vendee  for  the  value  of  the  goods,  ond  demand 
the  intoreat  which  had  been  stipulated  as  the  consideration  of  the  extension  of  the  period 
of  tho  credit:  Held,  tliat  he  thereby  approves  and  ratifies  tlie  act  of  his  agent.  Surgat  v. 
Potter  e<  0/.,  ii,  335. 

ti.  He  who  undertakes,  though  gratuitously,  the  business  of  another,  is  bound  to  in- 
demnify the  latter  from  the  coneeooenoe  of  his  neglect  of  thebusiness  undertaken.  Men- 
iillot  «.  Bank  UnKed  Sutcs,  ii,  4\ii. 

9.  But  if  the  employer  does  not  avail  himself  of  the  advantage  this  inattontiiin  givea 
him,  and  he  approve  of  a  contract  evidently  made  for  his  best  advantage,  though  not 
strictly  according  to  order,  he  cannot  be  allowed  to  recall  his  approvaL  Breedlove  et  oL 
V,  Wamack,  ii,  &5. 

10.  A  factor  who  sells  at  sixty  days,  cannot  excuse  his  neglect  to  demand  payment  at 
the  expiration  of  ihat  time,  by  showing  ttiat  it  was  his  practice  not  to  call  for  a  note 
until  the  amount  sold  was  sufficient  to  render  it  necessary,  and  then  take  it  at  sixty  days. 
A  factor,  purchaving  goods  for  his  principal,  which  he  promises  to  ship  him,  cannot  a^ 
torwards  cancel  or  renounce  the  saJe.    Gilly  et  «|.  «.  Logan,  ii,  638. 

\l.  If  a  (actor,  who  had  given  credit  on  a  sale  of  lumber,  gives  a  new  credit  at  tha 
expiration  of  the  first,  by  receiving  a  note  payable  to  himself,  (and  for  more  than  the 
price  of  the  lumber  due  plaintifi',)  be  thereby  makes  the  debt  his  own.  Hosmer  9.  Beebat 
ii,  685. 

12.  The  right  of  factors  to  sell  on  credit  and  in  what  manner:  principal  ought  to  re> 
ceive  due  information  of  the  manner  of  sale,  &c.    Fisk  eluL'Vk  Offit  ei  aZ.,  iii,  160. 

13.  If  goods  are  sent  to  commission  merchants,  and  they  hand  them  over  to  a  third 
person  for  sale  without  the  order  of  the-  priooipal,  thoy  are  responsible.  Mark  v.  Bowers, 
iu,  341. 

14.  A  factor  who  extends  the  time  of  credit,  though  he  did  it  not  in  bnd  faith,  makcf 
himself  personally  liable  for  the  debt.    Richardaon  et  al,  v.  Weston,  iii,  386. 

15.  An  ageitt  who  sellb  goods  on  credit,  is  not  responsible  to  the  principal  until  the 
price  is  received,  unless  the  sale  was  made  improperly.  A.  6l  W.  Bird*s  Syndic  e.  Diz*a 
Estnte,  iii,  390. 

16.  If  an  agent,  who  is  to  be  paid  on  condition  that  he  sncoeeds  in  the  business  en* 
4rttftted  to  him,  be  dismissed  without  cause,  he  can  claim  a  sum  equal  to  the  trouble  he 
has  been  put  to.    Lannsse's  Syndiea  e.  Piropicnolla,  iii,  346. 

17.  An  agent  who  surrenders  a  note  belonging  to  his  principal,  and  takes  one  payable, 
at  a  distant  day,  to  himself,  and  delaya  bringing  suit  at  maturity,  is  chargeable  with  its 
amount    Littlejohn  e.  Ramsay,  iii,  435. 

18'  He  who  remits  a  bill,  his  own  property,  must  abide  the  consequences.  If  Titius 
directs  Caius  to  remit  the  balance  of  his  aeoount,  and  thia  be  done  by  Antonio^s  bill  pay* 
able  to  Caius,  fiipra  protest^  and  Antonio  fail,  by  whom  will  the  loss  be  borne?  If  Caioff 
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in  taking  the  bill,  did  not  act  as  Titioa*  mgent,  as  if  he  poiMwed  the  hill,-«r  acquired  it 
belbra  he  received  the  order— or  i^  having  taken  it  after  the  order,  it  appears  be  acquired 
it  ibr  himself,  as  e.  g.  if  he  remitted  it  a  different  rate  of  exchanife,  by  which  he  ^ined 
something,  the  sale  of  the  bill  is  at  his  risk;  for  he  is  considered  as  a  drawer.  Cssa  regim^ 
62,  63,  p.  49, 50.    Akin  H  al  v,  Bedford  ei  ml^  iii,  635. 

19.  It  is  tlie  duty  of  an  agent  to  profe  those  facts  which  will  discharge  him  from  le- 
•ponsibility  in  not  collecting  debts  pot  into  his  handa  for  collection.  ColUns  et  oLv,  An- 
draws,  iii,  8031 

20.  Agents  with  general  powers  arc  not  bonnd  to  exercise  more  than  ordinary  dili- 
gence,  and  such  as  is  costoroary  in  similar  undertakings.  MiUaodon  «.  M*Mieken,  iv, 
143. 

21.  The  principal  mart  relieve  the  agent  from  any  responsibUity  properly  incnrred. 
Flower  el  al,  v.  Jones  A&  Gilmore,  iv,  187. 

22.  The  agent  can  maintain  a  snit  againrt  the  principal  not  meraly  for  repayment,  bat 
for  indemnity,  and  the  latter  can  only  be  raleased  by  prvidocing  an  aet  by  which  the  cre- 
ditor accepts  him  in  the  place  of  the  agent,  or  by  paring  the  debt     Ibid. 

23.  A  merchant  who  i>as  funds  of  another  in  his  hands,  and  is  compelled  by  political 
events  to  send  them  away,  must  as  much  as  possible  retain  a  control  over  them,  and  as 
soon  as  the  cause  which  induced  him  to  part  with  them  ceases,  most  dispose  of  them  ac 
cording  to  orders.     Peres  et  al,  e.  Miranda,  iv,  329. 

24.  If  the  party  trusted  be  solvent  at  the  time,  his  ceasing  to  be  so  does  not  reader  the 
party  who  trusted  him  liable.     Bailey  et  al,  e.  Baldwin,  iv,  448. 

25.  A  frctor,  who  employs  sn  agent  to  aell  goods  without  the  authority  of  his  prindpal, 
is  responsible  for  the  agent    Reynolds  et  aL  v,  Kirkman  el  aL^  iVf  587. 

C.    Of  the  AgenVa  Re^pemribHity  iB  tkme  wUk  whom  he  eoairaeti. 

Quoad  the  importation  and  entry  of  gooda  at  the  custom  bouse,  tlie  consignee  is  consi. 
dered  as  owner,  and  the  real  owner  contracts  no  debt  with 'the  United  States  when  the 
consignee  makes  the  entry  and  gives  bond  for  duties.    Hewes  el  aL  v.  Pierce,  ii,  482. 

D.    Of  the  PHrMipaTB  Et9fonMikaUy. 

1.  A  factor  contracting  to  import  goods  for  anotlier  can  only  bind  that  other  to  the  ex- 
tent of  the  authority  given,  which,  if  not  exactly  attended  to,  most  free  him  from  every 
obtigiition  arising  out  of  the  agreement.  Nor  ought  it  to  be  prejudicial  to  the  person  for 
whom  the  goods  were  imported,  that  he  had  them  in  posaeasion  for  the  purpose  of  enter- 
ing them  at  the  cuatom-houae  and  securing  the  dutiea,  for  this  act  was  beneficial  to  aft 
interested  in  the  property.    Ralston  v.  Palmer,  i,  332. 

2.  When  the  agent  exceeds  his  authority,  the  principal  may  set  the  contract  aside,  but 
he  cannot  enforce  it,  according  to  his  instructions  to  the  agenL  Findley  v.  Breedlove, 
Bradford  4&  Robinson,  iii,  244 

3.  An  agent  who  acts  witliout  authority  (as  in  this  case,  under  a  void  power,  so  become 
by  the  dissolution  of  the  mandant  firm,  void  at  least  in  relation  to  tboae  persons  who 
were  acquainted  with  that  event)  does  not  bind  his  principal  even  though  the  act  was 
done  with  intent  to  benefit  him.    Ure  el  al,  o.  Currell,  iii,  372. 

4.  If  A  requests  B  to  purchaae  bills,  and  B  procures  them  on  his  own  credit  from  C, 
and  delivers  them  to  A,  who  credits  him  therewith:  on  tlie  failure  of  B,  C  will  have  no 
action  against  A,  if  there  be  no  fraud  or  collusion  on  his  part  Amory  et  al.  v.  Grieve's 
Syndica,  i,  307. 

5.  Where  nothing  afaows  that  defendant  anthoriaed  or  even  ratified  the  use  of  his  name 
in  the  contract,  un  which  action  is  brought,  although  hia  brother  eeJUfortet  L  e.,  cove- 
nanted  that  he  had  authority,  or  would  procure  a  ratification  of  the  defendant  for  faia  acts, 
the  defendant  ia  not  bound.    Lacroix  e.  Menard,  iii,  763. 

6.  When  gooda  are  sold  to  an  agent  for  an  unknown  principal,  the  latter  is  suable  when 
discovered,  although  no  injury  waa  made  by  the  vendor;  unices  the  latter  let  the  day  of 

Gvment  go  by  without  demand  on  the  principal,  who  afterwards  pays' the  agent    Wil-  , 
ms  et  oL  V.  Winchester,  iv,  139. 

7.  The  party  who  claims  from  the  ownere  of  a  steamboat,  for  a  slave  carried  away  in 
her,  must  show,  that  they  could  have  prevented  it    Palfrey  e.  Kerr  et  at.,  iv,  598. 

E.    Of  Mandate  Generally. 

1.  An  authority  to  sell  a  slave  must  be  in  writing.    Stockdale  e.  fiscaut,  i,  288. 

2.  A  merchant  who  has  made  advances  to  a  planter  on  his  crop,  (but  which  crop  was 
withheld,)  cannot  charge  commission  on  the  amount  of  the  erop  as  if  sold  by  him.  Har- 
rod  fft  si.  o.  CoBstanti  i,  417. 


INDEX.  T73 

3.  An  allomsf  in  Act  appointed  to  feceive  «n  instrnment  of  niort|r(ig^  m  not  fespon»i» 
ble  for  not  n'mag  notice  of  it,  unless  he  was  specially  directed  so  to  dob  Hodge's  Heirs 
o.  Darnford,  ii,  410. 

4.  He  wlio  eirtera  on  on  office  withoat  pr^K>r  aathority,  sabjects  himself  to  all  the  re- 
sponsibilities of  the  situation  he  asurpe,  and  cannot  claim  the  benefits  of  it.  Abat  Vk 
Bayon,  iii,  374. 

5.  A  verbal  power  of  attorney  if  given  in  a  state  where  slaves  pass  by  parol,  is  legal 
proof  of  the  authority  under  which  a  written  sale  was  made  in  this  state.  Thatcher  o. 
Waldcn,  iii,  633. 

6.  Where  possession  has  followed  a  sale  by  an  agent,  for  twenty  years,  his  authority 
may  be  presumed.    Buhols,  Wife  of  Bourguignoa  o.  Boudouaquie,  lii,  787. 

7.  Where  the  mandate  gives  a  power  to  sell,  the  opinion  expressed  by  tlie  priocipid,that 
the  property  should  bring  a  certain  sum,  will  not  invalidate  a  said  by  the  agent  for  leas. 
Executor  of  Sprigg  v,  Herman,  iv,  3d. 

S.  If  A  purchases  slaves  lor  B,  who  refuses  to  reeognise  A's  agency,  no  title  passes  to 
B.    Michaud,  Syndic  of  the  Creditors  of  Dalon,  o.  Lacroix,  iv,  579. 

MARTIAL  LAW. 

Martial  law,  what?  An  act  suspending  legal  proceedings  during  an  actoal  invasion  is 
not  a  law  impairing  the  obligation  of  contracts.  Johnson  «.  Djancan  ei  aZ.,  Syndics,  u 
1 57. 

MINOR. 

A.  Of  Tutors  and  Curators  (f  Minors, 

B.  Of  the  Contracts  of  Minors. 

•       C  Of  Suits  hu  and  against  Minors. 

D.  Of  the  SaU^  Ste.  of  Minors'  Property, 

£.  Of  Minors'  Morigafge,[ 

F.  Of  Minors  generally, 

A.    Of  J\itors  and  Curators  of  Minors, 

I.  A  tutor  by  «atare  moving  out  of  the  state,  retains  the  tntorship.  Delaoroix  «.  Bois- 
blanc,  i,  329. 

fi.  A  fatlver,  being  natural  tutor,  has  no  need  of  the  interference  of  coorts  of  justice  to 
assume  the  rights  and  privileges  which  belong  to  the  office.  Mootdgut  et  oLv,  Trouart 
e(«L,i,  571. 

3.  A  tutor's  liability  is  not  prevented  by  his  neglecting  to  take  the  oath,  give  security 
Slc     Bernard  el  oL  e.  Vifnaud,  i,  650. 

4  Tutors  are  not  bound  to  pay  compound  interest  Tlie  provision  of  law  that  requires 
that  the  tutor  render  his  account,  before  the  judge,  is  introduoed  for  the  exdnsive  advan- 
tage of  the  minor,  and  none  other  can  have  any  interest  in  it,  Jarreau  o.  LudeKng,  ii, 
S90. 

5.  On  an  application  to  dismiss  a  tutor,  evidence  may  be  given  of  his  inoorreot  oo»> 
4aet  in  transactions  with  other  persons,  when  they  have  been  specifically  stated  in  the 
complainL  He  cannot  b<)  allowed  to  show  that  the  petitioner  (who  does  not  solicit  tlie 
tutorship)  lives  with  a  woman  of  color.  On  a  charge  of  bad  morals  in  the  tutor,  and  of 
soeh  neglect  as  endangers  the  minor's  property,  evtdeooe  cannot  be  given  of  the  neglect 
of  their  education.    Ozanne  «.  Dolille,  iii,  445. 

6.  It  is  not  a  good  ground  for  the  removal  of  the  natural  iotot,  that  he  failed  to  make 
an  inventory  in  ten  days  after  his  appointmont.    Rid. 

7.  Neither  is  bis  insolvency  before  his  appointment,  a  cause  of  removal    Aid, 

8.  Tutors,  other  than  those  by  nature,  are  deprived  of  the  tutorship,  ipso  facts^  by  re*^ 
onovinff  out  of  the  state.  And  if  they  take  with  them  the  minor,  his  demicil  remains 
that  of  his  origin.    Robins  v.  Weeks,  iii,  584. 

9<  Tho  RMther  who  loses  her  tutorship  by  marriage,  and  is  afterwards  reappointed^ 
holds  the  office  under  the  law,  and  not  by  natural  right.    Ibid, 

IOl  The  liability  of  a  tutor  is  not  affected  by  his  neglect  to  give  bond  and  security; 
this  would  be  taking  advantage  of  his  own  wrong.    Butler  «.  Her  Creditors,  iii,  686. 

II.  A  mother  has  no  right  to  purchase  proper^  (or  her  minor  child.  Sarapure  %,  Dd- 
Imysi  iii,  727. 

i9.  Tutor  rendering  aoooiint,  should  be  allowed  a  reasonable  time  to  answer  ejection* 
Id  his  aoQonnt    fiaillio  et  al,  v.  Wilson,  iii,  861. 
13.  The  grandfather  has  a  right  to  the  tutorship,  after  the  fiithdr  and  flnether,  wilhoml 

65« 
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beiD|r  reeomoieDded  by  a  Amily  meettof ,  who  sie,  bowofw,  to  put  on  tlw  ooretieo  be 
ofiers.    Comoiaoz  o.  Barbin,  it,  13. 

14.  At  sucb  a  meeting  the  onder  totor  abonld  be  present    iM. 

15.  There  is  no  totonhip  until  the  death  of  the  fiither  or  moCher.    AooeU  n.  Robin, 
IT,  285. 


B.    Of  tie  CmOrmeU  €f  Mil 

1.  A  minor  above  the  a|re  of  puberty  may  oontiact,  if  the  engagement  be  adrantageooa 
to  him.    Soothworth  et  oi.  v.  Bnwie,  li,  537. 

2.  A  minor,  not  emancipated,  is  incapable  of  binding  himself  by  a  eootract.  Civil  Code, 
264,  art.  14«  unless  it  be  proved  that  the  contract  tamed  to  hb  benefit  Gnirot  e.  Gui rot's 
Syndics,  iii,  109. 

3.  Minors  in  trade  are  not  bound  by  contracts  in  trade,  nnless  they  be  emancipated. 
Babcock  e.  Pcnniman,  iii,  695. 

4.  Marriage  in  the  state  of  Mississippi  does  not  produce  emancipation,  nor  make  a 
promise  binding,  though  the  promise  should  be  of  this  state.    Ibid. 

5.  A  minor  can  neiUier  alienate  nor  purchase  property,  without  the  authority  of  jos- 
tioe.    Ibid. 

6.  But  on  his  coming  of  age«  he  may  ratify  an  acquisition  or  slienation  of  property 
made  for  him  during  his  minority.    Jbid^  Sarapore  v.  Dcbuys,  iii,  727. 

7.  The  obligation  or  contract  of  a  minor  is  not  void  under  the  93d  article  of  the  old 
Civil  Code,  psge  76,  but  he  cannot  be  required  to  pay  more  on  such  obligation  than  the 
amount  of  one  year  of  his  revenue.    Broossard  «.  Mallet  et  ai.,  iv,  612. 

8.  Judgment  cannot  be  given  in  general  terms  against  snch  minor,  hot  only  against 
the  movables;  he  cannot  alienate  his  immovable  property,  without  authority.  Emanci- 
pated minors  are  here  spoken  of  only.    Ibid,  * 

C.  Of  Suits  by  and  agaimt  Jfimrf  . 

1.  A  minor  above  the  ago  of  puberty  must  be  assisted  in  his  suit  by  a  curator.  Gas- 
siol  V.  Gioquel,  ii,  643. 

2.  A  minor  is  not  properly  represented  in  court  by  a  curator  md  liteni  Heno  e.  Heno 
ef  cin  ii«  38. 

3.  When  a  minor  is  absent  from  the  state,  service  of  citation  in  an  action  of  partition 
may  be  made  on  hb  curator.    Martin  v,  Martin's  Heirs  et  a/.,  iii,  492. 

4.  And  if  duly  represented  in  that  action,  the  judgment  is  conclusive  against  him  until 
■et  aside.    Ibid. 

D.  Of  the  SaU  of  Minon'  Property. 

1.  If  a  tutor  sell  the  real  estate  of  his  ward,  the  purchaser  will  be  quieted  by  a  pos- 
session  of  four  years  after  the  ward  omes  of  age.    O'Connor  et  aL  v.  Barre,  i,  144 

2.  If  a  mother  loee  the  tutelage  of  her  children  by  a  tecoud  marriage,  she  cannot  alien- 
ate their  property.     Ibid, 

3.  The  sale  of  a  minor's  property  most  be  made  at  the  place  where  the  fiimily  meeting 
have  decided  it  is  most  advantageous  it  should  he  sold.    In  the  case  of  Julia  Pierce,  ii,  £ 

4.  The  proceedings  of  the  court  of  probates  of  a  parish,  in  which  neither  tlie  minor, 
his  tutor  or  onder  tutor  reside,  for  the  sale  of  bis  property,  are  void.  Leonard's  Tutor  «. 
Hf  andeville,  i,  8. 

5.  The  process-verbal  of  the  sale  of  a  minor's  real  estate  by  th^  parish  judge  u  valid, 
altliough  it  be  reduced  to  writing  in  the  French  language,  inasmuch  as  the  sale  might 
legally  have  been  made  by  any  other  auctioneer  not  judiciaL  Melan^n's  Heirs  o.  Do- 
hamel,  ii,  96. 

6.  The  formalities  which  the  law  prescribes  for  the  sale  of  a  minor's  estate  are  intro- 
duced for  his  exclusive  advantage,  snd  a  vendee  cannot  allege  the  wantof  any  of  them — 
■o  that  soeh  vendee  cannot  resist  the  payment  of  the  purchase-money  on  the  ground  that 
the  inventory  and  other  proceedings  prior  to  the  sale  are  in  the  French  language.    Ibid. 

7.  The  tutor  cannot  make  a  compromise  respecting  the  immovable  property  of  the 
minor  without  a  judicial  decree  which  sanctions  it.    Cbesneau's  Heirs  o.  Sadler,  it,  126. 

8  A  contract  tor  the  property  of  persons  under  age,  is  absolutely  null,  if  entered  into 
without  the  formalities  which  the  law  prescribes.  Nor  is  it  necessary,  when  they  soe 
for  the  property,  to  show  that  they  wore  injured  by  the  transaction.  If  the  minor,  bow- 
ever,  approves  expressly  or  tacitly  of  the  alienation,  aiUr  coming  of  age,  be  cannot  after- 
wards sue  for  the  property.    Ibid, 

9.  The  prescription  of  four  years  against  minors,  rans  only  against  them  for  those  acts 
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wbeie  tlw  forma  of  law  hiYo  been  pnnued  in  the  alienation  of  their  property.    M.  Sl  F. 
Gavoao  de  Lemoe  v.  Garcia^  ii,  469. 

10.  If  the  sale  of  roinors*  property  is  soaght  to  be  rescinded  on  account  of  lesion  by 
the  remedy  of  reatUuiio  in  integrum^  the  circumstance  that  the  property  was,  some  lime 
after  jodicinl  sale,  sold  for  a  much  higher  price,  dues  not  prove  the  lesion  conclusively, 
when  the  price  at  the  judicial  sale  was  equal  to  the  amount  of  appraisement.  Agarsse 
et  tU,  9.  Guedron  et  a/.,  ii,  599. 

11.  The  minor  may  consider  an  illegal  sale  of  bis  property  by  the  guardian  as  a  con- 
yersion  to  the  latter's  use,  and  demand  the  price  with  interest.  Chcsnoau  v,  Girod,  ii, 
757. 

12.  Minors  are  not  bound  by  a  sale  of  their  property  made  under  judicial  proceedings 
to  which  they  were  not  parties.    Donaldson  et  aL  v.  Dorsey*8  Syndics,  iii,  696. 

E.    Of  MinoTB*  Mortgajge. 

1.  The  minor  has  a  tacit  mortgage  on  the  estate  of  his  tutor:  he  has  no  privilege. 
Welman  v.  Welman  et  a/.,  Syndics,  i,  416. 

3.  Under  the  laws  previous  to  the  promnlgation  of  the  Civil  Code,  the  taeit  mortgage 
on  the  property  of  tutors  and  curators  in  favor  of  minors,  began  to  operate  with  the 
tutorship,  wiiich  takes  place  in  various  ways,  either  by  the  appointment  of  the  judge,  by 
will,  or  by  nature.     Montegut  et  aL  «.  Trouart  et  a/.,  i,  571. 

3.  Common  property  adjudicated  to  the  surviving  husband  or  wife,  cannot  be  relieved 
from  the  mortgage  the  law  lays  it  under,  by  the  substitution  of  another  mortgage  on 
other  property.    Musson  e.  Olivier,  iv,  167. 

4.  A  minor  has  s  mortgage  on  the  property  of  a  person  who  intermeddles  with  his 
estate.  Louisiana  C<Kle,  3283  article.  It  matters  not  whether  the  application  of  minors* 
property  for  one's  own  benefit,  be  made  a  single  act  or  many.  Nolle  Sl  Co.  e.  Their  Cre- 
ditors et  at,  iv,  550. 


F.    Of  Mimtr§  Generally, 

1.  A  professor  cannot  avail  himself  of  prescription  against  a  minor.  Calvit  e.  Innia, 
ii,  99. 

2.  Proof  of  minority  may  be  made  bv  witnesses  who  have  known  the  minor  from  in- 
&ncy.    Broossard  o.  Mallet  et  al^  iv,  51  j. 

3.  Although  the  register  of  baptism  is  higher  evidence  of  the  age  of  a  p«rson  than 
proof  by  witnesses,  yet  the  existence  of  the  Ibrroer  will  not  be  presumed — it,  must  be 
positively  proved  that  such  register  does  exist  Neither  tlie  births,  baptisms,  or  deaths, 
are  so  universally  recorded  as  to  enable  the  court  to  ground  a  legal  presumption  on  the 
foict  of  their  being  sa    Ibid, 

4.  Minority. must  be  pleaded:  the  plaintiff  is  not  obliged  to  prove  the  defendant  to  be 
a  major.    House  o.  Crofl,  iv,  674. 

MORTGAGE. 

A.  Conventional, 

B.  TacU  and  Legal 

1.  Of  Wife^o  Mortgage  and  Privilege, 

2.  Of  Mortgage  in  Favor  of  Minora, 

3.  Of  Tacit  and  Legal  Mortgage  OeneraUy, 

C.  Of  the  Regietry  of  Mortgagee  and  PritiUgee. 

D.  0/  Third  Hoeeeoooro — their  Righto^  and  Actiono  againat  them. 

E.  Of  the  Extinction  of  Mortgageo^ 

F.  Of  Mortgage  Oenerally. 

A.    Cotteeirttofi0'  Mortgage, 

A  special  mortgage,  although  taken  at  the  time  that  the  mortgagor  had  no  title  to  the 
mortgagcsubject,  attached  to  it  the  instant  he  became  owner,  and  the  mortgagee  has  a 
preference  over  a  subsequent  vendee.  A  general  mortgage  operates  on  all  the  property 
of  the  mortgagor,  as  well  that  which  be  owns  at  the  time  of  passing  the  act  as  that  whi<£ 
he  subscquenSy  gets  a  title  to.  There  is  the  same  reason  why  a  special  mortgage  on  a 
particular  object  should  attach  to  that  object,  when  substequently  acquired  by  the  mort- 
gagor.   Desbautel  v.  Farkins,  use  of  Campbell,  Rich  Sl  Co.,  ii,  542. 
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1.  Of  Wife'n  Mortgage  mnd  PrimUge,    Seo  HosKiifD  and  Wdk. 

2.  O/*  Mortgage  in  Avar  cf  Minort.—Soe  Miifoiis,  E. 

3.  Of  Tacit  and  Legal  Mortgage  Otnerally, 

1.  The  law  fives  a  mortgage  on  the  estates  of  those  who  intermeddle  in  the  adminis- 
tration of  absent  persons'  property,  not  on  tliase  who  administer  it  under  authority  from 
the  proprietor.  Quart, — Whether  the  absent  persons,  alluded  to,  are  not  those  who  are 
declared  abcaU,    Ward  v.  Brand  et  a/.,  Syndics,  ii,  313. 

3.  (^mmon  property  adjudicated  ti>  the  surviving  husband  or  wife,  cannot  be  relieted 
from  the  roortfrage  the  law  Isys  it  under,  by  the  substitution  of  another  mortgage  on  other 
property.     Musson  a.  Olivier,  iv,  167. 

3.  Under  the  old  Code,  the  heim  in  partition  had  a  tacit  mortgage,  Ibr  the  execution  of 
all  the  engagements  therein  contained.  Civil  Code,  300,  art  346.  By  the  new  Code  a 
special  mortgage  is  required  in  socfa  case.    Walsh  «.  M*Nutt*s  Syndics,  iv,  353. 

C.    Of  tke  Regittry  uf  Mottgagea  and  PrivtUgeg, 

1.  The  tacit  lien  of  a  builder  is  not  lost  by  his  negleet  to  record  the  contract  for  the 
building.    Laibn  «.  Saddler,  i,  374. 

3.  An  instrument  or  mortgage  under  private  signature,  may  bo  recorded  by  the  regis- 
ler  of  mortgages  on  the  prodoction  of  the  original.  Lefevre  v.  Boniquet's  Syndics  et  ot, 
i,i05. 

3.  A  judgment 'not  recorded  gives  no  lien.    Hanna  «.  His  Creditors,  ii,  379. 

4.  The  vendor  of  an  immovable  who  does  not  record  his  lien  in  the  parish  where  tha 
object  is  situated  loses  his  privilege  on  it.    Trudeou  et  al.  o.  Sinith*s  Syndics,  ii,  367. 

5.  A  mortgage  recorded  without  an  order  of  Ike  judge,  operates  as  nutioe  to  third  psf- 
lies.    nnd. 

6.  It  suffices  that  the  mortgage  be  recorded  before  the  cession,  to  be  binding  on  ikm 
creditors.     Aocinelli  e.  Syndics  of  Menard,  ii,  643. 

7.  Where  the  lien  results  from  an  act  done,  and  not  from  a  contract  reduced  to  writing, 
it  need  not  be  recorded.    Miller  «f  a<  o.  Mercier  el  «/.,  iii,  75. 

6.  The  sureties  on  a  sheriff's  bond  are  bound  although  it  be  not  recorded.  Whiteharst 
V.  Hickey  et  a/.,  ii,  169. 

9.  A  mortgage  cannot  be  enforced  on  property,  which  previous  to  the  date  of  record- 
ing had  been  sold  by  act  $ou$  ating  pric^  and  delivered.    Martinez  o.  Lay  ton  &,  Co^  iii, 

324. 

10.  An  act  passed  in  a  parish  judge's  office  does  not  require  any  farther  registry  to 
^ive  a  mortgage.    Martel  et  al,  v,  Turcaud's  Succession,  iii,  771. 

]  I.  When  the  contract  states  a  privilege  existing  on  the  thing  sold,  and  the  vendee  dis- 
charges the  vendor  from  the  conitequencefs  be  cannot  resist  the  privilege  on  the  ground 
that  tiie  act  from  which  it  results  was  not  duly  registered.    Parker  o.  Walden,  iv,  137. 

13.  It  is  now  a  settled  rule,  that  a  purchaser  with  a  knowledge  of  an  existing  mortgage, 
cannot  avail  himselt  of  the  want  of  registry.  Planters'  Bank  of  Georgia  e.  Allard,  iv, 
457. 

13.  Recording  a  mortgage  in  the  name  of  an  assignee  is  not  proof  against  third  per- 
sons of  the  assignment     Walden  o.  Grant  et  al.,  iv,  630. 

14.  Lienc^  on  land  and  slaves  remaining  in  the  hands  of  the  owner  or  seller,  have  n» 
effisct  against  third  persons,  unless  they  are  duly  recorded.    Miles  o.  Oden  et  aL,  iv,  149. 

15.  Lien9,  existing  on  land  or  slaves  in  other  slates,  are  subject  to  the  same  roles  of 
registering  as  in  our  own,  when  the  parties  come  to  this  state  to  enlbroe  such  /tens. 
JM.   • 

D.    Of  Third  Pouenora — their  Right$  and  Aetian»  mgainat  Them, 

1.  The  thing  mortgaged  cannot  be  seised  in  the  hands  of  a  third  possessor,  till  after 
judgment  against  the  mortgagor.    Tessier  e.  Hall,  1,  577 j  Curtis  o.  Murray,  i,  681. 
3.  There  are  exceptions  to  this  principle.    Rowel  v,  Bohler  et  oi.,  iii,  98. 

3.  On  failure  of  a  debtor,  creditors  cannot  resort  to  property  on  which  they  have  a  lien 
In  the  hands  of  third  persons,  until  they  have  previously  discussed  the  proceeds  for  which 
property  was  sold  in  the  hands  of  the  syndics.    Cnim  et  aL  e.  Laidlaw  et  aL,  Syndics,  ii, 

4.  A  tacit  mortgage  on  property  in  the  hands  of  a  third  person,  cannot  be  enforced 
without  showing  a  judgment  against  the  principal  debtor.    Ragant  v.  Gremillon,  it,  399. 

5.  The  morigageiB's  right  under  the  pact  de  mm  €dienand9  is  not  repealed  by  the  Civil 
Code.    Nathan  et  al,  v,  Lee,  ii,  583. 
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6.  When  the  principal  debtor  has  failed,  it  ia  not  necessary  to  obtain  judgment  against 
him,  in  order  to  pursue  mortgaged  property  in  the  liands  of  a  third  possessor.  Miller  ei 
tU,  e.  Mercier  et  al^  iii,  75. 

7.  Where  the  lien  results  from  an  act  done,  and  not  from  a  contract  reduced  to  writing, 
it  need  not  be  recorded.     Ibid* 

6.  When  a  judgment  is  the  basis  of  the  mortgage,  that  judgment  may  be  given  in  evi- 
denco  against  a  third  possessor.    Martinea  v.  Layton  Hl  Co.,  iii,  324. 

9.  A  mortgage  cannot  be  enforced  on  property,  which  previous  to  the  date  of  recording 
had  been  sold  by  act  sous  teing  privS  and  delivered.     lind, 

10.  The  mortgagee  creditor  may  enforce  his  claim  against  a  third  possessor,  by  ao 
ordinary  action.     Verret*s  iJeirs  v.  Candolle,  iii,  334. 

11.  The  third  possessor,  who  makes  no  defence  wHeo  cited  by  the  mortgagee,  cannot 
afterwards  stay  the  execution.     Bubin  ef  at.  v.  Luine  et  aL,  iii,  413. 

IS.  If  the  mortgaged  premises  are  rendered  less  valuable  by  the  acts  of  a  tliird  posses* 
■or,  he  will  be  responsible  to  the  mortghgee.     Boatner  e.  Henderson  el  al^  iii,  500. 

13.  The  mortgaged  credilor  is  not  obliged  to  bring  his  action  against  the  property  last 
alienated  when  that  property  ia  not  subject  to  the  lien.    Lanusse  «.  Lanna,  iii,  765. 

14.  A  mortgage  cannot  be  enforced  on  the  improvements  made  by  a  third  possessor. 
Jbidm 

15.  The  proper  mode  of  ascertaining  their  value,  is  to  have  them  estimated  after  the 
sale.    Ibid. 

16.  The  third  possessor  cannot  be  called  on  till  thirty  days  after  a  demand  on  mort- 
gage.    Broussard  e.  Phillips,  iii,  853, 

17.  The  vendee  of  slaves,  mortgaged  to  aecure  the  price,  cannot  resist  payment,  on  the 
ground,  that  he  has  sold  them  to  a  Uiird  person.    Haden  «.  Ware,  iii,  539. 

E.    Of  the  Extinction  of  Mortgages, 

1.  Tlie  act  of  1817  providing  that,  for  the  purpose  of  effecting  the  sale  of  the  property 
of  the  insolvent,  the  syndics  shall  be  autKoriwd  to  release  the  mortgages  existing  on  it, 
was  no  innovation — syndics  possessed  that  power  already.  Williamson  et  aL  o»  Their 
Creditors,  i,  423. 

2.  When  the  debtor  presents  himself  in  order  to  have  a  lien  taken  off  bis  property,  he 
should  show  the  consent  of  those  in  whom  the  lien  was  vested,  and  that  by  as  high  evi- 
dence as  that  by  which  the  lien  was  created.    Lemos  e.  Duraldc,  iii,  83. 

3.  A  promise  to  release  a  mortguge,  is  not  a  release  of  it    Bultbar  v.  Chew,  iii,  257. 

4.  A  sale  by  order  of  the  court  of  probates  does  not  extinguish  the  mortgage  of  the 
vendor  of  the  deceased.    Johnston  e.  Bell  et  a/.,  iii,  883. 

F.    Of  Mortgage  generally, 

1.  A  mortgagor,  buying  the  premises  under  a  fi,  fa,f^  may  retain  pert  of  his  debt  be- 
coming afterwards  payable  out  of  the  purchase-money.  Fowler*s  Syndics  e.  Dupassao, 
i,  173. 

2.  If  mortgagee  receive  a  negotiable  note  for  his  debt,  he  cannot  resort  to  his  lien 
without  showing  that  he  still  holds  the  note  unpaid.  Cox,  &.e.  v.  Rabaud's  Syndics,  i, 
208. 

3.  If  a  debt  secured  by  mortgage  be  intermingled  in  an  account  with  simple  debts  of 
a  greater  amount,  and  a  small  bu^nce  due  on  the  whole,  so  that  it  does  not  appear  whe- 
ther  tlie  balance  be  part  of  the  mortgage  debt  or  oS  tlie  simple  ones,  the  creditor  shali 
not  avail  himself  of  his  mortgage.    Ibid, 

4.  If  a  bill  of  sale  of  negroes  be  given  to  secure  a  debt,  the  act  will  be  considered  a 
mortgage.    Baron  v.  Fhelan,  i,  223. 

5.  Although  the  register  of  mortgages  certifies  that  the  land  is  free  of  morfgaffe,  yet 
the  purchaser  will  not  be  compelled  lo  pay  the  price,  if  it  appear  that  the  order  of  court 
by  which  a  mortgage  was  ordered  to  be  cancelled  was  obtained  in  the  absence  of  tlie 
mortgagee.    Dreux,  Executor,  die.  r.  Ducourneau,  i%  426. 

6.  The  mortgagee  cannot  prevent  the  sale  of  the  premises  by  a  creditor  of  the  mort- 
gagor, but  may  insist  on  his  being  paid  out  of  the  proceeds  in  preference  to  the  seizing 
crmiitor.    Alexander  v.  Jacob  et  oL,  i,  427. 

7.  Whether  an  inatrument  of  writing,  which  declares  that  property  was  sold  to  secure 
the  vendee  against  certain  obligations,  be  a  mortguge  or  a  safe?  Queers.  Smoot  et  al,  e. 
Russell,  ii,  532. 

8.  Mortgages  do  not  prevent  the  vendor  and  mortgagor  from  possing  away  his  rights, 
although  they  may  enable  the  mortgagee  to  disturb  the  vendee.  Wyer  «.  Winchcatet^ 
ii,  597. 
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9.  If  a  bill  is  aocepCed  on  the  promise  that  a  mortage  will  be  f^iven  to  aecare  the  ae- 
•eptor,  and  it  be  •uliscqaently  f  iveo,  if  the  Diorl|^gor  lail,  the  date  of  the  promiae  wiit 
be  considered  in  inquiring  whether  it  shooid  be  net  aside.  Wyer*8  Sjodica  v.  Sweet  ei  mL, 
u,750. 

lU.  Property  apeciallj  mortgaged  cannot  be  aold  at  the  suit  of  a  tiiird  party,  onleaa  ii 
bring  more  than  the  amount  for  which  it  is  mortgagi  d«    Do  Armas  v.  Morgan,  iiij  17S. 

11.  Selling  tiie  land  as  subject  lo  a  mortgage,  does  not  make  the  purcJiaaer  persoiiaUy 
liable.    Ballour  v.  Ciiew,  iii,  257. 

12.  The  court  of  probates  is  not  without  a  jurisdiction  rmiione  maUrut  in  a  case  ia 
which  voroe  of  the  defendanta  are  minors  and  some  majors.  The  issue  of  a  mortgaged 
iemale  slave,  horn  after  a  sule  by  the  morlg9gor,  are  in  the  bands  of  the  Tendee  uanflSnli 
ed  by  Uie  mortgage.    Skillman  and  Wife  o.  L^cy.  iii,  450. 

13.  When  a  creditor  lays  claim  to  a  better  place  on  the  tablean,  it  may  be  opposed  by 
any  oUier  thereafter  wito  deems  it  expedient,  and  he  carmot  be  aaid  to  be  tn  mora,  where 
he  received  notice  of  this  claim.  He  who  pays  the  note  of  another,  cannot  avail  himself 
6f  the  mortgage  the  latter  had  given  for  the  benefit  of  his  endoracr,  onlese  the  mortgage 
be  assigned  him.    Kirkland  v.  His  Creditors,  iv,  181. 

14.  The  wifi}  by  renooaciog  her  mortgage  on  property  sold  by  her  husband,  doea  not 
absndon  her  right  on  that  previoui>ly  alienated  by  him.    Dreux  o.  His  Creditors,  iv,  35. 

15.  Personal  property  cannot  be  mortgaged.     Franklin  e.  Warfield^a  Syndic,  iv,  576. 

16.  Notes  given  to  relieve  a  party,  who  roortgvgcs  slaves  for  the  indemnification  of  tb8 
poyee,  need  not  be  marked  fie  varUtur  by  a  notary.   'Rousseau  o.  His  Creditors,  iv,  537. 

NATURAL  CHILDREN. 

\.  He  who  ektme  the  estate  of  a  mitural  chiki,  most  prove  that  be  baa  acknowledged 
bim  by  a  formal  act,  according  to  law.    Pigeau  v.  Duvernay,  i,  244. 

2.  The  natural  futhcr  cannot  compel  the  mother  of  a  natural  child  to  give  up  to  bim 
the  posscsoion  of  soeh  child*  There  ia  no  tutorship  until  the  death  of  the  father  or  mo- 
ther.   Acoata  v.  Robin,  iv,  285. 

NEW  ORLEANS. 

1.  Although  corporations,  the  charters  of  wtiich  are  silent  as  to  the  right  of  layinr 
taxes,  must  have  that  right  as  incident  to  their  incorporation,  yet  where  the  power  w 
raising  money  is  expressly  granted,  it  may  be  limited,  either  potUivelyt  by  exclui^iop  of 
certain  articles  from  taxation,  or  negatiwly  by  specification,  which  excludes  from  it  ob- 
jects not  specified.    Blanc  et  al.  v.  The  Mayor,  &c.  of  New  Orleans,  i,  13. 

2.  Quere,  Whether  the  city  council  may  lawfully  withhold  a  license  for  one  of  the 
three  objects,  keeping  tavern,  biiliard-tablea,  and  retailing  liquors,  in  order  to  compel  the 
applicant  to  take  one  for  the  other  twn  also?  Ramozay  et  al.  v.  The  Mayor,  &-c.  of  New 
Orleans,  i,  28. 

3.  The  frnnt  squares  on  Levee  street  in  New  Orleans  having  been  extended,  by  en*- 
croachment  in  1776,  have  still  their  original  back  line.    Riviere  e.  Spencer,  i,  46. 

4.  Master  and  Wardens  of  New  Orleans  not  exclusively  empowered  to  collect  pUot's 
fees.    Allen  e.  Gucnon  et  al^  i,  100. 

5.  The  city  council  cannot  levy  taxes  on  other  than  real  and  personal  property  wttfaili 
the  limits  of  the  city.    Rabassa  et  al,  v.  Mayor,  &c.  of  New  Orleans,  i.  III. 

6.  The  land  near  New  Orleans  granted  by  the  King  of  Spdin,  aa  part  of  the  royal  de- 
mesne and  commons,  on  a  breach  of  the  condition,  is  to  be  considered  as  part  of  tfaa 
commons  of  the  city.    Mayor,  &.c,  o.  Bcrmodez,  i,  127. 

7.  The  city  derives  no  title  ftom  congress  to  land  not  part  of  the  commons.  Mayor, 
dec.  V.  Casteres,  i,  194. 

8.  Mayor,  Slc  may  sue  for  the  removal  of  a  nuisance.    Mayor  v.  Magnon,  i,  207. 

9.  The  authority  of  the  corporation  of  New  Orleans,  to  prevent  or  aluite  nuisances,  n 
of  a  very  extensive  nature,  and  a  strong  case  of  abuse  must  be  shown  to  induce  the  court 
to  interfere  with  its  exercise.    Milne  v.  Davidson,  iii,  597. 

10.  If  the  corporation  of  New  Orleans  neglect  enforcing  their  ordinances,  the  fhrmers 
of  their  duties  may  claim  a  diminution  in  the  price  of  adjudication.  Mayor  et  kl,v^Vef- 
roox,  ili«  788. 

11.  The  city  council  are,  by  law,  jucfges  of  the  election  of  their  members.  No  inas- 
'damu9  lies  to  compel  them  to  admit  a  member  whom  they  do  not  think  duly  elected. 

And  the  sheriff  who  exocotea  a  writ  of  dietringju^  to  compel  ob^ience  to  a  ifMiu2aNiii9 
10  f  uch  a  case,  if  a  trespasser.    Mayor  et  aL  v.  Morgan,  iy,  131. 
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NEW  TRIAL. 

I.  Name  of  wiCnen  snd  nature  of  evidence  mast  be  stated  in  order  to  obtain  new 
trial.    Andr^  e.  Bicnvenu,  i,  17. 

3.  The  misbehaviour  of  the  counncl  or  of  the  jury  moat  be  taken  advantage  of  by  a  mo- 
tion for  a  new  trial    Morgan  v.  Bell,  i,  302. 

3.  This  court  in  bound  to  notice  the  refusal  to  grant  a  new  trial  in  the  district  courtf 
without  having  its  attention  druwn  to  it  by  a  bill  of  exceptions.  Muse  v.  Curtis  ct  al^ 
i,692. 

4.  A  party  has  a  right  to  have  spread  on  the  records'  the  reasons  which  he  alleges  as 
ground  for  a  new  triaL    Livingston  e.  Hermann,  i,  717. 

5.  New  trial  will  not  be  granted  on  the  ground  of  the  late  discovery  of  evidence  to  be 
obtained  from  the  conscience  of  the  opposite  party.    Muirhead  v.  M*Micken,  ii,  75. 

6.  A  party  who  has  not  pleaded  a  release^  cannot  have  a  new  trial  on  his  affidavit  that 
he  has  discovered,  since  the  trial,  the  means  of  proving  it    Smith  o.  Orawibrd,  ii,  75. 

7.  A  new  trial  wiU  not  be  granted  on  the  ground  that  it  does  not  appear  4xi  what  tbt 
jury  based  its  verdict    Harrwi  H  al,  e.  Lafarge,  ii,  277, 

6.  The  absence  of  one  of  the  attorneys  in  a  cause  is  not  n  ground  for  a  new  trial, 
when  the  other  declared  himself  ready  to  prooeed  when  the  eaase  was  called,  flower 
V.  M*Micken,  ii,  618. 

9.  Motions  for  new  trials  are  always  addressed  to  the  legal  discretion  of  the  court 
Roberts  e.  Rodes,  iii,  32. 

10.  A*new  trial  refused,  because  the  party  applying  for  it  had  not  used  due  diligence 
to  procure  the  missing  evidence.    Stafford  v.  Cuilihan,  iii,  38. 

II.  The  court,  not  the  party,  must  judge  whether  due  diligence  was  used  to  procure 
testimony.    Loccard  e.  Bullitt,  iii,  51. 

12.  A  new  trial  may  be  moved  for,  three  days  after  judgment  is  pronounced,  though 
the  cause  has  been  tried  by  a  jury.     Bedford,  Breedlove  db  Rolwson  e.  Jacobs,  iii,  379. 

13.  New  trial  may  be  prayed  for,  after  three  days,  if  judgment  be  not  signed.  Smith 
9,  Harrathy,  iii,  559L 

14.  An  affidavit  to  obtain  a  new  trial,  on  the  ground  that  part  of  a  letter;  on  a  differ-( 
ent  sheet,  was  not  read,  should  state  the  contents  of  that  part  Sorb^  v,  Salavignac,  iv, 
179. 

15.  If  a  paper,  rejected  when  offered  as  evidence,  be  accidentally  put  with  the  rest,  and 
tkken  out  with*  the  jury,  this  circumstance  will  not  necessarily  require  a  new  triaU 
Flower  el  aL  v.  Jones  6l  Gilmore,  iv,  187. 

NONSUIT. 

1.  The  court  may,  in  its  discretion,  when  the  plaintiff's  claim  is  not  established,  give 
judgment  as  in  case  of  a  nonsuit    Abat  e.  Rion,  i,  598. 

2.  In  a  petitory  action  for  a  slave,  the  answer  being  the  general  denial,  and  the  evi* 
deuce  not  establishing  any  title  in  plaintiff,  the  judgment  of  the  court  below  should  be 
one  of  nonsuit,  not  jodraent  in  favor  of  defendant    Harper  «.  Destrehan,  ii,  279. 

3.  When  plaintiff  fails  to  make  out  his  case,  there  will  be  judgment  of  nonsuit 
Hervy  el  aL  v,  Russell,  iii,  21. 

.  4.  rlaintiff  can  nut  take  a  nonsuit  after  a  geneml  verdict    Applegate  et  al,  v.  Mor- 
gan el  al^  iii,  691;  Pritchard  «.  Hamilton,  iv,  14. 

5.  The  pkiiotiff  has  a  right  to  put  his  case  to  the  jurT«  and  cannot  be  nonsuited  by 
the  court  contrary  to  his  wiL    Bore  v.  Bush  et  at,  iv,  720;  Kornion  «.  Guenon,  iv,  197, 

NOTICE. 

1.  The  ten  days  in  which  a  party  may  appeal  do  not  run  till  notice  of  judgment  has 
been  served  on  him:  and  this  notice  can  not  be  given  till  after  the  judgment  is  signed. 
Turpin  o.  His  Creditors,  ii,  16. 

2.  Notice  to  take  depositions  may  be  lefl  at  the  domicil,  and  this  suffices  as  if  served 
personally.    Cohen  e.  Havard,  iii,  513. 

See  Biixs  of  Exchange  and  Assignmbnt. 

NOVATION. 

I.  Where  a  note  was  originally  taken  for  the  price  by  vendor^  agent,  and  afhirwarde 
a'^rceh  note,  with  a  prolongation  of  credit,  for  the  payment  of  that  price,  Wtts  taken  by 
the  vendor  in  person,  this  does  not  amount  to  a  novation.  >  Hobson  el  «/.  e.  Davidson*! 
Syndic,  i,  648. 
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3.  The  taking  of  a  note  for  a  balance  doe,  and  renewal  of  the  nmei  is  not  a  noratioii. 
Turpin  o.  His  Creditors,  ii,  25. 

3.  If  the  creditor  gives  a  receipt  for  a  note  in  payment  of  hif  aecount,  this  creates  a 
novnlion  of  the  debt     Barron  ei  al,  v.  How,  ii,  6«l. 

4.  Novation  must  be  expressed,  or  cleailj  established.    Mark  e.  Bowers,  iii,  241. 

5.  A  note  received  (or  a  precedent  debt,  operates  a  novation,  if  after  receiving  it,  due 
diligence  is  not  need  to  collect  it,  and  notify  the  endorser.    Morburg  v.  Canfield,  iii,  383. 

6.  Surrender  of  an  obligation  ivill  not  produce  novation,  if  the  evidence  sJiows  that  it 
was  not  intended  to  revive  another  debt  in  lieu  of  it    Benson  e.  Shipp,  iii,  488. 

7.  An  executor  jnay  novate  a  debt  of  the  estate.    TornbuU  et  aL  o.  Freret,  iii,  717. 
6.  A  twelve  inootlis*  bond  does  not  operate  a  novation.    Williams  v,  firent,  Iv,  21 1. 

NULLITY. 

1.  Whether  the  recourse  of  nullity  against  a  final  judgment  as  it  prevailed  under  the 
Spanish  government,  be  still  a  part  of^ the  Judiciary  system  of  this  state?  Meeker's 
Assignees  e.  -  Williamson  el  oL  Syndics,  i,  §04.  Williamson  et  at  o.  Their  Crodilocs, 
1,423. 

2.  Absolute  and  relative  nnllities  discussed.    Spencer's  Heirs  e.  Grimball,  iii,  870. 

3.  The  action  of  nullity  is  given  by  tlie  Code  of  Practice,  507,  when  the  plaintiff  ob- 
tains judgment  on  the  production  of  forged  documents,  or  other  ill  practices.  In  the 
present  ease  the  document  was  not  literally  Ibrged— but  it  was  a  faUe  one — still  the 
action  lies.    Beauchamp  v,  M*Micken,  iv,  369. 

OATH. 

1.  A  notary  public,  not  being  a  judicial  officer,  is  not  to  be  presumed  to  possess  an. 
thortty  by  the  laws  of  New  York  to  administer  an  oath.    Center  v,  Stockton,  i,  633. 

2.  If  the  report  of  experts  be  sworn  to,  after  it  was  written,  it  is  not  therefore  to  be 
rejected.  Regularly  an  oath  should  precede  the  execution  ot  a  trust;  tlius  the  party  acts 
under  the  impression  of  the  awe  which  an  appeal  to  the  Deity  excites.  In  practice,  how- 
ever,  this  is  seldom  attended  to,  in  case  of  written  depositions  or  affidavits,  especially 
where  the  witnesF  is  not  called  on  to  answer  interrogatories.    Nott  v.  Daunoy,  ii,  576. 

3.  It  will  not  be  allowed  to  a  freeholder  who  has  signed  a  return  for  a  road  under  the 
jurat  of  a  juntice  of  the  peace,  afterwards  to  prove  that  he  was  not  sworn.  This  estab- 
lishes that  the  oath  was  taken — but,  it  is  urged,  this  does  not  sAoio  it  was  takon  before 
they  proceeded.  This  circumstance  would  not  vitiate  the  proceedings.  Innis  v.  Kemper, 
iii,  3a 

OPPOSITION  OF  THIRD  PERSONS. 

.  A  surviving  partner  being  a  joint  tenant,  may  alone  resist  the  tortious  sale  of  the  joint 
estate  of  the  partnership.     Wyer  o.  Winchester,  ii,  597. 

ORDINANCE  OF  BILBOA. 

It  is  believed  that  the  ordinance  of  Bilboa  was  never  enforced  by  the  Spanish  govern- 
ment in  Louisiana.    Roussel  v.  Dukeylus*s  Syndics,  i,  242. 

PARTITION. 

• 

1.  No  legal  objection  can  be  raised  to  a  distribution  and  partition,  made  bj  an  as- 
cendant of  his  property  among  his  descendants,  by  denignating  the  lot  of  each,  partly  in 
quantum  and  partly  in  land.    Gardner  el  al,  v.  Harbour  rt  a/.,  i.  391. 

2.  An  heir  may  bring  an  action  of  partition  again^tt  tiie  person  who  has  bought  the 
whole  estate  from  his  c<ihier.    Gravier  et  aL  v.  Livingston  et  al^  i,  485. 

3.  An  action  of  partition  is  prescribed  by  the  lapso  of  thirty  years  only.    JRnd, 

4.  If  hcim,  in  dividing  the  property  of  their  ancestor,  held  in  common,  pans  an  act  of 
sale  to  each  other,  it  will  be  regarded  not  as  a  sale,  but  as  a  partition.  Weslover  et  al.9, 
Aim^.ind  Wife,  ii,  220. 

5.  The  child  who  has  approved  of  the  partition  since  he  came  of  age,  cannot  maintain 
an  action  nn  the  ground  that  it  was  illesrul.    Ibid. 

6.  Husband  has  autliority  without  his  wife,  to  proceed  to  the  partition  of  the  movable 
part  of  a  suct^essinn  accrued  to  her.    Ibid, 

,  7.  DransactUm  may  include  partitunif  as  partition  includes  alienation  and  snie.    Aid. 
8.  The  same  rules  which  govern  partitions,  etrictly  ttrcA,  do  not  apply  to  every  act  by 
which  the  community  of  property  is  destroyed.    Ibid, 
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9.  It  is  a  fiction  ot  law  to  prevent  lesion,  that  all  acts  wiiich  put  an  end  to  the  com- 
munity of  property  are  to  be  regarded  as  partitions.    Ibid, 

10.  A  contract  by  which  the  step-father  renouncea  all  right  to  his  wife's  estate  on  re- 
coiving  specific  property,  is  not  a  partition.  Ibid,;  Goodwin  v.  Heirs  of  Chesneau,  iii, 
110. 

11.  .Grandchildren  coming  to  the  partition  of  their  grandfather's  estate,  with  uncles 
and  aunts,  are  not  obliged  to  collate  an  onerous  obligation  due  by  their  father.  Destrehan 
V.  Destrcban's  Executors,  iti,  391. 

12.  An  inventory  is  to  precede  the  partition  of  every  estate.  But  it  may  be  made  after 
the  partition  is  ordered.    Millandon  v.  Percy  et  aZ.,  iii,  654. 

)3.  Under  the  old  Code,  the  heirs  in  partition  had  a  tacit  mortgage,  for  the  execution 
of  all  the  engagements  therein  contained.  Civil  Code,  200,  art.  246.  By  the  new  Code 
a  special  mortgage  is  required  in  such  case.     Walsh  v.  M'Nutt*s  Syndics,  iv,  253. 

PARTNERSHIP. 

A.  Of  the  Constitution  and  Nature  of  Partnerships  and  its  Several  Kinds, 

B.  Of  the  Rights  and  Liabilities  of  the  Partners  as  regards  each  other, 

C.  Of  the  Liabilities  of  Partners  as  regards  Hiird  Persons, 

D.  Of  the  Dissolution  of  Partnerships  and  its  Consequences, 
£.  Of  Partnership  generally, 

A.    Of  the  CoTUtitution  and  Nature  of  Partnership^  and  its  Several  Kinds, 

1.  A  partnership,  "  to  do  commimsion  business  as  factors,  in  the  city  of  New  Orleans," 
is  not  a  particular  partnership.     Ward  v,  Brandt  et  al^  Syndics,  ii,  212. 

2.  It  is  not  necessary  that  the  style  of  such  partnership  should  contain  the  name  of 
each  partner.    Ibid. 

3.  A  partnership  to  carry  on  business  as  ironmongers,  is  not  a  special  or  corporate 
partnership.    Norria's  Heirs  r.  Ogden's  Bxecutors,  ii,  226. 

4.  Although  there  are  but  two  members  of  a  firm,  it  does  not  follow  that  their  interest 
is  equal.     Allen  v.  Brown  et  a/.,  ii,  477. 

5.  The  name  of  one  of  the  partners  may  be  the  nom  social  of  the  firm,  and  the  other 
partners  are  bound  by  contracts  entered  into  by  him,  whose  name  is  used,  in  his  indivi- 
dual name  in  such  case.     Phillips  v.  Paxton  et  al.,  iii,  15. 

6.  The  partner  of  my  partner  is  not  my  partner.     Hazard  v.  Boyd,  iii,  319. 

7.  Partners  for  the  buying  and  selling  negroes  are  not  commercial  partners.  Castle- 
man  t>.  Stone,  ill,  542. 

8.  If  it  be  admitted  that  two  persons  have  taken  a  third  in  business,  and  it  appears 
they  made  him  an  advance  of  several  thousand  dollars,  the  interest  of  which  is  to  be 
regulated  by  the  profit:  then  they  supply  him  with  goods,  pay  for  others  shipped  to  him, 
supply  him  with  money,  and  pay  his  drafts,  a  partnership  will  be  inferred.  Dennistoun 
et  al.  V,  Debuys  et  ai.,  iii,  739. 

B.    Of  the  Rights  and  Liabilities  of  the  Partners,  as  regards  each  other, 

1.  In  particular  partnerships  one  partner  can  not  bind  the  other  without  authority,  nor 
ore  tliey  then  bound  in  solido.    C.  Slocum  v,  Sibley,  i,'440. 

2.  Wtiere,  in  a  commercial  partnership,  it  was  provided  that  real  estate  should  be  pur- 
chased for  the  purptwe  of  convenience  in  carrying  on  the  sale  of  goods  and  merehandise, 
and  one  partner  bunght  twenty  thousand  arpens  of  land  on  account  of  the  partnership: 
Held,  that  the  purchase  did  not  bind  the  other  partners,  as  being  entirely  out  of  the 
course  of  trade.     Brooks^s  Syndics  o.  Hamilton,  ii,  98. 

3.  A  partner  has  no  action  against  another  for  any  sum  paid  for  a  partnership,  or 
any  funds  placed  in  it,  until  a  final  settlement  tikes  pldcc,  and  then  only  for  the  balance 
which  appears  due  him.     Dromgoole  v.  Gardner's  Widow  and  Heirs,  ii,  117. 

4.  Partners  are  joint  owners  of  the  propcirty  belonging  to  the  partnership,  and  have 
each  an  equul  right  to  take  it  into  possession.     Johnson  et  aL  v.  Brandt  et  al.,  ii,  140. 

5.  Ooc  partner  may  accept  title  to  real  property  for  the  benefit  of  the  whole  firm,  bat 
cannot  alienate  to  their  prejudice,  without  express  consent  on  their  part.  Richardson  «. 
Packwood,  ii,457. 

*  6.  In  a  joint  speculation  the  party  who  acts  ouirht  tn  take  the  necessary  steps  to  secare 
the  pric;>,  or  to  give  warning  to  his  partner  of  the  daDj^crous  situation  of  the  debt;  by 
his  neglect  he  may  subject  him-self  to  the  whole  loss.  Burron  et  al,  v,  Blanchard,  ii, 
772. 
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'   7.  An  aathority  to  a  partner  to  settle  the  affairs  of  a  partnersbip,  doea  not  aothoriae 
him  to  endorse  notes  belongring  to  it    Poignand  o.  Livermore,  iii,  561. 

8.  A  partner  has  no  action  against  his  copartner  for  any  snm  paid  bj  the  former  for 
the  partnership,  nntil  a  final  settlement  takes  place.  Wood  v.  Steamboat  Fort  Adams 
and  Owners,  iii,  754. 

9.  Even  when  the  claim  has  been  settled  and  ackrowledged.  Case  of  Dromgoole  v, 
6ardner*s  Widow  and  Heirs,  10  Martin,  433,  re-affirmed.    Ibid, 

10.  Joint  owners  must  contribute  rateably  to  useful  expenses  incurred  on  the  property 
by  a  joint  owner  having  the  management  of  it,  when  no  opposition  on  their  part  has  been 
made  to  such  expenses.    Percy  r.  Millaudon,  iv,  84. 

11.  An  action  does  not  lie  against  a  co-partner  for  any  sum  paid  for  the  partnership,  or 
funds  placed  in  it,  till  after  a  settlement.    Mead  r.  Curry,  iv,  516. 

12.  A  suit  for  a  specific  snm  cannot  be  considered  as  one  for  a  settlement,  even  when 
there  is  a  prayer  for  general  relief.  The  defendant  may  take  advantage  of  this,  by  an 
exception  filed  during  the  trial    Ibid. 

C.    Of  the  RighU  and  lAabUUieB  of  Partnen^  a«  regard*  T%ird  Pertotu, 

1.  The  creditors  of  a  partner  have  no  claim  on  the  partnership,  much  less  on  the  co- 
partners.   Des8e*8  Syndics  «.  Plantings  Syndics,  i,  538. 

2.  Members  of  an  unincorporated  company  arc  bound  tn  sclido.  Lynch  «.  Pontlethwaite, 
i,540. 

3.  The  part  owners  of  a  steamboat  are  not  liable  tn  $oUdo  to  the  freighters.  Carrol  o. 
Waters,  ii,  13. 

4.  The  discharge  of  a  member  of  a  commercial  partnership  under  an  insolvent  law, 
does  not  release  the  other.    Russel  v.  Rogers  et  al^  ii,  27. 

5.  In  case  of  insolvency  of  the  partnership,  if  two  of  the  partners  owe  the  firm,  their 
debt  passes  with  others  to  the  creditors,  and  the  other  partners,  who  are  solvent,  have  no 
right  to  be  paid  out  of  the  debts  until  all  claims  on  the  partnership  are  discharged.  Ward 
V.  Brandt  et  al^  ii,  212. 

6.  A  mortgage  executed  by  two  of  the  partners,  after  the  acting  partners  had  prayed 
for  a  respite,  which  was  accorded,  gives  no  preference  to  the  mortgagee.    Ibid, 

7.  The  partners  in  an  ordinary  commercial  partnership,  are  bound  tn  $olido,  and  can- 
not prove  or  be  paid  their  respective  claims  until  the  partnership  debts  due  to  otlicr  credi- 
tors are  paid.    Ibid, 

8.  If  judgment  has  been  given  against  one  of  the  co-partners  in  a  sister  state,  and 
the  plaintiff  sues  another  in  this,  ho  can  not  recover  but  on  terms.  Bryans  et  oi.  «.  Duo- 
•eth  eta/.,  ii,497« 

9.  If  a  partner,  after  his  co-partner*8  death,  endorse  a  note  due  to  the  partnership, 
though  it  do  not  validly  transfer  the  title  to  tlie  said  note,  at  least  transfers  all  tlie  right  of 
him  who  endorsed  it,  and  loavca  no  property  in  it  of  his  for  attachment.  Jones  el  al,  v. 
Thorn,  ii,  709. 

1 0.  An  injunction  improperly  taken  against  one  partner,  where  his  partners  shared  the 
injury  resulting  from  the  obstacle,  autliorises  an  action  for  damages  at  the  suit  of  the 
firm.    Mitchell  et  aU  v.  Gervais,  ii,  743. 

11.  The  name  of  one  of  the  partners  may  be  the  notn  social  of  the  firm,  and  the  other 
partners  are  bound  by  contracts  entered  into  by  him,  whose  nanic  is  used,  in  his  indivi> 
dual  name  in  such  case.    Phillips  v.  Paxton  et  al^  ii,  15. 

12.  Whosoever  holds  himself  out  to  the  world  as  partner  in  a  commercial  firm,  cannot 
be  permitted  to  escape  from  the  responsibility  he  has  incurred  by  that  declaration,  though 
he  be  not  in  facta  partner.    Richardson  v.  Debuys  &,  Longer,  iii,  250. 

D.    Of  the  Di99olution  of  Parinertihip,  and  its  Consequences, 

1.  All  the  parties  to  a  dissolved  firm  may  join  in  the  same  suit  for  claiming  property 
which  is  in  common  between  them.    Tcrrill  et  al.  v.  Flower  et  al.,  i,  512. 

2.  If^  after  the  dissolution  of  the  partnership,  one  of  the  partners  endorse  a  note  due 
them,  the  endorsee  is  not  bound  so  strictly  to  give  notice,  in  case  of  non-payment,  as  if 
the  note  were  regularly  endorsed.    Walker  et  al.  v.  M*Micken,  i,  715. 

3.  In  an.  ordinary  partnership,  dissolved  by  the  death  of  one  of  the  partners,  the  heirs 
of  the  deceased  partner  have  a  right  to  participate  with  the  survivors  in  the  liquidation. 
Norris*s  Heirs  v.  Ogden*s  Executor,  ii,  22G. 

4.  Therefore,  if  a  suit  is  commenced  by  one  of  the  partners  to  recover  a  debt  due  the 
partnership,  the  other  partners  have  a  right  to  intervene;  aliter,  if  they  have  a  joint  inter- 
est with  the  defendant    Ibid. 
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5.  A  partner  cannot  'alienate  real  estate  belonging^  to  the  firm,  tboug^b  it  would  bo 
perhaps  correct  to  say,  that  he  may  legally  sell  the  ric^ht  of  warranty  a^^nst  the  vendor 
irom  whom  the  firm  purchased,  in  case  the  partnership  was  in  existence  at  the  time  of 
the  sale.  Aliter,  if  the  firm  was  dissolved  at  the  time  of  the  conveyance  made  from  the 
surviving  partner  to  the  defendant    Slmmins  v,  Parker,  ii,  272. 

6.  Proof  of  the  dissolution  of  a  partnership  need  not  be  in  writing.  Poignaud  v. 
Livermorc,  iii,  561. 

E.    Of  Partnership  GenermUy, 

1.  If  two  persons  jointly  ship  a  cargo  and  the  consignee  sell  it,  and  credit  each  for  his 
share,  this  share  is  subject  to  the  attachment  of  the  owner's  private  creditors,  the  joint 
ownership  being  at  an  end.    Tappan  et  aL  v*  Brierly,  i,  586. 

2.  If  one  of  a  firm,  not  shown  to  be  a  creditor  in  his  private  name,  sign  a  concordat^ 
tho  firm  is  concluded  by  the  signature.    Arnold  r.  fiureau,  ii,  180. 

3.  Private  debts  cannot  be  set  off  against  partnership  demands — hence  where  A  was  a 
partner  of  a  commercial  firm  in  Kentucky,  and  of  one  in  New  Orleans:  Held^  that  in 
case  of  insolvency  of  the  latter,  the  house  in  Kentucky  might  prove  its  debt,  although 
one  of  its  partners  was  responsible  to  the  creditors  of  that  which  had  failpd.  Ward  r. 
Brandt  et  al^  Syndics,  ii,  212. 

4.  Altliough  there  are  but  two  members  of  a  firm,  it  does  not  follow  that  their  interest 
is  equal.    Allen  v.  Brown  et  al^  ii,  477. 

5.  Whosoever  holds  himself  out  to  the  world  as  partner  in  a  commercial  firm  cannot 
be  permitted  to  escape  from  the  responsibility  he  has  incurred  by  that  declaration,  though 
he  be  not  in  fact  a  partner.    Richardson  v,  Debuys  &  Longer,  iii,  250. 

6.  A  partner  cannot  alienate  real  estate  belonging  to  the  firm,  though  it  would  be  per- 
haps correct  to  say,  that  he  may  legally  sell  the  right  of  warranty  against  the  vendor  from 
whom  the  firm  purchased,  in  case  the  partnership  was  in  existence  at  the  time  of  tho 
sale.  Aliter,  if  the  firm  was  dissolved  at  the  time  of  the  conveyance  made  from  the  sur- 
viving partner  to  the  defendant    Simmins  r.  Parker,  iii,  272. 

7.  An  authority  to  a  partner  to  settle  the  affairs  of  the  partnership,  does  not  aathorisa 
him  to  endorse  notes  belonging  to  it    Poignaud  v,  Livermore,  iii,  561. 

8.  A  person  who  is  a  partner  of  the  defendant,  in  a  particular  aJdventure,  for  which  he 
has  advanced  the  funds,  will  have  a  preference,  on  the  object  of  such  adventure,  over 
attaching  creditors  of  defendant    Purdy  et  al.  v.  Hood  et  af.,  iii,  686. 

9.  If  it  be  admitted  that  two  persons  have  taken  a  third  in  business,  and  it  appears 
they  made  him  an  advance  of  several  thousand  dollars,  the  interest  of  which  is  to  be  re- 
gulated by  the  profit :  then  they  supply  him  with  goods,  pay  for  others  shipped  to  him, 
supply  him  with  money,  and  pay  his  drafts,  a  partnership  will  be  inferred.  Dennistoun 
et  al.  D.  Debuys  et  aL^  iii,  739. 

10.  In  a  suit  to  ascertain  the  share  of  one  jNiriner,  all  must  be  made  parties.  Dufau 
0.  Massicot's  Heirs,  iii,  800. 

11.  Afler  the  death  of  a  partner,  the  afiairs  of  a  firm  may  be  carried  on  in  the  social 
name,  for  the  benefit  of  the  survivor  and  the  heir  of  the  deceased.  Ganiott  v  Havard,  iii, 
844.     , 

12.  The  vendee  of  a  partnership  stock  and  credits,  cannot  sue  one  of  the  partners 
(vendors)  for  charges  against  that  partner  on  the  hooka  of  the  partnership.  Leeds  9. 
Holmes,  iv,  102. 

13.  Partnership  creditors  have  both  by  the  Civil  Code  and  the  Louisiana  Code,  the  right 
to  be  paid  out  of  the  partnership  effects  by  preference  to  the  private,  or  separate  creditors. 
But  tho  Louisiana  Code,  unlike  the  Civil  Code,  contains  no  provision  for  the  converse  pro- 
position, viz:  that  private  creditors  have  a  right  to  be  paid  out  of  the  individual  property 
of  a  partner  by  preference  to  the  partnership  creditors  of  the  firm  to  which  he  belongs. 
This  counter-proposition  cannot  bo  deduced  as  a  corollary  from  article  2894*  because 
article  3152  rejects  every  privilege  not  expressly  recognised  by  that  Code.  Morgan  v. 
His  Creditors,  iv,  631. 

PAYMENT. 

1.  Although  the  salary  of  the  mayor  may  not  be  reduced,  his  receipt  for  a  less  suoi 
for  his  salary  will  bind  him.    Girod  o.  Maynr,  &c,  i,  324. 

2.  If  there  be  a  standing  account  between  two,  and  one  produces  his  own  checks  out 
of  bank,  payable  to  and  with  the  receipt  of  the  other  on  them,  he  will  be  entitled  to  credit 
for  these,  unless  it  be  shown  that  the  checks  were  given  for  some  other  distinct  claim. 
Joublanc*s  Executors  v.  Delacroix,  i,  403. 

3.  The  payment  of  property,  part  of  a  succession,  to  a  person  declared  heir  to  it^  by  the 
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jad^ent  of  a  court  of  competent  jariMlictton,  unappealed  from,  is  Talid  even  after  the 
jodgment  is  reversed.    Phillips  «.  Johnson  et  al^  i,  549. 

4.  The  payment  of  personal  properly  beloD^ng  to  the  saccession  to  a  person  reeog- 
niwd  as  heir  to  the  real  only,  is  invalid.     Phillips  v  Carson,  i,  552. 

5.  If  payment  be  made  ot  a  debt  to  the  sncoession  to  a  person  declared  heir  to  it,  pend- 
ing the  appeal  of  the  jadgmcnt  which  declared  him  so,  and  on  the  affirmance  of  the  judg- 
ment a  devolutive  appeal  is  taken  from  the  affirming  jodgment,  the  payment  will  be 
valid  notwithstanding  the  payee  is  at  last  decreed  not  to  be  the  heir.  PhUlipe  v.  Curtis, 
1,555. 

6.  A  note,  payable  in  merchandise,  cannot  be  offered  in  payment  of  a  cash  debt  Can- 
field  et  al,  V.  Notrobe,  i,  565. 

7.  Payment  of  a  note  to  a  person  who  has  not  at  the  time  the  possession  of  the  note, 
or  any  authority  to  receive  its  amoant,  cannot  avail  the  debtor,  although  the  other  after- 
wards receive  the  note  from  its  holder  with  authority  to  collect  iu  Wekb  v.  Brown,  ii, 
104. 

8.  A  promise  to  deliver  **  a  sonnd  and  likely  negro  boy,  aged,  &,c.,  which  is  valued  at 
1200  dollars,**  is  discharged  by  tuu  delivery  of  a  soand  and  likely  negro  boy,  aged,  dtc; 
the  words  ta  wilued,  mean  is  to  be  received,    Cavenagh  v.  Crummin,  ii,  316. 

The  act  of  1B21,  relative  to  tenders  of  payment,  relates  exclusively  to  cases  where  suits 
are  actually  commenced,  and  operates  principally  on  cost,  or  fraix  de  justice:  it  did  not 
repeal  the  provisions  of  the  Civil  Code,  292.     Ibid, 

9.  Giving  a  slave,  in  payment  of  one's  services  as  houjtekeeper,  is  not  a  donation  pure 
and  simple,  and  need  not  be  by  public  act     M*Guire  v.  Amelong  et  al.,  ii,  378. 

10.  The  true  mode  of  applying  a  partial  payment.  Interest  is  to  be  calculated  from 
the  maturity  of  the  note,  till  the  day  of  a  partial  payment  and  added  to  the  principal: 
the  partial  payment  is  then  to  be  deducted  from  the  aggregate.  Hynson  et  aL  v.  Mad- 
dens et  a/.,  ii,  547. 

1 1.  A  payment  when  not  applied  by  the  payor,  must  be  imputed  to  the  debt  he  had 
the  greatest  interest  to  discharge.     Wickncr  v.  Croghan,  iii,  235. 

12.  Quare,  if  goods  were  consigned  to  M'Coy  «Sc  Srallan,  and  were  sold  at  auction  by 
a  firm  of  auctioneers  called  M*Cny  &,  Co.,  whereof  M*Coy  was  also  a  partner,  and  pay- 
ment made  by  the  purchaser  at  auction  to  M'Coy,  is  this  payment  to  M*Coy  acting  in  a 
separate  capacity,  a  payment  to  the  house  of  which  he  is  a  member,  the  consignees  of 
these  goods?     Dcnnison  and  Connaire  e<  Nicholson,  iii,  304. 

13.  An  obligation  to  A,  which  B  the  obligor  promises  to  settle  with  C,  is  not  discharged 
by  showing,  in  a  suit  by  A  against  B,  that  C  is  indebted  to  the  latter.  Flnker  v.  Turner, 
iii.  389. 

14.  The  imputation  of  a  payment  is  by  law  made  to  the  most  onerous  debt,  as  to  a 
mortgage,  when  there  are  other  ordinary  debts.     Pattiii  Abadie  v.  Poydms,  iii,  730. 

15.  In  making  the  imputation  of  payment  it  is  not  the  debt  first  contracted,  but  that 
first  due,  which  is  considered  to  he  the  most  ancient.    Lanusse  v.  Lana,  iii,  765. 

16.  If  the  transferee  neglects  to  give  notice  of  the  transfer  to  the  debtor,  payment 
compulflorily  made  by  the  latter  to  the  transferor,  destroys  the  transferee's  right  against 
the  debtor.    Styles  v.  M^NeiPs  Heirs,  iii,  647. 

17.  The  delay  of  a  demand  during  seven  years,  and  the  circumstance  of  the  plaintiff 
having,  since  the  debt  accrued,  made  a  cession  of  his  goods,  without  including  the  debt 
in  the  schedule,  are  not  evidence  of  payment     Trcmoulet  e.  Ccnas's  Heirs,  iv,  51. 

18.  The  receipt  of  a  draft  in  payment^  extinguishes  vendor's  privilege  on  thing  sold. 
Abat  et  al,  r.  Nolte  et  al..  Syndics,  iv,  94. 

19.  Plaintiff  who  takes  a  twelvemonths'  bond  and  sues  on  it,  is  not  estopped  from 
denving  that  he  took  it  in  discharge  of  his  debt — giving  the  bond  is  not  payment. 
Williams  v.  Brent,  iv,  211. 

20.  A  payment  made  under  the  provisions  of  the  old  Code,  to  the  holder  of  the  obliga- 
tion, is  valid,  although  the  possessor  be  afterwards  evicted  of  it  Dean  v.  Camahan,  iv, 
233. 

21.  Anything  may  be  accepted  in  payment    Risen  v.  Young  and  TurnbuII,  iv,246. 

22.  Giving  credit  on  account  is  evidence  of  the  thing  given  being  accepted  in  pay- 
ment    Ibid, 

23.  B^  Mathrws,  J. — Proof  which  shows  that  credit  has  been  given  on  acconnt  with 
the  origmal  debtor,  in  consideration  of  a  delegation  made  by  him  to  his  creditor,  is  evi- 
dence Uiat  the  latter  accepted  the  debt  thus  delegated  in  payment    Cox  v,  Williams,  iv, 

By  .Martin,  J.— There  cannot  be  better  evidence  of  the  partial  or  entire  payment  of 
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a  debt  than  the  express  acknowledgment  of  the  creditor  evidenced  by  his  giving  credit 
to  his  debtor.    Ibid, 

By  PoRTERt  Jn  dissenting. — I  cannot  assent  to  the  proposition  contained  in  the  opinion 
just  delivered  by  the  presiding  judge  of  the  court,  **  proof  which,"  Ace*  In  my  mind — if 
the  act  of  the  creditor  can  l^  explained  in  any  other  way  but  that  of  discharging  the 
debtor,  the  provisions  of  our  Ck>de  prohibit  such  a  construction  being  put  on  his  act. 
Cases  of  Barron  v.  How,  2  N,  S.  144,  and  Gordon  et  al,  v,  M^Carty,  9  Martin,  288,  re- 
viewed.   Ibid, 

24.  A  party  is  not  obliged  to  accept  several  drafts  for  one  debt  Russell  €t  aL  v,  Fer- 
guson, iv,  332. 

PENALTir. 

1.  The  penalty  cannot  be  superadded  to  the  damages.  .  Chnrchwardens  et  al.  o.  Pey- 
tavin,  ii,  493. 

2.  The  penalty  is  forfeited  only  when  the  debtor  is  in  mora.    Ibid, 

3.  The  penalty  cannot  exceed  double  the  amount  of  the  injury.    English  v.  Latham, 
iii,  28. 

See  CONTAAOTB. 

PERJURY. 

No  action  will  lie  for  a  charge  of  perjury  made  in  the  course  of  judicial  proceedlnga 
Wamack  v,  Kemp,  iv,  25. 

PILOTS. 

Master  and  Wardens  of  New  Orleans  not  exclusively  empowered  to  collect  pilots  fees. 
Allen  V,  Guenon  et  a/.,  i,  100. 

PLEDGE. 

1.  A  contract  of  pledge  is  a  contract  in  rem,  in  which  the  delivery  of  the  thing  is  not 
a  consequence  of  the  contract,  but  is  of  the  very  essence  of  it.  Lee  et  dL  v.  Bradlee,  i, 
613. 

2.  A  pledge  does  not  amount  to  an  alienation.    Clay  «.  His  Creditors,  ii,  1 7. 

3.  A  contract  of  pledge,  in  the  form  of  one  of  sale,  will  not  protect  the  property  of  the 
pledgor,  in  the  hands  of  the  pledgee,  from  the  creditors.  Williams  et  al,  v.  Schooner  St 
Stephens,  ii,  500. 

4.  The  contract  of  pledge  of  incorporeal  things  will  not  give  a  preference  unless  evidenced 
by  an  authentic  act,  or  one  $ou$  Being  privl,  duly  recorded,  at  a  time  not  suspicious. 
And  this  contract  aou$  9eing  privet  though  made  long  before  insolvency,  cannot  be  re- 
corded,  at  the  time  when  the  debtor  would  be  incapable  of  giving  a  preference  by  any  act 
of  his.    Saul  o.  His  Creditors,  iii,  663. 

POLICE  JURY. 

1.  A  court  cannot  compel  the  police  jury  to  comply  with  the  directions  of  an  act  of 
legislature,  in  levying  a  tax.    Claiborne  v.  rolico  Jn^,  i,  536. 

2 .  For  certain  rights  of  police  juries.    See  Police  Jury  v.  M*Donough,  i,  537. 

3.  The  police  jury  of  New  Orfeaus  may  order  repairs  on  levees  at  any  season  of  the 
year.  Notice  to  the  proprietor  must  be  in  the  Bbglish  language,  if  it  be  his  mother  tongue. 
Police  Jury  v.  Hampton,  iii,  588. 

4.  If  the  forms  of  the  law,  in  givmg  notice,  are  not  strictly  complied  with,  no  action 
can  bo  maintained  against  the  owner  for  a  breach  of  the  police  regulations,  but  the  jury 
may  recover  the  value  of  the  repairs  put  on  his  plantation  if  they  were  useful  and  neces- 
sary to  him.    Ibid. 

POSSESSION. 

1.  When  an  usurper  enters  on  land  he  acquires  possession  inch  by  inch,  of  the  part' 
which  he  occupies.    Prevosf  s  Heirs  v,  Johnson  et  oL,  i,  704. 

2.  The  possession  of  one  who  shows  no  title,  when  the  extent  of  it  is  not  shown  to  have 
reached  within  a  mile  of  the  locu9  in  quo  cannot  be  considered  a  possession  of  it    Ibid, 

3.  Feeding  cattle  ond  bogs,  cutting  wood,  building  pens,  are  not  necessarily  acts  of 
possession  dt  the  land — ^as  clearing  land,  cultivating  it,  building  houses,  &c.    IHd, 

4.  Digging  a  canal  and  felling  trees  are  not  such  acts  of  possession  as  may  be  the  basis 
of  the  prescription  of  thirty  years.    Macarty  «.  Foucher,  ii,  273. 

5.  If  a  person  poflsesws  under  a  title  which  proves  on  investigation  to  be  deficient,  and 
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may  reasonably  have  believed  it  wan  perfect,  and  mulid,  he  ooght  not  to  be  considered  aa  a 
kfiayisb  poMesaor.    Richard^iOD  v.  Packwood,  ii,  457. 

6.  A  posaeesor  is  not  necessarily  in  bad  faith  from  the  time  an  action  ia  commenced 
against  him.    Packwood  v.  Richardson,  ii,  494. 

7.  Possession  of  a  note  is  prima  facie  evidence  of  title  to  it,  but  not  evidence  the  pos- 
sessor is  acting  for  a  third  party.     Parham  v.  Murphcc,  iii,  319. 

8.  ^hcn  property  is  held  by  husband  and  wife,  to  which  one  of  them  has  a  title,  pos- 
session follows  the  title.    Clark's  Heirs  v,  Barham^s  Heirs,  iii,  337. 

9.  In  a  suit  for  land  where  the  pretensions  of  parties  are  equal  in  law  and  equity,  he 
who  is  in  possession  will  prevail.    Houter*s  Heirs  e  Tippet,  iii,  469. 

10.  The  possession  acquired  by  actual  occupation,  though  not  maintained  during  tlie 
whole  period  required  for  prescription,  cannot  be  interrupted  by  possession  merely  civil. 
Where  both  claimants  have  obtained  a  rclinqoiAhment  from  the  United  States,  he  who  had 
the  best  title  irom  the  Spanish  government  will  prevail.  Sterling  and  Wife  v.  Drew  d 
a2.,  iii,  509. 

11.  The  possessor  without  a  just  title,  owes  the  fruits  from  the  beginning  of  his  pos- 
session.   Donaldson  et  al,  v,  Hull,  iv,  173. 

IQ.  A  possessor  in  good  fuith  is  only  responsible  for  the  fruits  from  judicial  demand. 
Balfour  v.  Chinn,  iv,  273. 

13.  The  district  court  was  not  witliout  jurisdiction  ratione  materia  in  suits  sgainst  an 
estate  administered  by  an  executor.  And  a  possessor  under  a  sale  made  in  virtue  of  a 
judgment  of  that  court,  is  not  mala  fide*    Donaldson  et  al.  v.  Dorscy's  Syndic,  iv,  2S0. 

14.  We  know  of  no  law  which  authorises  a  surveyor  of  the  customs  to  direct  a  forcible 
entry  and  ouster  of  possession  of  property  of  the  United  States.  If  the  defendant  held 
wrongfully,  there  were  legal  means  of  evicting  him.    Bailey  v.  Taylor,  iv,  453. 

15.  Nothing  prevents  a  man,  who  has  the  right  of  possession,  from  taking  into  his 
hands  the  object  which  is  subject  to  it,  nor  is  there  any  necessity  for  his  asking  or  ob- 
taining the  consent  of  a  person  who  has  no  right  of  possession,  although  that  perauo  may 
have  the  possession  of  the  tiling.  But  if  he  resort  to  force  in  so  doing,  he  is  unquestion- 
ably liable  in  damages.    Wells  v.  Wclb,  iv,  536. 

16.  Under  the  provision  of  the  old  Code,  the  possessor  was  not  necessarily  in  bad  faith 
from  the  time  suit  was  commenced :  but  he  owed  fruits  from  the  judicial  demand.  Da- 
quln  et  al.  v,  Coiron  et  a/.,  iv,  635. 

PRACTICE. 

A.  Of  the  Parties  who  may  Sue  and  Ite  Sued, 

B.  Of  the  Petition^  its  Requteites  and  the  Service  thereof, 

C.  Of  the  Answer;  Exceptions  and  Pleadings  generally, 

D.  Of  the  Evidence  as  admissible  under  the  Pleadings  or  not, 
£.  0/  the  Contestatio  Litis. 

F.  Of  Possessory  and  Petitory  Actions,  and  their  Rules, 

G.  Of  the  Hypothecary  Action^  and  its  Rules, 
H.     Of  Suits  against  several  Defendants. 

I.    Of  Consistent  and  Inconsistent  Demands^  and  Cumulations. 
K,    Of  Practice  generally. 

A.     Of  the  Parties  who  may  Sue  and  be  Sued, 

1 .  Suit  may  be  brought  by  two  executors,  one  of  whom  only  has  qualified.  Clark's 
Ex*rs  V.  Farrar,  i,  118. 

2.  If  a  sheriff  dies  before  receiving  the  amount  of  a  sale  on  a  fi.fa,  his  representa- 
tives cannot  enforce  the  payment    Pavie*s  Heirs  v.  Cenas,  i,  136. 

3.  The  majority  of  the  administrators  of  a  public  school  may  aue  in  their  own  names. 
Paillette  et  at.  v,  Uarr,  i,  152. 

4.  A  consignee  may  sue  for  injury  done  to  the  goods.    Morgan  v.  Bell,  i,  303. 

5.  Attorney  for  absent  heirs  may  sue  the  curator  of  an  estate  (or  a  balance  due  by  him 
without  suing  him  and  his  sureties  on  the  bond.    Denis  v.  Cordeviella,  i,  316. 

6.  The  holder  of  a  negotiable  note  endorsed  in  blank  may  sue  thereon.  AUard  r. 
Ganushaw,  i,  316. 

7.  One  may  have  a  direct  action  on  a  stipulation  in  his  fiivor  in  a  deed  to  which  he  was 
not  a  party.    Mayor,  &c  e.  Bailey,  i,  375. 

8.  An  agent  who  stipulated  in  his  own  name,  and  sues  for  the   use  of  his  princi- 
pal, transfers  his  right  of  action,  and  thus  enables  the  principal  to  appear  in  the 
the  real  plaintiff.    M'Nair  o.  Thompson,  i,  413. 
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9.  All  the  parties  to  a  dissolved  firm  may  join  in  the  same  sait  for  claiming  property 
•which  is  in  common  between  them.    Terril  et  at,  v.  Flower  et  a/.,  i,  512. 

10.  The  acknowledgment  of  one  on  his  death  bed,  that  money  which  he  had  deposited 
in  bank  in  his  own  name  belonged  to  another,  enables  that  other  to  maintain  an  action 
for  it.     Mnsson  v.  Bank  U.  S.  i,  .530. 

11.  In  cases  of  solidary  obligations,  the  creditor  may  sne  either  of  his  debtors  alone. 
Lynch  v,  Postlethwaite,  i,  540. 

12.  A  master  may  sue  for  what  is  due  to  his  slare.  Livaadais's  Heirs  v.  Fox  et  oL, 
1,626. 

13.  Suit  may  be  brought  on  a  note  not  negotiable,  in  the  name  of  the  payee  for  the 
use  of  the  transferee.     Filiiiol  e.  Jones  et  aL^  i,  678. 

14.  When  a  suit  is  instituted  by  a  licensed  attorney,  his  want  of  authority  cannot  be 
pleaded  in  abatement.    Hayncs  e.  Cuny,  i,  700. 

15.  On  objection  that  a  chose  in  action  is  not  assignable:  Held,  that  such  principle  is 
not  recognised  in  Louisiana,  and  an  assignee  may  either  sue  in  his  own  name,  or  that  of 
the  assignor.    SedwelPs  Assignee  v.  Moore,  ii,  78. 

.  16.  An  executor,  suing  for  money  had  and  received  to  bis  use  as  such,  needs  not  style 
himself  as  executor,  and  if  he  do,  the  defendant  cannot  contest  his  capacity.  Hunter  v. 
Postlethwaitc,  ii,  125. 

17.  Where  a  defendant,  in  the  course  of  the  transaction  on  which  the  action  is  /bonded, 
has  acted  with  the  plaintiff  as  possessing  a  certain  character,  and  acknowledged  the  title 
by  virtue  of  which  he  sues,  this  is  prima  facie  evidence  that  he  is  entitled  to  sue;  and  if 
he  is  not,  the  burthen  of  proof  is  then  thrown  on  the  defendant  Prevosty  v.  Nichols,  ii, 
167. 

18.  Judgment  may  be  given  sgainst  the  representatives  of  one  who  had  joined  issue 
by  putting  in  an  answer.     Le  Beau  v  Lafon's  Ex*rs,  ii,  573. 

19.  A  suit  to  set  aside  a  sale  is  well  brought  against  the  party  who  reocived  the  pro- 
perty.   Guidry  v.  Grivot,  ii,  577. 

20.  One  claiming  to  be  administrator,  may  in  his  own  name  sue  for  the  recovery  of  a 
slave  belonging  to  the  succession  and  t»tolen  from  him.    M'Grew  v.  Browder,  ii,  579. 

21.  The  payee  who  has  endorsed  a  note,  cannot  maintain  an  action  on  it,  not  even  for 
the  use  of  his  endorsee.    Mooro  r.  Maxwell,  ii,  652. 

'  22.  An  amended  petition  need  not  be  'served;  and  an  answer  to  it  is  essential,  else 
judgment  by  default  may  bo  taken.    Freeland  v,  Lanfear,  ii,  655. 

23.  An  action  may  be  maintained  by  one  who  is  not  expressly  a  party  to  the  bond, 
when  it  has  been  executed  for  his  benefit     Duchamp  et  a^,  v.  Nicholson,  ii,  775. 

24.  The  party  in  whom  the  legal  titlo  is  vested,  has  the  right  to  sue.  Fmdley  v.  Breed- 
love  et  aZ.,  iii,  245. 

25.  Husband  joining  with  the  wife  in  a  suit,  is  sufficient  evidence  of  his  authorising 
her  to  bring  the  action.    Lawcs  et  aL  v.  Chinn,  iii,  332. 

26.  An  attorney  in  fact  may  bring  suit  in  his  own  name  for  the  use  of  his  principal. 
Ilggleston  0.  Colfax  et  al,,,  iii,  363* 

27.  The  attorney  in  fact  of  absent  heirs  may  maintain  an  action  in  his  own  name  on 
a  note  he  received  in  settling  thuir  claim  against  the  maker.   Garland  t>.  Lockett;  iii,  448. 

28.  Suit  may  be  brought  without  the  privity  and  in  the  name  of  the  party  who  trans- 
ferred it,  for  the  use  of  the  transferee.    Dicks  et  al.  v.  O'Connor,  iii,  652. 

29.  Note  payable  to  AB  as  administrator,  authorises  a  suit  by  the  payee  in  his  own 
name.    Gilman  v.  Horseley,  iii,  701. 

30.  When  damages  are  claimed  from  syndics  for  malfeasance,  suit  ought  to  be  brought 
against  tliem  in  their  individual  capacity.     Pimpinella  o.  Lannsse's  Syndics,  iii,  774. 

31.  The  party  in  whoso  favor  a  stipulation  is  made  by  another,  may  bring  an  action 
to  enforce  it    Flower  v.  Lane  et  a/.,  iii,  766. 

32.  In  a  suit  to  ascertain  the  share  of  one  partner,  all  must  be  made  parties.  Dufaa 
«.  Massicots  Heirs,  iii,  800. 

B.  Of  the  Petition,  its  Requisites,  and  Service  thereof. 

1.  Documents  annexed  to  petition,  made  part  tiiereof,  need  not  be  translated.  Clark's 
Executors  r.  Farrar,  t,  118.  * 

2.  If  the  petition  states  that  the  bill  is  **  for  value  received,**  and  the  bill  forming  part 
of  the  petition  is  **  for  value  as  advised,**  the  variance  not  material.  Krumbhaar  p. 
Ludeling,  i,  190. 

3.  If  the  contract  is  stated  to  have  been  made  at  the  Bayou  St  John,  a  place  known 
to  bo  within  the  boundaries  of  the  parish,  the  jurisdiction  of  the  court  of  the  pariah  of 
Orleans  is  sufficiently  set  forth.    Deljsle  v,  Gaines,  i,  316. 
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4.  Bail  may  be  prayed  for  in  the  petition.    Labarre  «.  Damford,  ii,  89. 

5.  Neither  the  petition  nor  the  citation  need  be  in  the  French  language.  Fleming'  m 
Conrad,  ii,  201. 

6.  But  copies  must  be  served  in  the  English  and  French.    Ibid. 

7.  If  the  sheriff's  return  show  that  the  petition  and  citation  were  served  on  the  de&iu 
dant,  it  will  be  presumed  they  were  served  as  the  law  requires,    ibid, 

8.  When  a  defendant  cannot  be  found,  service  of  petition  must  be  made  at  the  nn^ 
place  of  abode  of  the  defendant,  which  does  not  mean  last  place  of  residence.  According 
to  the  first  expression,  tlie  person  alluded  to  would  be  considered  as  being  no  longer  a 
resident  in  the  same  place;  while  the  second  implies  only  a  temporary  absence.  Baldwin 
V,  Martin  et  al^  ii,  532. 

9.  A  party  who,  in  setting  forth  his  claim,  omits  the  necessary  circumstances  of  dates, 
places,  &C.,  and  sues  in  the  common  law  mode,  for  money  had  and  received,  money  lent, 
money  laid  out  and  expended,  dLc,  can  claim  no  such  latitude  as  is.  taken  in  common 
law  courts.    Stroud  e.  Beardslee,  ii,  604. 

10.  The  plaiutiff  need  not  support  his  petition  by  his  oath.    Bingey  v.  Cox,  ii,  713. 
The  case  of  a  justice  sued  for  malfeasance  in  office,  forms  no  exception  to  this  rule. 

Jbid, 

11.  In  the  description  of  a  note  in  the  pleading,  an  error  in  the  fractional  part  is  fataL 
Fili^  V.  Mollere,  ii,  772.— Contra,  16  Infra.    See  Bills  H. 

12.  The  return  of  the  sheriff  that  he  served  petition  and  citation,  is  sufficient  to  show 
that  he  served  it  in  both  languages.    Cox  e.  Wells  et  al^  iii,  48. 

13.  The  goods  sold  need  not  be  described  in  the  petition  when  the  defendant  has  as* 
sumed  payment  of  the  amount    Collins  et  aL  v.  M'Crummen  et  aZ.,  iii,  50. 

14.  The  sheriff  may,  at  any  time,  be  allowed  to  perfect  his  return,  by  signing  it 
Nichol  fx  De  Ende,  iii,  94. 

15.  A  petition  against  the  drawer  of  a  bill,  which  does  not  set  out  demand  and  notiee, 
does  not  set  forth  any  cause  of  action,  and  if  judgment  be  given  on  it,  it  will  be  arrested* 
Barbarinv.  Descahaut*s  Heirs,  iii,  186. 

16.  If  the  fractions  of  a  dollar  be  expressed  in  figures,  the  note  is  not  therefore  void, 
but  the  fractions  will  be  rejected.    Filid  v.  Mollere,  iii,  221. 

17.  The  defendant  on  whom  citation  has  been  irregularly  made,  waives  the  objection 
resulting  therefrom,  if  he  goes  to  trial  without  relying  on  it.  Debuys  and  Longer  o. 
Johnson,  iii,  300, 

18.  Plaintiff  describing  himself  as  "of  the  kingdom  of  France,**  gives  himself  a  oaf' 
ficient  domicil.    Perry  v,  Belieyre,  iii,  466. 

19.  When  a  note  is  annexed  to  and  made  a  part  of  the  petition,  there  can  be  no  variance 
between  the  allegata  et  probata.    Ditto  e.  Barton,  iii,  775. 

20.  When  suit  is  brought  on  an  attachment  bond,  it  is  the  duty  of  the  obligee  to  allege 
and  prove  the  damage  he  has  sustained  by  a  breach  of  the  condition.  Fonsony  o.  De- 
baillon  et  aL^  iii,  824. 

21.  If  there  be  a  variance  between  the  date  of  the  deed  annexed  to  the  petition,  and 
that  stated  in  it,  the  former  corrects  the  latter.  Code  of  Practice,  art.  690,  694.  Hughes 
e.  Harrison,  iv,  219.       . 

22.  There  cannot  be  a  variance  between  the  instrument  sued  on  and  that  given  in  evi- 
dence, when  it  is  made  part  of  the  petition.    Deblieux  e.  Case,  iv,  234. 

23.  It  is  not  necessary  after  stating  the  residence  of  the  defendant  to  be  in  9ueh  a  coimty, 
to  add  the  words  state  of  Louisiana.    Adams  v.  Lewis,  iv,  291. 

24.  If  a  writ  of  seizure  and  sale  be  set  aside,  the  plaintiff  may  amend  bia  petition, 
without  giving  the  debtor  notice  of  the  motion  to  amend  or  serving  him  with  a  copy  of 
the  amendment    Ursuline  Nuns  v.  Depassau,  iv,  383. 

25.  Service  of  petition  and  citation  on  the  attorney  of  the  defendant,  although  nudo 
before  the  services  of  the  attorney  had  commenced  in  the  suit,  is  good,  unless  Uie  party 
on  the  trial  deny  his  authority  on  oath.  Dangerfield*8  Execotrix  e.  Thruston's  Heira« 
iv,  499. 

26.  A  defendant  may  be  cited,  though  the  petition  contain  no  prayer  to  that  effect. 
]^aQduc  V.  Domington  et  at.,  iv,  576. 

27.  A  prayer  for  judgment,  is  a  sufficient  allegation  that  the  money  alleged  in  the  pe.. 
tition  to  be  due,  is  unpaid.    House  o.  Croft,  iv,  674. 

28.  When  suit  is  brought  on  a  judgment  of  a  sister  state,  it  is  not  necessary  to  allege 
that  the  court  which  rendered  judgment  is  a  court  of  competent  jurisdiction.    Ibid, 

C.  Of  the  Annoer,  Exceptions^  and  Pleadings  generaUy. 
1.  A  general  denial  is  Bufficient  to  require  of  plaintiift  full  power  and  authority  to 
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proceed' in  the  suit  as  syndics  or  administrators  legally  empowered.    Dulielas*8  Syndic 
V,  Dumountel  et  al^  i,  273. 

2.  If  a  rule  to  show  cause  is  neither  enlarged  nor  mide  absohitc  on  the  day  given,  it 
cannot  afterwards  be  discharged  or  made  absolute  without  notice  to  the  other  party. 
D'Auterive  v.  Neto,  i,  570. 

3.  A  different  contract  ought  to  be  pleaded  specially,  and  under  the  general  issue,  can- 
not be  shown  in  avoidance  of  the  contract  sued  on.    Center  ©.  Torrey,  i,  633. 

4.  As  the  pleadings  in  our  practice  consist  only  of  the  petition  and  answer,  and  no 
such  thing  is  known  to  us  ss  a  plea  puis  darrein  continuance^  all  that  can  bo  reasonably 
required  is,  th;it  the  party  be  not  taken  by  surprise,  but  be  allowed  time  to  make  his  de- 
fence in  case  of  any  new  occurrence  in  the  suit.     Dufour  v.  Camfrancq,  i,  636. 

5.  When  answer  sets  forth  some  new  fact,  in  avoidance  of  the  claim,  the  replication, 
under  the  practice,  was  held  to  admit  it  if  not  specially  denied.    Lewis  v.  Pcytavtn,  ii,  67. 

6.  An  exception  to  the  right  to  sue  of  an  administrator  appointed  by  the  authority  of 
another  state  should  be  pleaded  in  limine,    M*Grew  v.  Browder,  ii,  579. 

7.  The  pendency  of  a  suit  in  another  state,  cannot  be  pleaded  in  abatement  of  an  action 
bronght  in  this.    Stone  et  al.  v,  Vincent,  iv,  41. 

8.  An  answer  praying  for  damages  cannot  be  filed  the  day  the  cause  is  set  for  argu- 
ment    Mead  v,  Oakley,  iv,  236. 

9.  In  a  suit  on  an  unsettled  account,  compensation  need  not  be  pleaded.  Fram  v.  Alien, 
i,  134. 

10.  If  defendant  pleads  the  general  issue,  he  cannot  show  that  the  plaintiff*  agrrcd  to 
receive  payment  in  Bordeaux,  and  made  no  demand  there.     Doubrere  v.  Papin,  i,  237. 

11.  After  the  jary  is  sworn,  it  is  too  late  to  move  that  the  suit  be  dismissed,  because 
the  plaintiff  did  not  answer  the  defendants  interrogatories.  Woolsey  v.  Paulding,  i. 
727. 

12.  Appearance  of  an  insolvent  debtor  to  the  proceedings  had  against  him  by  his  cre- 
ditors, and  contesting  their  validity,  cure  want  of  citation.  In  order  that  a  suit  pending 
be  pleaded  in  bar,  it  must  be  shown  that  it  was  between  the  same  parties  as  well  as  for 
the  same  thing.     Dyson  et  al,  v,  Brandt  et  a2.,  ii,  10. 

13.  Pleas  which  tend  to  prevent  an  examination  of  the  case  on  its  merits,  cannot  be 
aided  by  inference.    Clay  v.  His  Creditors,  ii,  17. 

14.  The  (acts  submitted  to  a  jury  need  not  specially  be  set  out  in  the  petition  and  an- 
swer; it  is  suflScient  if  they  grow  out  of  the  pleadings.     Livingston  v,  Hermann,  ii,  40. 

15.  Case  for  the  rescission  of  the  sale  of  a  slave;  defendant  pleaded  the  general  denial 
only — the  judge  d  qtu)  charged  the  jury  to  disregard  plaintiff's  evidence,  inasmuch  as 
he  had  not  brought  suit  within  six  months  after  the  discovery  of  the  disease,  whereupon 
the  jury  found  for  defendant.  This  was  error:  if  prescription  be  relied  on,  it  must  be 
pleade(l,  and  the  court  cannot  ex  officio  supply  it.  Case  remanded  for  a  new  trial,  with 
instructions  not  to  give  such  charge.     Dunbar  e.  Nichols,  ii,  89. 

16.  If  the  plea  of  the  general  issue  be  followed  by  an  averment  that  the  defendant  has 
a  better  title  than  the  plaintiff,  this  docs  not  impair  the  force  of  the  plea  of  the  general 
issue,  so  as  to  admit  the  Iocub  in  quo.     Murray  v.  Boissier,  ii,  99. 

17.  Evidence  of  the  nonage  of  defendant  cannot  be  gone  into  on  a  motion  to  discharge 
him  from  bail.     David  v,  Sittig,  ii,  137. 

18.  If  a  party  mis-state  his  right  in  the  petition,  but  offers  evidence  which  clearly  es- 
tablishes it,  and  the  opposite  party  does  not  object  to  the  evidence,  the  error  is  cured. 
Bryan  and  Wife  v.  Moore^s  Heirs,  ii,  168. 

19.  The  defendant  cannot  plead  in  bar  that  the  plaintiff  brought  a  suit  for  the  same 
cause  of  action,  which  he  dismissed.    Jackson  v.  Larchc,  ii,  194. 

20.  Nor  that  other  persons  have  sued  him  for  thq  same  trespass,  and  that  these  suits 
must  be  cumulated.    Ibid, 

21.  A  defendant  praying  for  the  removal  of  a  suit  to  the  court  of  the  United  States,  on 
the  ground  that  he  is  a  citizen  of  another  state,  must  show  that  the  plaintiff  is  a  citizen 
of  this  state.  It  is  not  enough  that  the  plaintiff  in  his  petition  avers  himself  a  resident 
of  this  state.     Beebe  o.  Armstrong,  ii,  220. 

22.  Pleadings  should  not  be  argumentative  or  loaded  with  extraneous  matter.  Norris*t 
Heirs  v,  Ogden's  Executors,  ii,  226. 

23.  The  defendant  cannot  amend  by  withdrawing  an  answer  which  contained  an  ad- 
mission, and  pleading  the  general  issue.     VavasRCur  v.  Bayon,  ii,  261. 

24.  Inconsistent  pleas  cannot  be  received.    Ibid. 

25.  Where  there  was  no  proof  of  the  quality  of  the  justice  before  whom  the  plaintifi^s 
answer  to  defendant's  interrogatories  was  sworn  to;  de&ndant  cannot  move  to  dismiss  the 
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suit,  after  goin^  to  trial  on  the  meritn.    Dean  /or  the  v$e  of  Vineyard  «.  Smith  et  al^  ii, 
317. 

26.  If  a  defendant  doea  not  plead  in  limine^  he  admits  that  his  residence  and  that  of 
the  plaintiff  are  rixhlly  set  forth.    Grouse  o.  Dufficld,  ii,366. 

27.  A  mistake  in  a  name  by  omiraion  of  a  letter,  cannot  be  taken  advantage  of  on  the 
general  issue:  it  must  be  specially  pleaded  in  limine^  Boyer  and  Wife  o.  Aubert  et  al^ 
ii,  380. 

28.  The  defendant  cannot  offer  pleas  that  contradict  each  other.  Dean  «.  Jackson,  ii, 
413. 

29.  Allegations  contained  in  a  petition  cannot  be  taken  as  true  when  the  general  issue 
is  pleaded.    Gravier  r.  Brandt  et  al^  ii,  423. 

30.  AAcr  a  cause  has  been  at  issue  nine  years,  it  is  too  late  for  defendant  to  plead  in 
abatement  that  her  office  of  executrix  had  long  since  been  discharged.  Lafim's  Execo-' 
tors  o.  M.  Riviere,  Executor  of  Riviere,  ii,  414. 

31.  When  the  defect  of  the  thing  sold  is  established,  there  is  no  need  of  an  allegatioa 
of  fraud  or  warranty.     Brown  et  at.  e.  Duplantier,  ii,  465. 

32.  If  the  general  iftsuo  and  satisfaction  be  pleaded,  the  former  will  be  considered  as 
waived.    Bryans  et  al.  v,  Dunseth  et  aL,  ii,  497. 

33.  An  application  to  remove  a  cause  to  the  court  of  the  United  States,  moat  be  simol- 
taneoos  with  the  appearance.    Johnson's  Executors  v.  Wall  et  ai.,  ii,  530. 

34.  Attachment  may  be  prayed  for  in  a  supplemental  petition,  Eshom  v.  Lamb  et  oi., 
ii,  642. 

35.  The  defendant  is  entitled  to  oyer  of  the  instrument  sued  on,  even  when  he  has  not 
answered  within  the  ten  days,  provided  no  judgments  by  de&ult  have  been  yet  taken. 
Maxwell  r.  Walker  H  oL,  ii,  639. 

36.  If  the  vendee  promise  to  pay  the  price  to  the  vendor  of  his  own  vendor,  he  can- 
not delay  the  suit  of  the  first  vendor  till  he  obtain  judgment  against  his  immediate 
or  second  vendor,   or  an  alleged  deficiency  in   the  quantity  of  the  land  sold  to  him* 
Desblieux  v.  Darbonneauz,  ii,  639. 

37.  A  plaintiff  wlio  sues  as  sfuardian,  need  not  prove  his  authority  on  the  general 
issue.    Harper  e.  Destrahan,  ii,  686. 

38.  Inconsistent  pleas  can  not  be  received.  Ferguson  el  aL  v.  Thomas  et  oZ.,  iii,  34s 
Nubav.  Carlin,  iii,  100. 

39.  The  pleas  of  usury,  fraud,  and  want  of  consideration,  do  not  waive  the  general 
issue.    Durnford  t,  Ayme,  iii,  84. 

40.  Where  the  rules  of  court  do  not  require  a  replication,  all  means  of  defence  are  lefi 
open  to  the  plaintiff.    Flood  et  aL  v,  Shamburgb,  iii,  180. 

41.  Failure  of  plaintiff  to  comply  with  a  condition  precedent,  may  be  taken  advan* 
tage  of  on  the  general  issue.    Abert  e.  Bayon,  iii,  188. 

42.  The  plaintiff  need  not  file  any  replication.  Fraud  may  be  shown  by  him  with- 
out having  alleged  it  in  his  replication.  If  there  be  a  replication,  it  may  be  read  to 
tlie  jury  to  place  before  them  a  charge  which  might  be  made  ore  tenu9.  Defendant  can- 
not be  admitted  to  demur  to  the  evidence,  unles  he  admits  the  facts  which  may  be  prei 
sumed  from  the  evidence  by  the  jury,  as  well  as  tlie  direct  facts.  Skillman  e.  Jqqcs, 
iii,  199. 

43.  Dilatory  and  declinatory  pleas  should  precede  answering  on  the  merits;  but  when 
there  is  a  total  want  of  right  disclosed  by  the  petition,  it  may  bo  taken  advantage  of 
at  any  stage  of  the  proceeding.    Brown  &  Sons  o.  Saul  et  d2.,  iii,  343. 

44.  The  action  cannot  be  defeated  on  the  ground  that  there  are  other  owners,  unless 
the  plea  discloses  who  they  are.    Hennen  v.  Monro,  iii,  350. 

45.  The  plaintiff  is  not  bound  to  cxiubit  any  proof  of  his  allegations  which  are  not 
denied.     Akin  et  al  v,  Bedford  et  al,  iii,  41 3. 

46.  Fleas  of  payment  and  want  of  consideration  are  not  inconsistent  A  man  may  pay 
a  note,  and  not  discover  until  after  the  payment  is  made  that  the  consideration  on  which 
he  gave  it  was  wanting.    Miles  v.  Miller,  iii,  367. 

47.  No  change  can  be  made  in  the  pleadings,  without  leave  of  the  court  or  consent  of 
the  opposite  part^.    Rest  e.  St.  Francis's  Church,  iii,  503. 

48.  A  clause  m  a  contract,  that  differences  arising  under  it  shall  be  settled  by  arbitn* 
tors,  cannot  bo  urged  at  the  trial,  if  not  pleaded.    Buquoi  v,  Hampton,  iii,  723. 

49.  The  plea  of  general  issue  is  waived  by  that  of  payment  Judice*s  Heirs  t>.  Brent, 
iii,  620;  M*Micken  c.  Brent,  iii,  829. 

50.  On  the  plea  of  the  general  issue,  the  defendant  may  avail  himself  of  the  defence, 
that  the  parties  were  partners.    Noble  o.  Martin  et  al^  iv,  244. 

51.  A  plea,  that  the  time  when  the  debt  sood  on  became  due,  was  subsequent  to  the 
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commencement  of  the  action,  is  a  dilatory  exception,  and  cannot  be  put  in  afler  an  an- 
swer on  the  merits.     Ibid. 

52.  When  communication  is  mnde  to  a  partj  months  before  trial,  that  a  document  will 
be  introduced  and  relied  on  in  defence — he  cannot  object  that  he  was  surprised  by  its 
introduction.    6  Martin,  649;  4  N.  S.  277.    Tracy  v.  Toyes  ei  al,  iv,  272. 

53.  The  pleas  filed  by  the  defendant's  counsel  are  supposed  to  b6  so  with  the  assent  of 
the  client    Russell  et  ai.  v.  Ferguson,  iv,  339. 

54.  The  general  issue  denies  all  the  facts  in  the  petition,  and  the  legal  inferences  rc- 
Bulting  therefrom.    See  King  v.  Havard,  5  N.  S.  193;  5  Wheaton,  277.    Ibid. 

D.    Of  Evidence^  as  Admianble  under  Pleadings, 

1.  Where  petition  alleged  a  faithful  compliance  with  plaintiff's  part  of  the  contract, 
tnd  the  answer  denied  generally,  and  further  declared  that  plaintiff  himself  violated  it, 
defendant  under  such  pleadings  will  be  allowed  to  make  proof  of  particular  acts  of  plain- 
tiff in  breach  of  the  contract     Bethemont  v.  Davis,  i,  S45. 

2.  A  party  sued  for  giving  a  pass  to  the  plaintiff's  slave,  whereby  she  escaped,  may 
give  the  freedom  of  the  negro  in  evidence.    Brown  v.  Compton,  ii,  115. 

3.  If  a  slave  be  delivered  on  trial,  parol  evidence  may  be  received  to  show  under  what 
circumstances.    Nicholls  v.  Roland,  ii,  171. 

4.  Evidence  of  possession  admitted  though  the  survey  of  the  land  being  the  one  an- 
nexed  to  the  record,  was  made  without  notice  to  the  defendant  Daigre  v,  Richard,  ii, 
224. 

5.  If  the  plaintiff  declare  on  a  written  contract,  he  cannot  give  evidence  of  one  by 
parol.    Fisk  et  al.  e.  Cannon,  ii,  478. 

6.  The  allegation  that  a  slave  is  a  thief,  authorises  evidence  that  he  is  in  the  habit  of 
stealing.    Chretien  v.  Theard,  ii,  747. 

7.  In  a  suit  for  rescinding  the  sale  of  a  slave,  on  an  allegation  of  a  habit  of  running 
away,  the  deed  of  sale  of  the  defendant's  vendor  b  evidence  for  the  plaintiff.  Evidence 
of  the  slave  running  away  before  tlie  sale,  with  other  circumstances,  may  establish  the 
habit.    Sikes V.Allen  et  a/.,  ii,  761. 

8.  When  the  petition  charges  that  the  bond  sued  on  was  taken  according  to  law,  and 
it  is  set  forth,  and  made  a  part  of  it,  the  reading  of  it  cannot  be  objected  to,  on  an  alle- 
gation that  some  of  the  formalities  of  the  law  were  neglected.  Duchamp  et  al,  v.  Nichol- 
son, ii,  775. 

9.  A  party  who  alleges  that  writings  produced  against  him  are  forgeries,  is  not  obliged 
to  disavow  them  formally,  in  order  to  be  allowed  to  offer  evidence  of  the  fact  Gravier's 
Heirs  V.  Gravier,  iii,  65. 

10.  Under  a  plea  of  error,  evidence  may  be  given  that  an  account  which  the  maker  had 
against  the  payee,  was  omitted  in  the  settlement  on  which  the  note  was  given.  Ory  v. 
Winter,  iii,  296. 

11.  A  wife  cannot  offor  to  provoi,  without  having  pleaded,  that  the  note  was  given  for 
a  debt  of  her  husband,  and  not  for  her  benefit  Duinartrait «.  Deblanc  and  Wife,  iii, 
448. 

12.  An  allegation  that  it  was  in  the  defendant's  power  to  collect  money,  may  be  sup 
ported  by  proof  that  he  had  collected  it    Woodrow  o.  Hcnnen,  iii,  789. 

13.  In  a  suit  on  attachment  bond,  the  plaintiff  cannot  give  evidence  of  the  deterioration 
of  the  property,  without  having  alleged  it     Ponsony  v  Debaillon  et  aZ.,  iii,  824. 

14.  When  the  plaintiff  claims  damages  beyond  the  penalty  in  the  bond,  and  alleges  the 
attachment  was  commenced  with  a  view  to  harass  and  oppress  him,  the  defendant  may 
give  in  evidence  acts  of  tho  plaintiff  which  induced  a  belief  he  was  about  to  remove  the 
property.  And  in  every  case  the  obligee  in  the  bond  may  prove  these  facts,  which  pro- 
duced the  belief  that  the  defendant  in  attachment  was  about  to  leave  the  state.    Ibid, 

15.  What  others  said  at  the  time,  of  his  intention  to  remove,  may  be  given  in  evidence. 
Ibid, 

16.  If  the  defendant  plead  that  the  injunction  was  improperly  issued  by  a  judge  of 
another  district,  when  that  of  the  district  was  absent,  he  cannot  give,  in  evidence,  that  the 
plaintiff  is  without  title,  as  the  slave  was  brought  into  the  state  contrary  to  law;  for,  inas. 
much  as  possession  enables  plaintiff  to  maintain  the  injunction,  a  forfeiture  for  breach  of 
positive  law,  cannot  be  set  up  and  examined  collaterally  in  such  a  case  as  this.  Wells  v. 
Hunter,  iii,  852. 

17.  A  purchaser  at  a  sherifTs  sale  may  avail  himself  of  the  incorrectness  of  the  she- 
riff's declarations  at  tho  sale,  or  of  the  neglect  of  producing  the  parish  judge's  certificate, 
without  having  pleaded  it    Gardere  v.  Fisk,  iii,  885. 

•     18L  In  a  petitory  action,  where  fraud  is  not  alleged,  parol  evidence  cannot  be  given 
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that  a  deed  was  dated  at  another  day  than  that  which  it  purports.    Executors  of  Spriggr 
V.  Herman,  iv,  3d. 

19.  When  the  principal  appears  in  court  to  support  the  act  of  the  agent,  whatever  is 
evidence  against  the  latter,  is  evidence  against  the  former.  Thompson  e.  Chaveao,  iv, 
261. 

20.  Every  allegation,  on  which  a  prayer  for  judgment  is  grounded,  may  be  disproved. 
Kennedy  &,  Duchamp  v.  Develin,  iv,  4U3. 

21.  When  the  allegations  in  the  petition,  charge  that  tlie  sale  was  a  sham  one,  tDiifumt 
consideration,  Uie  admissions  and  declarations  ot  the  parties  to  the  act  of  sale,  going  to 
establish  an  express  agreement,  tiiat  the  thing  sold  should  be  returned,  on  the  vendor's 
repaying  the  price,  are  inadmissible  •videuce  to  prove  the  iraud.  Pulfrey*s  Syndic  v, 
Frangois  et  al^  iv,  589. 

22.  Evidence  going  to  prove  a  different  species  of  fraud  from  that  alleged  in  the  peti- 
tion, is  "inadmissible.    Ibid, 

23.  The  acts  of  a  party  subsequent  to  a  sale,  may  be  given^n  evidence  to  show  that 
such  sale  was  fraudulent     ReeU  v.  Knight,  iv,  512. 

24.  WHien  tiie  inquiry  is,  whether,  u  suie  was  bona  fide  or  not,  the  whole  conduct  of  tlie 
party  wliose  acts  are  assailed,  hrfore  and  after,  as  well  as  at  the  time  tiie  contract  was 
made,  may  be  inquired  into.    Ibid, 

See  EvmEMCE. 

E.    Ofiht  Contestaiio  Litis, 

1.  If  the  plaintiff  proceed  to  final  judgment  without  the  defendant  having  answered, 
and  without  having  taken  judgment  by  default,  the  final  judgment  will  be  set  aside,  as 
the  cotUestatio  litis  was  not  formed  by  the  pleadings.  Miles  v.  Oden  et  o/.,  iii,  813;  Dor- 
sey  el  al.  r.  Kirkland  et  al.,  iv,  518. 

2.  No  examination  of  tlic  merits  of  a  case  can  take  place  until  issue  bo  joined.    Thel 
contestaiio  litis  in  the  language  of  the  Code  of  Practice  is  the  foundation  of  the  suit. 
The  Spanifih  law  considered  it  the  raix  piedra  angular,  y  fundamento  deljvicio,  and  that 
no  jud|i:ment  was  valid  in  which  it  was  omitted.    Beatty  r.  Wright's  Estate,  iv,  245; 
Calvet  et  al.  v.  Culvet  et  al.,  iv,  524. 

F.    Of  Possessory  and  Petitory  Actions, 

1.  An  overseer  on  a  plantation  who  has  contracted  for  a  share  in  the  profits.  In  return 
for  his  labor,  on  being  turned  off  is  not  entitled  to  the  possessory  action.  Castancdo  o. 
Toll,  i,  504. 

2.  It  is  not  necessary  to  enable  the  court  to  decide  on  the  title  for  the  land,  that  there 
should  be  a  prayer  in  the  petition  to  be  put  in  possession.     Livingston  v.  Herman,  li,  40. 

3.  When  the  defendant  pleads  the  general  issue  and  docs  not  set  up  a  title,  the  plaintiff 
is  not  relieved  from  the  necessity  of  proving  a  legal  title  in  himself  by  sliowing,  that  the 
defendant  has  a  defective  one,  emanating  from  the  same  source  us  his  own.  Sassman  v, 
Sl  Aime  and  Wife,  i,  721. 

4.  By  our  law  alter  the  lessee  has  disclaimed  title,  and  called  in 'his  lessors,  nothing 
can  bo  tried  between  him  and  the  plaintiff  but  the  possessory  right.  Bayoujon's  Heirs  v, 
Cr  is  we  It,  iii,  521. 

5.  The  defendant  cannot  plead  title  in  himself  to  a  possessory  action.  Gayoso  v, 
Wikoff,  iv,  326. 

See  Sale,  G.  H. 

G.    Of  the  Hypothecary  Action. 

1.  **  In  real  actions,  where  there  are  two  or  more  persons  concerned  and  residing  In 
several  diestricts,  in  matter  of  partition,  mortgage  or  revindication  of  property,  the  judge 
of  the  place  where  the  property  is  situated  shall  have  cognisance  of  the  case.**  Daven- 
ports Heirs  V.  Furtier  el  aU  iii  fit^5. 

2.  Flttinliff  in  an  hypothecary  action  need  not  allege  ownership  in  defendant;  allega- 
tion of  possession  suffices.     Wulker  v.  Dunbnr,  iv,  89. 

3.  Tiie  third  possessor  is  boutid  by  the  wilVs  judgment  against  the  husband.  Pijean 
V.  Beard,  iv,  563. 

See  Executory  Process  and  Mortgage,  D. 

H.     Of  Suits  against  Several  Defendants. 

1.  If  there  are  several  defendi.nts,  and  they  plead  separately,  they  may  have  the  cause 
tried  seiiaruteiy,  but  if  they  go  t/>  trial  jointly,  and  suffer  a  verdict  to  be  given  againvt 
th(  m,  they  cannot  aflcrwards  objict  to  it  as  error.    Ser^  o.  Armitage  et  al.,  i,  750. 

2.  When  distinct  claims  against  distinct  defendants,  are  presented  together  to  a  jury, 
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and  they  6nd  generally,  the  Tordict  will  be  set  aside.    TlMNnpson  «.  Linton  el  «2.i  iii,  533. 
3.  After  dcfend«nt8  have  joined  in  their  answer*  they  cannot  be  permitted  to  aeyer  in 
their  defence.    Mathews  v.  Heirs  of  Dclaronde,  iv,  598. 

I.    Of  Consistent  and  Inconsistent  Demands  and  CumuUuion. 

1.  Where  two  suits  to  compd  a  **  forced  surrender"  are  carried  on  by  different  credi- 
tors  at  the  same  time,  the  order  of  a  stay  of  proceedings  made  on  the  second  application, 
does  not  estop  the  defendant  to  contest  the  legality  of  the  first  Ward  e.  Brandt  et  al,^ 
ii,  31. 

2.  It  is  not  sufficient,  that  the  facts  necessary  to  be .  stated  in  the  petition  to  create 
responsibility  as  heir,  establish  liability  as  maker  of  a  promissory  note,  tu  authorise  (be 
conclusion  that  defendant  was  sued  in  both  characters;  but  if  defendant,  sued  in  one 
character,  suffers  inquiry  to  prove  him  responsible  in  another,  judgment  will  be  given  in 
pursuance  of  the  proof.    John  Brown  et  aL  e.  Richardsons,  ii,  434 

3.  Several.creditors  st4nding  in  the  same  predicadheift,  and  seeking  the  same  relief^ 
may  join  in  one  application.    Pecquet  et  aL  v»  Golis,  ii,  SIO. 

4.  One  suit  may  be  brought  on  two  different  causes  of  action,  if  they  be  not  incon- 
sistent.   Cross  V,  Kichardson,  it,  671. 

5.  If  an  executor,  who  has  become  insolvent,  is  sued  in  the  court  of  probates  for  oolAi 
and  obligations  belonging  to  the  estate,  and  it  appears  he  has  transferred  them,  the. cause 
must  be  cumulated  with  the. proceedings  in  the  cencicrfo.    Taylor  v.  Hollander,  iii,  548. 

6.  The  cumulation  of  actions  is  tjie  forming  together  several  demands  against  the 
same  defendant;  the  bringing  two  demands  together  against  two  dLtlinct  defendants  is 
no  where  forbidden.    Lafoota  v.  PouU^  iii,  887. 

7.  If  the  plaintiff  bring  inconsistent  demands  in  different  actions,  he  may  renounce 
all  benefit  to  bo  derived  from  the  first,  in  the  court  wliere  the  second  is  pending,  and  pro- 
ceed with  tiie  last  instituted.    Adams  o.  Lewis,  iv,  291. 

8.  A  wife  may  cumulate  an  action  for  a  separation,  with  a  prayer  for  an  injonction  to 
stay  a  sale  on  a^./a.  against  her  husband.    Wrinckle  v.  Wrinckle  et  ml^  iv,  538. 

K.    Of  Practice  Generally, 

1.  If  petition  be  amended  by  inserting  the  plaintiff  *s  residence,  no  time  to  answer 
will  be  granted.    Sinnet  e.  MulhoUan  et  a^  i,  139. 

2.  On  a  rule  to  show  cause,  in  favor  of  a  police  jury,  for  expenses  incurred  in  repair- 
ing the  levee,  if  the  defendant  denies  every  thing  charged,  the  judge  cannot  proceed  to 
judgment  without  a  trial.    Syndics,  dec,  o.  Muyhew,  i.  235. 

3.  If  there  be  a  prayer  fur  general  relief  damages  may  be  ffiven  beyond  a  specific  sum 
prayed,  if  the  petition  shows  that  they  are. due.    Morgan  o.  M*Gowan,  i,  245. 

4.  If  either  party  dies  a  filer  the  contestatio  litis  t  his  attorney  ^hall  proacoate  it  to  judg- 
inent.    Rochon  o.  Montreuil,  i.  277. 

5.  The  misbehaviour  of  counsel  or  of  the  jury,  most  be  taken  advantage  of  by  a 
motion  for  a  new  trial.    Morgan  o.  Bell,  i,  302. 

6.  Plaintiff  may  be  allowed  to  discontinue  even  after  entering  on  the  trial;  and  a  dis- 
continuance leaves  to  the  party  the  right  of  supporting  a  new  suit  for  the  same  cause  of 
action.    Fcill  e.  Gillet,  i,  337. 

7.  Coo  tracts  which  are  founded  on  smuggling  transactions,  wherein  botli  parties  were 
concerned,  are  plainly  such  as  will  not  be  enforced  by  a  court  of  justice.  But  'the  de- 
fendant cannot  take  advantage  of  the  illegality  of  the  contract,  without  having  alleged 
it  in  his  answer.     Harvey  v.  Fitzgerald,  i,  501. 

8.  Inferior  courts  may  grant  leave  to  discontinue,  as  well  before  as  during  trial.  Hant 
V.  Morris  et  si.,  i,  525. 

9.  The  court  may,  in  its  discretion,  when  plainfift'^s  claim  is  not  eetablished,  give 
judgment  as  in  case  of  a  nonsuit    Abat  e.  |tion,  i,  598.' 

10.  On  a  rule  to  show  cause  why  an  order  sua»pending  an  order  of  seixure  and  sale 
should  not  be  set  oside,  the  merits  of  the  case  cannot  be  inquired  into:  irregulurity  in 
the  granting  the  order  alone  is  proper  to  be  inquired  into.     Abat  o.  Poyefarr^,  i,  650. 

11.  When  a  cai o  is  remanded  to  be  proceeded  on,  after  a  reversal  of  the  judgment, 
the  district  court  may  act  on  the  verdict  thcretoibre  rendered.    Muse  e.  Curtis,  i,  698. 

12.  If  a  filea  uf  prescription  be  received  at  the  trial,  the  party  pleading  it  most  lie  per- 
mitted to  submit  the  fact  of  his  possession  to  the  jury.     Porter  «.  Ougat,  i,  703. 

13.  A  party  has  a  right  to  have  spread  on  Ihe  record.<<  the  reasons  which  he  alleges  as 
ground  for  a  new  trial.    Livingston  v.  Herman,  i,  717. 

14.  If  A  ban  promised  B  to  do  a  certain  thing  and  fails  to  .do  it,  Coan  not  mjiintain 

Vot.  IV.— 67 


794  INDEX. 

an  aetion  for  the  breach  of  this  promise,  becaase  a  knowledge  of  this  proini«(e  was  the 
leadinf  motive  that  induced  him  to  contract  with  B.    Galea's  Heira  v.  Penny,  i,  718. 

15.  When  defendant  pleads  the  eeneral  iaaue,  and  does  not  aet  np  a  title,  the  plaintiff 
is  not  reliered  from  the  necessity  of  provinf  a  legml  title  in  himself  by  showing  that  de- 
fendant has  a  defective  one  emanating  from  the  same  soarce  as  his  own.  Sasaman  o. 
St  Aim^  and  Wife,  i,  721. 

16.  If  it  be  doubted  which  of  the  partiea  introdoced  a  docament  below,  the  Sapreoie 
Court  will  prcaome  it  introduced  by  him  whose  interest  it  was  to  do  so.    IM. 

17.  If  the  defendant  sued  on  an   appeal  bond,  in  the  court  in  which  it  was  given, 
-  crave  oyer,  and,  the  copy  being  tendered  to  his  counsel  •and  refused,  the  bond  is  spread 

on  the  record,  thia  will  suffice.     Dossuau  cl  al.  v.  Rilieux,  i,  731. 

18.  The  proceeding  by  motion  against  bail  ia  in  ita  nature  an  original  action,  and  he 
is  entitled  to  a  trial  by  jury.    Labarre  e.  Fay*s  Bail,  i,  746. 

19.  A  party  can  not  complain  of  the  withdrawing  of  a  paper  which  has  been  received 
in  evidence,  l[  he  accompanie^his  objection  by  the  dedaimtion  thai  he  does  not  intend 
to  make  use  of  it    Livingston  v.  Herman,  ii,  40. 

SO.  The  sheriff  *s  return  u  not  open  for  amendment  during  the  pendency  of  a  strit  on 
the  sttachment  bond.  The  latter  ia  not  a  continuation  of  the  former  case.  Hatton  e. 
SUllwell,  ii,  76. 

21.  Where  an  endorser  was  sued  on  the  protest  for  nonoicceptance,  in  order  to  compel 
him  to  give  afcurity,  and  afterwards  on  the  protest  for  non-payment,  and  there  was  jndg. 
roent  in  the  latter  suit:  BM^  that  the  endoraer  could  not  be  condemned  to  pay  even 
coata  on  the  firat  case,  afVer  payment  of  the  jndgment  in  the  second.  The  court  cited 
Pilot  e.  Faurie,  3  Martin,  83,  383.    Bolton  et  al  e.  Harrod  et  si,  i,  77. 

22.  A  party  who,  without  opposition,  suffers  evidence  to  go  to  the  jury,  on  a  fact  not 

•  put  in  iasue,  is  bound  by  their  decision  on  it    M'Micken  v.  Brown,  iii,  756. 

23.  It  is  no  defence  to  an  action  on  that  part  of  the  Black  Code  which  forbids  the  sale 
>  of  spirita  to  slaves,  dec,  that  the  defendant  did  not  know  the  negro  to  be  a  slave.    Delery 

V,  Mornet,  ii,  164. 

24.  If  a  claim  be  made  in  one  capacity,  and  proved  to  be  due  in  another,  the  court 
will  give  judgment  on  the  merits,  if  the  adverse  party  makes  no  objection.  Flogny  e. 
Adams,  ii,  234. 

25.  The  party  fVom  whom  land  ia  recovered,  ought  to  be  charged  for  the  use  and  oc- 
cupation, from  the  day  of  the  legal  demand.    WaUh  v,  Collins,  ii,  239. 

26.  The  petition  and  answer  not  making  up  any  conflict,  there  shonM  be  verdict  for 
defendant    Guilbert  o.  De  Verboia,  ii,  395. 

27.  If  judgment  has  been  given  against  one  of  the  co-parlnera  in  a  abler  state,  and 
the  plainiiff  sues  another  partner  in  this,  he  cannot  recover  but  on  terms.    Bryant  ef  «Z. 

.  e.  Dunacth  et  al^  ii,  497. 

28.  The  defendant  cannot  attack  the  title  under  which  he  claims.  Crane  et  aL  e. 
Maraholl,  ii,  550. 

29.  Where  a  party  submits  certain  pointa,  as  involving  fuesCtons  of  law,  to  be  de- 
cided by  the  couit,  the  facts  involved  in  those  points  are  to  be  taken  for  granted. 

If  parties  on  going  to  trial  agreee  on  certain  facts,  and  proceed  to  investigate  those  on 
which  they  differ  before  the  jury,  the  duty  of  the  court  is,  alter  a  verdict  haa  established 

•  the  contested  facts,  to  take  them  together  with  those  agreed  on,  and  pronounce  their 
judgment  on  llie  whole  caae.    Golis  v.  His  Creditors,  ii,  612. 

30.  If  a  suit  be  brought  on  a  bill  of  ezchangf,  and  defendant  plead  that  this  same  bin 
as  between  the  same  partiea  is  the  subject  of  a  judgment  in  New  York:   Held,  that  this 

.  judgment  roust  be  taken  to  have  merged  the  right  of  action  on  the  bill  in  Itself  and  de- 
stroyed it:  hence  no  replication  on  part  of  plaintiff  here,  on  the  merits  of  the  original 
■  case,  will  be  heard.    Mackee  et  aL  v,  Cairnes  et  a2.,  ii,  754. 

31.  No  action  can  be  maintained  on  a  corrupt  bargain.    Mulhollan  v.  Voorhics,  iii.  16. 

32.  A  denial  that  the  plaintiff  performed  one  part  of  his  contract  ia  not  an  admiasion 
that  he  performed  the  rest,  if  this  denial  follows  the  general  iasue.  Cornell  and  Wife  e. 
Hope  luHursnoe  Company,  iii,  73. 

is.  The  neglect  of  one  party  to  prove  whnt  is  eseential  to  his  recovery,  is  not  cored 
by  the  evidence  of  the  other  leaving  the  fact  doubtful.    Ibid, 

34.  The  allegata  and  probata  must  agree.    White  et  al.  e.  Noland,  iii,  186. 

35.  A  auit  dismissed,  is  the  same  as  if  it  had  never  been  instituted.  Garderre  e.  Fini* 
cbcr  et  ei.,  iii,  319. 

36.  A  petition  to  remove  a  case  to  the  court  of  the  United  States  need  not  be  filed  per- 
sonally.   Fisk  V.  Fisk,  iii,  434. 
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37.  The  party  is  not  predaded  by  the  acts  of  the  attorney,  appointed  by  the  court  to 
dfjfond  him  in  his  abtence.    Ibid, 

38.  If  the  endorser  of  a  note  plead  the  general  inue,  want  of  notice  and  fraud,  his 
oonnael  has  not  the  right  of  opening  the  case  to  the  jury.    Abat  e.  Sigura,  iii,  456. 

39.  Tlie  plaintiff  may  at  any  time  pray  a  discontinuance.    Hunter  v.  Smith,  iii,  491 . 

40.  The  eipiration  of  the  office  of  a  curator,  does  not  prevent  the  execution  of  a  writ 
issued  in  his  name,  while  be  legally  represented  the  estate.  Roberts  17.  Kitchen,  et  ai, 
iii,  602. 

41.  The  action,  by  a  workman,  for  the  price  of  a  boat,  cannot  be  defeated  by  showing 
that  there  is  a  suit  pending  against  him  for  damages  in  another  state.  Commandeur  v. 
Russell,  iii,  616. 

4d.  A  case  is  prematurely  heard  on  the  merits  when  all  proper  parties  are  not  not!* 
fied,  and  judgment  by  default  taken,  or  issue  joined.    Bird  v.  M*Micken,  iii,  639. 

43.  The  endorsee  need  not  give  notice  to  the  maker  of  the  timnsfer  of  the  note  on 
which  suit  is  brought    Dicks  d  aL  o.  fiarton,  iii,  698L     ' 

44.  A  creditor,  who  has  compelled  bis  debtor  to  give  surety  before  the  debt'was  paya- 
ble, most  afterwards  proceed  against  him  by  suit  in  the  ordinary  way.  Overton  v.  Uer- 
vais,  iv,  1 15. 

45.  When  the  purchaser  at  sheriff's  sale  intervenes  to  maintain  the  validity  of  it,  the 
court  may  order  him  to  restore  possession.    Thompson  v,  Cbaveau,  iv.  361. 

46.  The  use  of  a  common  law  denomination  of  a  process  does  not  necessarily  iotro- 
dooe  the  English  practice,  such  as  eapas  ad  $ati8facUttdum,    Abat  v.  Whitman,  iv,  194, 

47.  When  the  plaintiff  recovers,  but  is  directed  to  pay  a  sum  of  money  before  he  can 
enter  on  the  premises,  a  certain  time  will  be  ffxed  for  the  payment  thereof,  and  in  default 
of  his  doing  so,  execution  may  issue  against  him.    Daquin  etaL  v,  Coiron  et  ei.,  iv,  635. 

48.  In  sction  against  a  defendant  for  fraud,  which  is  personal  to  himself,  it  is  unne- 
cessary to  join  others  in  the  action,  who  were  owners  of  the  thing  add,  and  about  which 
the  fraud  is  alleged  to  have  been  committed.    Rousseau  et  oL  v.  Daysson,  iv,  513. 

49.  In  a  suit  on  a  promissory  note,  the  nature  of  the  action  is  not  changed  by  an 
amendment,  which  alle^  a  different  consideration  from  that  originally  set  forth.  Hughea 
V.  Harrison  and  Wife,  iv,  522. 

50.  If  the  defendant  relies  in  his  answer  on  special  pleas  alone,  there  is  no  need  of 
any  proof  of  the  allegation  in  the  petition.    M'Neil  v.  Coleman,  i,  644. 

PRESCRIPTION. 

A.  Of  the  Prftcription  by  whieh  Property  ie  acquired, 

B.  O/  the  Pretcriftion  by  which  Actions  are  barred, 

C.  O/  the  time  when  PreeeriptUm  begino  to  run,  and  the  Cau$e$  which  interrupt  and- 
repel  it, 

D.  Of  Preecription  gtneraUy, 

A.    Of  the  Preocription  by  which  Property  i$  acquired, 

1.  Land  not  susceptible  of  alienation,  cannot  be  acquired  by  prescription.  Mayor  e. 
Magnon,  iv,  3. 

2.  The  testator's  ooncubine  may  prescribe  under  his  will  against  his  brothers  and  sls- 
tars.    Carrers  Heirs  v.  Cabaret,  i,  o7?. 

3.  The  purchaser  of  the  real  estate  of  a  minor  cannot  avail  himself  of  the  prescrip- 
tion brevi  lemjions,  if  all  the  legal  formalities  were  not  observed  in  the  sale.  Fran^oise 
e.  Delaronde,  i,  674. 

4.  If  a  slave  be  claimed  by  prescription,  the  questif>n  is  to  be  examined  according  to 
the  laws  of  the  country  in  which  he  was  thus  acquired.    Broh  v.  Jenkins,  ii,  20. 

5.  A  statute  of  limitations  vests  the  property,  when  it  prevents  the  former  owner  from 
recovering  the  thing,  in  consequence  of  a  continued  adverse  possession.  It  is  like  the 
ueucapio  of  the  Roman  law.    Jbid, 

6.  in  order  that  the  possessor  may  unite  the  possession  of  his  predecessor  to  his  own, 
that  of  the  latter  must  have  been,  first,  in  good  faith  and  under  color  of  title;  secondly, 
it  must  be  continued  and  without  interruption;  thirdly,  it  most  be  that  which  the  pes- 
sessor  had  at  the  moment  of  the  tradition.    Innts  v.  Miller  et  oi.,  ii,  99. 

7.  Digging  a  canal  and  foiling  trees  are  not  such  acts  of  pcesession  as  may  be  the 
basis  of  the  prescription  of  thirty  years.    Macarty  e.  Foocher,  ii,  273. 

8.  If  there  be  error  on  the  part  of  the  vendor  in  delivering,  and  of  the  vendee  in  takingi 
posaessioo  of  land,  the  latter  cannot  hold  by  prescription.    Babineau  e.  Cormier,  ii,  518. 

9.  A  sale  not  signed  b^  the  vendor,  cannot  be  the  basis  of  the  prescription  often  yean. 
Bonne  etaL  v.  Powers,  iii,  127. 
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.10.  In  praieripfiob,  ^ju9t  title  it  necetsarily  the  basis  of  geod  faith.    Pnd, 

11.  Ten  years  is  the  period  of  prescription,  where  the  possessor  claims  hj  a  title  ad- 
Ttrse  to  the  petitioners.    L.  &  F.  Frique  v.  Hopkins  H  al^  iii,  373. 

12.  It  is  sufficient  lor  the  pKscription  longi  lemforiM,  that  the  barer  be  in  ^ood  faith. 
IbiiL 

13.  If  the  title  be  null  in  itself,  or  dtsdosos  facts,  which  show  the  rendor  has  do  title, 
the  bayer  cannot  plead  this  prescription.    Ibid, 

14.  An  order  to  record  a  will,  will  enable  a  party  to  plead  prescription  under  it  Clark's 
Heirs  v.  Barham^s  Heirs,  iii,  397. 

15b  The  ri^t  of  pre-ennpticm  accorded  b^  the  act  of  ooni^ress  of  1814,  is  not  soch  a 
title  as  enables  the  settler  to  plead  prescription  before  the  time  he  purchases.  Mllligan^s 
H^rs  •.  Hargrove,  iii,  836. 

16.  Those  who  hoM  without  title,  cannot  plead  less  than  thirty  years  actual  possession. 
Mses  9.  HiUard*s  Heirs  ei  aL,  iv,  254. 

17.  The  prescription  of  ten  years  must  bo  on  a  just  title.  Plauche  et  mL  o.  Grarier 
citfi.,iT,33a 

See  FancumoN  GsKBaAiXT. 

B.    Of  the  Preecription  ky  tohieh  AelionM  mre  barred* 

1.  If  defendant  plead  prescription,  he  cannot  be  compelled  to  answer  on  oath  whether 
hfi  has  pitid  the  debt.     Burke  e.  Flood,  i,  389. 

3.  An  action  of  partition  is  prescribed  by  the  lapse  of  thirty  year*  only.  Gravier  et  ml, 
«•  liivingskm  et  si.,  i,  485. 

3.  The  action  tM^fSeUmi  te&tmnenH  is  barred  by  the  lapse  of  five  years.  Carrel's  Heirs 
n.  Cabaret,  i,  572. 

.  4.  The  eontinuity  of  serrice  of  a  domestic,  till  within  a  short  time  prerioas  to  the  suit, 
rppets  the  plea  of  prescription.    Viens  v.  Brickie,  i,  6ll. 

5.  In  a  redhibitory  action  brought  to  rescind  a  contract  of  sale  of  certain  slaves,  and  al- 
Itgtng  fraud  against  the  seller,  to  which  defendant  pleaded  prescription  and  the  general 
issue,  the  lapse  of  one  year  from  the  date  of  the  salo  does  not  ibrm  a  bar  to  the  action  as 
established  by  the  Civil  Code,  358,  art.  75,  where  the  plaintiff  proves  the  absence  of  the  d^ 
tedant  from  the  state,  for  about  eight  months  of  the  foil  year,  which  commenced  with 
the  sale  and  expired  about  a  month  before  suit.  Conlm  noa  vakntem  agere  won  eurrit 
preeeriptio,  is  recognised  by  the  Spanish  law.    Morgan  o.  Robiosoo,  iif  2S4. 

6.  Prescription  cannot  be  first  pleaded  in  the  Supreme  Court.  Boudreau  o.  Boudreao, 
ii,383. 

7.  Prescription  in  redhibitory  actions  runs  from  the  time  the  defects  in  the  »\ave  are 
known  to  the  purchaser.    Reynaud  dc  Socko  o.  Guillotte  A,  Boisfoniafoe^  ii,  AA\, 

8.  An  action  of  trespass  is  prescribed  by  one  year.    Doliole  v.  Morgan,  ii,  580. 

9.  The  prescription  of  three  years  bars  an  attorney's  action  fbr  services;  Fsrlida  3,  6, 
14;  nor  is  this  law  repealed  by  the  general  provision  of  the  Civil  Code.  The  case  of  Cor- 
nell V.  Livingston,  2  Martin,  rc4&rmed.  Morse  o.  Brandt  ii,  729;  Howe's  Heirs  o. 
Brent,  iii,  828. 

10.  Prescription  is  never  plo&dable  to  a  claim  of  freedom.  Delpbine  v.  Deveze,  ii, 
769. 

11.  Possession  cannot  be  pleaded  against  the  public,  nnleas  it  b  immemorial.  Alhu^d 
11.  lioban,  iii,  90. 

12.  An  action  for  damages  done  to  goods  on  board,  is  not  barred  by  the  prescription 
of  one  year.    Jordan  v.  White,  iii,  315. 

13.  An  action  against  a  sheriff,  for  taking  an  inonfBcieilt  bond,  is  barred  by  the  ore- 
scription  of  a  year;  negligence  and  malfeasance  of  public  officers  come  within  the  defi- 
nition  of  ^iMrst  offence.    Semple  e.  Buhler,  iv,  106. 

14.  The  action  for  an  illegal  return  is  barred  by  one  year.  Fisk  e.  Browder  et  o/.,  iv, 
118. 

15.  The  piescripfion  of  the  action  of  a  party,  injured  by  a  false  return,  runs  from  the 
return.    Balfour  n.  Browder,  iv,  124. 

16.  The  sheriff  who  executes  a  writ  of  dislrtngos  to  compel  obedience  to  a  mandamns, 
ordering  the  rity  council  to  admit  a  member  whom  they  do  not  think  duly  elected,  is  a 
trespasser.     Mayor  et  aL  v.  Morgan,  iv,  131. 

17.  A  claim  for  rent  is  barred  by  the  prescription  of  five  yearsi  Mayor  et  «I.  ».  Hen- 
nen,  iv,  1. 

18.  A  suit  to  set  sside  a  mortgage  injurious  to  creditors,  is  prescribed  by  the  same 
limitatton  of  time  as  suit  to  avoid  aoy  other  contract.    Avart «.  His  Creditors,  iv,  606. 
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19.  A  rait,  by  a  creditor  to  aToid  a  nle  in  fraud  of  hia  righta  by  hia  debtor,  is  pro- 
acribed  by  ooo  year.    Rivaa  v.  Gill,  iv,  661. 

C.    Of  the  time  when  Preeeription  hegine  to  J?ttn  and  of  the  Cau$e$  lohieh  Interrupt  or 

Repel  it. 

1.  In  order  that  the  prcacription  which  does  not  run  agiinst  minora  may  also  be  sas* 
pended  in  favor  of  the  co-intereated  who  are  of  age,  their  claim  roust  be  iodlTisible. 
O^Connor  et  a/,  o.  Barre,  i,  144. 

3.  The  renewing  of  a  note  interrnpta  prescription.    Tarpin  t.  Creditors,  ii,  25. 

3.  in  a  redhibitory  action  brought  to  reacind  a  contract  of  sale  of  certain  slaTes,  and 
alleging  fraud  against  the  seller,  to  which  defendant  pleaded  prescription  and  the  general 
issue,  the  lapse  of  one  year  from  the  date  of  the  sale  does  not  form  a  bar  to  the  action  aa 
established  by  the  Civil  Code,  358,  art  75,  where  the  plaintiff  proves  the  absence  of  the 
defendant  from  the  state,  for  about  eight  montha  of  the  full  year,  which  commenced  with, 
the  aalo  and  expired  about  a  month  before  auit  Contra  non  valentem  agere  non  currit 
prescription  is  recognised  by  the  Spanish  law.    Morgan  v,  Robineon,  ii,  2^. 

4.  The  prescription  of  four  years  against  minors,  runs  only  ogainst  them  for  those  acts, 
where  the  forms  of  law  have  been  pursued  in  the  alienation  of  their  property.  Gayoso  de, 
Lemos  o.  Garcia,  ii,  469. 

5.  Piescription  in  redhibitory  actions  runs  from  the  time  the  defects  in  the  slave  are. 
known  to  the  purchaser.    Reynaod  Sl  Sucko  e.  Guillotte  &,  Boisfontaine,  ii,  441. 

6.  Debt  doe  on  a  condition,  prescription  does  not  begin  to  run  until  the  condition  is 
accomplished.    Lechangeur  e.  Gravier's  Heirs,  ii,  737. 

7.  Prescription  is  interrupted  by  an  action  wherein  plaintiff  waa  noneuUed,  Chretien 
e.  Theard,  ii,  747. 

8.  Prescription  is  not  interrupted  by  filing  the  petition,  bat  by  its  service.  Bonnet  et 
al,  V,  Ramsay,  iii,  776. 

9.  The  right  of  pre-emption  accorded  by  the  act  of  oongresa  of  1814,  is  not  such  a 
title  aa  enables  the  settler  to  plead  prcacription  before  the  time  he  purchases.  Mulligan's 
Heira  e.  Margrove,  iii,  861. 

D.    Of  Prescription  Generally, 

1.  Settlera  coming  within  the  purview  of  the  act  of  congress  of  the  2d  of  March,  1805, 
may  preacribe  from  the  day  that  they  were  embraced  by  th^  dispositions  of  that  law. 
King  et  al,  v,  Martin,  i,  358. 

2.  Prescription  is  presumed  to  be  waived  when  not  pleaded.  Brown  et  al.  o.  Duplan* 
tier,  ii,  465. 

3.  Proscription  does  not  run  against  him  who  can  not  sue.  Hernandez  et  al,  v,  Mont- 
gomery, ii,  697. 

4.  rurchasers  under  the  same  title,  without  partition,  cannot  prescribe  against  each 
other  by  the  lapse  of  ten  years.    Broussard  v.  Duhamel,  iii,  6. 

5.  Prescription  does  not  run  against  the  wife  in  Avor  of  the  purchasers  of  her  pro* 
perty,  although  aeparated.    Prudhomme  o.  Dawson  et  al,,  iii,  48. 

6.  Possession  cannot  be  pleaded  against  the  public,  unless  it  is  immemoriaL  AUard 
et  oL  V,  Lobau,  iii,  90. 

7.  Acts  of  limitation  do  not  apply  to  matters  which  are  presented  as  exceptions.  Bush- 
nell  «.  Brown's  Heirs,  iii,  370. 

8.  The  lex  fori  regulates  the  plea  of  prescription.  Union  Cotton  Manufactory  v.  Lob* 
dell,  iv,  171. 

9.  Prescription  does  not  run  against  one  who  cannot  sell.  Ayraud  e.  Babin's  Heir% 
iv,  321. 

PRIORITY  OF  THE  UNITED  STATEa 

1.  The  United  States  have  no  lien  for  debts  doe  them.  They  have  onlv  a  right  to 
priority  of  payment  out  of  funds  in  the  hands  of  the  representative  of  tne  insolvent, 
Jackson  v.  Oddie,  ii,  538. 

3.  The  United  States  have  not  a  preference  in  an  insolvent  estate  above  the  mortgage 
creditor.    United  States  et  al,  v,  Hawkins's  Heirs,  iii,  308. 

3.  According  to  the  technical  rules  of  the  law  of  Louisiana,  the  mortgagee  has  a  right 
to  the  property  of  the  mortgaged;  and  there  is  no  difference  between  his  claims  when  op- 
posed to  the  United  Statee,  and  those  of  a  mortgagee  at  common  law.    Ibid. 

4.  The  United  States  have  no  privileged  claim  on  the  property  of  a  firm  of  which  their 
debtor  is  a  member,  till  the  debts  of  the  firm  be  paid.  The  United  Statas  «.  Bankis's 
Executor,  iii,  662. 

67* 


Tt9  INDEX. 

FRIflON  BOUNDS  BOND. 

1.  The  words  of  a  priiion  bound  bond  need  not  be  esseDtially  ihb  same  as  those  of  the 
form  in  the  act.    Bryan  9.  Tambull  et  aZ.-,  iv,  446. 

2.  The  sureties  on  it  cannot  discharge  ihoniselves  by  surrendering  the  principal.    Ibid. 

PRIVILEGE. 

A.  The  Wife*8,^Bee  Moktgagb,  B.  1. 

B.  Of  the  Registry  of  Privileges. — See  Moktgage,  C. 

C.  OfPrwiiege  OtneraUy, 

1.  An  attorney's  privilege  for  fees  on  the  estate  of  an  insoWcnt,  extend  to  tax  fees  only. 
Morse  e.  Syndics  of  Williamson  &  Patten,  t,  124. 

2.  Vendor's  privilege  will  be  postponed  until  law  charges  are  paid.  Delor  o.  Monte* 
gut's  Syndics,  i,  402. 

3.  Taxed  costs  of  every  kind  are  privileged.    Turpin  v.  His  Creditors,  i,  539. 

4.  Factors  have  a  lien  for  all  sums  advanced  by  them.  Rogers  et  al,  o.  Torrey,  i,  619; 
2  Patterson  o.  M'Gabey,  i,  668;  2  Kirkman  v,  Hamilton  et  al.,  i,  728;  Canfield  ». 
Itt'Laughlin,  i,  730. 

5.  If  cotton  be  sold,  payable  in  two  days,  and  the  vendee  instantly  procures  advances 
thereon,  delivering  it  to  the  lender  who  ships  it  in  his  own  name,  the  vendor  can  not 
claim  it  without  refunding  the  sum  advanced  and  charges.    JbitL 

6.  Both  by  the  Civil  C^o  and  the  Spanish  Commercial  law,  vendors  of  movable  goods, 
unpaid  for,  retain  a  privilege  on  them  so  long  as  they  remain  in  the  possession  of  the 
buyer.    Hobson  et  al,  v,  Davidson's  Syndic,  i,  ^8. 

7.  If  the  lessee  gives  his  notes  for  rent,  and  afterwards  fails,  the  landlord  has  a  privi- 
lege on  the  goods  in  the  house.    Paulding  o.  Ketty  et  al..  Syndics,  i,  713. 

8.  In  case  of  the  insolvency  of  an  attorney  at  law,  no  privilege  exists  in  favor  of  the 
client  for  money  in  his  hands.    Durnford  o.  Segher's  Syndic,  ii,  6w 

9.  In  case  Of  insolvency,  the  vendor  has  a  privilege  on  the  proceeds  of  the  movable  sold 
by  him,  which  is  in  the  debtor's  possession  at  the  time  of  failure,  and  has  been  disposed 
of  by  the  syndics.    Millaudon  o.  New  Orleans  Water  Company,  ii,  192. 

10.  Persons  sending  property  to  be  sold  on  commission,  have  not  a  privilege  (or  the 
debt  which  arises  from  the  goods  being  sold,  in  case  the  proceeds  cannot  be  traced  and 
identified,  in  the  insolvent^  hands.    Ibid, 

11.  The  law  gives  a  mortgage  on  the  estates  of  those  who  intermeddle  in  the  adminis- 
Iration  of  absent  persons'  property,  not  on  those  who  administer  it  under  authority  from 
the  proprietor.  Quaere — whether  the  absent  persons,  alluded  tO|  are  not  those  who  are 
declared  absent.    Ward  v.  Brandt  et  al..  Syndics,  ii,  212. 

12.  The  foreman  of  a  tailor  has  not  a  privilege  for  his  salary.  Gens  de  sermcs  are 
domestics.    Lauran  etal  v.  Hotz,  ii,  417. 

13.  An  agent  has  a  lien  on  goods  placed  in  his  hands  for  sale,  which  is  not  lost  by 
depositing  them  in  the  hands  of  a  third  person  with  notice  of  liis  claim.  Ganscfbrd  o. 
DuUllet  et  al.,  ii,  456. 

14.  If  notes  are  placed  in  a  man's  hands  for  collection  and  to  secure  him  for  advances 
made  and  to  be  mode,  he  may  resist  a  demand  of  them  till  he  be  indenmified.  King's 
Curator  «.  Osborne  et  al.,  ii,  651. 

15.  A  teacher  in  the  insolvent's  school  is  not  among  the  gens  de  service,  and  hence 
has  no  privilege  for  his  wages.    Labat  v.  Labat's  Syndics,  ii,  771; 

16.  A  person  who  is  a  partner  of  the  defendant,  in  a  particular  adventure,  for  which 
he  has  advanced  the  funds,  will  have  a  preference,  on  the  object  of  such  adventure,  over 
attaching  creditors  of  defendant    Purdy  et  al.  v.  Hood  et  al.,  iii,  686. 

17.  Privilege  of  material-men  and  workmen.    See  Undertakers. 

Overseers  have  not  the  privilege  of  domestics,    M*Nult  v.  Boycc's  Syndic,  iii,  851. 

18.  He  who  has  a  superior  privilege,  cannot  prevent  a  sale,  but  must  exercise  his  privi- 
lege on  the  proceeds.    Casson  v.  Louisiana  State  Bank,  iv,  241. 

19.  A  contractor  employed  to  improve  a  lot  of  ground  acquires  a  privilege  for  the  value 
of  the  amelioration.  See  Louisiana  Code,  art  3216;  Parker  v.  Walden,  6  N.  S.  713. 
M'Nair  v.  Richardson  et  al.,  iv,  138. 

20.  A  judicial  sale  to  enforce  the  payment  of  the  first  instalment  is  necessary  to  pro- 
tect the  vendee  against  the  vendor's  privilege  for  subsequent  ones.    Ayraad  9.  Babin's 

Heirs,  iv,  321. 

21.  A  resale  and  delivery  by  a  purchaser  destroys  the  privilege  of  his  vendor  on  tht 
property  so  resold.    Wiliard  v.  Parker,  iv,  326. 
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FROMl^LGATION. 

1.  Acts  of  le^fislfttare  are  not  in  force  until  after  promalgation.  St  AtmI  «.  Wetni' 
prender,  i,  334. 

2.  The  publication  of  the  State  Gazette  is  not  a  promulgatton  of  the  acts  of  the  legis- 
lature,  pursuant  to  the  provisions  of  the  Louisiana  Code,  arts.  4, 5,  6, 7.  Jewett  v.  DaTis^ 
iii,  608. 

3.  Three  days  after  the  laws  are  sent  to  the  clerk  of  the  parish  in  which  the  seat  of 
goYernment  is  held,  they  are  to  be  considered  in  force  there,  and  thence  in  the  other 
parishes  at  the  interval  of  one  day  for  e^rery  four  leagues,  according  to  the  sixth  article  of 
the  new  Code.    Ibid. 

4.  The  Louisiana  Code  obtained  the  force  of  law  in  the  city  of  New  Orleans  on  the 
dOth  of  May,  lf%2o;  it  was  most  probably  received  in  the  parish  of  West  Feliciana  before 
the  month  of  November  of  that  year.    Fisk  o.  Browder  et  ai.,  iv,  118. 

PROVISIONAL  SEIZURE. 

A  privilege  creditor  has  a  right  to  a  provisional  seizure.  The  seizure  accorded  by  ar- 
ticles 284  and  2^5,  Code  of  Practice,  is  not  limited  to  caaes  in  which  the  pledge  was  in 
possession  of  the  creditor.    Adams  e.  Lewis,  iv,  193. 

PUBLIC  THINGS. 

1.  Public  places  cannot  be  appropriated  to  private  use;  and  if  the  Spanish  governmeat 
had  given  away  such  places,  such  grants  might  be  declared  void.  Mayor,  dtc  v.  Met- 
zinger,  i,  125, 

2.  Any  inhabitant  has  the  right  to  forbid  the  erection  of  houses,  or  other  edifices  on 
public  places.    Mayor,  &c.  of  New  Orleans  e.  Gravier,  ii,  253. 

3.  And  in  a  suit  already  commenced  by  the  corporation  of  a  city,  he  may  intervene 
and  uree  his  private  right  to  strengthen  that  set  up  by  tho  public    Ibid, 

See  Roads  and  Lcybss. 

RAPIDES. 

Ray's  ferry  recognised  as  the  limit  of  the  Spanish  poet  of  Rapides.  Baldwin  e.  Staf- 
ford et  al^  ii,  113. 

RATIFICATION. 

1.  When  one  has  acted  without  previous  authority  for  another,  the  ratification  of  his 
acts,  when  not  express,  is  a  mere  legal  presumption  arising  from  some  actt)f  tho  princi- 
pal relatmg  to  the  business:  his  refusal  to  ratify  destroys  Uie  presumption.  Mayor,  &.C. 
e.  Hunter,  ii,  273. 

2.  The  receipt  by  the  owner  of  the  price  of  the  slave  sold  by  an  agent  is  a  ratificatioa 
of  the  sale.    Adams  e.  Gainard,  iv,  227. 

3.  The  ratification  of  a  void  contract,  cannot  affect  the  interest  of  third  parties.  Bmr- 
roughs  V,  Jayne  et  al^  iv,  280. 

RECONVENTION. 

1.  Damages  for  an  injury  cannot  be  claimed  in  reoonventlon,  one  year  after  ita  inflic- 
tion.   Ritchie  «.  Wilson,  iii,  167. 

2.  The  nature  of  the  plea  of  reconvention.  The  plaintiff  against  whom  a  plea  of  re- 
convention is  filed  cannot  discuntinuc    Lanusse's  Syndics  e.  Pimplenella,  iii,  346. 

3.  Reconvention  may  be  pleaded  in  a  supplemental  petition,  when  the  defendant  has 
set  up  a  reconventional  demand,  superior  in  amount  to  the  sum  claimed  in  the  petition, 
and  this  does  not  conflict  with  the  ancient  law  of  this  country,  that  reconvetUitm  is  rwt 
permitted,    Parker  o.  Starkweather,  iv,  81. 

.  4.  Damages  claimed,  as  growing  out  of  proceedings  originating  in  the  same  demand 
may  be  the  object  of  reconvention,  as  in  this  case,  damages  suffered  by  the  owners, 
through  an  attachment  issued  by  the  overseer  of  his  plantation  for  the  same  cause  of 
action  as  the  present  suit.    Boyd  v.'  Warfield,  iv,  109. 

5.  He  who  reconvenes  is  considered  as  a  plaintiff,  and  a  finding  in  his  favor,  without 
limitation,  must  be  viewed  as  embracing  his  whole  claim,  Orleans  Navigation  Company^ 
v»  Btngay,  iv,  116b 

6.  An  unliquidated  demand  cannot  be  pleaded  in  compensation,  but  may  in  reconven 
tion.    This  was  decided  in  Agaisse  et  oL  v.  Guedron  et  a^.,  2  N.  S,  73.    Bj  Code  of 
Practice,  art  374-377,  demands  in  reconvention  are  req^uired  to  be  connected  with  the 
original  demand*    Montgomery  n,  Russell,  iv,  246. 
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7.  If  there  be  a  demand  in  reconvention,  plaintiff  cannot  diimiss  the  suit,  bo  aa  to  pre- 
vent tlie  defendant  haviD|r  judgment  againat  him,  bat  he  may  waive  benefit  to  bo  derived 
from  it    Adams  v.  Lewis,  iv,  291. 

8.  Reconvention  most  be,  on  matter  neccssarilj  connected  with  his  claim.  Code  of 
Practice,  375.    Lacosta  o.  Bordcre  et  al^  iv,  338. 

9.  A  party  imprisoned,  sued  to  make  a  sarrender,  may  reconvene  the  plaintiff  in  da- 
mafes  for  wrongful  imprisonment.    Abal  o.  Holmes,  iv,  461. 

10.  Payment  of  a  debt  cannot  be  pleaded  in  reconvention.    Hoose  a.  Croft,  iv,  674. 

RECORDER  OF  MORTGAGES. 

1.  The  certificate  of  the  register  of  mortgages  is  prima  facie  evidence  of  the  truth  of 
the  facts  therein  alleged;  which  most  be  prov^  false,  not  made  doubtful,  by  one  opposing 
its  effect.    Lafarge  e.  Morgan  et  al^  ii,  229. 

2.  The  recorder  of  mortgages  is  bound  to  record,  on  the  order  of  the  jadge,  proceed- 
ings by  aeirefaciag  to  revive  a  judgment  in  a  court  of  the  Onited  States  in  another  dis- 
trict, and  to  stato  such  a  record  on  his  certificate.    Walden  v,  Duralde,  iv,  316. 

REFEREES. 

1.  The  report  of  referees  can  not  become  a  judgment  until  the  court  is  satisfied  of  its 
correctness.    Merieult  v,  Austin,  i,  130. 

2.  A  report  of  referees  in  one  case,  cannot  be  used  in  another,  unless  it  was  made  the 
judgment  of  the  court,  and  a  report  confirmed  in  part  is  of  no  force  as  to  the  rest, 
Lefevre  v,  Bariteau,  i,  580. 

3.  Attendance  before  referees  waives  want  of  notice,  and  a  consent  to  refer  a  cause 
and  to  receive  a  report  of  referees,  waives  the  trial  by  jury.    Hatch  v.  Watkins,  ii,  431. 

4.  A  reference  which  appears  to  have  been  made  without  consent  of  parties,  will  be 
presomed  referred  under  the  act  for  the  reference  of  long  and  intricate  accounts.  Syn- 
dics of  Brooke  v.  Hamilton,  ii,  566. 

5.  Courts  have  the  power  ex  qffieio  to  send  causes  before  referees,  under  the  acts  of 
the  Legislative  Council,  1604,  6;  1805,  256;  Caulker  «.  Banks,  3  M  &  532.  Spraggins 
e.  Whitens  Executors,  iii,  304. 

€.  If  opposition  to  the  report  of  referees  be  made  ore  teftua,  and  no  objection  taken  to 
that  mode,  that  suffices.    Zoit  o.  Millaudon,  iii,  359. 
See  ExruiTS. 

REGISTRY. 

•    A.    Of  Mortgagee  and  PrivUegee.    See  Mortqaok,  C. 
B.    Of  Conveyaneee  and  other  Deede. 

1.  A  building  contract  must  be  registered,  according  to  the  provision  of  the  act  of 
1813.    Jenkins  o.  Nelson's  Syndics,  ii,  218. 

2.  A  sale  of  a  slave  made  in  another  state,  need  not  be  recorded  here.  Smoot  et  al,  v. 
Baldwin,  ii,  535. 

3'  The  want  of  recording  a  marriage  contract  can  not  be  objected  by  the  representa* ' 
tives  of  the  husband.    Ford's  Curator  o.  Ford,  ii,  744. 

4.  The  recording  of  a  transfer  of  a  debt  in  the  office  of  the  parish  judge,  does  not  ope- 
rate as  a  notice  to  third  persons.    Thomas  o.  Callahan's  Heirs,  iii,  498. 

5.  A  builder  who  does  not  record  his  contract,  is  not  entitled  to  any  privilege. 

Even  if  he  obtains  judgment  against  the  debtor,  but  the  judgment  be  pronounced  two 
days  after  the  cession,  and  remain  unrecorded,  yet  is  his  situation  not  bettered.    Oddie  o.' 
His  Creditors,  iv,  23. 

6.  When  the  contract  states  a  privilege  existing  on  the  thing  sold,  and  the  vendee  dis- 
charges the  vendor  from  the  consequences,  be  cannot  resist  the  privilege  on  the  ground 
that  the  act  from  which  it  results  was  not  duly  registered.    Parker  e.  Walden,  iv,  J  27. 

7.  A  notarial  act  relating  to  real  property  must  still  be  registered  in  the  office  of  the 
judge  of  the  parish  in  which  the  property  lies.    Carraby  v.  Desmarre  et  al^  iv,  389. 

RES  JUDICATA. 

1.  By  the  practice  of  the  late  Superior  Court,  (in  which  appeal  cases  were  tried  as 
original,)  a  judgment  of  nonsuit  obtained  by  appellant  against  appelloe  who  was  plaintiff 
below,  does  not  amount  to  a  desertion  of  the  appeal  by  appellant:  nor  give  the  original 
judgment  the  force  of  reo  judicata.    Seville  «.  Chretien,  i.  367. 

2.  To  support  the  plea  ot  re$  judicata^  the  demand  must  be  founded  on  the  same  cause 
of  action.    Hawkins  e.  Gravier  et  aL,  ii,  51. 

3.  The  decree  which  a  tribunal  of  competent  jurisdiction  renders  directly  on  the  point 
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reviewed,  is,  as  a  pleo,  a  be r*  or  OTidence,  conclosive  between  the  same  parties,  or  those 
claiming  under  them,  (or  the  same  thing.    Dufour  r  Gamfranc,  ii,  243. 

4.  A  judgment  in  a  sister  state  between  the  same  parties,  for  the  same  thing,  sastains 
the  pica  of  res  judicata,  7  Craneh,  481;  3  Wheatoo,  234;  Maekee  ei  al.  v,  Carncs  et  ai., 
iiy  754;  Oilman  o.  Horsley,  iii,  701. 

5.  A  judgment  against  a  person  who  sues  to  abate  a  nuisance,  does  not  form  ret  judi- 
cttta  against  another  who  brings  a  similar  action.    Allard  et  aL  v.  Lobau,  iii,  90. 

6.  A  judgment  of  eviction  cannot  be  pleaded  as  re$  judicata  against  a  claim  of  the 
vendee  for  damages.    Goodwin  v.  Heirs  of  Chcsneau,  iii,  109. 

7.  When  a  judgment  dissolving  an  injunction  is  given  on  a  plea  to  the  merits,  it 
forms  ret  judicata  on  the  matters  at  issue.    Wells  o.  Hunter,  iii,  472. 

8.  A  judgmeoi  does  not  give  to  the  plaintiff  the  plea  of  ret  judicata^  as  to  a  claim  of 
the  defendant  against  the  plaintiff,  existing  before  the  judgment,  when  the  claim  was  not 
pleaded  in  compensatipn.    De  Lahoossaie  v.  Judice,  iii,  &9. 

9.  A  judgment  against  the  assignee  of  part  of  a  debt  on  the  ground  that  he  acquired 
no  interest  by  the  assignment,  forms  no  ret  judicata  against  the  original  creditor.  Gani- 
ott  V.  Havard,  iii,  844. 

■  10.  A  judgment  of  nonsuit  forms  no  ret  judicata,  Thomas  o,  Callihan's  Heirs,  iii,  860. 

11.  Judgment  on  a  suit  for  the  price  of  a  vessel,  forms  no  ret  judicata  as  to  a  suit  for 
damages  occasioned  bj  illegal  detention.    Desboulets  v.Gravier,  iv,  140. 

12.  A  judgment  of  nonsuit  cannot  be  pleaded  as  ret  judicata,  even  afler  payment  of 
ootts.    Dicks  et  ah  «.  Cash  et  «i.,  iv,  275. 

13.  In  order  that  a  judgment  have  the  force  of  the  thing  adjudged,  the  object  of  the 
demand  must  be  the  same:  in  this  case,  the  object  in  the  first  instance  was  to  punish  the 
debtor;  in  the  latter  case,  to  get  back  property  fraudulently  sold.  PalfreyNi  Syndic*  v. 
Francois  et  oi.,  iv,  509. 

14.  The  authority  of  the  thing  judged  does  not  depend  on  the  pmnts  raised  in  argu- 
ment, but  on  the  matters  put  in  issue  by  the  pleadings.    Saul  v.  His  Creditors,  iv,  302. 

15.  When  the  syndics  are  suffered  to  litigate  the  claim  of  a  creditor  without  any  inter- 
ference or  opposition  of  the  other  creditors,  the  judgment  rendered  has  the  force  of  ret 
judicata  agoinst  all  the  parties  to  the  ctmcurto.    Ibid, 

16.  Whether  a  judgment  rendered  between  two  of  the  creditors  would  have  that  effect, 
qutsre.    Interest  does  not  run  on  a  judgment    Srid, 

17.  When  a  judgment  is  set  up  as  the  basis  of  a  demand,  the  party  to  whom  it  is 
opposed,  may  avail  himself  of  any  limitation  in  his  favor  without  pleading  it    Ibid, 

18.  The  revocation  of  a  deed  from  a  fother  to  a  trustee  for  the  benefit  of  the  son,  by  a 
suit  in  the  court  of  chancery  of  Mississippi,  cannot  be  pleaded  here  as  ret  judicata 
against  a  claim  of  the  son.    Dismukcs  et  al.  v,  Musgrove,  iv,  553« 

ROADS  AND  LEVEES.    • 

1.  The  soil  of  highway  is  poblio  property,  and  cannot  be  reeovered  in  an  action  between 
individuals.    Renthorp  et  al.  o.  Bourg  et  Ux.,  i,  227. 

S.  Individuals  summoned  to  work  on  the  levee,  if  a  delinquent  planter,  have  to  be  paid 
out  of  the  parish  treasury,  and  have  no  action  against  bira.  Fortier  v,  M*Donough, 
1,330. 

3.  An  individual  wh«  complains  of  an  obstruction  to  a  highway,  can  mahitain  an 
action  for  it  in  the  District  Court.    Allard  et  al.  e.  Loban,  ii,  66i8. 

4.  The  right  conferred  on  the  Navigation  Company,  to  make  a  road  along  the  banks 
of  the  bayou  St  Jean,  is  not  a  surrender  of  the  sovereignty  of  the  public.  Allard  et  aU 
t,  Lobau,  iii,  90. 

5.  A  squatter  on  public  lands  has  no  right  to  object  to  a  road  being  run  through  hi» 
possesnions.    Bnd, 

6.  The  right  of  the  public  to  make  roads,  is  not  limited  to  the  banks  of  navigable 
streams.    Jmd, 

SALE. 

A.  Of  the  Requititet  of  the  Contract  of  Sale,  and  Formt  neeettary  in  the  Sale  of  Im^ 
mowMet. 

B.  Of  the  Cautet  of  NuUiiy  and  Reseittion. 

C.  Of  the  Delivery^  and  eentequeneet  of  Non-delivery  of  the  thing  told., 

D.  Of  the  Cautet  which  authorite  Vendee  to  refute  to  take  the  property,  or  pay  tkt 
price, 

R     What  eonttitutet  Eviction, 

F.    Cf  the  Gonti^encet  of  EtrieHan  at  between  Vendor  and  Vendeo, 


8M  INDEX. 

6.    O}  <&e  Can9equtnee8  of  E9Uition  a«  between  real  Owner  and  Vendee^  mnd  herein  of 
Good  Faith,  FruUa  and  Improvements, 
H.    Of  Warranty^  and  the  Action  of  and  call  in  Warranty, 
I.    Of  Redhibition,  and  the  Action  of  Quanti  Minorio, 
K.    Of  Judicial  and  Forced  Salee;  and  of  their  Rulea, 
U    (H  Salet  at  Auction. 
M.    Of  Saieo  Per  Averoionem, 
N.    Of  Salet  generally. 

A,    Of  the  Requioiteo  of  the  Contract  of  Sale,  and  Forma  neeeuary  in  iha  Sale  of  /m- 

movablee. 

1.  A  verVal  promise  to  pay  to  the  vendor  the  difference  between  the  price  at  which  a 
tract  of  land  is  purchated,  and  that  at  which  it  may  be  sold,  cannot  support  an  action. 
Hart  V.  Clarice's  Executors,  i,  422. 

2.  A  parish  judge  may  record  his  own  bill  of  sale.    Tessier  «.  Hall,  i,  577. 

3.  The  sale  is  not  completed  until  the  notarial  act  intended  for  it  be  signed  by  the 
parties.    Villere  et  aL  v,  Brognder,  iii,  326;  Miltenberger  v.  Canon,  ii,  76. 

4.  A  contract  for  tho  sale  of  a  slare  must  be  reduced  to  writing.  Nicholls  o.  Roland, 
ii,i;]. 

5.  The  assent  of  the  Tendee  to  an  act  of  sale,  may  be  prored  by  matter  aliunde.  Bred* 
ford*8  Heirs  v.  Brown,  ii,  181. 

6.  A  want  of  title  in  the  vendor  does  not  make  void  a  conveyance  of  property  if  he. 
afterwards  acquire  the  right  of  the  true  owner.    M*Guire  «.  Amelung  et  al^  ii,  378. 

7.  A  sale  made  in  another  state  of  the  Union  ibr  a  slave,  need  not  be  recorded  here.- 
Smoot  et  oL  o.  Baldwin,  ii,  535. 

8.  Delivery  of  slaves  takes  place  by  the  delivery  of  a  title  which  states  that  the  slave 
sold  lias  been  delivered.    Jbid. 

9.  A  receipt  acknowledging  payment  for  a  lot,  is  evidence  of  a  sale.  Richards  e. 
Nolan  et  a/.,  iii,  96. 

10.  Defendants  claimed  title,  under  a  memorandum  running,  **  I  do  sell,**  Jkc,  si^ed' 
by  plaintiff,  not  signed  by  defendant  This  was  a  sale  tone  Beinff  privi  of  tlie  premises; 
there  is  price,  thing  and  consent;  vendee's  consent  may  be  given  afterwards  and  be 
proved  aliunde.    Crocker  e.  Nuley  et  aL,  iii,  167. 

11.  An  endorsement  of  a  title  which  remains  in  the  possession  of  the  endorser  does 
not  transfer  the  property  to  the  endorsee.    Herriot  et  al.  v.  Broussard,  iii,  290.  ^ 

12.  The  purchaser  of  real  estate  by  public  act,  cannot  be  affected  by  a  previous  alien- 
ation aoue  eeing  privt,  which  was  not  accepted  by  the  person  in  whose  favor  it  was  made.: 
Wells's  Heirs  v,  Baldwin,  iii,  484. 

13.  An  act  touo  oeing  privi,  not  followed  by  actual  delivery,  has  no  effect  against  third 
persons.    De  Flechier's  Syndics  e.  Degruys,  iii,  G03. 

14.  Land  sold  sous  setng  privi  where  the  sale  is  not  followed  by  actual  ddtvery  may 
be  attached  by  a  creditor  of  the  vendors.    See  5  N,  S,  423. 

That  constructive  possession  which  the  law  presumes  to  follow  the  deed,  will  not  pro* 
tect  the  buyer  against  his  neglect  to  register  the  acL    M'Micken  v,  Sims,  iv,  360. 

15.  Notice  to  a  third  party  who  purchases  at  a  sale,  of  prior  title,  is  sufficient  to  hold 
the  property,  although  the  title  may  not  be  regularly  recorded,  if  such  notice  be  given 
at  or  before  the  sale.    Bell  o.  Haw  et  aL,  iv,  504. 

B.    Of  the  Cauaee  of  TiuUity  and  Re$ci$$ion. 

1.  The  commission  of  a  capital  crime  by  a  slave,  immediately  after  the  sale,  is  not 
ground  sufficient  for  the  rescission  of  the  sale.    Zanico  e.  Habiae,  i,  384. 

2.  The  sale  of  a  slave  rescinded,  because  the  slave*s  services  were  so  inconvenient,  diffi* 
cult  and  interrupted,  that  it  was  presumed  the  buyer  would  not  have  bought  her  at  all,  if 
he  had  been  acquainted  with  the  defect    Blondeau  e.  Gales,  i,  640. 

3.  The  vendor  may  not  avail  himself  of  the  exception  de  non  numerata  peeuma  after 
thirty  days;  the  opinion  of  Oregorio  Lopex  preferred  in  this  case  to  that  of  Febrero, 
Lepretre  et  aLv.  Sibley,  ii,  101. 

4.  An  act  cannot  be  attacked  as  fraudulent  after  the  vendor  has  paid  all  his  debt*., 
Copelly  o.  Deverges,  ii,  262. 

5.  The  vendee  of  an  estate  can  not  be  disturbed  on  the  score  of  lesion,  in  the  sale  by 
which  his.  vendor  acquired  it;  the  sale  is  not,  therefore,  void;  and  if  the  first  vendor 
wishes  to  avail  himself  of  the  benefit  of  the  law,  he  must  bring  suit  to  have  the  act  set 
aside.    Bradford's  Heirs  e.  Brown,  ii,  181. 

6.  The  exception  de  wm  wtnurata  pecunia  may  be  made  in  oaie  of  an  authentic  nfit* 
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Thii  exception  doee  not  appear  to  be  repealed  bj  the  Civil  Code.    Sex  Dander  v.  Fleming, 
ii,  450. 

7.  Fraud  is  not  to  be  presumed  because  vendor  is  the  mother  of  vendee.  Ham  v. 
Herriroan,  ii,  537. 

8.  When  a  jurj  find  that  a  slave  who  has  subsequently  died,  hud  a  consomption  at  and 
before  the  time  of  tho  sale  and  transfer  thereof,  the  court  below  may  fairly  presume  that 
the  disease  was  incurable.    Desdunes  v.  Miller,  ii,  592. 

9.  If  the  bill  of  sale  acknowledges  payment  of  the  price  before  the  sale,  and  two  days 
after  the  vendee  give  bills  to  the  vendors,  which  are  protested,  the  sale  is  not  to  be  re- 
scinded, even  on  an  allegation  of  fraud,  the  vendee  having  no  funds  in  the  drawer's 
hands,  if  the  latter  were  in  the  habit  of  accepting  the  vendee's  bill.*  Abat  v.  Nolte's 
Syndics,  iii,  714. 

10.  The  clause  in  a  private  act  of  sale  that  has  been  acknowledged  by  the  parties, 
whereby  vendor  confesses  the  receipt  of  the  price,  cannot  be  contested  by  vendor,  under 
pretence  of  the  exception  of  mm  enumeratd  peeunid.    ]laker  o.  Voorhies,  iii,  853. 

11.  Property  fraudulently  sold  by  the  defendant,  cannot  be  sold  under  an  execution 
against  him,  until  the  sale  be  set  aside.    Yocum  n.  Bullit  et  ai.,  iii,  858. 

IQ.  Such  a  sale  cannot  be  set  aside,  in  a  suit  to  which  the  vendee  is  not  a  party.    Ilnd» 

13.  If  the  vendor  promised  to  procure  a  ratification  of  the  vendee's  title  from  a  third 

fsrson,  it  is  no  defence  that  the  title  is  perfect  and  requires  no  ratification.    Dumford  «. 
arker  et  aZ.,  iv,  140. 

14.  The  buyer  who  discovers  a  defect  in  his  title,  has  not  the  right  of  requiring  a  res- 
cission of  the  sale,  but  only  a  suspension  of  payment  till  security  be  giveo  him.  Denis 
e.  Clagoe's  Syndics,  iv,  164, 

15.  A  sale  by  a  legatee,  who  holds  under  a  will  giving  the  whole  of  the  estate,  while 
there  exists  ^forced  Aetr,  is  not  void,  but  voidable,     foten  v.  Case,  iv,  235. 

16.  Where  a  creditor  in  Kentucky  assentt  that  certain  property  of  his  debtor  may  be 
taken  to  Louisiana,  by  an  agent  or  trustee,  and  sold,  the  prt)oeeds  to  be  applied  to  the 
payment  of  his  lien  and  debi,  he  cannot  attack  the  sale  of  such  agent  as  fraudulent,  be- 
cause by  his  subsequent  misconduct  he  &iled  to  receive  the  proceeds.  Miles  v.  Oden 
et  aZ.,  iv,  493. 

17.  An  agent  or  trustee,  who  is  empowered  to  sell  certain  property  and  take  a  note 
payable  to  liimielf,  may  legally  sell  meh  a  note  to  a  third  perton^  although  it  be  in  fraud 
of  the  rights  of  his  employers.    JBrid, 

18.  The  purchaser  of  such  note  cannot  be  deprived  of  his  right  to  it,  without  being 
repaid  the  money  he  gave  for  it    Ibid. 

19.  It  is  a  principle  of  the  common  law,  that  a  honajide  purchaser  is  not  affected  by 
fraud  in  hie  vendor  towards  thoee  from  whom  he  obtained  the  property^  if  he  has  a  legal 
title  to  the  thing  sold.    Ibid. 

20.  If  a  suit  be  brought  to  set  aside  the  conveyance  obtiined  by  fraud,  and  the  fraud 
be  clearly  proved,  the  conveyance  will  be  set  aside  between  the  partiee^  but  the  rights  of 
third  persons,  who  are  purchasers,  without  notice,  will  not  be  disregarded.  Thomas  v. 
Mead,  iv,  539. 

C.  Of  the  Delivery  and  Conoequenceo  of  Non-delivery  of  the  thing  Sold. 

1.  In  a  contract  of  sale  delivery  only  can  transfer  property.  Dumford  v.  Syndics  of 
Brooks,  i,  112. 

2.  An  order  to  deliver,  is  not  delivery.  'Norris  v,  Muroford,  i,  208. 

3.  The  delivery  of  the  title  transfers  tlie  possession  of  real  estate.    Flcckner  v.  Grieve's 
'  Syndic  et  /il.,  i,  319. 

4.  If  by  the  contract  of  sale  the  vendee  lets  the  premises  to  the  vendor,  no  delivery 
need  be  proved.     Highlunder  v.  Fluke  and  Vernon,  i,  397. 

&  A  sale  of  a  slave  not  followed  by  the  delivery  to  the  vendee,  cannot  operate  cgainst 
third  persons,  such  ss  creditors,  so  as  to  defeat  their  claims.  Pierce  v.  Curtis  et  a/.,  i, 
492;  Smoot  and  Dinsmore  v.  Baldwin,  iii,  27. 

6.  The  vendor  who  has  not  delivered  the  goods  cannot  maintain  an  action  for  the  price. 
Robinson  v.  Jones  et  oZ.,  i,  611. 

7.  When  the  sale  of  a  slave  is  unattended  by  any  real,  fictitious,  or  conventional  de- 
livery, he  is  still  liable  to  be  attached  for  the  vendor's  debt  Fcabody  et  al,  v.  Carrol,  i, 
727. 

8.  In  a  sale  by  talc,  when  the  things  are  delivered  to  the  vendee  ihcy  are  his  property 
although  they  remain  at  tlie  vendor's  risk  till  they  be  counted.  Shufl'  v.  Morgan  et  ml., 
ti,2a. 
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9.  The  mere  execution  of  a  notarial  sale  does  not  diipente  with  a  deiiTerjr.  CopeHy 
V.  Devergea,  it,  262. 

10.  To  avail  himself  of  a  feigned  delivery  against  a  posterior,  real  one,  the  party  must 
bring  himself  strictly  witliin  the  law  that  sanctions  his  claim.     Ibid, 

1 1.  No  delivery  is  necessary  where  the  tiling  sold  is  already  in  the  vendee's  possession, 
though  in  autre  droit,    Peet  et  al,  v.  Morgan,  iv,  68. 

12.  The  deed  in  this  case  is  of  itself  evidence  of  the  vendor's  consent  thst  the  vendee 
ahould  take  possession,  when  the  thing  sold  is  not,  at  the  time,  in  that  of  a  third  party, 
and  this  consent  itself  is  a  legal  delivery.  Civil  Code,  350,  art.  30, 29.  Fortin  v.  Blount, 
u,  429. 

13.  Land  sold  aoas  fting  print  where  the  salo  is  not  followed  b^  actual  delivegri  may 
be  attached  by  a  creditor  of  the  vendors.    See  5  N,  8,  423.    M*!VIicken  o.  Sims,  iv,  360. 

14.  When  delivery  does  not  follow  sale,  parol  evidence  is  admissible  to  show  from  what 
causes  possession  was  retailed  by  the  vendor.  Williams's  Executors  «.  Franklin  tt  aL, 
iv,  393. 

15.  A  sale  of  movables  is  good  against  third  persona,  although  the  seller  retain  pos- 
session under  the  title  of  usufruct.    Jbid, 

See  Dkuvbrt. 

D.  Of  the  Cau§t$  which  Authorise  the  Vendee  to  refuse  to  pay  the  Price,  or  to  take  the 

Property, 

1.  Purchaser  in  danger  of  eviction  may  withhold  payment  unless  his  vendor  offer  him 
security  against  the  cUnger.  Daplantier  v,  Pigman,  i,  116;  Brown  v,  Thompeon,  iii, 
901. 

2.  If  one  porohases  a  crop  of  sugar  afler  viewing  it,  he  cannot  chum  any  abatement  on 
account  of  fts  inferior  quality.    D^cuir  v,  Packw<x>d,  i,  373. 

3.  Although  the  register  of  mortgages  oerttfies  that  the  land  is  free  of  mortgage,  yet 
the  purchaser  will  not  be  oompellcd  to  pay  the  price,  if  it  appear  that  the  order  of  court 
by  which  a  mortgage  was  ordered  to  be  cancelled,  was  obtained  in  the  absence  of  the 
mortgagee.    Dreuz,  Executor,  d&c.  e,  Duoourneau,  i,  426. 

4.  The  vendee  cannot  refuse  payment  of  the  price,  nor  can  he  require  sQCuri^,  till  suit 
be  actually  brought  to  evict  him.    Fulton's  Heirs  v.  Griswold,  i,  548. 

5.  Defendant  who  had  given  two  notes  not  negotiable,  for  certain  slaves,  bought  at  the 
sale  of  intestate's  property,  justified  in  the  refusal  to  pay  without  security  against  eviction. 
Smith  e.  Roberts  et  aZ.,  ii,  34(K 

6.  The  purchaser  of  a  tract  of  land  of  1400  arpeots,  cannot  refuse  payment  on  the 
ground  that  the  United  Slates  have  only  confirmed  the  title  to  640.  Guidry  e.  Green, 
li,  525. 

7.  A  vendee  cannot  resist  payment  on  the  ground  that  there  are  other  persons  who 
have  titles  to  the  land  sold  him,  there  being  no  suit  brought,  no  certainty  that  these  per- 
sons will  ever  disturb  him,  nor  any  means  of  trying  whether  their  titles  are  better  than 
his.     Winkle  e.  Tyler,  iii,  36. 

8.  If  the  vendor,  afler  the  sale,  promises  to  send  the  thing  on  board  of  a  vessel,  and 
through  the  neglect  of  the  person  he  employs,  it  be  lost,  the  vendee  may  refuse  the  pay- 
ment uf  the  price.    Lincoln  et  al,  v,  Vioso,  iii,  96. 

9.  If  one  buy  a  judgment  debt,  he  cannot  be  forced  to  pay  the  price  if  the  claim  was 
only  in  suit  at  the  time  of  sale.     Henderson  e.  Griffin,  iii,  109. 

10.  A  vendee  who  is  not  evicted  cannot  resist  payment  of  the  purchase-money.  Gar- 
derre  v.  Fuucher  et  al.,  iii,  319. 

11.  The  purchaser  of  three  lots,  who  is  disturbed  in  the  possession  of  one  of  tbenit 
cannot  suspend  the  payment  of  the  price  of  the  other  two.    Pierce  v,  Morgan,  iv,  44. 

12.  A  buyer,  while  in  the  peaceable  and  undisturbed  poasession  of  the  thing  sold,  can- 
not, by  law,  withhold  the  price,  simply  on  a  pica  of  want  of  title  in  the  vendor.  The 
ncg'ition  of  right  in  a  buyer,  who  purchased  under  the  old  Code,  to  suspend  payment  of 
the  price  wlien  he  dreads  eviction,  is  not  modified,  as  relates  to  such  buyer  by  the  provi- 
sions of  the  Lfiuidiantt  Code.     Brown  et  al,  n.  Roves  §t  al,,  iv,  223. 

13.  Under  a  promise  to  nave  the  vendee  harmluss  from  a  mortgnge,  judgment  against 
the  principil  debtor  will  not  enable  the  purclioser  to  resist  the  payment  of  the  price. 
Murray  v.  Bacon,  iv,  238. 

14.  Whether  a  sale  of  land  on  a  mortgage  executed  by  the  vendor,  is  an  evicltoo  of 
the  vendee,  which  will  aoUwrise  him  to  resist  payment?  Quare, '  Woodruff  o.  Weder- 
Stat  dt  et  al,,  iv,  676. 

15.  If  the  vendor,  after  the  sale,  does  any  act  to  impair  the  title,  or  possession  of  his 
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vendee,  he  cannot  recover  ontil  he  re|»lacei  the  bojer  in  the  aame  aitoatioo  he  was  in  at 
the  time  of  the  porohaae.    Ihid, 


E.     Wlof  Mntfitatet 

The  Tendee  ia  not  diatorbed  by  the  recovery  of  the  land  by  an  adverse  claimant  in  a 
suit,  in  which  the  former  was  not  a  party.    Exnicioa  «.  Weisa,  iii,  136. 

F.    Of  the  Cotuequeneet  of  Evidian  a»  between  Vendor  and  Vendee. 

1.  If  the  heir  who  is  present  boys  property  as  lilif  ions,  he  cannot  claim  the  increased 
value  in  case  of  eviction.    Gravier*s  Heirs  e.  Gravier,  iii,  65. 

9.  The.  vendee  who  does  not  grive  his  vendor  notice  of  the  claim  of  a  third  person  on 
the  land,  does  not  thereby  lose  his  recourse.    Johnston  v.  Bell  et  oi.,  iii,  883. 

3.  An  intermediate  vendee  can  sue  his  vendors  before  the  person  to  whom  he,  the  ven- 
dee, sold,  has  brought  an  action  and  recovered.  This  subject  received  a  particular  atten- 
tion in  the  case  of  Goodwin's  Heirs  e.  Chesneau,  3  N.  S,  433.  This  court  there  held^ 
that  the  vendee*s  rif  ht  to  sue  on  his  warranty  waa  complete  the  moment  the  peraon  to 
whom  he  aold  waa  evicted.    Simmons  v.  Parker,  ii,  373. 

4.  The  churn  of  the  buyer  against  the  vendor  in  warranty,  in  case  of  eviction,  under 
the  old  Civil  Code,  is  defined  at  page  354,  art  54,  which  determinea  the  manner  and 
amount  of  restitutioo.    Nerault*a  Heirs  et  ux.  e.  L*Enclos,  iv,  479. 

5.  Intereot  does  not  run,  in  case  of  eviction,  until  the  warrantor  ia  put  in  mora,  by  be- 
ing cited  in  warranty,  or  by  demanding  the  sum,  which  is  the  price  of  the  thing  evicted. 
Ibid. 

6.  When  the  demand  of  the  sum  which  is  the  price  of  the  thing  evicted,  is  made,  Ifi- 
iereot  Ib  due,  only,  as  in  case  of  an  ordinary  debt;  and  interest  runs  from  the  time  of  the 
demand.    Ibid, 

6.    Of  the  Conoequeneeo  ef  Eviction  bettoeen  the  real  Owner  and  Vendee;  and  herein  of 

good  Faith,  FmitOj  and  Improvemento. 

1.  A  possessor  in  good  faith  evicted,  does  not  lose  his  right  to  be  paid  for  improve- 
ments, by  neglecting  to  pray  for  them  in  the  answer  to  the  petitory  action.  Fackwood 
e.  Richardson,  ii,  494. 

3.  Whether  the  plsintiff  can  have  execution  to  deliver  the  object  recovered,  nntil  the 
improven)cnts  are  paid  for — Qtitfre.    Ibid, 

3.  The  defendant  who  appears  not  to  have  been  ignorant  of  the  want  of  title,  mnv  be 
decreed  to  pay  the  wages  of  the  slave  recovered  of  him,  even  before  the  demand.  MuU 
hollan  V.  JohnFon,  ii,  551. 

4.  A  possessor,  though  having  an  honest  commencement  of  possession,  yet  soon  learn* 
ing  that  he  had  no  title,  must  pay  up  the  rents  and  metne  profits.  Syndics  of  Weim- 
prender  o.  Trepagnicr,  ii,  740. 

5.  If  one  of  the  parties  to  a  contract  of  exchange  be  evicted,  he  may  sue  for  damages 
or  the  thing  he  gave,  and  if  it  be  a  minor  who  evicts  him,  he  must  restore  the  object  r&* 
ceivcd,  if  in  his  possession.    Goodwin  v.  Heirs  of  Chesneau,  iii,  110. 

6.  A  possessor  in  good  faith  is  only  responsible  for  the  fruits  from  judicial  demand. 
Balfour  e.  Chinn,  iv,  373. 

7.  The  fuilure  of  a  defendant  in  a  petitory  action  to  demand  the  value  of  hia  improve* 
ments,  does  not  prevent  his  suing  for  them  after  eviction.    Gracie  e.  Gayoso,  iv,  385. 

8.  Under  the  provision  of  the  old  Code,  the  possessor  was  not  necesssrily  in  bad  faith 
from  the  time  suit  was  commoiiced:  but  be  owed  fruits  from  the  judicial  demand.  Da- 
quin  et  al.  v,  Coiron  et  a/.,  iv,  635. 

H.    Cf  Warranty,  and  the  Aelion  of  and  Call  in  Warrajtty. 

1.  The  vendor  does  not  warrant  against  tortious  dlBturbanoes.  Mayor  et  oL  «.  Clark, 
i,  178. 

3.  The  vcnd«:e  is  not  bound  to  call  his  warrantor  to  dcfond  him,  when  sued,  but,  if  he 
docs  not,  the  lutter  may  show,  when  sued,  that  he  had  means  of  defonoe  which  would 
have  proved  successful,  if  ho  had  been  called  on  to  defend  the  title.  Sterling  «.  Fusilier, 
],65a 

•3.  He  who  sells  a  debt,  or  an  incorporeal  right,  warrants  its  existence  at  the  time  of 
the  transfer,  but  he  does  nut  warrant  tiie  solvency  of  the  debtor,  unless  he  has  agreed  so 
to  do.    Shnffe.Crosa,  ii,  286. 
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4.  The  actMNi  of  wamaty  Which  fint  Tendee  had  agaiitrt  Ma  veiiddr  ii  not  lianaftrrkl 

to  a  aeoood  purcbaaer  without  a  stipolatioo  to  that  effect  Vannorght  v.  Foteman  el  of^ 
ii,4d0. 

5.  Althodgh  the  claoae  of  wamnty  Ttolataa  to  a  defect  of  title  only,  it  ia  not  to  be  pra- 
■QBsed  that  the  partiea  did  intend  tliere  ahoold  be  bo  warranty  in  regard  to  redhibitory 
defects.    CastellaDO  v.  Peillon,  ti,  710. 

6.  The  Tendor  ii  affected  by  a  judgment  againat  the  vendee.    Snd. 

7.  The  vendee  may  recover  againat  hia  warrantor,  without  returning  the  alave,  if  ho 
be  a  runaway.    Ihid, 

8.  Where  vendor  waa  called  in  warranty,  and  said  he  tranaftrrad  and  deliterted  two 
alaves  to  plaintiff,  but  he  condudea  that  he  haa  a  jv$t  mnd  legal  titit  in  them:  Held,  tiiat 
^e  tranaur  and  delivery  nuat  be  oonaidered  aa  one  which  did  not  veat  tHle.  Calvlt  v. 
Compton  et  oL,  iii,  37. 

9.  The  firat  Vendor  may  bo  aoed  in  warranty,  by  hie  immediate  vtaideo,  tfpon  the  per- 
■00,  to  whom  the  vendee  aold,  being  evicted,  unleaa  the  first  vendee  aHenotea  without  waT" 
.ranty.    Goodwin  v.  Hein  of  Chesnoau,  iii,  109(  Simmloa  o.  Ftf ker,  iii-,  379. 

10.  Neither  by  the  39th  kw  of  the  aeoood  title  of  Uie  third  Partida,  nor  by  the  Ciirtl 
Code  of  Louisiana,  ia  the  action  brought  againat  tho  lecMO  terminated  by  hia  cHing  Me 
leeaor  in  Warranty.  The  Code  Intended  that  the  leOMNr  ahoold  be  called  In  vrarranty,  and 
foe  that  porpoae  the  cause  to  continue,  and  not  to  terminate.  If  he  doea  not  appear  vrhdo 
cited,  the  law  afforded  an  equitable  relief  to  plaintiff,  by  jfiving  him  poaaeiahM^  and  Itav- 
faig  the  qoeatioo  of  title  untouched.    Kling  v.  Fish,  iii,  333. 

11.  Judgment  cannot  be  given  affainatjlhe  vendor  died  in  Warranty  when  the  ovidenoe 
doea  not  show  the  price  paid,  nor  the  value  of  the  land,  independent  of  the  improvemeols. 
Maearty  a.  Panclion,  f.  w.  c,  e(  «^  iii,  771. 

12.  If  the  vendee  bo  not  aubragmted  to  hia  vendor*a  right  of  warranty,  be  cannot  loaoK 
to  the  warrantora  of  the  latter.    Daviaon  v.  Chabrea*a  Heira,  iii,  855. 

13.  Queere^  Whether,  the  wife  being  in  cororoonity  with  her  liueband  at  the  time  tho 
aale  was  made  to  him,  the  warranty  for  one  half  did  not  extend  to  her  aa  a  partner,  akrd 
whether  her  buving  aJl  the  eflbcta  at  the  probate  aale  of  the  community  gooda  did  not 
destroy  that  right  m  worraotry  in  her.    ML 

14.  If  a  vendee  ftila  to  call  hia  vendocjo  warranty,  the  latter  ia  not  liable  for  any  eoeta 
or  damagea  which  result  from  defending  the  action.    Delacroix  v.  Cenaa*s  Heirs,  iv,  54^ 

15.  The  vendor  called  io  warranty,  may  delend  tho  eoit  or  oonAaa  judgment,  at  he 
thinka  proper.    Ibid. 

16.  But  if  the  vendee  auppoaea  he  doea  ao  throqgh  ooUoaion,  he  may  dofimd  the  auit  oo 
.hia  own  reaponaibility.    /6M^ 

17.  Tlie  party  cited  in  warranty  haa  a  right  to  receive  the  money  which  the  plaintiff 
.  ia  directed  to  pay  before  ho  can  recover  poaaeaaion,  in  caae  it  ia  ehown  tho  deibndant  had 
.not  paid  the  purchaae-rooney.    Daqain  v,  Coiroo  et  aL,  iv,  635. 

I.    €f  RedhebMom  and  the  AeHam  QamUi  Minmw. 

1.  The  oommlaaion  of  a  capital  crime  by  a  ^lave,  immediately  afler  the  sale,  ia  n6t 
ground  sufficient  for  the  reaciaaion  of  the  sale.    Zanico  v,  Habine,  i,  384. 

■  2.  Where  aeveral  slavea  are  aold  together,  and  for  a  single  price,  the  sale  will  not  be 
rescinded  for  all,  if  any  number  leaa  than  the  whole  have  a^y  redhibitory  defect.    Andry 

'ttaLv.  Foy,  1,525. 

3.  A  diteaae  in  a  alave,  which,  though  curable  in  its  origin,  waa  Incnrable  at  the  time 
of  aale,  ia  a  redhibitory  disease.    St.  Romea  «.  Pore,  Ii,  61. 

4.  Warranty  for  redhibitory  diseases  is  not  of  the  essence,  but  only  of  the  nature  of  the 
contract  of  aale,  and  nothing  preventa  its  being  excluded  from  the  contract  by  an  expreaa 
stipulation.  Vendor  knowing  of  redhibitory  defects  would,  ncvertheleaa,  be  guilty  of 
fraudulent  concealment  if  he  did  not  disclcee  such  to  the  vendee,  utaleaa  vendee  already 
knew  of  them*    Bayon  a.  Vavaaaeur,  ii,  70.  >-' 

5.  In  an  action  to  obtain  rescisftioo  of  the  sale  of  a  slave,  commenced  within  aix  montha 
from  the  time  of  discovering  the  defecta,  the  plaintiff  must  prove  at  what  time  he  ob- 
tained a  knowledge  of  the  redhibitory  vioea.    Chretien  e.  Theurd,  ii,  164. 

6.  Qtfiare.---Ha8  the  vepdee  of  dotal  property,  sold  him  by  the  husband,  while  ho  lo- 
mains  in  undisturbed  possession,  a  ripht  to  claim  a  reacission  of  the  aale  and  restitution 
of  the  prioa^  oi^  the  groQod  of  the  nullity  oAtoZifle,  or  relative  of  the  contract  7    Bonis  <C 

.  «i.  a.  t^yssaline,  ii,  302. 

7.  A  husband  who  eeUs  the  dotal  property  of  his  wife,  and  aflerwarda  aoquirea  an  abao- 
lute  right  to  it,  may  avail  himself  of  auch  poaterior  right  in  oppoaition  to  the  vendee^ 
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daiai  fi>r  a  meUwUm  of  tbe  contnct  of  Bale,  profoidid  the  complete  tUle  baa  been  obtained 
previous  to  institution  of  suit  for  rescission*     Ibid, 

S*  The  ignorance  of  tbe  defect,  in  tbe  vendor^  does  not  protect  against  the  action  of 
fifrntm  eiiivortt,  though  it  does  against  the  rediiibitory  action.  Moore's  Asaignee  v.  King 
et  ei^  ii,  310. 

9.  An  action  to  rescind  a  contract  on  tbe  gronnd  of  fraud,  must  be  brought  in  two 
jears.    Mitchell  v.  Jewell,  ii,  407. 

10.  Where  Tender  of  a  slave  stipulated  that  he  abould  not  be  liable  for  the  vice  of  run- 
ning away,  while  the  slave  was  in  fact,  to  his  knowledge,  addicted  to  that  vice,  a  circum- 
stanoe  which  was  not  ooounnnioated  to  the  vendee,  vendor  remains  liable.  The  redhibi- 
tonr  deleet  must  have  been  excluded  bona  fids,    Maoarty  e.  Bagnieres,  i,  18. 

11.  The  purchaser  cannot  claim  a  diminution  of  the  price  for  a  deficiency  of  measure, 
unless  tbe  real  quantity  falls  short  of  that  ezpreased  in  the  contract  by  one-twentieth  part. 
And  if  he  could  demand  it  for  a*]arger  difference,  it  must  be  done  within  one  year  from 
dite  of  deed.    Fortin  e.  Blount,  ii,  429. 

12.  An  action  qnanti  miMri»  liea  lor  a  vendee  who  has  sold  the  thing.  Prescription  ia 
presumed  to  be  waived,  when  not  pleaded.    Brown  et  al,  e.  Duplantier,  ii,  465. 

13.  It  ia  no  defence  to  an  aotion  quanU  nftjioria,  that  the  vendee  sold  the  thing  advaa- 
tageouafy.    Ibid, 

14»  Redhibitory  defecta  in  a  slave  Hiay  bo  pleaded  after  twelve  months  in  defence  of  an 
action  brought  for  the  price.    Thompson  v.  W.  &.  H.  Milbnrn,  ii,  533. 

IS.  Any  disease  of  which  a  slave  ia  afflicted  at  the  time  of  sale,  which  has  progressed 
so  ftr  as  to  be  incnrable,  may  be  pleaded  aa  a  redhibitory  vice.    Ibid, 

IS.  If  the  slave  die,  the  burthen  of  proof  that  the  disease  was  curable,  is  cast  on  the 
aeller.    Ibid, 

17.  The  vendee  may  recover  against  his  warrantor,  without  returning  the  slave,  if  he 
be  a  runaway.    Castellano  e.  Peillon,  ii,  710. 

18.  The  pnrohaaer  at  a  sale  by  order  of  the  court  of  probates  is  not  entitled  to  the 
aotion  of  redhibition.    Pintard  U  ul,  v,  Deyris,  iii,  12. 

Id.  A  case  depending  on  the  reacission  of  an  exchange.    Roberts  v.  Bodes,  iii,  33. 

30.  Action  of  redhibittpn  does  not  take  place  in  s2es  made  by  authority  of  justice. 
Abat  e.  Casteres,  iii,  70. 

31.  The  aotion  offuasdi  wUmm$  mnst  be  bvooght  within  one  yeac.  MiUandon  «.  Sou* 
bercase,  iii,  88. 

32.  Although  the  time  to  bring  the  aotion  nf  a  rescission  a  quanti  minoris,  be  elapsed, 
tbe  vendee  may  sneoessfnlly  oppose  the  vendor's  suit.  l>ivenport's  Heirs  v,  Fortisr  et 
ni,  iii,  308l 

23w  Althongh  the  aotion  of  giuinii  minoria  does  not  lie  on  a  judicial  sale,  on  account  of 
a  vice  or  defect  in  the  thing  sold,  the  vendee  may  avail  himself  of  a  want  of  quantity. 
JBiid, 

24.  The  vendee  is  estopped  from  asserting  that  the  slave's  habit  of  running  away  was 
disclosed  to  him  as  a  qualified  vice,  whilst  tbe  deed  contains  an  averment  that  it  was 
stilted  as  an  absolute  vice.    Bayon  «.  Towles,  iii,  436. 

25.  The  3523d  article  of  the  Louisiana  Code  places  tbe  causes  which  justify  a  reduc- 
tion of  price  (the  action  quanH  mlnorts)  on  the  same  gronnd  as  those  of  redhibition;  and 
concluded  that,  as  in  the  latter  action,  the  contract  could  not  be  set  aside  unless  the  stave 
was  afflicted  with  some  vice  or  defect  which  rendered  him  absolutely  useless,  or  his  use 
so  inconvenient  and  imperfect  that  it  must  be  supposed  the  buyer  would  not  have  pur- 
chased him  had  he  known  of  his  imperfections;  the  plaintiff  could  not  demand  any  re* 
doetion  for  a  defect  which  did  not  fell  within  either  ot  the  oausea  that  ftirnish  ground  fer 
redhibition.    Millar  e.  Coffman,  iv,  353. 

26.  The  causes  for  which  a  reduction  in  the  price  of  a  slave  can  be  claimed  are  tbe 
aame  as  those  for  which  tibe  resciasion  of  tbe  sale  may  be  demanded.  Lawrence  e.  M'Far- 
lane,  iv,  353. 

37.  Inquisition^  whether  a  cbronie  rheumatism,  aider  certain  circomstsnoee  be  a  red- 
hibitory vice?    lifid, 

38.  in  a  redhibitory  action,  the  plaintiff  may  prove  that  the  slave  ran  awav  after  he 
was  purchased,  as  showing  the  continnance  of  the  habit  of  nmning  away.  Pim  e.  Lal« 
Isode  et  si.,  384. 

39.  Drunkenness  is  a  vice  of  character,  not  of  body,  and  is  not  redhibitory.  Xenes  v. 
Tkqoino  H  si.,  iv,  397. 

30.  Parol  evidence  may  be  given,  that  one  of  tbe  parties  to  an  act,  pemaed  it  several> 
days  before  ho  affixed  his  sigi^ature.    Hepp  e.  Parker,  iv,  588. 

31.  Knowledge  in  a  pnrehaser,  that  a  slave  is  diseased,  will  not  dsfeal  bis  aotion  o$ 
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redbibitioD:  it  nrait  be  sliown,  he  knew  the  dieease  was  incDrable,  or  that,  withoot  know- 
ing that  he  bought  the  chance  of  the  slave's  recovery.    Ibid, 

32.  When  the  redhibitory  malady  did  not  manifest  itself  within  three  days  after  the 
sale,  evidence  most  be  given  of  its  previons  existence.  Landreaoz  et  ml.  v,  Ckropbell,  \y, 
591. 

K.    Of  Judicial  and  Forced  Sale*  and  of  their  Ruleo, 

1.  In  sales  of  real  property  by  the  shcriiT  on  credit,  a  deed  of  mortgage  signed  by  the 
vendee  is  not  necessary.    Ctark*a  Execalor  v,  Morgan,  i,  244. 

2.  A  constable  scrlling  land  under  a  justice's  execution  roust  advertise  it  in  the  same 
manner  as  the  sheriff  under  an  execution  from  the  pariah  court.  Reeves  e.  Kershaw,,  it 
38). 

.  3.  Wlien  a  sale  under  execution  does  not  take  place  on  the  day  appointed,  it  most  be 
advertised  anew.    Crocker  e.  Watkins,  i,  284.  * 

4.  The  neglect  of  the  tax  collector  to  advertise  the  sale  in  a  newspaper  does  not  affect 
it.  If  plaintiffs  wish  to  claim  the  right  of  redemption,  they  must  comply  with  the  re- 
quisites of  the  18th  section  of  the  act  of  1813,  c.  13.    Smeltzer  and  Wife  «.  Bouth,  i,  443. 

5.  A  bid  at  a  sheriff's  sale  must  be  followed  by  a  tender  of  the  money;  otherwise  it 
may  be  disregarded.  Landed  property  sold  at  sheriff's  sale  does  not  pass  by  the  return; 
there  roust  be  a  conveyance.    Durnford  u.  Degruvs  et  eZ.,  Syndics,  i,  635. 

6.  A  forced  alienation  results  from  a  sale  made  at  the  time,  and  in  the  manner  pre- 
scribed by  law,  in  virtue  of  an  execution  issuing  on  a  judgment  already  rendered  by  a 
court  of  competent  jurisdiction.  If  a  sale  is  made  where  these  requisites  aro  wanting* 
the  purchaser  does  not  acquire  the  **  right,  title,  and  interest"  which  the  debtor  had  in  tho 
tiling  sold.    Dufuur  e.  Camfranc,  ii,  243. 

7.  Laws  which  deprive  men  of  their  property,  without  their  oonsent,  should  be  strictly 
pursued.    Ibid. 

8.  When  an  alienation  of  property  is  not  expressed  in  the  instrument,  it  must  clearly 
result  from  the  act    Ibid, 

9.  If  proceeds  arising  from  property  irregularly  sold  at  sheriff's  sale,  have  been  applied 
to  the  payment  of  the  owner's  debts,  he  cannot  recover  the  property  until  he  repays  the 
purchaser  the  amount    Ibid. 

.10.  Immovable  property,  at  a  sheriff's  sale,  does  not  pass  by  the  adjudication:  his  deed 
is  essential.    Ibid. 

11.  Parol  evidence  cannot  establish  the  sale.    Dufbur  u.  Camfranc,  243. 

12.  In  the  case  of  a  sale  by  the  parish  judge  of  various  articles,  the  whole  sale  is  one 
entire  act  which  receives  its  perfection  by  the  signature  of  the  judge  at  the  close  of  the 
sitting:  and  neither  purchaser  is  prior  or  posterior  to  the  others.  Jackson  et  al.  «.  Wil- 
liams, ii,  319. 

13.  Action  of  redhibition  does  not  take  place  in  sales  made  by  authority  of  justice. 
Abat  V.  Casteres,  iii,  71. 

14.  The  purchaser  at  sheriff's  sale  ■cannot  refuse  payment  on  the  ground  that  he  has 
bought  without  title;  he  must  be  evicted,  Stille  v.  Brownson,  iii,  449 ;  Foster  e.  Murphy, 
iii,  457. 

15.  l^e  power  to  imprison  a  purchaser  at  sheriff's  sale,  until  he  comply  with  the  con- 
tract, is  not  unconstitutional.    Abat  v.  Carteres,  iii,  71. 

16.  Purchasers  at  sheriffs'  sales  cannot  be  affected  by  irregularities  which  occur  after 
the  sale.  If  a  levy  be  made  before  the  return  day,  a  sale  may  be  made  afler.  Aubert  v. 
Bohlcr  et  at,  iii,  13a 

17.  A  debtor,  the  claim  on  whom  has  been  seiied  and  sold,  may  retain  against  the  pur- 
chaser whatever  he  might  retain  against  his  creditor  before  the  sale.  Flower  et  aL  •• 
Amaud,  iii,  232. 

18.  Unless  property  sold  by  a  sheriff  brings  more  than  the  amount  of  the  previous 
mortgages  there  is  no  sale.    Balfour  v.  Chew,  iii,  257. 

.  19.  A  bid  at  a  sheriff's  sale,  is  a  bid  for  the  obsolute  value,  and  when  it  is  incumbered, 
is  not  a  bid  over  and  above  the  incumbrances.    Ibid. 

20.  But  this  bid  may  be  made  for  the  entire  value,  with  tlie  obligation  to  pay  the  mort- 
gage; or  for  the  value  above  the  mortgage,  subject  to  the  prior  incumbrance.    Ibid. 

21.  Selling  the  land  as  subject  to  a  mortgage,  does  not  make  the  purchaser  personally 
liable.    Ibid. 

22.  Purchasers  at  sheriff^s  sales  are  not  responsible  for  irregularities  antecedent  to  issu- 
ing the  order  of  sale.    Livingaton  «.  Waldron,  iii,  353. 

25.  A  sale  by  the  sheriff  of  New  Orleans,  for  taxes,  is  le^l,  if  it  pursue  the  same  for- 
malities which  are  directed  for  the  sale  of  lands  in  other  parts  of  the  stale.    Ibid. 
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34.  When  a  debt  ie  doe  at  tereral  iostalnieiiU*,  and  the  traiisieree  of  the  Mcond  eauaee 
the  property  to  be  eeiied  and  sold,  the  parchater  at  the  sale  cannot  be  disturbed  by  an 
action  at  the  suit  of  a  creditor  to  whom  the  Brst  inatalment  waa  aaaigned.  How  the  pro- 
ceeds of  the  sale  should  be  divided. — Qumre,    Parkins  et  al.  v.  Campbell  et  aZ.,  iii,  485. 

25.  In  order  to  support  a  sheriff's  deed  made  for  properly  sold  under  czecotion,  the 
party  relying^  on  such  deed  is  bound  to  show  judgment  and  execution.  Nancarrow  e. 
Weathersbee,  iii,  866. 

26.  A  mortgaged  square  ma/  be  sold  in  separate  lots.  Plauche  ei  oL  e.  Grafier  ei  al^ 
iv,  75. 

27.  Privileges  on  property  seized  do  not  form  a  good  ground  for  suspending  the  sale. 
Berbert*s  Heirs  e.  Babin  H  ai.,  iv,  83. 

28.  He  who  claims  under  a  sale  on  hji,fa,  is  bound  to  produce  the  judgment  and  writ, 
but  no  other  part  of  the  record  of  the  suit;  and  the  certificate  of  the  record  from  below, 
should  simply  be,  that  the  copy  is  a  true  one.    Thompson  e.  Chaveau,  iv,  15. 

29.  It  is  an  essential  pro-requisite  of  sales  under  execution,  that  public  notice  should  be 
given  of  the  time  and  place  at  which  they  are  to  be  made.  A  purchaser  under  a  forced 
sale  does  not  acquire  a  good  title  when  the  formalities  of  law  have  not  been  pursued, 
ftayfield  e.  Comeau,  iv,  202. 

30.  There  b  no  difference  in  the  effect  of  a  sale  made  to  a  stranger,  and  that  made  to 
the  defendant  in  execution.    Williams  e.  Brent  iv,  211. 

3L  In  a  sale  on  a^./a.  the  propierty  passes  by  the  adjudication.  Hughes  v.  Harrison, 
iv,  219. 

32r  A  possessor  under  a  sale  made  in  virtue  of  a  judgment  of  the  district  court  in  a 
snit  against  an  estate  administered  by  an  executor,  is  not  mala  fide,  Donaldson  etoL^ 
Dorsey's  Syndics,  iv,  281. 

33.  In  a  sale  under  execution,  if  the  terms  be  that  as  soon  as  the  buyer  pays,  the  title 
will  pass,  he  must  pay  before  he  acquires  it    Baudin  v,  Rojiff  ei  al^  iv,  441. 

34.  A  sheriff's  deed  does  not  pass  the  property  of  the  defendant  in  execution,  unless 
there  be  a  judgment  But  if  the  debt  has  been  paid,  he  cannot  recover  his  property,  with- 
out paying  the  purchaser.    Donaldson  e.  Rouxan,  iv,  469. 

35.  The  purchase  of  property  at  a  public  sale,  where  all  the  legal  ibrmalities  of  the  sale 
have  not  been  observed,  is  invalid  and  gives  no  title.  Wher6  one  of  the  notices  of  the 
sale  is  directed  to  be  put  up  on  the  church  door,  an  omission  to  comply  with  sach  direc- 
tion will  vitiate  such  sale.    May  field  e.  Cormier  et  aL,  iv,  506. 

36.  The  copy  of  a  sheriff's  deed  is  no  legal  evidence  till  the  absence  of  the  original  be 
accounted  for.    Donaldson  e.  Winter,  iv,  475. 

37.  A  sheriff's  deed  must  be  supported  by  a  judgment    Ibid. 
See  ExBcuTioN  and  Salk,  D. 

L.    Of  SaU$  at  Auction, 

1.  The  process  verbal  ofthe  sale  of  property  by  the  register  of  wills  who  sold  it,  is  evi* 
dence  of  the  sale  and  no  act  under  the  signatures  of  ibs  parties  is  necessary  to  perfect 
it    Zanico  v.  Habine,  i,  384. 

2.  A  bidder  may  refuse  to  take  land  struck  to  him,  on  the  discovery  of  an  incumbrance, 
and  the  auctioneer's  proclamation  before  the  bids  began,  is  no  evidenoe  of  the  bidder's 
knowledge  ofthe  incumbrance.    Porter  et  oL  tt*  Liddle,  i,  538. 

3.  A  case  in  which  plaintiff  seeks  to  rescind  a  sale  of  land  of  bis  under  execution,  en 
the  ground  of  illegal  conduct  (»f  the  sheriff.    Brashears  v.  Barbarino  et  aL,  i,  681. 

4.  Where  property  is  put  op  at  sale  and  bid  for  as  such,  but  afterwards  and  before 
adjudication  is  described  as  having  a  known  quantity,  and  purchased  by  a  particular 
designation  of  its  limits,  it  will  require  the  strongest  prooft  to  justify  the  court  in  reject* 
ing  the  positive  description  given  in  the  act  by  which  plaintiff  acquired,  and  declaring 
the  overplus  of  land  to  have  been  sold  in  the  sale  of  the  designated  poitionk  Macarty  o. 
Fbocher,  ii,  273. 

5.  He  who  bids  at  an  auction  for,  and  ui  the  name  of  another,  has  not  the  right  of 
availing  himself  of  the  bid,  in  case  that  other  disowns  his  authority,  without  the  assent 
ofthe  owners  who  were  the  vendors.    Daquin  et  al.  v,  Coiron  et  al,,  iv,  110. 

M.    Of  SoUm  per  Avenumem. 

1.  When  property  is  sold  by  certain  bounds,  and  per  aversionem,  if  there  be  a  surplus 
9ver  the  quantity  mentioned,  it  passes  to  the  vendee.    Innis  e.  M*Crummin,  ii,  337. 

2.  When,  in  the  sale  of  a  tract  of  land  there  is  error  as  to  the  quantity  contained  within 
certain  limits,  but  none  as  to  the  limits,  the  vendor  cannot  claim  any  land  lying  within 

68* 


^10  ,      INDEX. 

these  limits.    The  doctrine  of  sale  per  tfverrwnem  explained.    Coney  v.  Arehin&rd,  iii, 
£33. 

3.  The  vendee  has  a  right  to  the  land,  as  far  as  the  spot  called  for  as  boundary,  thoogh 
the  distance  given  does  not  enable  hiai  to  reach  it  The  ambigtiity  was  latent  and  arose 
fiom  matters  within  the  instrument    Brand  e.  Dannoy,  iv.  467. 

N.    Of  Sdle$  Generally. 

1.  If  a  third  person  unauthorised,  accept  a  sale /or  vendee,  his  subsequent  ratification 
will  have  a  retroactive  effect    Fleckncr  v.  Gricve's  Syndics  et  al,,  i,  319. 

2.  If  the  vendee  refuses  to  take  away  the  goods,  the  vendor  may,  after  proper  notice, 
•ell  them  for  account  of  the  vendee.  GUIy  et  al,  v.  Henry,  i,  648;  l^oit  v.  M tUaudon,  iv, 
470. 

3.  The  vendee  is  bound  by  the  contract  of  lease  made  by  his  vendor.  Clague  v.  Town- 
aend  et  aZ.,  ii,  454. 

4.  Purchaser  is  not  necessarily  in  bad  fiiith  from  the  inception  of  suit  Prudhomme  «. 
Dawson  et  al^  iii,  48. 

5.  It  is  not  necessary  to  the  completion  of  the  contract  between  vendor  and  vendee, 
that  the  article  sold  should  be  weighed  in  presence  of  the  latter.  Hill  v,  Morgan,  iii, 
360. 

6.  Payment  is  not  a  suspensive  condition  of  a  cash  sale.    Ibid, 

7.  The  right  of  the  vendor  to  claim  back  the  thing  sold  within  eight  days,  can  only  be 
exercised  when  it  is  in  possession  of  the  vendee.    Ibid. 

8.  If  the  farmer  of  the  city  revenue  has  notice,  at 'the  timeof  adjndieation,that  an  ordi- 
nance then  in  its  passage  in  the  city  council,  if  passed  into  a  law,  is  to  form  a  part  of  the 
conditions  of  the  contract,  he  cannot  resist  its  effect,  on  the  ground  that  it  was  not  a  law 
at  the  time  that  he  contracted.    Griffon  v.  Mayor  et  al.,  iii,  541. 

9.  Selling  flour  by  the  barrel,  or  bacon  by  the  single  ham,  on  the  levee,  is  selling  by 
retail.    Ifnd, 

SEQUESTRATION. 

1.  The  oath  of  the  creditor  alone,  is  not  sufficient  to  obtain  an  order  to  sequestrate  the 
property  of  the  insolvent.     Ward  v.  Brandt  et  al.,  ii,  31. 

2.  A  writ  of  sequestration  is  not  the  proper  mode  to  compel  the  appearance  of  an 
absent  debtor,  and  obtain  a  judgment  for  a  debt.    Stockton  «f  al.  e.Hasluck  ef  aZ.,  ii,  129. 

3.  Conventional  sequestrators,  acting  for  both  parties  and  withont  compensation,  are 
liable  to  the  same  obligations  as  are  created  by  the  real  contract  of  deposit  La/krge  «. 
Morgan  et  ol.,  ii,  228. 

4.  Tlie  sequestrators  are  not  liable  for  damages  for  withholding  them  in  a  crisis  wherein 
one  of  the  depositors  alleged  that  the  incumbrances  were  raised,  the  other  denied  that 
fact  and  forbade  their  surrender.    Ibid. 

5.  In  case  of  sequestered  property  the  legal  effect  of  a  judgment  of  nonsuit  is  the  same 
•8  that  of  a  voluntary  discontinuance:  it  leaves  the  parties  in  tlio  situation  they  were  in 
before  suit,  and  the  sheriff  should  restore  the  property  to  the  hands  from  which  it  was 
taken.  In  this  ease  the  plaintiffs  were  the  factors  in  whose  hands  tobacco  was  seized: 
their  agency  was  not  destroyed  by  bringing  the  suit;  hence  they  are  again  entitled  to  the 
possession  of  the  tobacco  after  nonsuit,  unless  their  power  is  positively  revoked.  Has- 
JucK  et  oL  o.  Morgan,  ii,  577. 

6.  A  writ  of  sequestration  can  not  issue  on  an  affidavit  that  the  defendant  intends  to 
remove  hb  property  out  of  the  parish.     Debaillon  v.  Ponsony,  iii,  449. 

7.  The  provisions  of  the  Code  of  Practice  which  require  tiie  judge  to  fix  the  amount  of 
the  bonds  to  be  taken  on.  a  writ  of  sequestration,  and  the  sheriff  to  return  it  into  court 
are  directory  only.  They  do  not  authorise  a  recourse  on  the  sheriff  fur  a  neglect,  from 
which  the  plaintiffs  receive  no  injury.    Vawter  v.  Morgan,  iii,  738, 

8.  If  a  seqaestration  be  obtained  against  an  absent  debtor,  he  may  on  his  return  dis- 
prove the  facts  sworn  to.    Kennedy  £  Duchamp  e.  Develin,  iv,  463. 

SERVANT. 

1.  A  cook,  hired  for  eighteen  months,  may  be  dismissed  at  any  time.  Bethmont  v, 
Davis,  ii,  173. 

2.  If  the  master  was  bound  to  pay  his  passage  back  to  France,  at  the  end  of  his  ser- 
vices,  his  representatives  may  recover  the  value  of  such  a  passage,  though  the  cook  died 
during  the  pendency  of  a  suit  brought  on  the  master^s  refusal  to  pay  the  passage  money. 
lUd, 


INDEX.  811 

SERVITUDB. 

- 1.  Whether  a  ri|fht  of .eerTUvide  claimed  by  defendants,  might  have  paaaed  without  a 
grant?  Orleans  Navigation  Company  v.  Mayor,  &.&,  i,  66. 

•  3.  A  case  of  the  loss  of  servitude  by  non-asoge.    Denis  e.  Veazy,  ii,  284. 
3.  The  existence  of  a  servitude  must  be  established  by  proof  positive,  or  otherwise 
irresistible.    Randolph  «.  Daonoy,  iv,  198. 

SHERIFF. 

1.  Sheriff  seizing  property  on  which  a  third  person  has  a  lien,  is  not  liable  to  a  suit 
sounding  in  damages.    Kenner  ef  al,  e.  Morgan,  i,  109. 

2.  If  a  sheriff  dies  before  receiving  the  amount  of  a  sale,  on  ti  Ji.fa^  his  representa- 
tives cannot  enforce  payment    Pavie's  Heirs  o.  Cenas,  i,  136. 

3.  If  a  sheriff  wrongfully  execute  the  process  of  court,  he  may  be  sued  therefor  in  an- 
other court.    Clarke*s  Kx*rs  v.  Morgan,  i,  220. 

4.  If  sheriff,  in  selling  a  runaway  slave,  omit  the  formalities  of  law  by  which  the  slave 
is  recovered  from  his  vendee,  he  is  liable  in  damages;  nor  need  sheriff  have  notice  of  the 
former  suit  to  recover  the  slave,  but  he  acquires,  from  such  want  of  notice,  the  faculty 
of  showing  any  thing  in  the  present  action  which  might  have  prevented  the  recovery  in 
the  former.    Fleming  and  Wife  o.  Lockhart,  ii,  103. 

5.  It  is  not  a  good  defence  against  the  claims  of  a  sheriff  for  fees  of  office,  that  he  has 
not  resided  within  the  state  during  the  time  the  services  were  rendered.  Morgan  e. 
Mitchell,  iii,  166. 

6.  In  an  action  against  a  sheriff  for  not  returning  process,  if  a  writ  of  sequestration 
issued,  the  presumption  is  that  citation  did  also.  The  measure  of  damages  is,  the  amount 
claimed  in  the  previous  suit    Dupuy  o.  Barlow,  iii,  284. 

7.  A  sheriff  who  neglects  to  arrest  a  defendant,  at  the  suit  of  a  creditor  who  is  not 
placed  on  the  bilaii,  is  responsible  in  damages — but  they  will  be  only  nominal.  Clark  «. 
Wright,  iii,  474. 

8.  Sheriffs  cannot  demand  the  fees  given  by  law  for  keeping  slaves,  unleas  they  are 
detained  in  actual  custody.    Wright  v.  Harman  et  al^  iii,  5&. 

9.  But  they  may  recover  on  a  quantum  meruit  for  the  moneys  actually  expended  by 
them.    Ibid, 

.  10.  A  sheriff  who  seizes  property  not  subject  to  execution,  is  liable  to  an  action  for 
damages.    Carraby  et  al.  v,  Morgan,  iii,  635. 

11.  An  action  lies  against  a  sheriff,  who  seizes  goods  other  than  those  of  the  defendant 
in  execution.    Feet  et  aL  e.  Morgan,  iii,  780. 

12.  A  plaintiff  does  not  lose  his  claim  on  a  sheriff  who  has  taken  a  twelvemonths' 
bond  without  proper  surety  by  receiving  the  bond  and  attempting  to  procure  the  money. 
Semple  et  al,  v.  Buhler,  iv,  21. 

13.  Nor  by  failing  to  oppose  the  rightful  claim  of  a  third  party.    Ibid, 

14.  A  sheriff  who  has  received  money  on  an  execution,  cannot  invoke  the  prescription 
of  five  years.    Tremuulet  ^.  Cenas*s  Heirs,  iv,  51. 

15.  A  legislative  declaration,  Code  of  Practice,  art  400,  that  if  the  intervening  party 
does  not  give  security,  and  the  sheriff  proceeds  to  sell,  the  latter  shall  be  responsible  for 
damages,  does  not  repeal  all  other  parts  of  the  law  under  which  be  was  responsible  be- 
fore.   Feet  et  oL  v,  Morgan,  iv,  68. 

16.  Whether  two  sheriffs  may  be  sued  together  for  illegal  returns,  on  different  writs 
in  the  same  suit?    Fbk  v,  Browder  et  a/.,  iv,  ]  18. 

17.  The  action  for  an  illegal  return,  is  prescribed  by  one  year.    IM. 

18.  The  return  of  the  sheriff  that  a  debt  is  satisfied,  does  not  conclude  the  creditor. 
Williams  e.  Brent,  iv,  211. 

19.  The  sureties  on  a  sheriff's  bond,  are  liable  for  the  taxes  on  suits.  Police  Jury  «• 
Bullit  et  aL,  iv,  533. 

20.  The  power  of  summarily  enforcing  payment  of  a  tax,  cannot  be  exercised  in  re- 
gard to  other  taxes.    Ibid, 

21.  A  sheriff,  sued  for  the  taxes  he  was  bound  to  collect,  must  show  he  failed  in  doing 
■o,  afler  having  used  proper  diligence.    Ibid, 

22.  The  sheriff  cannot  surrender  property,  seized  on  a  fi,  fa,  to  a  claimant,  who  ob- 
tains an  injunction  to  stay  the  sale.    Lacy  e.  Buhler,  iv,  657. 

23.  Since  tlie  new  Code,  the  state  has  no  privilege  on  the  estate  of  an  insolvent  sheriff! 
for  taxes  collected  by  him,  and  unaccounted  for.  The  State  v,  Wright's  Admiuiatrators, 
iv,  530. 
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h  If  the  oooMgoor  prefrent  the  matter  from  folfiUing  hif  engifement,  foil  freight  mtj 
be  claimed  of  him.    Blake  et  aU  v.  Margin,  i,  133. 

2.  The  maaler  of  »  fesMl  cannot  claim  wagee  when  ihe  if  loet  by  his  iimlt  Latham 
IK  West,  i,  416. 

3.  The  coneirnee  who  receivea  the  goods  thereby,  eoatraeta  to- pay  the  freight.  Bnilk 
V*  Flowers  et  a£,  i,  449. 

4.  If  the  freighter  refoses  to  receive  goods  on  the  groand  that  they  are  damaged,  and 
the  master  says,  **they  may  be  received,  and  the  matter  will  be  aftefwarde  settled,**  the 
freighter  may  stop  the  freight  till  an  allowance  bo  made  for  the  damage.  Bemadon  «• 
Nolte  ei  el.,  i,  563. 

5.  The  qumnium  of  salvage  u  a  matter  to  be  left  to  the  soond  diacretiott  of  the  origi- 
md  court    Chaveau  e.  WaMen,  ii,  76. 

6.  The  court  re-affirmed  the  decision  in  Urqnbart  e.  RobinsoD,  1  JUerttn,  S36,  that  the 
invoice  acoompanyinr  the  bill  of  lading  is  not  legal  evidence  per  se  elf  the  value  of  the 
goods.    Watson  v.  Yates  ei  tU^  ii,  146. 

7.  The  master  of  a  paoket  between  Pensaoola  and  New  Oileans,  not  drawing  mora 
than  &^  ieet,  is  not  bound  to  take  a  pilot    Ibid, 

a.  The  master  who  fails  to  deliver  the  goods,  is  avoonntable  for  the  valoe:  the  fiinda^ 
mental  rule  for  appreciating  the  loss  in  such  case  is  given  by  the  price  as  estimated  in 
the  invoice.    Ames  ef  al,  o.  Reed^  ii,  236^ 

9.  The  owner  of  a  vessel  b  responsible  for  the  damage  done  by  her,  althoogh  a  pilot 
he  on  board.    Williamson  e.  Price  St  Morgan,  iii,  333. 

10.  The  shipper  of  pfoods  is  not  responsible  for  the  oost  of  defending  the  ship  and  other 
property  on  board,  which  b  seized  and  proseooted  for  illegal  tr«de.  Doncan's  Eazecotors 
9.  Foydras*s  Ez'rs,  iii,  632. 

11.  A  shipper,  sning  the  master  and  owners  of  a  vessel  for  goods  lost  through  their 
neglect,  may  attach  their  property.  Hunt  e.  Norris,  i,  282. 

12.  If  the  master  gives  a  receipt  for  goods  left  off  the  beaehi  they  are  at  the  risk  of  the 
ship.    Fisher  et  aL  v.  Brig  Norval  et  aC  iv,  450. 

13.  The  new  Code  has  wrought  no  change  in  the  liability  of  steamboat  owners. 

By  the  old  Code  their  liability  was  clearly  not  in  eolido.  The  art  2796  of  the  Lonisi* 
ana  Code,  declares,  that  an  association  for  the  purpose  of  carrying  personal  property  for 
hire,  in  ships,  dtc,  is  a  commercial  partnership;  the  articles  2798  and  2823  refer  to  the 
projected  Code  of  Comnwroe,  as  the  supplement  of  all  that  part  of  the  Loaisiana  Code 
^hich  relates  to  commerce.    The  projected  Code  of  Commerce,  aitiele  163,  declares,  that 

C'  owners  of  ships,  dec,  are  not  bound  in  99lid»f  and  in  case  a  repngnanoe  had  thus 
created,  it  was  ordered,  by  the  articles  of  the  Louisiana  Code  referred  to,  that  the- 
Code  of  Commerce  should  be  paramount  The  Code  of  Commeroe,  however,  has  never* 
become  law.    (1839.) 

To  tiie  end  to  reconcile  the  New  Code,  2796,  with  the  old  hw,  it  was  now  deeided^  that 
the  provision  of  the  Louisiana  Code  is  exclusively  applicable  to  a  company  formed  eX' 
pressly  to  conduct  the  business  of  carriersi  and  leaves  joint  ownen  of  vessels  to  their 
former  responsibility;  i  «.,  as  partners,  in  an  ordinary  partnership.  Kimbal  «.  Blana  <l> 
mL,  iv,  557. 

See  CAKainu 

SIMULATION. 

1.  The  apparent  vendee  in  a  simulated  sale  will  be  condemned  to  make  restitution. 
OrefBn's  Bx*r  e.  Lopez,  i,  349. 

2.  A  case  of  simulated  sale.    Keroble  v.  Kemble  et  al,t  ii,  566. 

3.  A  case  of  simulated  donation  inter  meei.    Montamat  and  Wifo  e*  Debon,  iii,  2M. 

SLANDER. 

1.  A  char^  of  robbing  the  plaintiff  of  his  tobacco,  in  an  action  of  slander,  is  not  sup- 
ported by  evidenoe  of  his  ^Uehonegdy  obtaining  the  tobacca    Freeland  «.  Lanfear,  ii,  655. 

2.  Under  the  act  of  1817,  which  limited  process  of  attachment  to  cases  of  damsges 
atcertmined  and  epeoific,  an  action  of  slander  could  not  begin  with  an  attachment  See 
Cross  e.  Richardson,  2  N,  &  323.    Baune  o.  Tbomassin,  iv,  60. 

3*  No  action  will  lie  for  a  charge  of  perjury  made  in  the  course  of  judicial  proceedings. 
Wamack  v.  Kemp,  iv,  25, 

SLAVEa 
!•  Persons  of  color  presumed  free;  negroes  otherwise.    Adele  *.  Beaoregard,  i,  20. 
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SL  A  ne|rro  will  be  presQined  free,  though  purchased  as  a  slare,  if  the  purchase  was 
made  in  a  coontry  in  which  slavery  is  not  tolerated,  unless  it  be  shown  that  he  was  be« 
ibre  in  one,  in  which  it  is.    Forsyth  el  al,  v.  Nash,  i,  262. 

3.  An  authority  to  sell  a  slave  must  be  written.    Stockdale  «.  Escaot,  i,  288. 

4.  If  a  slave  be  described  in  the  bill  of  sale  as  a  bon  dometHque^  cocker  et  brique- 
tier,  and  he  be  proved  to  be  a  good  servant,  and  a  eoachmau  and  brickmaker,  this  will 
suffice.    Duncan  e.  Cavallo's  ExV,  i,  291. 

5.  When  the  person  who  claims  the  defendant  as  a  slave,  has  proved  her  slavery,  she 
can  not  contest  his  title.    Trodeau*s  Ex*r  v.  Robinette,  i,  292. 

6.  By  the  Spanish  laws  a  slave  can  obtain  his  freedom  by  prescription,  whether  this 
provision  is  not  repealed  by  our  Code.    Metayer  v.  Noret,  i,  415. 

7.  Prescription  is  never  pleadable  to  a  claim  of  freedom.    Delphi ne  e.  Dereze,  ii,  769. 

8.  In  an  action  for  an  injury  done  to  plaintiff  *s  slave  in  putting  out  his  only  eye,  so  as 
to  render  him  wholly  useless,  defendant  was  adjudged  to  pay  the  expenses  which  had 
been  incurred  for  the  attendance  on  the  slave  and  the  full  value  of  the  slave,  and  to 
receive  him  as  his  own  property.    Jourdan  o.  Patton,  i,  423. 

9.  Under  the  laws  of  the  United  States  existing  in  1819,  slaves  introduced  into  the 
country  in  contravention  of  law,  acquire  no  personal  rights;  they  are  mere  passive 
beings,  who  are  disposed  of  according  to  tlie  will  of  the  several  legislatures.  Gomez  v 
^onneval,  i,  521. 

10.  A  slave  may  sue  another  than  her  master  for  her  freedom.    Marie  v.  Avart,  i,534. 

11.  Suit  brousfht  by  a  negro  to  recover  his  freedom:  not  having  fol611ed  the  conditions 
of  his  emancipation,  the  deed  was  revoked.    Julian  v.  Langlish,  i,  717. 

12.  No  defence  to  an  action  on  that  part  of  the  Black  Code  which  forbids  the  sale  of 
spirits  to  slaves,  dee.,  that  tlie  defendant  did  not  know  the  negro  to  be  a  slave.  Delery  v. 
Momet,  i,  164.  ' 

13.  A  contract  for  the  sale  of  a  slave  most  be  reduced  to  writing.  Nicholls  «.  Roland, 
iitl71. 

14.  If  the  owner  of  a  slave  remove  her  from  Kentucky  to  Ohio,  aiiiiiis  mersmlt,  she 
becomes  fne^  ip$o  facto.    Lunsford  e.  Coquillon,  ii,  689. 

15.  If  slaves  be  oommittcd  as  felons  and  runaways,  an  acquittal  of  them  as  felons,  does 
not  authorise  a  discharge  of  them  as  runaways. 

It  is  not  a  good  defence  that  the  slaves  were  not  kept  in  ckise  custody.  Morgan  «• 
Mitchell,  iii,  166. 

16.  If  a  sheriff  fiiil  to  advertise  runaway  slaves,  he  cannot  recover  his  legal  fees,  but 
he  may  recover  the  value  of  his  services,  if  the  owner  knew  of  their  confinement  and 
refused  to  take  them  out    Ibid, 

17.  Where  a  slave  is  directed  by  the  will  of  the  master  to  be  set  free,  the  pur- 
chaser of  him  before  the  time  arrives,  has  a  right  to  the  slave's  labor  wherever  he 
chooses  to  have  it  performed:  Qu^re,  whether  he  may  carry  him  out  of  this  state?  Per- 
baps,  the  slave  may  bo  allowed  the  aid  of  the  magistrate,  in  ease  of  an  evident  attempt 
to  transport  him  out  of  the  jurisdiction  of  the  state,  in  order  to  frustrate  his  hope  of 
emancipation,  under  the  will  and  sale,  by  ooropelling  the  purchaser  to  give  security  for 
the  forthcoming  of  the  slave,  in  due  time,  or  otherwise.    Moosa  v,  AUain,  iii.  243. 

18.  The  issue  of  a  mortgaged  female  slave,  born  after  a  sale  by  the  mortgagor,  are 
in  tlie  hands  of  the  vendee  u^ffected  by  the  mortgage.  Skillman  and  Wife  v.  Lacey, 
iiit  450. 

19.  Free  persons  of  color  aro  entitled  to  a  trial  by  jury,  and  can  not  be  tried  for 
offences  by  a  justice  of  the  peace.  See  1  Martin't  Digeut,  688, 100,  648,  46.  Bore  o. 
Bush  ft  aU  iiif  720. 

20.  The  article  in  the  constitution  of  the  United  States  relative  to  furtive  slaves,  does 
not  apply  to  a  case  where  a  right  of  property  is  claimed  in  them  by  a  eitizen  of  the  state 
where  he  is  found.    Volant  o.  Lambert,  iv,  57. 

21.  Whether  the  vendor  of  a  slave  in  this  state,  warrants  a  good  title  according  to  the 
laws  of  another  state  into  which  the  slave  is  removed?    Quaere.    Ibid, 

22.  Warranty  of  title  in  a  slave  is  not  limited  to  title  with  possession,  but  extends  to 
cases  where  possession  is  lost,  and  the  vendee  is  compelled  to  bring  suit  for  him.    i5uf« 

23.  A  planter  who  occasionally  permits  his  slaves  to  earn  money  by  cordelling,  cannot 
complain  of  those  who  hire  them  for  that  purpose.     Morgan*s  Syndics  v.  Fiveash,  iv,  296» 

24.  The  presumption  of  alavery  arising  from  color  is  confined  to  blacks.  Pilie  v.  La* 
lande,  iv,  384. 

25.  A  planter  who  permits  hb  slaves  to  earn  money  for  themselves,  by  cordelling^ 
ships,  has  no  action  in  case  one  of  them  be  drowned  accidentally  in  doing  so.  MoN 
gan*s  Syndics  e.  Fiveash,  iv,  628. 
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56.  The  plaintiff  sues  in  this  action,  to  recover  bis  freedom,  and  from  the  evidenoe  on 
record,  ie  clearly  entitled  to  it— >He  was  bom  in  the  northwcatern  territory,  sinoe  the 
enactment  of  congress,  in  1787,  of  tlie  ordinance  for  the  government  of  that  country, 
according  to  the  sixth  article  of  which,  there  could  be  therein  neither  slavery  nor  involun- 
tary servitude.  This  ordinance  6zed  for  ever  the  character  ef  the  population  in  the  region 
over  which  it  extended,  and  takes  away  all  foundation  from  the  claim  set  up  in  this 
instance,  by  the  defendant.  The  act  of  cession  by  Virginia,  did  not  deprive  congress  of 
the  power  to  make  such  a  regulation.    Merry  v.  Chexnaider,  iv,  673. 

See  Emancipation  and  Statu  Lii 


SPANISH  LAW& 

1.  The  law  of  the  JSecfpiiacivn,  which  requires,  as  a  legal  pMSomption  of  a  ebild^s 
capacity  to  live,  that  it  should  live  twenty.four  hours,  is  stal  in  fbrce.  Cottin  e.  Cottin, 
1,344. 

2.  By  the  laws  of  Spain,  a  slave  can  acquire  his  fnodom  by  a  possession  of  ten  jreara 
in  the  presence  of  his  master,  or  of  twenty  years  in  his  absence.  Wbelber  this  provision 
has  been  repealed  by  our  Code?     Metayer  o.  Noyer,  i,  415. 

3.  The  Spanish  insolvent  laws  in  force  before  the  sdoption  of  the  oonstitntion  of  the 
United  States  by  the  people  of  Louisiana,  are  not  affected  by  that  instrument.  Ray  ei  mL 
9,  Cannon  el  al^  ii,  580. 

4  Under  the  Spanish  law,  valuation  in  the  contract  of  nMrriage  did  nol  tranafor  pr». 
perty  to  the  husband.    Prudhomme  v.  Dawson  ei  oLy  iii,  4& 

5.  The  forfeiture  of  the  right  to  recover,  on  account  of  having  seized  and  taken  pnv 
perty  from  the  defendant,  to  saliafy  the  amount  claimed  by  suit,  a  principle  of  Spanish 
law,  {N.  Beet^Ucion,  6.  4,  lU,  13,  Z.  1,  and  6.  5,  ft<.  17,  L  10,  of  same  tPork,)  only  taken 
place  in  consequence  of  a  taking  with  force,  as  it  was  the  intent  of  the  law  maker  to 
prevent  breaches  of  the  peace.    Ware  e.  Innia,  iii,  38. 

6.  The  Spanish  law  did  not  reouire  that  all  the  formalities  necessary  to  give  effect  to 
a.  will  should  appear  on  the  fiicedt  iL    Bonne  et  oL  e.  Powers,  iii,  137. 

7.  Lands  granted  by  the  king  of  Spain  to  the  husband  alone,  did  not  make  a  part  of 
the  community  of  acquests  and  gains.  But  the  improvemcnie  made  on  them  da  L.  & 
F.  Frique  v.  Hopkins  et  a/.,  iii,  273. 

8.  A  quebtipff  of  marital  rights  decided  according  to  Sponiab  lawn.  Dagniy  e.  St  F6*s 
Creditors,  iii,  335. 

9.  By  the  Spaoiab  law  opposition  to  a  tableau  of  distribution  in  a  case  of  banJtfnptey 
must  be  made  in  writing.    Ludeling  n.  His  Creditors,  iii,  408* 

10.  Tlie  nature  of  the  Spanish  action  juicio  de  eancur§o  eoanderad<    Auk 

11.  An  ordinance  of  a  Spaniah  governor,  in  1770,  of  which  nothor  the  original  nor  % 
copy  ci^  be  had,  requiring  all  sales  of  land  to  be  made  befon  a  notary,  when  no  anthority 
in  the  governor  is  iJiown  to  change  the  general  kw  of  the  land,  and  when  the  Superior 
Court  of  the  late  territory  rofoaed  to  reocjgniae  it,  wiU  not  now  be  regarded  CcMnlce  eC 
al^  e.  Sanch^  and  Wife,  iii,  426. 

12.  Land  given  by  the  Spanish  gDvemment  to  the  hnsbsnd,  did  not  enter  into  the  com- 
munity.   Heirs  of  Rouquier  «.  Executors  of  Ronquier,  iii,  464 

13.  The  jurisprndenee  of  Spain  makes  a  part  of  the  law  of  Louisiana.  Sanl  v.  ffis 
Creditors,  iii,  663. 

14  The  exception  in  the  Partidas  in  favor  of  women  who  become  widows  before  they 
are  of  age,  in  regard  to  the  estates  inherited  from  their  children,  is  unrepealed  by  an^^ 
apt  of  the  legialatore  of  the  state  or  late  territory.  Duncan's  Execators  v.  Hampton,  iii, 
732. 

15.  Parol  evidence  is  admissible  under  the  Spanish  law,  to  prove  the  alienation  and 
acquisition  of  property,  such  as  land  and  slaves.  Ducrest's  Heirs  o.  Bijeau*s  Estate,  iv, 
482.  ., 

16.  A  tnns^ettonf  made  before  the  adoption  of  the  old  Civil  Code,  aKenaling  slaves,  in 
virtue  of  which  tbo  heirs  of  the  ancestor,  who  was  the  vendee,  claim  soch  slaves  and  their 
increase,  must  be  governed  by  the  bws  of  S|>ain.    ibid, 

17.  By  the  Spanish  law,  if  the  money  which 'the  wifo  brought  into  marriage,  whether 
dotal  or  paraphernal^  was  employed  in  the  purchase  of  slavea,  or  other  immovable^  the 
property  became  hers  if  she  choae.    Ibid, 

18.  When  the  purchase  was  made  with  the  wife*s  consent,  the  property  was  hers  at 
the  dissolution  of  the  marriage,  whether  her  husband  was  insolvent  or  not    Ibid» 

■  19;  If  the  purchase  of  an  immovable  waa  mnde  with  her  money  and  without  the  wifo*8 
consent,  she  had  ctply  a  subsidiary  right,  to  be.exerciwd  in  case  of  her  hnsband'a  iosoU 
▼ency.    Jbid.        ' 
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STATUTE, 

I.  Laws  in  thu  territory  beings  p«Med  in  French  and  English  form  two  originals  which 
mast  be  coostrned  together.    Uodson  v.  Grieve,  i,  16,  56. 

9.  The  two  originab,  English  and  French,  of  an  aet  of  the  legislature  cannot  be  con- 
sidered otherwise  than  as  parts  of  a  whole,  and  not  as  distinct  expressions  of  its  will.  In 
a  criminal  statate  the  mode  of  construction  most  favorable  to  the  defendant  will  controL 
State  o.  DupQV,  ii,  177. 

3.  Acts  of  legislature  are  not  in  ibroe  immediately  after  they  receive  the  governor's 
flignatore,  bat  alter  promalgation.    St  Avid  o.  Weimprender,  i,  334. 

4.  When  tho  English  and  French  pert  of  a  statute  differ,  if  the  expressions  in  the  for- 
net  be  clear  and  unarobigoous,  the  latter  is  to  be  disregarded.  But,  if  they  leave  the 
meaning  of  the  legisUture  uncertain,  the  latter  part  may  be  referred  to,  in  order  to  deiir 
the  doubt    Breedlove  et  al,  v.  Turner,  i,  735. 

5.  An  affirmative  statute  containing  provisionB  different  from,  but  not  contrary  to,  a 
Ibrmer  statate,  does  not  repeal  it  Seghers,  Att  fi^r  Abs.  Heirs,  v.  Antheman,  Ex.  of  C. 
Andr^,  f.  w.  c.  ii,  403. 

6.  An  act  of  legislature  oamioi  afiect  instruments  executed  befbre  its  parage.  Dorn- 
ford  o.  Ayme,  iii,  84. 

7.  Subsequent  laws  do  not  operate  a  repeal  by  containing  provisions  different  from 
former  ones;  they  must  be  contrary  to  them.    Herman  v,  Sprigg,  ili,  58. 

8b  Whether  the  diatinotion  of  public  and  private  acts  of  the  legislature,  be  kno^m  in 
this  state  7  If  it  be,  the  act  incorporating  the  state  bank  is  a  public  one.  Louisiana 
State  Bank  «.  Flood,  iii,  9& 

9.  Powers  confirmed  by  the  terms  it  ehaU  be  lautful,  need  not  neee»9arily  be  exercised. 
Acts  of  LegislaUve  Council,  1804,  p.  6;  1805,  p,  356.    Caulker  o.  Banks,  iii,  155. 

10.  A  law  imposing  a  tax  on  a  particular  parish,  the  object  of  which  is  tlie  payment  of 
a  debt  due  by  the  stale,  is  not  unconstitutional.    Le  Breton  o.  Morgan,  iii,  953. 

II.  The  judiciary  possess  the  power  to  declare  laws,  contrary  to  the  constitution,  void. 
Und. 

13.  The  rules  in  relation  to  real  and  personal  statates,  apply  also  to  unwritten  laws  or 
customs.    Saul  v.  His  Creditors,  iii,  663. 

13.  Laws  are  never  presumed  to  have  a  retrospective  operation.  MiUer  o.  Reynolds 
H  «/.,  iii,  702.  ' 

14.  The  legislature  cannot  dalegate*tbe  power  of  making  lawa.  Flower  et  ul  o.  Grif- 
fith,  iii,  758. 

15.  All  laws  except  those  in  relation  to  remedies,  ore  presumed  to  be  made  for  oases 
which  are  subsequent  to  them.    Dean  v.  Carnahan,  iv,  933. 

16.  An  act  of  the  legislature,  the  execution  of  which  is  suspended  by  ono  of  its  clauses, 
or  by  a  delay  of.  its  promulgation  may  in  the  meanwhile  be  modified  or  repealed  by  a 
posterior  act    Gosselin  et  aLv,  G^jaselin,  iv,  330. 

17.  A  legislative  exposition  can  only  result  from  proceedings  of  both  houses,  approved 
by  the  executive,  or  persisted  in  aocordinr  to  the  constitution,  without  their  approbation. 
Louisiana  State  Insurance  Company  v.  Momn  et  a/.,  iv,  663. 

18.  When  the  meaning  of  the  Words  of  an  aet  presents  no  ambiguity,  there  is  no 
room  for  interpretation,  on  the  allegation  of  hardshipl    Waters  v.  Backus,  i.  610. 

19.  Tho  legislature  has  tho  power  to  declare  that  laws  shall  have  effect  from  and  after 
their  passage.    Buhol  o.  BMidiiMisquie  et  aL,  iv,  575. 

30.  The  state,  who  is  the  hiwgiver  and  a  party,  may  constitulfonally  declare  that  all 
mortgages  in  her  favor  shall  cease  to  exist,  as  to  moneys  thereafter  collected.  Bell  o. 
Haw  H  «/.,  iv,  504. 

STATU  LIBER.  # 

1.  A  ibnrale  slava  whose  deed  of  ftmanetpatiott  ran  thus:  **  I  emancipate  and  liberate 
fVam  att  subjection,  captivity  and  servitude  the  said  negro,  Catin,  my  slaive,  with  the  quali- 
fication and  ooodition  that  ah*  shall  hold  and  enjoy  fre^m  immediately  after  ray  death«** 
is  a  ttaiu  Uber  during  the  grantor*s  lifetime,  and  children  born  from  her,  while  in  such 
state,  ai«  not  entitled  to  freedom.    Catin  o.  I>*Orgenoy's  Heirs,  i,  634. 

3.  A  statu  liber  haa  no  action  for  relief  for  ill  treatment  Doroth^e  v.  CcquiUon  et  dL 
if,  370. 

STOLEN  PROPERTY. 

1.  The  bona  fide  vendee  of  a  stolen  negro,  is  not  entitled  to  demand  the  price  from  the 
.  Jawfid  owner.    Harper  ••  DMIrahan,  ii,  686^ 
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3.  PQichasiosr  a  hone  that  has  been  stolen,  in  market  overt,  does  not  give  a  Hjj^bt  to 
him  unless  there  be  three  years  possession  following  the  sale.    Davis  v.  Hamptoa,  iii,  300. 

SUBROGATION. 

1.  A  surety  who  pays  the  debt  is  subrogated,  t/ws/selo,  to  the  rights  of  the  creditor. 
Civil  Code,  290,  art  151.    Curtis  «.  Kitchen,  i,  687. 

3.  The  endorser  of  a  note  (given  for  the  purchase  uf  a  slave,  by  the  maker)  is  by  the 
payment,  subrogated  to  the  vendor*8  rights,  and  may  demand  the  rescission  of  the  sale. 
Torregano  o.  Sqfora*s  Syndics,  ti,  628. 

3.  Subrogation  does  not  take  place  in  favor  of  all  who  pay  a  debt,  hot  only  of  him 
who  being  bound  for  it,  discharges  it    Nolte  dt  Cu.  o.  Their  Creditors,  iv,  368. 

4,  A  tutor  is  subrogated  to  the  rights  of  the  creditor  paid  by  him.  fiaillio  e.  Wilson* 
iv,  541. 

SUBSTITUTION, 

1.  A  devise  to  the  mother  for  life,  remainder  to  the  children,  in  equal  parts,  to  be  held 
for  the  survivors,  down  to  the  last,  in  the  event  of  death  before  marriage  or  without 
issue,  is  a  substitution,  which  the  law  leprobatea.  Farrar  H  aL  v,  M*Cutcheon  et  al^ 
iii,  223. 

2.  A  debtor  cannot  be  compelled  to  pay  several  transferees  to  whom  the  creditor  may 
have  assigned  separate  portions  of  the  debt    King  et  aL  v,  Havart,  iii,  504. 

3.  A  bequest  to  a  master  of  a  slave,  of  a  sum  of  money  in  payment  of  the  Blave,^is 
not  tt,Jidei  commisstiin,  and  therefore  prohibited  by  law.    Mathurin  «.  Livaudais,  iii,  551. 

SUCCESSION. 

A.  Of  the  Place  of  Opening  the  8ucce$9ion, 

B.  Of  the  Appointment  of  Vuralor$  and  Admimatratora. 

C.  Dutieit  towera^  Rigna  and  Reeponnbilitiea  of  Curatora,  Exectdora  and  Admtnts- 
tratora. 

D.  Of  the  Sale  of  Property  belonging  to  SueeeMion, 

E.  Of  the  Payment  of  Debto  ana  the  Legacies,  and  of  Rendition  of  Account 

F.  Of  the  LiabilUieo  of  Heiro. 

G.  Of  Saeceoeion  CfeneraUy. 

A.    Of  the  Place  of  Openilig  the  Sacceonen, 

If  a  parish  be  divided  into  two,  proceedings  on  the  moriuaria  are  to  be  commenced  in 
the  new  parish,  if  the  domicil  of  the  deceased  makes  part  of  it,  although  he  died  before 
the  division.    Harang  v.  Harang  et  al^  iv,  151. 

B.    Of  the  Appointment  of  Curalore  and  Adminietratorn, 

1.  Although,  perhaps,  the  circumstance  of  a  person  not  being  domiciliated  in  the  state, 
would  not  exclude  him  from  the  office  of  curator  ab  inteetatOf  claiming  as  a  relation  or 
creditor  against  strangers  or  persons  wholly  uninterested  in  the  succession, yet  where  two 
parties  are  contending  for  a  preference,  whose  pretensions  are  in  other  respects  nearly 
equal,  it  would  be  nothing  more  than  an  exercise  of  sound  discretion  in  the  judge  to  pre- 
fer the  citizen  of  the  state  who  possesses  property,  which  is  tacitly  mortgaged  for  the 
faithful  performance  of  his  duties  as  cunitor,  to  strangers  not  possessing  this  additlonU 
qualification.    Rush  s.  Randolph,  i,  260. 

2.  If  one  who  was  a  creditor  at  the  time  of  his  application  for  the  euratorship  cease  to 
be  a  creditor  before  appointment,  he  thereby  destroys  his  claim  to  the  euratorship.    Bnd, 

3.  If  the  testator  dispose  of  property  to  his  natural  children,  which  the  law  requires 
should  go  to  his  legitimate  brothers  and  sisters,  and  name  an  executor,  the  proper  course 
is  for  the  court  of  probates  not  to  appoint  a  curator  to  the  absent  brothers  snd  sisters 
until  partition,  but  meanwhile  to  appoint  a  defensor  to  protect  their  rights  in  making  the 
same.    Johnson  v,  Davidson,  i,  495. 

4.  Although  while  all  the  co-heirs  were  present,  and  the  minor  ones  represented  by 
their  tutrix,  there  could  not  legally  be  a  curator  ad  Aona,  yet  the  eldest  son  of  the  de- 
ceased, who  had  tokun  on  himself  the  management  of  the  estate,  with  the  consent  of  his 
co-heirs  of  age,  and  among  them  of  Mrs.  Ware,  plaintiff,  under  the  appellation  of  curator 
ad  bona  of  the  estate,  b  answerable  as  their  agent  Ware  and  Wife  e.  Welshes  Heirs,  ii, 
116. 

5.  An  heir,  who  has  accepted,  with  the  benefit  of  an  inyentory,  is  entitled  to  the  po». 
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■ession  and  admiDutration  of  the  estate.  If  there  be  other  heira,  their  ri^^hts  will  be  oo- 
tioed  when  they  appear.    Dafoor  e.  CamfraDC,  ii,  943. 

6.  An  executor  cannot,  becaaae  be  hae  been  unable  to  liquidate  the  estate  within  a  year, 
refuse  to  give  it  up  to  the  heir  after  the  expiration  of  that  time.  He  may  retain  it  for  a 
longer  time  if  he  is  so  authorised  by  the  will,  bat  cannot  refuse  to  render  an  account  at 
the  end  of  the  year.    Lafon's  Executor  e.  Gravier  et  al^  ii,  448. 

7.  The  amount  expressed  in  the  bond  of  a  curator  is  prima  facie  that  which  is  due  the 
heirs.    Eggleston  v.  Colfax  et  oL,  iii,  363. 

.  8.  If  letters  of  curatorship  be  granted  without  legal  citation,  as  demanded  by  the 
Code  of  Practice,  they  will  be  annulled  at  the  suit  of  any  person  interested.  Eikins  o. 
Canfield,  iii,  636. 

• 
C.    Dutie$t  Right*,  and  RiepomibUities  of  Curatere,  Executors,  and  Adminietratore. 

I.  An  executor  who  has  taken  a  note  from  a  debtor  of  his  testator,  may,  after  a  year, 
sue  either  in  his  own  name  or  as  executor.  T.  &,  D.  Urqoharty  Executors,  o.  Taylor,  1, 
360. 

3.  If  the  appointment  of  a  curator  be  revoked  on  appeal,  and  he  delays  the  delivery  of 
the  estate  until  the  heirs  come,  the  commissions  belonging  to  the  curator  for  administer- 
ing the  estate,  rightfully  belong  to  the  curator  appointed  by  the  court  of  appeal.  Preval 
o.  I>ebuys  £t  at,  i,  395. 

3.  One  whose  slave  has  been  sold  as  part  of  another's  succession,  has  •  claim  against 
the  curator  for  the  price,  and  is  not  to  be  classed  with  the  creditors  of  the  succession. 
Donaldson  o.lS.ust,  i,  479. 

4.  The  per  oeotage  allowed  to  the  special  administrator  does  not  extend  to  any  goods 
which  may  be  found  blended  with  those  of  the  estate.    Labaiut  o.  Rogers,  i,  481. 

5.  Upon  judgment  against  an  executor  ibr  a  debt  of  his  testator,  he  'i»  at  once  liable  to 
execution  against  his  own  property,  but  he  may  obtain  immediate  relief  by  offering  to 
render  his  account,  showing  that  he  has  legally  and  fully  administered.  Querry*s  Exe- 
cutor V.  Faussier's  Executor,  i,  516. 

6.  An  executor,  suing  for  money  had  and  received  to  hb  use  as  such,  needs  not  style 
himself  as  executor,  and  if  he  do,  the  defendant  cannot  contest  his  capacity.  Hunter  v. 
Postletbwaite,  ii,  125. 

7.  If  an  executor  suffer  three  years  to  elapse  without  taking  any  stepe  for  the  recovery 
of  a  debt,  and  afterwards  gives  further  credit,  incorporating  this  debt  with  one  of  his  own, 
into  a  mortgage  in  his  own  name,  he  becomes  liable  to  the  estate.  Norwood*s  Execu- 
tors o.  Duncan  et  al^  ii,  153. 

8.  When  money  is  given  by  an  executor,  on  a  quite  uncertain  event,  he  should  show 
that  the  interests  of  the  succession  required  it,  or  at  least  make  out  a  strong  case,  to  in- 
duce a  belief  they  did.    Ferrer  v.  Boffil,  ii,  185. 

9.  An  executor  to  whom  power  is  given  to  act  beyond  the  year,  and  settle  the  estate, 
may  act  as  long  as  it  is  necessary  to  accomplish  the  object  M.  A,  F.  Gayoeo  o.  Garcia, 
ii,  469. 

10.  An  executor  cannot  sell  property  of  his  testator  by  private  sale,  although  author 
rised  to  act,  extrajudicially.  Minor's  property  cannot  be  alienated  in  any  other  mode  but 
that  prescribed  by  law.    Ibid, 

II.  Executors,  who  reside  abroad,  cannot  compel  legatees  of  property  in  the  state,  to 
sue  them  elsewhere,     llepp  et  aL  o.  Lafonta's  Executors,  ii,  705. 

12.  An  executor  may  be  sued  before  he  is  reedy  to  pay,  on  a  debt  of  the  succession 
which  he  refuses  to  acknowledge:  the  justice  of  the  debt  may  be  as  well  ascertained  be- 
fore, as  after  the  representative  of  tlie  estate  has  funds  to  meet  it  Herman  v.  Flood  et 
aL,  ii,  771. 

13.  The  judgment  against  the  executor,  however,  in  such  case  should  not  be  absolute 
so  as  to  authorise  an  instant  execution  against  him:  it  should  order  that  the  debt  be  paid 
by  the  executors  in  the  due  course  of  administration.    Ibid, 

14.  A  curator  is  according  to  law  funetu*  officio  afler  the  expiration  of  a  year.  Civil 
Code,  180.  He  must  then  render  an  account  of  what  he  has  done,  but  cannot  be  com- 
pelled to  do  more  under  an  expired  authority.  The  court  of  probates  has  no  jurisdiction 
of  a  subsequent  suit  against  him.    Johnson  v.  Brown,  iii,  174. 

15.  When  the  will  does  not  give  seisin  to  the  executors,  they  are  all  entitled  to  com- 
mission only  on  the  sum  which  came  into  their  hands  to  pay  debts  and  legacies.  Baiilio 
V.  Baiilio,  iii,  519. 

16.  The  expiration  of  the  office  of  a  curator  does  not  prevent  the  execution  of  a  writ 
issued  in  his  name  while  he  legally  represented  the  estate.  Roberts  «.  Kinchen  et  al^ 
iii,  602. 
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17.  Ad  axecator  may  iKmiie  a  debt  of  the  estate.    Tarnlmll  ft  ah  v,  Freret,  iii,  717. 

18.  Whether  an  executor  can  do  any  act  to  defeiit  the  daties  iropooed  on  him  by  the 
will— Qtttfrc?    Bemardine  «.  L'EspinaaBe,  iii,  761. 

19.  An  adminiatrator  does  not  become  personally  liable,  on  his  letter  annoUncLDj^  the 
sale  of  the  property  of  the  estate,  and  that  the  debt  would  be  paid  as  soon  as  the  money 
was  collected,  even  on  proof  of  sneh  collection.    Talmad^  et  aL  v.  Patterson,  ir,  78. 

SN).  A  curator  cannot  be  allowed  credit  for  higher  than  legal  fees  paid  by  him  to  the 
parish  judge.  The  fees  of  the  parish  judge  are  fixed  by  law;  of  this  law  no  one  can.  plead 
Ignorance;  if  the  curator  paid  hifflier  fees  he  did  so  in  his  own  wrong,  and  it  is  no  justi- 
fication that  they  were  demanded  of  him.    Arsenaux  v.  Michel,  iv,  119. 

21.  He  must  suffer  by  the  neglect  of  a  person  whom  he  entrusts  with  the  oollectio&  of 
a  note  of  the  estate,    /ouf. 

22.  Sureties  of  a  curator  are  not  responsible  for  debts  of  the  estate  of  which  the  curator 
eould  not  enforce  payment    Cox  v.  Williams,  iv,  994. 

33.  A  co-executor  may  appear  in  a  suit  when  a  person  prays  to  be  admitted  as  heir, 
and  the  admissions  of  his  co-executor,  and  the  attorney  for  the  absent  heirs,  will  nok  pre- 
vent him  insisting  on  strict  and  legal  proof.    Babin  v.  D'Astugue,  !▼,  373. 

34.  Though  the  time  ibr  which  executors  were  appointed  h&ve  expired,  they  may  con- 
test the  right  of  a  party  claiming  the  estate  as  heir.    Jhid, 

35.  A  curator  cannot  compensate  a  daim  of  the  estate,  with  a  debt  due  to  a  firm  of 
which  he  is  a  member.     Byrd  v.  M*Micken,  iv,  4fi9. 

'  86.  An  executrix,  deriving  her  authority  fhmi  a  probate  court  of  another  state,  cannot 
exercise  the  character  of  executrix  here,  without  first  haringpresented  the  testament  to 
a  court  of  probates  in  this  state.    Dangerfield^s  Executrix  ««  Tnurston*s  Heirs,  iv,  499. 

37.  Until  the  administrator  presents  his  accounts,  and  obtains  their  homologation  in 
the  court  of  probates,  or  until  the  time  expires  for  which  he  holds  his  appointment,  any 
person  having  claim  on  the  estate  has  a  right  to  sue  hun  as  representing  it.  Nnttall  and 
Wifo  V.  Kirkland,  iv,  530. 

38.  Title  cannot  be  claimed  to  the  property  of  an  intestate,  in  this  state,  under  a  sale 
by  an  administrator  appointed  in  Georgia.    Morris  ti  al,  o.  Thames,  iv,  666. 

D.    Of  the  Sale  of  Property  belonging  to  Sueeesnom* 

1.  If  one  of  the  partners  be  executor,  the  partnership  cannot  buy  property  at  the  sale 
of  the  testator's  estate.    Harrod  et  al  v.  Norris's  Heirs,  ii,  300. 

3.  Any  irregularity  in  the  sale  must  be  complained  of  before  the  homologatioo  of  the 
curator*b  account.    Lafon's  Elxecutors  o.  Phillips  et  at,  ii,  644. 

3.  The  purchaser  of  the  land  of  an  estate,  under  the  directions  of  a  Court  of  Probates, 
uoquires  it  free  from  incumbrance.    De  Ende  e.  Moore,  ii,  675. 

4.  Purchasers  of  land  at  probate  sale,  cannot  call  on  the  succession  for  the  value  of 
improvements  put  on  it  by  third  persons,  if  it  were  sold  such  as  it  belonged  to  the  suc- 
cession.   Rutlierford's  Representatives  e.  Martinis  Heirs,  iii,  32. 

5.  If  a  probate  sale  be  made  to  satisfy  a  mortgage,  and  the  mortgagee  become  the  pur- 
chaser, he  will  be  allowed  to  retain  the  price.    Bacon  v.  M*Nutt  et  of.,  iii,  39. 

6.  Sales  of  deceased  persons*  estates  are  made  with  reference  to  the  inventory  and  ap- 
praisement   Hamilton  e.  Hamilton  et  al^  iii,  783. 

7.  A  purchaser  of  the  property  of  a  succession  cannot  offer  in  compensation  a  note  of 
the  testator.    Green  o.  Davis  et  al^  iv,  825. 

8.  If  a  creditor's  cUiim  depends  on  a  condition  precedent,  he  has  no  right  to  interfore 
with  the  proceedings  of  the  other  creditors  in  relation  to  the  sale  of  the  estate.  Beatty 
V.  Wrighes  Esute,  iv,  245. 

9.  A  sale  made  without  the  authority  of  justice,  is  not  binding  on  the  creditors  of  a 
succession,  and  they  have  a  right  to  coll  on  the  person  making  it  to  pay  them  the  value 
of  the  object  sold.    Balllio  et  al,  v.  Wilson,  iv,  541. 

10.  Creditors  are  not  bound  by  a  decree  of  a  court  of  probates,  which  they  had  no  op- 
portunity to  oppose.    Ihid, 

E.    Of  the  Payment  of  Debiound  the  Legaeiee^  and  of  Rendition  of  Aeeonnto, 

1.  After  a  decree  awarding  a  balance  in  favor  of  the  widow  and  heirs,  and  ordering 
the  executors  to  pay  it  to  them,  and  also  to  deliver  up  all  the  items  of  uncollected  debts, 
the  executors  have  no  right  to  bring  the  widow  and  heirs  into  court  to  hear  new  ac- 
counts, and  debate  new  charges.    Robin's  Widow  et  al,  v.  His  Ex'rs,  i,  411. 

3.  .One  whose  slave  has  been  sold  as  part  of  the  succession,  is  not  to  *be  classed  wllli 
the  creditors  of  the  succession,  but  has  a  claim  sgaiiist  the  curator  for  the  price.  Don- 
aldson V.  Rust,  i,  479. 
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•  3.  OppotitioD  being  nuide  to  the  payment  of  plaintiff's  debt,  is  ooougli  to  require  a 

damificatioa  of  creditors  before  payment  by  the  beneficiary  heirs.  Cox  o.  Martin's  Heirs, 

ii,323. 

.   4»  Vouchers  filed  by  an  executor  in  support  of  his  account,  are  prima  facie  evidence  of 

its  correctness.    Casanovlchi  et  aL  e.  Dcbon  et  ol.,  ii,  754. 

5.  Creditors  of  an  estate  accepted  with  the  benefit  of  inventory,  must  go  into  the 
court  of  probates,  and  be  there  paid  according  to  the  rank  and  order  of  their  privilege. 
The  circumstance  of  the  creditor  having  a  mortgage  does  not  take  him  out  of  the  gene* 
ral  rule.    Wilson  o.  Baillio  et  aL,  iii,  23. 

6.  Executors  cannot  safely  pay  a  mortgage  creditor  until  his  claims  be  settled  contra* 
dictorilv  with  the  other  creditors.  *  Kenner  etoLv,  Duncan's  Ex'/s,  iii,  164. 

7.  If  the  representative  of  an  estate  &il  to  settle  it,  the  regular  course  is  to  compel 
them  to  file  a  tableau  of  distribution.  And  if  they  fail  to  comply  with  an  order  to  that 
effect,  they  will  render  themselves  liable  in  their  private  capacity.    Ibid, 

8.  The  executor  cannot  pay  any  debt,  without  the  order  of  the  court,  especially  one 
against  which  the  plea  of  prescription  lies.    Lafon's  Heirs  v.  His  Bx'rs,  iii,  206. 

9.  Where  the  right  of  a  legatee  is  disputed,  he  may  bring  suit  to  have  the  claim  re* 
cognised,  though  judgment  cannot  be  given  for  any  specific  amount,  until  the  curator 
renders  his  account  And  a  jury  may  be  called  to  try  the  facto  on  which  the  legatee's 
claim  is  disputed.    Wootor  e.  Turner,  iv,  8. 

10.  When  the  court  of  probates  orders  a  syndic  to  account  with  a  creditor  according 
to  his  rank,  the  .righto  of  the  parties  in  relation  to  particular  demands  which  may  form 

>a  portion  of  that  account,  cannot  be  inquired  into  until  it  is  rendered.    Percy's  Syndic  o. 
Percy  eCa2.,iv,  269.* 

F.    Of  the  LiaHlUiee  of  Heirs, 

1.  Children  are  not  heirs  till  they  accept    L.  &  M.  Cresse  e.  Marigny,  i,  216. 

2.  The  heir  cannot  be  sued  till  he  acceptsl    Johnson  v.  Boon's  Heirs,  i,  261. 

3.  He  who  takes  the  quality  of  heir  in  acte,  acoepte  the  succession  simply.  Bingey  v. 
Cox,  ii,  713. 

4.  The  heirs  ere  bound  only  to  the  amount  of  what  the  estete  was  worth  at  the  death 
of  the  ancestor.    Changeur  e.  Gravier's  Heirs,  iii,  230. 

5.  If  a  debtor  on  receiving  a  release,  bind  himself  to  pay  the  debt  if  he  becomes  able, 
his  heirs  will  be  bound  to  apply  hb  estate  to  the  discharge  of  the  debt    Jbid. 

6.  Persons  suing  the  instituted  heirs  to  set  aside  the  will,  thereby  become  liable  to  be 
sued  by  a  creditor  of  the  testator  and  made  to  pay  the  whole  amount  of  the  debt*  although 
no  part  of  the  estate  come  into  his  hands.  Dangerfield's  Ex'rs  v,  Thurston's  Heirs,  iv, 
499. 

G.    Of  Sueeeseion  Generally, 

1.  The  office  of  special  administrator  is  legal,  and  has  not  been  abolished.  Rogers  o. 
Beiller,  i,  192. 

2.  Judgment  cannot  be  rendered  against  an  estate  till  it  be  represented  by  an  heir,  or 
curator,  Johnson  e.  Boon's  Heirs,  i,  261. 

3.  The  estate  of  a  deceased  in  the  hands  of  his  widow  and  heirs,  is  bound  hj  a  judg- 
ment obtained  against  his  administrator.  Randal's  Widow  and  Heirs  «.  Baldwin  et  m,^ 
i,  270. 

4.  The  attorney  for  absent  heirs  may  sue  the  curator  of  the  estate  for  a  balance  due 
hy  him,  without  suing  him  and  hb  sureties  on  the  bond.  In  such  an  action  thd  balance 
is  to  be  deposited  in  &e  state  treasury.    Denis  v.  Cordcviella,  i,  316. 

5.  The  payment  of  property,  part  of  a  succession,  to  a  person  declared  heir  to  it,  by 
the  judgment  of  a  couit  of  competent  jurisdiction,  unappealed'  from,  is  valid  even  ajfier 
the  judgment  is  reversed.    Phillips  e.  Johnson  et  aL,  i,  649. 

6.  If  payment  be  made  of  a  debt  of  the  succession  to  a  person  declared  heir  to  it,  pend- 
ing tlio  appeal  of  the  judgment  which  declared  him  so,  and  on  the  affirmance  of  the 
judgment  a  devolutive  appeal  is  taken  firom  the  affirming  judgment,  the  pavment  will  be 
valid  notwithstanding  the  payee  is  at  last  decreed  not  to  be  the  heir,  Phillips  o.  Curtis, 
i,  555. 

7.  The  payment  of  personal  property  belonging  to  the  succession,  to  a  person  recog- 
nised as  heir  to  the  real  only,  is  invalid.    Phillips  v,  Carson,  i,  5521. 

8.  He  who  claims  as  heir,  must  prove  the  death  of  the  ancestor,  who  is  presumed  to 
live  tiUhe  be  one  hundred  j^ears  old.    Sassman  e.  Aim^  and  Wife,  i,  721. 

9.  An  heir  caiinot  set  aside  his  ancestor's  deed  on  the  ground  that  it  was  made  in  fraud 
of  his  creditors.    Terrel's  Heirs  v.  Cropper,  i,  733. 
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10.  Althou^fh  tiie  heirs  renounce  the  inheritance,  a  creditor  cannot,  withoat  obtaining 
]ettera  of  cuntorahip,  stand  in  judgment  and  oppose  the  rights  or  actions  of  another. 
Vienne  e.  Boissier,  ii,  107. 

11.  Property  within  the  state  must  be  distributed,  according  to  its  lawv,  unless  it  be 
shown  that  the  court  is  bound  to  give  effect  to  those  of  another  country.  Bryan  and 
Wife  e.  Moore*s  Heirs,  ii,  168. 

12.  In  a  suit  by  heirs  against  the  representative  oftheir  ancestor,  the  judgment  should 
sever  the  share  of  each  heir.    Varion's  Heirs  e.  Rousant*s  Syndics,  ii,  392. 

1.3.  If  a  widow  renounces  her  rights  under  a  will  in  the  idea  that  she  is  entitled  to  one 
half  of  it  in  her  own  right,  and  it  afterwards  appears  she  was  in  error  as  to  the  extent  of 
her  claim,  the  renunciation  will  not  bind  her.    Tanner  v.  Robert,  iii,  5S0. 

14.  Collateral  kindred  claiming  an  estate,  are  bound  to  show  the  lineal  heirs  have 
ceased  to  exist    Owens  v.  Mitchell,  iii,  704;  Bemardine  e.  L'Espinasse,  iii,  761. 

15.  A  child  must  collate  the  value  of  the  hire  of  slaves  lent  to  him  by  his  father,  to 
enable  htm  to  procure  others.    Hamilton  v,  Hamilton  ei  oL,  iii,  783. 

16.  But  not  that  of  one  sent  to  attend  the  child  as  a  domestic.    Ibid. 

17.  In  a  donation  to  one  of  the  spouses  in  a  contract  of  marriage,  the  posterity  of  the 
donee,  not  proceeding  from  the  marriage,  can  not  take.  Doucet  v.  Broussard  et  al^  iii; 
806. 

18.  That  person  is  to  take  as  heir,  who  is  such  at  the  opening  of  the  succession.    Ifrid, 

19.  An  executor  who  qualiBed  in  another  state,  and  removes  to  this  state  the  property  of 
the  estate,  is  suable  in  the  district  court.  He  never  was  an  executor  here,  but  one  who 
has  been  executor  elsewhere.  The  property  which  is  claimed  from  him  was  not  the 
te8tator*s  when  it  was  brought  into  this  state,  but  that  of  the  heirs.  Singletary  el  at  v. 
Singletary,  iv,  194. 

20.  Creditors  of  a  succession  cannot  sue  the  heirs,  while  an  action  in  which  the  same 
matters  are  involved,  is  pending  between  the  curator  and  the  defendants.  Barbineau*8 
Heirs  v.  Castllle  et  aL,  iv,  204. 

21.  Until  the  curator  of  a  succession  makes  a  demand  of  the  heirs  of  the  effects  belong* 
ing  to  it,  they  are  not  in  fault  in  retaining  them.     Ibid. 

22.  Privileged  or  mortgagee  creditor  is  not  obliged  to  discuss  the  undivided  property 
of  a  succession.    Delahoussaye  o.  Delahoussaye  et  al.,  iv,  209. 

23.  Representation  for  the  purpose  of  inheritance,  does  not  extend  to  the  children  of 
cousins  of  the  deceased.    Civil  Code,  803.    Ratcliff  et  aL  v.  Ratdiff  et  at,  iv,  263. 

24.  In  a  case  where  there  was  a  conditional  judgment,  that  the  defendant  should  have 
ninety  days  to  procure  evidence  and  establish  any  set<ofis  ho  might  have,  and  no  use  made 
of  the  condition  within  the  time,  it  is  too  late  for  the  heirs  in  a  subsequent  trial  to  inquire 
into  this  matter.    Dangerfield*s  Executors  e.  Thurston^s  Heirs,  iv,  499. 

25.  If  a  woman  marries  a  second  time  having  children  by  the  first  marriage,  she  can- 
not inherit  from  them  in  case  of  the  decease  of  any.  The  survivor  or  survivors  are 
heirs.  But  if  they  and  their  forced  heirs  die  before  the  mother,  the  property  so  inherited 
by  them  belongs  to  her.    Leblanc  e.  Landry,  iv,  391 . 

26.  Collateral  kindred  claiming  as  heirs  must  establish  the  death  of  relatives  in 
ascending  line.    Hooter's  Heirs  o.  Tippet,  ii,  330. 

27.  A  forced  surrender  cannot  be  ordered  of  the  estate  of  a  deceased  person;  it  must  be 
administered  under  the  authority  of  the  court  of  probates.  Dupuy  ef  at  o.  Greffin's 
Executor,  ii,  432. 

,  28.  The  provisions  of  the  Civil  Code,  68,  art  54,  56,  apply  as  well  to  sucoessions  opened 
Mfore  its  passage  and  unsettled,  as  to  those  opened  afterwards.  Agaisse  etoLv^  Gue- 
dron  et  ai.,  ii,  599. 

29.  Whether  a  fbreigner  can  be  admitted  as  a  beneficiary  heirT  Quare.  Lecesne  v. 
Cottin,  ii,  713. 

30.  A  curator  may  demand  the  succession  of  his  intestate's  son,  who  died  in  his 
father's  lifetime:  the  right  of  intestate  was  vested  by  law  and  required  onlpr  to  be  exer- 
cised by  the  apprehension  or  possession  of  the  property  of  the  estate;  it  required  no  formal 
acceptance.  If  it  did,  the  succession  is  accepted  by  the  present  suit  Bradford's  Curator 
e.  Beauchamp,  iii,  JV.  8,  473. 

31.  The  net  proceeds  of  an  estate,  are  the  amount  of  the  inventory,  afier  deducting  the 
debts  of  insolvent  debtors,  articles  which  prove  of  no  value,  and  its  passive  debts.  Sanders 
V.  Harding's  Heirs,  iii,  454. 

SURETY. 

The  surety  may  be  sued  jointly  with  the  principal  though  he  pray  the  diseussion  of 
the  property  of  his  principal.    IBlemard  et  aL  o.  Curtis  el  o^.,  i,  241. 
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SL  If  jadifDMat  be  obtaintd  aifainft  safety,  ezseotion  shall  bo  suspesded  tmtil  it  be 
sscertaioed  by  the  sale  of  the  property  of  the  principal  debtor,  how  much  the  surety  may 
ha? e  to  pay.    Ibid, 

3.  If  a  maD  puts  his  name  on  the  back  of  a  note  not  negotiable,  the  presumption  is  that 
he  meant  thereby  to  become  surety  ibr  the  payor.  In  such  a  case  his  liability  does  not 
depend  on  the  fulfilment  of  the  formalities  by  which  the  endorser  of  a  negotiable  paper 
becomes  liable;  and  the  payor  may  recover  firom  such  a  surety,  although  he  may  have 
neglected  to  see  the  principal  debtor,  or  through  neffligence  suffered  some  advantage  to 
be  lost,  whereby  the  surety  is  placed  in  a  worse  condition.    Cooley  «.  Lawrence,  i,  309. 

4.  The  surety  to  an  attachment  bond  is  bound,  though  it  should  sppear  that  at  the 
time  it  was  subscribed,  no  such  bond  was  requ^ml  by  law  to  obtain  an  attachment. 
Lartigue  e.  Baldwin,  i,  356. 

5.  A  letter  from  defendant  to  plaintifia,  borne  by  M*Leary,  saying  **  Capt  M'Leary 
being  unacquainted  at  New  Orleans,  will  be  indebted  to  your  politeness  in  affording  him 
such  assistance  as  his  present  situation  requires,  and  a  bUl  on  his  father  for  the  ftinds  he 
may  need  will  be  honored  forthwith,**  is  not  a  mere  recommendation  and  advice,  but  an 
application  for  money  on  behalf  of  M'Leary.    Amory  et  oL  v.  fioyd,  i,  394. 

6.  If  a  curator  die  without  accounting,  and  his  representatives  fail  to  do  so,  his  surety 
is  liable  to  be  sued  on  the  bond.    Denys  o.  Armitage,  i,  435. 

7.  Plaintiff  need  not  sue  the  principal  before  be  resorts  to  the  surety.  Curtis  o.  Martin 
i,  439;  Delaserry  e.  Bhmque*s  Syndics,  i,  506. 

8.  The  surety  in  a  bond,  in  which  it  is  stated  that  the  principal  has  been  appointed  as 
auctiooner,  is  estopped  from  denying  that  he  was.    Duchamp  et  al,  v.  Nicholson,  ii,  775. 

9.  The  sureties  of  an  auctioneer  are  bound  for  the  payment  of  the  amount  of  the  goods 
•old,  afbr  the  date  of  the  bond,  although  they  were  delivered  to  him  before.    iUi. 

10.  In  whatever  manner  he  may  appear  to  have  bound  hioiself,  he  shall  be  bound.  Ibid, 

11.  A  surety  in  a  custom-house  bond  is  bound  to  reimburse  bis  part,  to  the  co-surety, 
who  has  paid  the  whole  amount,  although  the  goods  were  delivered  and  sold  by  the  latter. 
XJovd  etuLv,  Martin,  i,  582. 

12.  If  a  person  recommending  his  friend  as  trustworthy,  says  the  debt  will  be  paid 
and  if  not,  he  will  be  responsible,  a  recovery  may  be  had  against  him  on  his  friend's  note 
posterior  to  the  promise.    Herries  v.  Canfield  et  aJ.,  i,  746. 

13.  The  surety  wishing  to  avail  himself  of  the  plea  of  discussion,  roust  point  out  pro- 
perty.   Ibid, 

14.  A  suretv  on  a  twelve  months*  bond  on  a  fi,  fa,^  under  the  act  of  1817,  is  im- 
mediately liahle,  though  his  principal  died  since  its  execution.  Bynum  v,  Jackson,  ii, 
115. 

15.  The  court  may  order  a  change  of  surety  so  as  to  enable  the  actual  surety  to  testify. 
Butler  V,  De  Hart,  ii,  429. 

16.  The  party  who  is  bound  under  an  order  of  court  to  five  surety,  must  give  persons 
residing  within  the  state,  and  answerable  to  the  process  of  her  courts.  Potter  ».  Richard* 
son,  ii,  455. 

17.  If  a  suit  be  brought  against  the  principal  and  his  sureties,  and  he  fiul  in  the  mean- 
while, judgment  may  well  be  teken  against  the  sureties.  Kuhn  et  al.  v,  Abat  et  al^  ii,  630. 

18.  The  sureties  of  an  auctioneer  are  liable  for  the  value  of  goods,  sold  by  him  and  a 
person  whom  he  has  associated  to  his  business.    Ibid, 

19.  The  sureties  on  a  sheriff's  bond  are  liable,  although  it  be  not  recorded.  White- 
hurst  e.  Hickey  et  a/.,  iii,  169. 

20.  Surety  on  a  note  has  not  the  same  liability  with  an  endorser.  Guidrey  v,  Vives, 
iii,  190. 

21.  On  a  suit  against  the  sureties  to  a  marshal's  bond  fi>r  fees  collected,  it  is  no  de- 
fence  that  the  plaintiff's  claim  against  the  United  Stetes  is  unimpaired.  Dick  v,  Rey- 
nolds's  Heirs  et  aL,  iii,  378. 

22>  The  surety  on  an  injunction  bond  cannot  resist  payment  on  the  ground  that  the 
pUintiff  did  not  record  his  judgment    Elliott  «.  Cox,  iii,  543. 

23.  Married  women  cannot,  under  any  circumstonces,  become  sureties  for  their  hus- 
bands.   M'Micken  «.  Smith  and  Wife,  iii,  605;  Hughes  e.  Harrison,  iv,  229. 

24.  If  A  B  fetch  defendant  to  the  counting-house  of  pkintiff  (the  latter  having  pre- 
viously refused  A  B  a  loan,)  and  defendant,  on  coming  there  lold  plaintiff  that  A  B  was 
an  honest  man;  that  he  might  be  trusted  with  safety  to  whatever  amount  he  might  wish, 
for  that  he  was  an  honest  man,  and  that  he  would  pay  him;  and  that,  if  the  defendant  had 
the  money  himself,  he  would  lend  it  to  A  B;  and  plaintiff  on  this  statement  accept  A  B's 
biU,  who  speedily  becomes  insolvent  and  fidls  to  pay  back  the  amount  of  this  draft,  yet 
is  not  defendant  liaUe  to  plaintiff  for  the  loss.    Lobre  o.  Pointz,  iji,  612. 
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25.  A  woman  cannot  be  surety.  The  provisions  of  the  Spanish  law  prohibiting  it  are 
not  repealed  by  the  Civil  Code.     Lacroiz  v.  Coquet,  iii,  644. 

26.  The  surety  is  affected  by  notice  of  the  assignment  of  the  debt  given  to  the  principaL 
Reeves  et  al,  v.  finrton  et  al.,  iii,  641. 

27.  A  creditor  may  recover  from  the  surety,  although  the  former  told  the  latter,  the 
debtor  was  good,  and  no  iniury  would  result  to  the  surety.    Ford  v.  Miles,  iii,  879. 

28.  The  surety  on  a  twelvemonths'  bond  cannot  compel  the  obligor  to  proceed  agaioat 
the  land  sold,  if  the  obliffee^s  wifo  has  obtained  an  injunction,  which  he  unsuccessfully 
attempted  to  have  dissolved.  Louisiana  Code,  art  3016.  Dejean's  Syndics  v.  Martin's 
Heirs,  iv,  204. 

29.  If  an  absolute  sale  be  made  to  a  surety,  ibr  his  indemnification,  the  legal  title  is  in 
him,  until  he  be  relieved  from  the  suretyship.    Casson  v.  Louisiana  State  Bank,  iv,  241. 

30.  Where  there  are  several  ioint  debtors,  the  surety  has  a  right  to  call  on  each  of  them 
for  the  whole  amount  of  his  obligation.    Representatives  of  Dickey  v.  Roeers,  iv,  362. 

31.  The  creditor  who  has  a  surety  is  not  obliged  to  sue  the  principal.  Moore  v.  Brons- 
sard,  iv,  514. 

32.  The  sureties  on  a  sheriff's  bond,  are  liable  for  the  taxes  on  suits.  Police  Jury  o. 
Bullit  ei  aL,  iv,  533. 

33.  The  surety,  on  an  attachment  bond,  is  not  liable,  when  the  principal  had  a  cause  of 
action,  but  fails  to  recover,  on  account  of  some  irregularity  in  the  proceedings,  posterior  to 
the  bond.    Garretson  et  aL  o.  Zacbarie,  iv,  591. 

TAXES. 

1.  The  treasurer  may  withhold  from  a  person,  to  whom  the  legislature  has  made  an 
allowance,  the  amount  of  his  taxes,  for  which  the  collector  has  reported  him  as  a  defaulter 
to  the  treasurer.    Flower  el  aL  v.  Arnaud,  iii,  238. 

2.  According  to  oar  laws  on  the  subject  of  taxation,  it  is  necessary  that  an  assessment 
should  be  made  in  the  manner  pointed  out  therein,  and  transmitted  to  the  collectors  of 
taxes,  before  they  can  proceed  to  make  their  collections.  Nancarrow  «.  Weathetsbec,  iii, 
866. 

3.  The  power  of  summarily  enforcing  payment  of  a  tax,  cannot  be  exercised  in  regard 
to  other  taxes.    Police  Jury  v.  Bullit  et  ah,  iv,  533. 

4.  A  sheriff,  sued  for  the  taxes  he  was  bound  to  collect,  most  show  he  failed  in  doing 
00,  after  having  used  proper  diligence.    Ibid» 

5.  The  state  is  not  bound  to  show  the  amount  of  taxes  actually  collected.    JM, 

6.  A  tax  levied  on  the  stock  in  trade  of  an  insurance  company,  extends  to  capital  se- 
cured as  well  as  paid  in.    The  La.  Ins.  Co.  e.  Morgan  et  oL,  iv,  643. 

7.  The  oath  of  the  president  and  directors  is  not  conclusive  as  to  the  amount  of  stock. 
jnnd. 

8.  The  act  of  1813,  imposing  a  tax  on  stock,  does  not  require  the  president  and  directors 
of  stock  companies  all  to  swear  to  their  declarations:  the  affidavit  of  either  or  one  suffices. 
La.  State  Ins.  Co.  o.  Morgan  et  al^  iv,  663. 

TERRITORY  OF  ORLEANS. 

1.  The  inhabitants  of  the  Territory  became  citizens  of  Louisiana  and  of  the  United 
States  by  the  admission  of  the  country  as  one  of  the  United  States.    Desbois's  Case,  i,  57. 

2.  Congress  have  power  to  govern  the  territories  of  the  United  States,  and  may  esta* 
blish  territorial  legislatures.    The  State  v.  New  Orleans  Navigation  Company,  ii,  303. 

3.  The  governor  and  legislative  council  of  the  Orleans  territory  h^d  power  to  grant  the 
charter  of  the  New  Orleans  Navigation  Company.  The  charter  is  not  affected  by  any 
law  of  congress,  anterior  or  posterior  to  its  date.    Ihid* 

THIRD  PERSONS. 

1.  Third  parties  to  an  act,  are  those  who  are  not  parties  to  an  instrument  by  which 
their  interest  in  the  thing  conveyed,  is  affected.    Trodeau  et  oL  o.  Smith's  Syndics,  ii,  367. 

2.  Plainti£b  having  failed  in  their  case,  both  parties  go  out  of  court,  and  the  daim  of  a 
third  party  to  the  property  attached  can  not  be  investigated,  his  pretensions  to  the  same 
not  being  contradictory  with  those  of  any  party.    Mackee  et  a/,  o.  Cairnes,  ii,  754. 

3.  A  creditor  has  no  right  to  interfere  in  a  suit  between  his  debtor  and  a  third  party. 
Brown  Sl  Sons  e.  Saul  et  al^  iii,  343. 

4.  A  third  party  cannot  intervene  in  a  suit  to  plead  peremptory  exceptions  on  behalf  of 
the  defendants.    Clamegeran  v.  Bucks  &,  Hendrick  et  ul^  iii,  366. 

5.  Third  parties  are  not  bound  by  the  recitals  in  an  act  of  sale.  Delahonasaye  9.  Dek- 
houssage  e<  o^  iii,  209. 
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TRBSPASa 

1.  The  seizure  of  real  estate  on  vl  fieri  facia$  divests  the  defendant  of  the  legal  pos- 
session, and  whomsoever  the  sheriff  puts  into  possession  is  not  a  trespasser  as  regards  the 
person  divested.    Prevost  and  Wife  «.  Hennen,  i,  363. 

2.  A  justice  and  constable,  who  proceed  in  a  case  after  a  prohibition,  and  a  person  who 
aide  the  constable,  are  trespassers.    Ser6  v.  Armitsge  ei  al^  i,  750. 

3.  A  void  authority  will  not  justify  a  trespass  though  the  party  acting  under  it  is  in 
good  failh.    Ibid,  « 

4.  The  party  who  succeeds  on  the  question  of  title,  in  a  suit  for  land,  may  be  obliged 
to  pay  damages  for  an  illegal  and  forcible  entry.    Larche  v,  Jackson,  i,  755. 

5.  Trespassers  cannot  avert  a  judgment  for  damages  by  compensation  or  reconvention. 
Innis  V.  Ware,  ii,  544. 

6.  No  man  can  protect  himself  upon  a  trespass  by  averring  himself  agent  of  another, 
nnless  that  other  had  authority  to  do  the  act    Peet  et  oLv*  Morgan,  iii,  780. 

7.  An  officer,  sued  as  a  trespasser,  in  a  sale  on  a  fieri  faeia9  may  cite  the  party  by 
whose  directions  he  acted,  and  who  gave  a  bond  of  indemnity.  Thompson  o.  Chaveau 
et  al^  iv,  15, 

8.  A  tresJMsser  cannot  aUege  that  the  plaintiff  has  a  title  which  is  voidable.  Kemion 
V,  Ouenon,  ii,  197. 

9.  Trespassers  cannot  call  in  warranty  those  nnder  whose  authority  they  acted.  Tournd 
et  aL  o.  Lee  et  at.  iv,  615. 

TRUST. 

1.  The  code  in  abolishing  substitutions,  did  not  abolish  naked  trusts  uncoupled  with  an 
interest,  which  were  to  be  executed  immediately.    Marthnrin  v.  Livaudais,  iii,  551. 

3.  Where  trustees  are  appointed  in  a  country  governed  by  the  common  law,  to  receive 
interest  on  a  bond  and  pay  it  over  to  a  eeeiui  que  truet,  and  the  obligor  fiiils,  the  trustees 
have  authority  to  lend  the  money  out  to  others.    Morgan  et  aL  o.  Their  Creditors,  iii,  894. 

UNDERTAKERS  AND  WORKMEN. 

1.  Carpenter  repairing  a  ship  for  a  fixed  price,  loses  his  materials  and  labor  if  the  ship 
be  destroyed  before  the  work  b  finbhed.    Seguin  v,  Debon,  i,  77. 

2.  The  workman  who  proffers  a  plan  stipuktes  that  it  is  fbasible.  Orleans  Navigation 
Company  t>.  Boutte,  i,  46. 

3.  Material-men  and  workmen,  employed  by  the  undertaker  of  a  building,  have  no 
privilege  of  their  own;  but  may  avail  themselves  of  it  Nolte  et  aL  o.  Their  Creditors,  iii, 
794. 

4.  This  claim  is  not  postponed  to  the  reimbursement  of  advances  not  stipulated  for 
Ibid. 

5.  Neither  of  them  acquires  a  preference  over  the  other  by  a  seizure.    Ibid, 

6.  Artisans  have  no  right  to  protect  more  tools  from  seizure  on  ti  fieri  facias  than  those 
which  are  necessary  to  their  livelihood.    Parker  t>.  Starkweather,  iv,  264. 

7.  A  person  undertaking  to  superintend  a  distillery  and  sugar  plantation  comes  under 
an  implied  covenant,  to  possess  and  display  the  necessary  skiU  to  conduct  such  business. 
Garahan  «•  Weeks,  iv,  483. 

8.  If  a  party  agrees  to  go  to  New  York,  and  report  himself  as  ready  to  commence 
work  in  the  capacity  of  an  engineer,  for  building  one  or  more  steam  engines,  and  to  at- 
tend to  the  casting,  erecting  and  putting  up  said  engines,  in  complete  operation,  his  claim 
for  compensation  is  not  that  of  an  overseer,  but  that  of  a  workman,  which  is  prescribed 
'by  the  lapse  of  one  year.    Louisiana  Code,  art  3499.    Nichols  «,  Hanse  et  at,  iv,  596. 

9.  And  an  agreement,  that  he  will  be  guided  by  the  defendants,  does  not  affect  their 
claim  for  damages,  if  the  work  be  not  performed  in  a  skilful  and  workmanlike  manner. 
Ibid. 

UNITED  STATES  MARSHAL  AND  OTHER  OFHCERS. 

1.  The  marshal  of  the  United  States  is  suable  in  a  state  court  for  a  trespass  committed 
under  color  of  an  authority  under  a  process  issued  out  of  a  court  of  the  United  States. 
Dunn  and  Wife  v.  Vail,  i,  577;  Johnson*s  Executor  o.  Wall  et  al,^  ii,  530. 

2.  An  injured  person  ma^  bring  suit,  in  his  own  name,  on  a  marshal's  bond.  Hernan- 
dez etaLv,  Montgomery,  ii,  697. 

3.  It  is  a  breach  of  the  condition  of*  the  bond,  not  to  have  the  proceeds  of  the  sale  of  a 
vessel  ordered  to  be  sold,  ready,  &c.    Ibid, 
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4.  A  penon  on  whom  the  law  impones  a  dot/,  cannot  ezcnae  his  negrlect  on  the  ground 
that  be  was  not  asked  to  perform  it    Jbid. 

5.  Officers  of  the  United  States  are  not  to  be  ooosidarodufiifBignoffiosn.  Herriot  et 
oL  V,  Broussard,  iii,  390. 

6.  Their  certificates  under  seal  or  sign  manoal  are  sufficient  to  give  &ith  «nd  credit  to 
instruments  emanating  from  them  in  their  official  capacity.    Snd, 

7.  Members  of  congresi  enjo^  no  other  privilege,  in  civil  cases,  than  exemption  from 
arrest    Ramsay  o.  Livingston,  lii,  735. 

8.  On  a  suit  agaiqst  the  sureties  to  a  marshal^s  bond  for  fees  collected,  it  is  no  delenos 
that  the  plaintiff *s  claim  against  the  United  States  is  unimpaired.  Dick  ».  Reynolds*s 
Heirs  et  al,  iii,  378. 

USURY. 
1.  Contracts  in  which  usury  intervenes  are  void,  but  the  lender  may  recover  back  the 


rooneyloaned.    Herman  v.  Sprigr,  iii,  58. 
9.  The  borrower  is  not  obliged  to  pay  I 


legal  or  other  interest  on  mon^  reeeissd  on  a 
usurious  contract    Ibid, 

3.  Usury  may  be  committed  by  sgreeing  to  take  the  lenl  rate  of  interest,  oo  a  larger 
sum  than  that  really  lent    Ffeod  et  ml,  v,  Shaumburgh,  iii,  180. 

4.  When  a  borrower  gave  for  the  use  of  money  the  services  of  a  slave:  IfcU,  that  h^ 
gave  usurious  interest    Galloway  v.  Legan,  iii,  963. 

5.  If  the  contract  be  usurious,  the  creditor  can  only  receive  the  principal,  without  int^ 
rest    Byrd  o.  Bowie,  iii,  508. 

6.  If  the  lender  gives  bank  shares  at  a  higher  rate  than  that  of  the  market,  the  ooo- 
tract  is  usurious.    Astor  e.  Price  et  at,  iv,  995. 

VENTC  A  REMCRE. 

A  conditional  sale  followed  by  delivery,  Is  a  venU  a  rem6r6,  Smoot  elsl.  «.  Baldwin,  ii, 
535. 

VERDICT. 

1.  The  special  finding  of  the  jury  must  be  taken  with  a  reference  to  the  pleadings  for 
the  purpose  of  elucidation.    Trepagnier*s  Heirs  v,  Dumford,  i,  400. 

9.  When,  under  the  10th  sect  m  act  of  1817,  providing  the  manner  of  procuring  a 
special  verdict  on  the  &cts  set  forth  in  the  petition  and  answer,  questions  involving  law 
and  fact  are  presented  to  the  jury,  so  much  of  the  statement  made  by  the  parties,  and  of 
the  verdict  founded  on  it,  as  relate  to  law,  is  void.  The  remainder  of'^the  verdict  must  be 
viewed  as  if  it  had  never  been  mixed  with  any  heterogeneous  matter.  Center  o.  Stock- 
ton, i,  633. 

3.  A  general  verdict  is  not  conclusive  in  the  Supreme  Court,  as  to  a  matter  of  fiict— 
Cbetodeau's  Heirs  o.  Dominguez,  i,  593. 

4.  When  a  case  is  remanded,  the  District  Court  may  act  on  the  verdict  theretofore  ren- 
dered.   Muse  V.  Curtis,  i,  698. 

5.  When  distinct  claims  against  distinct  defendants,  are  presented  together  to  a  jury, 
and  they  find  generally,  the  verdict  will  be  set  aside.    Thompson  o.  Linton  et  aZ.,  iii,  533. 

6.  A  verdict  will  not  be  set  aside,  because  the  jury  took  depositions  with  them  into  the 
junr  room.    Wakeman  e.  Marquand  et  oL^  iii,  535. 

7.  And  that,  though  part  of  them  were  legal  evidence,  and  part  were  not    Snd, 

8.  The  judgment  must  follow  the  verdict    BuUoc  o.  Parthet,  iv,  459. 

9.  Where  ue  jury  seal  up  a  verdict  in  their  room,  and  on  coming  into  court  vary  %t$ 
terms^  the  latter  verdict  shall  stand  as  the  true  one.    Rousseau  o.  Daysbn,  iv,  513. 

WAGER. 

1.  If  a  negro  be  staked  on  a  race  to  be  run,  and  a  second  race  is  run  in  lieu  of  the 
first,  the  negro  is  no  longer  in  stake.    Vernot  o.  Yocum,  i,  140. 

9.  Accidental,  or  an  overpowering  force,  does  not  excuse  the  performance  of  an  aleatory 
contract    Henderson  o.  Stone,  ii,  567. 

3.  If  a  bet  be  made  on  the  election  of  governor  of  Louisiana,  to  be  determined  by  the 
return  of  all  the  parishes  in  the  state,  and  two  parishes  make  no  return,  the  bet  is  drawn. 
Montillet  v.  Sbiff,  iii,  937. 

4.  Money  paid  on  a  horse  race  which  was  simulated  and  fimndulent,  may  be  recovered 
back.    Criswell  v.  Gaster  et  oL^  iii,  477. 

5.  And  in  an  action  for  tlist  purpose,  it  is  not  a  flood  objection  to  the  competenoy  of  a 
witness  that  he  was  also  a  better  on  the  race.    Mbia, 
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WALIA 

He  who  builds  first  in  the  city,  towns  and  saborbs  of  the  territory,  in  a  place  which 
is  not  surrounded  by  walls,  may  rest  one  half  of  his  wall  on  the  land  of  his  neighbour. 
Larche  o.  Jackson,  i,  51. 

WAR. 

The  march  of  French  troops  into  Spain,  in  1813,  was  an  act  of  war  against  Spoin.^ 
Pouti  9.  Louisiana  State  Insurance  Company,  iii,  236. 

WARRANTY. 

Damages  on  warranty  are  not  confined  to  the  price  of  the  thing.  Findley  v.  Breed- 
love  et  al^  iii,  244. 

WATER  COURSES. 

1.  Erecting  works  on  a  stream  of  water,  by  which  a  mill  previously  placed  there  is 
prevented  working,  is  illegal.    Boatner  v.  Henderson  et  aZ.,  iii,  500. 

2.  And  it  is  immaterial  whether  the  obstruction  is  created  bv  preventing  the  stream 
fh>m  descending,  or  by  throwing  the  water  back  on  the  old  mill,  so  that  it  cannot  work. 
Ihid. 

WOMAN. 

1.  A  woman  could  not,  previous  to  the  passage  of  the  Louisiana  Code,  bind  herself  as 
suretjT,  though  she  gave  to  her  engaffoment  the  fiirm  of  an  endorsement  on  a  note. — 
Loubiana  State  Bank  e.  Rowell,  iv,  2d6. 

2.  And  she  may  give  parol  evidence  that  she  was  in  fact  surety  though  the  instrument 
on  the  face  of  it  creates  a  higher  obligation.    Rid. 

3.  A  woman  cannot  be  curatrix  to  an  absentee.    Carraby  o.  Carrab^,  iv,  318. 

4.  SemhU^  a  wife,  to  be  preferred  to  the  presumptive  heir,  under  article  50,  Civil  Code*  ' 
must  have  the  qualification  of  the  masculine  gender?    Ihid, 


THE  END. 
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